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OF 

ENGLISH CASE LAW. 


PRACTICE. 

[By JOHN MEWS.] 

A. m THE HIGH COURT OF JUSTICE. | 

I. Notice of Action. 

a. Statute, 10. 

b. To whom given. 

1. Persons Acting in the Execution of 

their Office, 10. 

2. Acts done in Pursuance of Statute, 14. 
e. When and How to be Given. 

1. Form and Requisites, 29. 

. .. 2. Service, 35. 

3. Proof, 35. 

d. Pleading Want of Notice , 36. 

e. Effect of Omission to Give , 36. 

II. Pasties to Actions and Proceedings by 

AND AGAINST PARTICULAR PARTIES. 

a. Who are Necessary Parties — See the 

various Titles throughout the Wovh. 

b. Joinder of Parties , 37. 

e. Unauthorised Proceedings , 49. 

d. Adding Parties. 

1. Plaintiffs, 50. 

2. Defendants, 57. 

e. Pie-presentation of Parties , 63. 

f. Absent Parties. 69. 

Change , Parties. 

1. On Ovinia 

a. When Cause of Action survives, 73. 

b. Practice, 78. 

2. On Bankruptcy, 88. 

3. In Case of Infants. 

a. On Birth pending Suit, 92. 

b. On attaining Twenty-one, 94. 

4. On Lunacy, 96. 

5. On Marriage, 97. 

6. On Assignment and Transmission of 
Interest, 98. 

7. In Other Cases, 102. 


h. Persons suing in Forma Pauperis. 

1. In what Cases, 103. 

2. Practice, 107. 

3. Dispaupering, 117. 

i. Third Parties, 118. 

j. Persons having Conduct of Proceedings a 
118. 

h. Other Points, 120. A 

l. Particular Cases. 

1. Married Women — See Husband- 
and Wife. 

2. Companies — -See Company. 

3. Executors and Administrators— 
Executor and Administrator. 

4. Infants — See Infant. 

5. Lunatics — See Lunatic. 

6. Partners — See Partnership. 

| III. Joinder of Causes of Action. 

a. In Ordinary Cases , 121. 

b. In Actions for Recovery of Land, 123. 

c. In Actions against Executors, $c., 125.. 

IV. Writ of Summons. 

a. Form and Contents of $?c. 

1. Teste, Date and Title, 126. 

2. Names and Description of Parties, 

127. 

3. Duration of Writ, 129, 

4. Indorsements, 129. 

5. Special Indorsement, 130. 

6. Disclosure by Solicitor and Plaintiffs - 

139. 

7. Solicitor’s Name and Address, 140.. 

8. Amendment of Writ, 141. 

9. Irregularity, 144. 

tr Writ takes Effect , 147. 

e. Service of Writ. 

1. In General, 148. 

2. On Firms and Persons trading in 
other than their own Names, 152. 
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d. Substituted Service, 158. 

e. Service out of Jurisdiction. 

1. Since the Judicature Acts. 

a. Practice thereon, 168. 

A b. Leave, when granted, 174. 

S Before the Judicature Acts, 189, 

/, Inddrsenmd of Time of Service, 195. 

g. Renewal of Writ , 196. 
lb. Concurrent Writs, 198. 


4. On Bankruptcy — See Bankruptcy. 

5. Pending Appeal to House of Lords or 

Court of Appeal — See Appeal. 

6. Until Security for Costs given— See 

Costs. 

7. Where Agreement to heier — See 

Arbitration. 

8. In Actions on Bills of Exchange— See 

Bills op Exchange. 

c. Particulars. 

1. When Ordered, 319. 

2. Practice, 328. 

3. Sufficiency of, 335. 

4. Amendment of, 337. 

5. Binding Character of Particulars, 

338. 

6. In Ejectment — See Ejectment. 

7. On infringement of Patent — See 

Patent. 

d. Security for Costs. 

1. On what Grounds Granted. 

a. Residence Abroad, 344. 

b. Irish and Scotch Plaintiffs, 347. 

c. Foreigners in this Country, 348. 

d. Plaintiffs Abroad possessing 

property in this Country, 350. 

e. Several Plaintiffs, 351. 

f. In Counter-claims and Cross 

Actions. 351. 

g. Misdescription of Party or Resi- 

den ce 354. 

h. English Officials and Officers 

Abroad, 358. 

i. Ambassadors and Foreign Sove- 
reigns, 359. 

-j I 

k. Executors and Administrators, 

359. 

l. Bankruptcy and Insolvency, 360, 
in. Plaintiff a, Trustee in Bank- 
ruptcy, 362. 

n. Action, not for Plaintiffs benefit, 

362. 

o. Poverty oC Plaint iff, 364, 

p. Other Circumstances, 364. 

2. In Particular Actions or Proceedings, 


?EARANGE AND PROCEEDINGS 

Default of, 199. 


VI. Judgment under Ord. aiy. 

a. In what Cases Applicable, 208. 
lj. Principles on wh ich Court acts, 2 11. 
c. Practice , 213. 

and Withdrawal of 


TIL Discontinuance 
Defence. 

a. jDncontinuance. 

1. Generally, 218. 

2. Costs, 223. 

b. Withdrawal of Defence, 225, 


Till. Dismissal for Want of Prosecution. 


Claiming 


Third Parties — Notice 
Contribution or Indemnity. 

a. In what Cases , 229. 

K Practice, 237. 


X Intermediate Proceedings. 

a. Payment into and out of Court. 

1. With or before Defence. 

a. In what Cases, 248. 

b. Pleadings, 248. 

c. Effect of, as an Admission, 250. 

d. Practice relating to, 258. 

e. Payment out, 260. 

f. Costs, 263. 

2. Order on Accountable Parties, 268. 

3” As condition of Leave to Defend — See 

col. 211. T 

4. Under Lands Clauses Act — See Lands 

Clauses Act, 

5. Under Trustee Relief Act — Sec 

Trust and Trustee. 

6. Funds in Court— See infra, Funds 

in Court, col. 748, et seq. 

b. Staying and Setting Aside Proceedings 

1 . Generally. : 

On Payment or Satisfaction ,276. 


3. The Application, 369. 

4. Amount of Security, 377. 

5. Who may be Sureties. 378. 

6. Bankruptcy of Surety, 379. 

7. Nature of Security, 379. 

8. Increase of Amount, 380. 

9. Discharge of Order, 381. 

10. Noncompliance with Order, 381 

11. Fund in Court, 383. 

•: 12. Costs of Application, 384. t ^ 7; 

e. Transfer of Actions. 

1. Application when Granted, 385. 

2, Practice, 391. 

f. Consolidatio of icthn s 393. 


a. On Payment or batisiacuon, a / o. 

b. On the ground of Breach of 

Faith, 281. 


c. When Action Frivolous or Texa- 

■ tious, 283. _ 

d. In Actions under 40, s*. , 287. 

e. Cross Actions, 288, 

f. 'Pendency of Actions Abroad, 

289. 

p. Two or more Actions m this 
Country, 294. 

h. Actions co menoed or Prose- 

cuted without Authority, 301 

i. For Irregularity. 

i. Then A| plication shoul l be 
' ; .■ ; made, 803. . , i ; ■ ‘ 
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(f . Custody , Preservation , Sale and Inspection 
of Property, 399. 

5. Mandamus , Injunction and, Receiver. 

1. Effect of Judicature Act, 1873, s. 25, 

sub-s. 8, 407. 

2. Effect of Common Law Procedure 

Acts, 412. 

3. Practice and Procedure. 

a. Mandamus— M andamus. 

b. Injunction — See Injunction. 

c. Receiver — See Receiver. 

XI. Trial. 

a. Place of Trial. 

1. Generally, 418. 

2. Change of Place of Trial. 

a. On what Grounds, 421. 

b. Who may Apply, 424. 

c. When Application to be made, 

424. 

d. Affidavits on Application, 425. 

e. Practice, 427. 

h. Mode of Trial . 

1. Trial by Judge alone, or by Judge 

and Jury, 429. 

2. Trial at Bar, 441. 

3. Preliminary Issues, 443. 

4. Hearing in Camera, 446. 

5. In other Cases, 446. 

e. Notice of Trial. 

1. Necessity of, &c., 447. 

2. By whom given, 448. 

3. Form, 448. 

4. When may be given, 449. 

5. Length of Notice — Short Notice, 

450. 

6. Waiver of Irregular Notice, 451. 

7. Setting Aside, 451. 

d. Entry for Trial of Coatses, 451. 

e. Neglecting to Proceed to Trial , 452. 

/. Motions respecting the Trial. 

1. To whom made, 454. 

2. To Advance Hearing, 454. 

3. To Postpone or Adjourn Hearing. 

a. In what Cases, 455. 

b. Practice, 457. 

g. Conduct of the Cause, 458. 

h. Right of Beginning, 460. 

i. Addressing Jury and Court , 467. 

j. Right of Reply, 468. 

Jk. Duty and Powers of Judge , 469. 

.1. The Jury. 

1. In Civil Cases. 

a. Exemptions, 471. 

b. Jury Lists, 471. 

c. Special Jury. 

i. How obtained, 472. 
ii. Summoning and Non-atten- 
dance, 473. 

.Hi. Effect of Delay, 474. 

iv. Striking a Special Jury, 

474. 

v. '.Default of Jurors, 475. 

vi. Costs — Certificate, 475. 

d. : Challenge, 478. 

e. Fining, 479. 

I View, 480. 

g. Withdrawing a Juror, 480. 

h. Discharge of Jury,- 481. 

i. Trial with or without Jury — See 
col. 429 et seq. 


j. New Trial in case of Misconduct 

—See infra, col. 528. 

k. Costs of Actions tried by — See 

Costs. 

l. Other Points, 482. 

2. In Criminal Cases— See Criminal 

Law. 

3. On Writs of Inquiry — See Inquiry, 

Writ of. 

4. In County Courts- — See County 

Court. 

5. On Coroner’s Inquiry — See Coroner. 

m. The Verdict, 482. 

n. Non-Appearance of Parties at Trial , 490, 

o. Short Cause. 

1. In General, 494. 

2. Consent or Certificate of Counsel, 

495. 

p. Trial in Criminal Cases — See Criminal 

Law. 

q. In Divorce Cases— See Husband and 

Wife. 

r. In Prohate Cases— See Will. 

s. Neiv Trial — See infra. 

NIL New Trial. 

a. In what Cases, 497. 
h. For what Cause. 

1. Excessive Damages, 502. 

2. Inadequacy of Damages, 506. 

3. Absence of Evidence at the Trial, 

507. 

4. Discovery of New Evidence, 509. 

5. Perjury, Forgery, or Conspiracy, 510. 

6. False or Mistaken Testimony, 511. 

7. Examination and Rejection of Wit- 

nesses, 511. 

8. Improper Admission of Evidence, 

512. 

9. Improper Rejection of Evidence, 

514. 

10. Misdirection and Non-Direction of 
Judge, 516. 

. 11. Direction as to Damages, 519. 

12. Ruling as to Right to Begin, 520. 

18. Ruling as to Stamps on Documents, 
520. 

14. Verdict against Weight of Evidence, 

520. 

15. Verdict for Larger Sum than Claimed, 

523. 

16. In Cases of Nonsuit, 523. 

17. Mistake and Inconclusiveness, 524. 

18. Mistake as to Qualification of Jury, 

525. 

19. Misconduct of Jury, 528. 

20. Improper Influence on Jury, 531. 

21. Verdict obtained by Trick or Sur- 

prise, 532. 

22. Absence of Parties, their Solicitor or 

Counsel, 534. 

23. Death of Parties, 536. 

c. Practice , 536. 

XIII. Judgments and Orders. 

a. Generally , 547. 
h. Parties hound hy, 550. 
e. Form of 551. 

d. Fntty, Drawing up a/nd Service. 

1. In Ordinary Cases, 556. 

2. Minutes, 560. 
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XVIII. Notices, 096. 

XIX. Proceedings in District Registry, 

696. 

XX. Proceedings in Chambers. 

a. Chancery Division. 

1. Matters referred to Chambers, 701. 

2. Authority of Chief Clerk, 703. 

3. Adjournment to Judge or Court, 704. 

4. Chief Clerk’s Certificate. 

a. General Form and Contents, 707. 

b. Direction to Report specially, 

710. 

c. Separate Report, 710. 

d. Practice as to, 711. 

e. Varying. 

i. Time for Application, 713. 

ii. Grounds for, 716. 

iii. Practice on, 717. 

f. When referred back, 721. 

5. Further Consideration. 

a. Reservation of, 723. 

b. Liberty to Apply, 723. 

c. Setting down and Hearing, 724. 

d. Orders made, and Matters deter- 

minable on, 725. 

e. Direction of further Inquiries, 

729. 

f. Practice, 730. 

6. Accounts and Inquiries — See 

Accounts and Inquiries, 

b. Judge at Chambers. 

1. Jurisdiction, 732. 

2. Summons — Sec Oed. LIV. and supra, 

Summonses, col. 685 et seq. 

3. Orders — Service, &c. — See ante, 

Judgments and Orders, col, 347 
et seq. 

4. Appeals from — See Appeal. 

5. Fees on Entering Appeal — See infra, 

Court Fees, col. 800. 

c. The Masters. 736. 

XXI. Funds and Securities in Court. 

a. Advances out of , 738. 

- b. Increment, 740. 

c. Detaining, 741. 

d. Transfer and Carrying over , 742. 

e. Investment of 745. 

/. Chancery Funds Act , 1872, 746. 

g. Assignment of 7-17. 

| h. Payment of Costs, 747. 

■i. In Particular Cases. 

1. Under Lands Clauses Act — See 

Lands Clauses Act. 

2. Under Settled Estates Act — See 

Settled Land. 

3. Under Trustee Relief Acts — See 

Trust and' Trustee, ■ . • , 

Vyyy 4. Of Infant — See Infant. 

5. Of Lunatic — See LUNATIC. 

6. Of Married Woman - — See Husband 
, r ; : v and Wife. ,f ■ 

7. Payment of Debts out of, pending- 

Suit — See Executor and Ad- 
ministrator. 

8. Payment of Legacies out of, pending 

Suit — See WILL. 

9. On Sale by Court— E xecutor 

:f y vv-,-: - o-F : vb:ANh' •; Administrate 

: ;V : , F PUfiOHASllfc: ^ J Sff ff: ' : 


e. Date of, 561 . 

/. Inrolment , 565. 

g. Declaratory Orders, 568. 

h. Service of Notice on Interested Parties 


i. By Consent, 578. 

j. Interlocutory Orders, 583. 

h. Orders Ex parte, or of Course, 584. 

I, Setting Aside and Impeaching. 

1. Practice, 587. 

2. In what Cases, 590. 
in. Varying and Amending 

1. Accidental Slip, 596. 

2. In other Cases, 600. 

n. Vary btg Minutes , 609, 

o. Rehearing. 

1. Since* Judicature Acts, 610. 

2. Previous Practice, 612. 

p. Action of Review. 

1 . In what Cases, 617. 

2. Grounds f or, 619. 

3. Practice, 624. 

g. Enforcing Performance, 630. 
r. Motion for Judgment, 633. 
s\ Effect of Judgments, Sgc. — See Estoppel: 
—Judgment. 

t. In Default of Appearance — -See supra, 
Appearance, col. 199. 

%. In Default of Pleading — See post, 
Pleading, col. 863 et seq. 

<i\ Orderi/ng on Motion for New Trial — 
See supra, New Trial, col. 541 . 
w. Under Ord. XIV. — See supra, Ord. 
XIV., col. 208. 

7 , Special Case. 

a. What Questions can he thus Decided, 


h , Who may state Special Case, 638, • 

c. Form and Settling , 638. 

d . Amendment, 639. 

e . Practice , 641. 

/. Costs, 646. 

XV. Petitions. 

a. In what Cases, 648. 
h. Form of , 651. 

c. Service , 654. 

d. Other Points, 655. 

XVI. Motions and Rules. 

a. In what Cases , 659. 

b . Notice of . 

1. When necessary, 661. 

2. Form and Contents, 661. 

3. Service of, 665. 

c. The Application, 869. 

d. Shewing Cause against Rule , 675, 

e. Reopening, Altering and Remanding, 675. 
f Abandonment, 677. 

g. Costs , 678. 

■XVII. Summonses., 
a* In General, 685. 
b. Originating Si mmons. 

L Jurisdiction, 689. 

2. Service of, 694. 

3, Other Points. 695. 
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10. Lien of Solicitor on — See Solici- 
tor. 


XXVI. Arbitration—^ Arbitration. 


j. Payment out of Court. 
1. In what Cases. 


XXVII. Attachment— See Attachment. 


a. Appointment under Powers, 748. 

b. To Assignee of Fund, 749. 

c. Powers of Attorney and No- 

tarial Acts, 749. 

d. To Personal Representative, 751. 

e. To Some of Several Persons, 


XXVIII. Discovery— See Discovery. 


XXIX. Evidence and Affidavits — See 
Evidence. 


XXX. Execution — See Execution. 


XXXI. Costs— See Costs. 


f. To Solicitor, 756. 

g. To Tenant in Tail, 757. 

h. To Trustees, 757. 

i. To Woman past Child-bearing, 
758. 

j. In other Cases, 760. 

2. Proceedings to obtain Order, 763. 

h. Stop Order. 

1. When Granted, 776. 

2. Practice, 779. 

3. Priorities, 782. 


XXXII. Interpleader— See Interpleader. 


XXXIII. Proceedings in Particular Ac- 
tions. 

a. Actions for Recovery of Land — Eject- 

ment — See Ejectment. 

b. Administration Actions— See Executor 

and Administrator. 
e. Partition Actions — See PARTITION. 
d. Partnership Actions — See Partnership. 


1. Paymaster or Accountant-General , 787. 


XXII. Rules of Court. 
a. Generally , 789. 

h. Irregularity and Noncompliance with. 

1. General Principles, 795. 

2. Waiver, 797. 

3. Particular Cases, 799. 


B. IN THE HOUSE OE LORDS — See Ap- 
peal. 


I C. IN THE COURT OE APPEAL — See 

Appeal. 


XXIII. Court Fees, 800. 


D. IN THE PROBATE, DIVORCE AND 
| ADMIRALTY DIVISION — See HUS- 

! BAND AND WIFE — SHIPPING — W ILL. 


r . Time. 

. Generally , 802. 

, Notice to Proceed, 805, 
Vacations, 806. 


E. IN THE COURT OE BANKRUPTCY 

— See Bankruptcy. 


E. IN THE JUDICIAL COMMITTEE OE 
THE PRIVY COUNCIL — See COLONY* 


Pleading. 

General Principles and Mules , 810. 
Statement of Claim , 822. 

Defence , 830. j 

: Set ■ off and Counter-claim . • • j 

1. When allowed — Nature and Effect 

of, &c., 842. 

2. Form of, 851. 

3. Against Persons not previously 

Parties to Action, 852. 

4. Claims and Questions between Co- 

defendants, 854. 

Meply and Subsequent Pleadings , 855. 
Pleading Natters arising after Action 
brought, 859. 

. Time for Delivery — Proceedings on De- 
fault , 863. ■ 

. Amendment and Striking out Pleadings. 

1. Amendment by Parties of their own 

Pleadings. 

a. In what Cases, 875. 

b. Practice, 889, 

2. Compelling Amendment of and 

Striking out Pleadings of opposite 
Party. 

a. Practice, 896. 

b. On what Grounds, 898. 

. Admissions by Pleafling. 

1. Go ieraliy, 91 4. 

2. Judgment on, 916. 

, Aider by Verdict, 923. 


Gr. IN THE COUNTY COURT — See COUNTY 
Court. 


H. IN ECCLESIASTICAL COURTS — See 

Ecclesiastical Law. 


A. IN THE HIGH COURT OF 
JUSTICE. 


I. NOTICE OF ACTION. 


a. Statute. 


Statute,] — By the Public Authorities Protec- 
tion Act, 1893, s. 2, so much of any public general 
act relating to notice of action is repealed as to 
the United Kingdom. 


b. To Whom Given. 


1. Persons Acting* in the Execution of 
their Office. 


Justices.] — In an action against a magistrate, 
for having, in the execution of Ins office, acted 
maliciously, and without reasonable and probable- 
cause, he is entitled to notice of action, as required 
by 11 & 12 Viet. c. 44, s. 9. Kirby v. Simpson, 
10 Ex. 358 ; 2 C. L. R. 1286 ; 23 It J., M. C.;165 f 
1 18 Jur. 983. 


ID O Ui. ..(no. ... . , 

In such case, the question whether he acted. 




' N 



' 


■ A.iJfc L..., 



D. & I, 624 ; 13 L.\h, Ex. 87. 

Government St ores.] —A robbery having been 
Committed at the government stores K., an 
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bona fide, or used his office colourably, does not 
arise. Ib. 

In an action against a magistrate for acts 
done in the execution of his office, the judge is 
to decide whether notice of action is necessary, 
and the jury is not to decide the question of 
bona fides. lb. 

Whether a magistrate acts bona fide is a 
question for the jury ; and if the plaintiff seeks 
to maintain his action, on the ground that the 
magistrate acted so illegally as to have dis- 
entitled himself to any notice of action, it lies 
on the plaintiff to cause this question to be put 
to the jury. Hazeldine v. Grove , 3 Q. B. 997 ; 
3 G. &*D. 210 ; 12 L. J., M. C. 10 ; 7 Jur. 262. 

A magistrate is entitled to notice of action 
when he acts as a magistrate, though what he 
does is not strictly within the scope of his office. 
Bird v. Gimston , 2 Chit. 459 ; 4 Dougl. 275. 

So, where he acts upon a subject-matter of 
complaint over which he has authority, but 
which arises out of his jurisdiction. Prestidge 
v. Woodman, 2 D. & B. 43 ; 1 B. & C. 12. S. P., 
Graves v. Arnold , 3 Camp. 242. See 3 R. B. 355, n. 

A lord of the manor, being also a justice of the 
peace, is entitled to notice of an action brought 
against him for taking away a gun in the house 
of an unqualified person ; for it will be presumed 
that he acted as a justice. Briggs v. Evelyn , 2 
H. Bl. 114; 3 B. E. 354. 

Where the mayor of an ancient borough, in 
which he was also a justice of the peace, took a 
fee of 4,?. from a publican resident within the 
borough for renewing his annual licence ; although 
it appeared that for fifty-seven years a similar fee 
had been uniformly received by the mayor for 
the time being, from every publican within the 
borough applying to have a licence : — Held, that 
such fee was illegal, and that the mayor was 
not entitled to notice of an action to recover it 
back, as the fee could not be taken by him by 
virtue or in execution of his office as a justice of 
the peace. Morgan v. Palmer , 4 D. & B. 283 ; 2 
B. & C. 729 : 2 L. J. (O.S.) K. B. 145 ; 26 B. B. 537. 

One magistrate committing the mother of a 
bastard to custody for not affiliating the child, 
was entitled to notice of action, though, by 18 
Eliz. c. 3, s. 2, jurisdiction over the subject-matter 
was . committed- bo : tiw; : magistrates; . Weller v. 
Take, 9 East, 364. 

Officers of the Revenue.] — It is necessary in an 
action for money had and received against an 
excise officer to recover duties received by him 
after the act imposing them was repealed, and he 
had paid them over to his superior. Greenwmj 
v. Hurd , 4 Term Eep. 553. See 3 B. B. 355, n. 

To an action against a defendant, who was a 
land-tax commissioner, for authorising a seizure 
of the plaintiff’s goods for land-tax, which had 
been previously redeemed, but without his know- 
ledge, he pleaded not guilty by statute, and 
stated in his particulars that he relied upon 38 
Geo. 3, c. 5, and 21 Jac. I, c. 12. The plaintiff, 
being unabic io prove that he had given notice 
of action under 5 A 6 Will. 4, c. 20 s. 19, and 
being also unable io noNodnq :1icuhiis o<he\v 
that t In* defendant had v aive 1 the benefit of I hat 
Statute, was nonsuited 1 : — Held, that the defen- 
dant was entitled to notice of action, and that 

'"+4, : rtf,: 7 fS . j 


| inspecting officer of the coast-guard having charge 
of the stores, suspecting that S. was guilty of the 
felony in question, gave him into custody and 
prosecuted him before the magistrates on the 
charge of feloniously taking the said government 
stores. The magistrates dismissed the charge, 
and S., without giving K. a month’s notice of 
action, brought an action against him for false 
imprisonment and malicious prosecution : — Held, 
that he was entitled to notice of action under 
16 & 17 Yict. c. 107, s. 313, and that, in acting as 
he did, he acted in the execution of or by reason 
of his office. Sjntty v. Kite It in, 15 W. B. 903. 

Intention to Act.] — The surveyors of highways 
of a parish received payment from an inhabitant 
of an assessment of a highway rate which was 
neither, signed, allowed, nor published according 
to 5 & 6 Will. 4, c. 50. s. 27, but which appeared 
to have been made under an earlier repealed act. 
In making the rate and receiving payment, the 
surveyors intended to act in the performance of 
the duties of their office. In an action brought 
to recover back the money paid : — Held, that 
they were entitled to notice of action, pursuant 
to s. 109. Judge v. Selmes , 40 L. J., Q. B. 287 ; 
L. B. 6 Q. B. 724 : 24 L. T. 905 ; 19 W. B. 1110. 

Bona Eides.]— In an action against a judge of 
a county court for making an order for commit- 
ting a party to gaol for disobedience of an order 
for payment of instalments, after due service 
upon him of a writ of prohibition, the jury was 
told, that if the judge acted under a bona fide 
belief that his duty as judge of the county court 
rendered it incumbent on him to do so, notwith- 
standing the prohibition, the act must be con- 
sidered as done in pursuance of the 9 A 10 Yict. 
c. 95, and be was entitled to notice of action : 
— Held, no misdirection. Booth v. Clive. 10 C. B. 
827 ; 2 L. M. & P. 283 ; 20 L. J., C. P. 151. 

Upon the trial of an action against an officer of 
the customs, it is the duty of the judge, unless 
the facts are admitted, to hear the evidence, and 
decide whether the officer did the act complain ed of 
honestly believing that his duty called upon him to 
do it, in which case the provisions as to notice of 
action would be applicable. Arnold v. Hamel , 

9 Ex. 405 ; 2 C. L. B. 499 ; 23 L. J., Ex. 137. 

A magistrate sued for detaining goods on a 
suspicion of felony is entitled to notice of action if 
he proceeded under a bona fide belief that he was 
executing his duty, although it is proved that he 
had no reasonable ground of suspicion. Wedge 
v. Berkeley, 6 A. & E. 663 : W. W. & D. 271 1 

K & P. 665 ; 6 L. J., M. 0. 86. 

So. if he does an unjustifiable act (as in person 
unjustifiably arresting an individual), but really 
believes that he has a right to do the act, in his 
capacity of justice, he is entitled to notice of 
action. Ib. 

If a justice acts, believing that his jurisdiction 
extends to the subject-matter in question, he is 
entitled to notice of action, though it may turn 
out, on investigation, to be a case over which no 
justice of the peace has jurisdiction. Jones v. 
Williams, 5 IX & B. 654: 3 B. ,V: (4. 762; 1 
Car. A P. 459, 669 : 3 L. J. (o.s.) K. B. 112 ; 27 
B. B. 474. A 1 qAqvAn 

If a person claims a right to act as a justice, 
he is entitled to notice of action, although the 
ground on which the plaintiff goes is a denial of 
such right. Ib. 

But a magistrate is not entitled to notice of 
action for a trespass committed by him, where, 
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jury think he was i The 7 & 8 Viet. 


c. 19, after reciting that 
“ courts are holden in and for sundry counties, 
hundreds and wapentakes, honours, manors, and 
other lordships, liberties and franchises, having 
by custom or charter jurisdiction for the recovery 
of debts and damages in personal actions,” pro- 
vides that the judge of every such court shall 
have power to appoint persons to act as bailiffs 
of the court, and in the execution of the process 
thereof ; and that one month’s notice of action 
is to be given before any action is commenced 
against any bailiff of any such court for any- 
thing done in pursuance of his duty as such 
bailiff. The defendant acted as bailiff of a 
borough court in executing the process of such 
court, in aid of the serjeant-at-mace of the 
borough. N either the defendant nor the serjeant- 
at-maee was appointed as bailiff of such court 
by the judge of the court : — Held, that the 
defendant was, therefore, not a bailiff entitled to 
notice of action within 7 & 8 Viet. e. 19. Tar- 
rant v. Baker, U C. B. 199 ; 2 C. L. 11. 78 ; 2& 
L. J., C. P. 21 ; 18 Jur. 15 ; 2 W. R. 62. 


Bailiff receiving Indemnity,]-— The receiving 
an indemnity from the execution creditor does 
not deprive the bailiff of a county court of his 
right, under the 9 &: 10 Viet. e. 95, s. 138, to 
notice of action. White v. Morris, 11 C. B. 
1015 ; 21 L. J., C. P. 185 ; 16 Jur. 500. 
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counties palatine to enter a house and seize the protection of the 4 Geo. 4, e. 125 (Pilot Act) 
goods under 11 Geo. 2, c. 19, s. 7, was not entitled s. 84, which enacts that all actions brought for 
to notice of action. Shatwell v. Ilall, 10 M. & W. anything done in pursuance of the act shall be 


523 ; 2 D. (N.s.) 567 ; 12 L. J., Ex. 74. brought in the county where the cause of action 

arises. Lawson v. Bwmlin , 9 C. B. 54. 

Actions on Contract.]— A. contracted by The plaintiff was a driver employed by con- 

deed with a local board of health to execute tractors who had contracted with the defendants, 
works according to a specification, and that the a metropolitan vestry, to provide them with 
works should be begun, proceeded with, and horses and drivers for their carts used in water- 
completed to the satisfaction of their surveyor. j n g the streets under the powers of 18 & 19 Viet. 
Payment was to be made by instalments, upon c .l20. The defendants negligently supplied a 
the certificate of the surveyor.. It was provided cart with, a defective axle, and by reason thereof 
that if A., from bankruptcy, insolvency, or any the plaintiff, whilst driving the cart for the 
cause whatsoever, should not proceed with the purpose of watering the street, was thrown off 
works according to the satisfaction of the sur- and injured : — Held, that the defendants were 
veyor, it should be lawful for the board of health, entitled to notice of action under 25 & 26 Viet, 
after three clays’ notice, to employ other persons c . 102, s. 106, because the supply of the water- 
to complete the works, and that the deed should, car t to the plaintiff for the purpose of watering 
.at the expiration, of the notice, be void at the the streets was a thing “done or intended to be 
option of the board of health, and the amount done” under the powers of the vestry under the 
already paid to A. should be considered the full ac t empowering them to water the streets, 
value of the works which should up to that time Edwards v. St Mary , Islington , 58 L. J., Q. B. 
have been executed, and the materials on the . oon o r\ 336 ■ T, T 725- 37 w 

premises should become their property without 347 j 53 J. P.180 -C. A. 

any further payment : Held, that in an action An act for paving a town enacted, that no 
by A. against the board of health for not allow- plaintiff shall recover in any action against the 
mg him to complete, his contract, no notice of commissioners for anything done or to be done 
the action was _ requisite under 11 & 12 Viet. c. in pursuance or under the authority of the act, 
60, s. 139, which enacts^ that no writ, shall be unless notice in writing shall have been given to 
sued out against the local board of health, or the them. The commissioners were sued for an 
C l ei l 1 S or other Person acting under the direction injury occasioned by the negligence of some 


Corporation, 8 Ex. SOS ; 22 L. J., Ex. 297. 

A local act directed that the guardians of a 


29 L. J., Ex. 407 ; 2 L. T. 632. 

The building of a police station is an act done 


pai ish should be sued in the name of 1 heir vestry py justices in the execution of their office ; and the 
clerk, and required notice to be given of any justices, if sued for negligence in the building or 
.actiorr for anything done m pursuance of the maintaining thereof, and for damage arising 
act. Notice was not necessary m an action for therefrom, are entitled to the protection afforded 
work and labour The direction only applied by 11 & 12 Viet. c. 44. Hardy v. North Muting 
to actions of tort. Fletcher v. Greenwood , 4 jj 50 J. p. 663. 

D. I. C. 166; 1 Gale, 34. By a railway act, a company was empowered 

Obstructing Highway.]— An action was to make and maintain a railway ; all persons 

brought against a surveyor of highways for were to have hbert 7 to use the same, with 
allowing and causing a heap of gravel, which cama ges properly constructed, upon payment of 
had been placed for the purposes of the repair tolls > and the company was empowered to pro- 
of the highway, to remain upon it, without Vlde locomotive engines and carriages for the 
taking any care or precaution to guard against conveyance of goods and passengers. It enacted, 
damage to persons passing along it, contrary to that no action should be brought against any 
his duty in that behalf Held, that the action P erson for anything done or omitted to be done 
was brought for a thing done in pursuance of, in Issuance of the act, without notice -Held, 
or under the authority of, 5 & 6 Will. 4, c. 50, and that the company was not entitled to notice 


In pursuance of a resolution at a vestry, that Radw * Cas - 5 13 J., Q. B. 133 ; 8 d ur. 464. 

it would be advantageous if a weighing-machine A railway company was empowered by act of 
were erected to check the weight of materials P ai ’h a ment to carry goods and passengers on the 
purchased by the highways, the surveyors caused mihvay, and to keep in repair the fences of the 

a machine to be placed in the highway : Held 8ame * I’ho act contained a clause, that no act ion 

that although the 5 & 6 Will. 4, c. 50, gave no should be brought against the company for any- 
express power to erect weighing machines, the thing done or omitted to be done in pursuance of 
surveyors were acting in pursuance of the act the act, unless fourteen days’ previous notice of 
SO ;is to enti le thei to ot ce of an actic for aot ; of such intemion. The cora- 

juri s ; isi: inecl by a party in driving >7 * ■ >ai u ' n< '°k io carry sortie horses by the 

heap of earth excavated for the weighing machine radwa 3b hut in consequence of the fences of the 
’ Hardwick v. Moss, 7 H. & H. 136 : 31 Hi J., Ex. radwa y having broken down, the train was 
2o5: 7 Jur. (n.b.) 804 ; 4 L. T. 802. ' ’ and the homes injured Held that the 

w .. - . _ , . company, being sued in its capacity of curriers, 

■ .^ e]a : ce * J A Trinity House pilot, was not entitled to notice of action. Palmer v. 
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Nuisance.] — The Metropolitan Police 

Act, 2 & 3 Viet. c. 47. having created several 
acts misdemeanours, inflicts a penalty, on sum- 
mary conviction, in various other offences, and 
among them the laying shells on a thoroughfare. 
It likewise enacts, that any person found com- 
mitting any offence punishable either upon indict- 
ment or as a misdemeanour upon summary con- 
viction by virtue of the act may be apprehended 
by the owner of the property on or with respect 
to which the offence shall be committed, or by 
Ills servant, or any person authorised by him, 
and detained until he can be delivered to a con- 
stable ; and notice in writing must be given of 
all actions against any person for anything done 
in pursuance of the act. A person employed by 
the owner to keep clean a thoroughfare, finding 
that another person was in the habit of laying 
oyster-shells upon it, consulted an inspector of 
police, and by his advice gave that party into 
custody. An action having been brought : — 
Held, that the defendant was entitled to notice 
of action, this being an act done in pursuance of 
the statute. Danvers v. Morgan, 1 Jur. (N.s.) 
1051 ; 4 W. R. 21. 


Act passed subsequently.] — The effect 

of the Public Health Act, 1875, which makes 
improvement commissioners under local acts 
urban sanitary authorities, is to reconstitute 
them as new bodies under the act, vesting in 
them as such new bodies the powers given by 
the local acts as well as those given by the 
public health act ; and such commissioners in 
subsequently doing any act in the exercise of 
the powers originally conferred by their local 
acts are acting under the Public Health Act, 
1875, and consequently are entitled in respect 
of such act to any protection or privilege given 
by that act to members of local authorities 
acting under its provisions. Lea v. Face)/, 56 
L. J., Q. B. 586 ; 19 Q. B. D. 852 ; 58 L. T. 32 : 
35 W. R. 721 ; 51 J. P. 756— C. A. 

Sect. 19 of 1 & 2 Will. 4, c. 41, by which, in 
all actions for anything done in pursuance of 
that act, the venue is to be local, and the defen- 
dant to receive notice of action, applies only to 
such acts as a constable might at the date of the 
statute have been called upon to perform ; there- 
fore the section does not apply in the case of a 
constable acting under the Contagious Diseases 
(Animals) Act, 1878. Bryson v. Ihmell, 54 
L. J., Q. B. 144 ; 14 Q. B. I). 720 ; 52 L. T. 208 ; 
33 W. R. 34 ; 49 J. P. 293— C. A. 


Obstructing Canal.] — A railway com- 
pany was empowered to divert a canal ; and it 
was enacted that, if by any accident or in the 
execution of any works authorised by the act 
(otherwise than from the neglect or mismanage- 
ment of the canal company), or by reason of the 
bad state of repair of the railway company’s 
works, the canal should be so obstructed that 
boats could not pass, the railway company should 
pay the canal company, by way of ascertained 
damages, 10Z. at least for every hour during 
which the obstruction should continue, and if it 
should continue beyond seventy-two consecutive 
hours, or should have been occasioned by any 
wilful act of the railway company, then at 20Z. 
per hour at least by way of ascertained damages ; 
and that, in default of payment on demand on 
the railway company’s treasurer, the canal com- 
pany might recover the sum by action. It was 
also* enacted that no action should be brought 
for anything done or omitted to be done in pur- 
suance of the act, or in the execution of the 
powers or authorities given by it, without twenty 
days’ notice : — Held, that an action for liquidated 
damages incurred by obstructing the canal was 
an action for something done in pursuance of 
the act, and that the limitation clause applied. 
Jiennet and Avon Canal v. G. TP. lii/., 7 Q. B. 
824; 4 Railw. Gas. 90 ; 14 L. J., Q. B. 325 ; 9 
Jur. 78 tS. 



tin imprison nent of a party in a workhouse, 
who was incorrectly supposed' to have : been a 
1 \ml a unaric. They 1 i.d intends to mi 
under 9 Geo. 4, c. 40. s. 3Sj but had not complied 
with its provisions : — -Meld. ilmt. this was nor a 
thing done in pursuance of the local act and 
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amounts to “ an act done or intended to be 
done ” within the meaning of a clause requiring 
a notice of action. Jolliffe v. Wallasey Local 
Board , 43 L. J., C. P. 41; L. B. 9 0. P. 62; 29 
L. T. 582, 

The defendants were sued by a private person 
for not maintaining a -public road in reasonable 
anrl proper repair : — Held, that their omission 
to do so was “ an act done,” which entitled them 
to the protection afforded by s. 95 of the Towns 
Improvement (Ireland) Act, 1854. Butler v. 
Bray Township Commissioners, Ir. R. 11 C. L. 
181/ 

The omission to do something which ought to 
be done in order to the complete performance of 
a duty imposed on a public body by act of par- 
liament amounts to “an act done or intended 
to be done in pursuance of the act ” within the 
meaning of the clause requiring notice of action 
to be given to the public body. Wilson v. 
Halifax Corporation, 37 L. J., Ex. 44 ; L. R. 3 
Ex. 114 : 17 L. T. 660 ; 16 W. B. 707. 

Reasonable Ground of Belief — Bona Fides.]— 

A statute enacted that no plaintiff should recover 
in any action commenced against any person, 
for anything done or performed in execution 
or under the authority of the act, unless notice 
thereof, in writing, should be previously given 
twenty-eight days before the commencement of 
the action : — Held, that a notice was necessary 
in those cases only in which the party against 
whom the action was brought had reasonable 
grounds for supposing that the thing done by him 
was done in execution of or under the authority 
of the act. Coolie v. Leonard , 6 B. & G. 851 : 
9 D. k R. 339 ; 5 L. J. (o.s.) M. C. 99 ; 30 R. R. 
348. See Spooner v. Juddow , 6 Moore, P. 0. 257 ; 
Mason y, Kewland, 9 Car. & P. 575. 

Where a statutory protection is given to persons 
having acted in pursuance of the statute, a party 
is not' entitled to the protection merely because 
he believed, bona fide, that he was so acting. 
There must be reasonable ground for the belief. 
Cann v. Clipperfon, 10 A. k E. 582 ; 2 P. k D. 
560; 8 L. J., Q. B. 268. 

If the party acted under a reasonable though 
mistaken persuasion, from appearances that the 
facts were such as made his proceeding justifiable 
by the statute, he is entitled to protection though 
the real facts were such that the statute clearly 
affords no justification. Ib. 

Trustees of a paving act were entitled to notice 
of action for anything done in pursuance of the 
act. They were authorised to abate any hog-sty, 
necessary house, or nuisance in the parish, on 
complaint of any inhabitant: — Held, that, 
whether a brothel was a nuisance within the 
meaning of this provision or not, if the trustees 
took steps to put down such a house bona fide, 
they were entitled to notice of action. Karris v. 
Smith, 2 P. & 1). 353 ; 10 A. k E. 188 ; 8 L. J., 
Q. B. 274. 

By a local act persons were compelled, under a 
penalty, to perform the duties of overseers ; and 
no action was to be commenced against any per- 
son for anything done in pursuance of the act 
until notice, in writing, had been given. Over- 
seers appointed under the act had assented to 
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that the overseers were not, therefore, entitled to 
notice. Elliot v. Allen , 1 C. B. IS; 14 L. J., 
C. P. 136. 

To give a defendant the benefit of a provision 
in a statute requiring notice of action, it is suffi- 
cient that the jury find that he intended to act 
in pursuance of such statute. Cox v. Reid , 
13 Q. B. 558 ; 18 L. J., Q. B. 216 ; 13 Jur. 563. 

A party entitled to notice of action, where the 
acts complained of are done by him in a par- 
ticular character or under a particular authority, 
is entitled to such notice if he has acted under a 
bona fide belief that he filled that character or 
had that authority, and the absence of reason- 
able grounds for such belief is only evidence of 
the non-existence of such bona fide belief. 
Booth v. Clive, 10 C. B. 827 ; 2 L. M. k P. 283 ; 
20 L. J., C. P. 151 ; 15 Jur. 563. 

The question on which the right to notice of 
action turns is, whether a defendant acted in 
honest ignorance, or belief that he was acting by 
reason of his office, and this question is entirely 
for the judge ; and to enable him to decide it 
he must receive so much of the evidence as will 
raise that question. Arnold v. Hamel , 9 Ex. 
405 ; 2 C. L. R. 499 ; 23 L. J., Ex. 137. 

A board for repair of the highways of a 
parish, by a resolution, referring to a previous 
resolution of the inhabitants that a footway 
should be open to the public, ordered the sur- 
veyor to open the same, and remove all obstruc- 
tions there might be to the enjoyment of the 
road by the public. Sect. 69 of 5 & 6 Will. 4, 
c. 50, gives a summary power to remove en- 
croachments on carriage-ways ; s. 72 imposes a 
penalty on persons who obstruct footways ; and 
s. 73 gives a power, by order of a justice, to 
remove any matter or thing laid upon any high- 
way so as to be a nuisance. In an action against 
the members of the board and the surveyor for 
breaking a gate of the plaintiff across the foot- 
way, the bona fides of the defendants was 
admitted : — Held, that they might reasonably 
believe that they were acting in execution of the 
power to remove obstructions in public roads, 
and, therefore, were entitled to notice of action. 
Smith v. Hopper, 9 Q. B. 1005 ; 10 L. J., Q. B. 
93 ; 11 Jur. 302. 

The plaintiff was fishing near a spot where A. 
had a private right of fishery. The defendant, 
who was the servant of A., acting under 7 A 8 
Geo. 4, c. 29, and bona fide, and reasonably 
believing A. to be the owner of a private fishery 
in the place where the plaintiff was fishing, 
although he was not in fact the owner, appre- 
hended him and took away his net -Held, that 
the defendant was entitled to the protection of 
the act. Hughes v. BueMand , 3 I), k L. 702 ; 
15 M. & W. *346 ; 15 L. J., Ex. 233; 10 Jur. 
884. 

In order to entitle a party to a notice of action 
for a thing done in pursuance of 24 k 25 Viet, 
c. 99, s. 33, consolidating the law against offences 
relating to the coin, it is enough that he honestly 
and bona fide believes he is acting in pursuance- 
of the act, whether there is reasonable ground 
for such belief or not. Herman v. Seneschal, 13 

T. 640 ; 

11 W. B. 184. 

The proper question for the jury is. whether 
the defendant bona fide believed in the existence 
of a state of facts which, if if had existed, 
would, have afforded a defence to the action. 
Roberts v. Orchard, 2 H. & 0, 769 ; 33 L. J., Ex. 

J6o. "9 R. T. 727 : 12^ ~ ~ ^ : ' 
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■ Therefore, where 24 & 25 Viet. c. 96, s. 103, wl 
provided that any person found committing any ho 
offence punishable either upon indictment or sai 
upon summary conviction, by virtue ot that act, ex 
Jjo-ht. be immediately apprehended without a ap 
warrant, and s. 113 also required notice of action — 
for anything done in pursuance of the act, in an ui. 
action by the plaintiff, a shop-woman of the pi 
defendant, for giving her into custody on the 11 
char o’ e of stealing a florin Held, that it would 3 
not have been sufficient to leave to the jury the 62 
nuestion whether the defendant honestly believed 
that the plaintiff had wrongfully taken the florin, tv 
and that in giving the plaintiff into custod} r he m 
was executing a legal power, but the question ac 
ought also to be left to the jury whether the pc 
defendant believed that the plaintiff had been m 
found committing the offence. Ib. P< 

To entitle a defendant to notice ot action v. 
under a statute, he must honestly intend to put 
the law in motion, and really believe in the exist- a 
ence of a state of facts which, if it existed, would w 
have justified him in doing as he chd • Heath v. ti 
Bracer, 15 C. B. (N.s.) 303 ; 9 L. 1. 6o3. _ _ 

In an action for false imprisonment for giving v 
the plaintiff into custody on a charge of larceny, n 
the defendant set up as a defence that he had n 
had no notice of action, to which he was entitled s. 
under s. 113 of 24 & 25 Viet. c. 30 ; for that he 
had caused the plaintiff to be arrested under 
s. 103 believing he had found her committing c 
a felony The jury found that she had not com- 0 
mitted the felony, but that the defendant bona F 
fide believed, and on reasonable grounds, in the t 
existence of facts which would have justified a 
him in acting as he had done. On this finding 
the verdict was entered for the defendant. I he t 
plaintiff had not been apprehended on the spot 
where the defendant believed he had found her < 
committing the felony, and the question, whether < 
or not she had been “ immediately apprehended, 
had not been left to the jury Held, that this J 
was a question of fact for the jury which ought - 
to have been left to them, and that there must 
therefore be a new trial. Griffith v. Jaylor, 46 
L. J, 0. P. 152 ; 2 C. P. D. 194 ; 36 L. T. o ; 2o 

the' Larceny Act, 1861 (24 & 25 Viet. c. 96, 
s. 1 03), any person found committing a tlieft may 
fie immediately apprehended without a warrant, 
and by s. 1 13*' notice of action must be given 
before anyone can be sued tor anything done m 
pursuance of the act : — Held, that, to entitle a 
person to such notice of action, it is sufficient if 
he honestly believed that the person whom he 
apprehended was found by him committing a 
theft, and that if he might have so believe*!, it 
is no' reason for disentitling him to such notice 
that a jury might think there was no reasonable 
ground for his so believing. King v. Chamberlain, 
40 L 3., C. P. 273 ; L. R. 6 C. P. 474 ; 24 L. 1. 
736 ; 19 W. Xi. 931. . „ . . . ' 

Where a plaintiff, under a claim or right, had 
taken forcible possession of premises, and com- 
mitted several outrageous acts, the attorney oi 
the owner of the premises having been sent for 
on the following day, gave the plaintiff, whom 
he found still on the premises, in charge, under 
7 & 3 Geo. 4, c. 30 Hekl, that although not 
justified in so doing, he was entitled to ^^ict o' 

■ action. Cann v. Clipjmrton , 2 P. & D. «60 ; 10 
A. & 35. 582 ; 8 L. J., Q. B. 268. b. Beeelwy 
v. Side#, 9 B. & 0 806 ; 4 M. & By, 634 ; 8 L. J. 
(Oi.) K. B. 71. , , , 

A fenreeve having the care oi mnds over 


which the plaintiff was making a road, asked 
him by what authority he acted; the plaintiff 
said, by authority of the magistrates, but did not 
exhibit any warrant, whereupon the defendant 
apprehended and took him before a magistrate : 
—Held, that he was entitled to notice of action 
under 7 & 8 Geo. 4, c. 30, s. 41, although the 
plaintiff was not committing a malicious injury. 
Wright v. Wales, 5 Bing. 336; 2 M. .& P-613; 

3 Car. & P. 96 ; 7 L. J. (6.S.) M. C. 60 ; 30 R. R. 
622. 

Under 24 & 25 Viet. e. 96, ss. 103 and 113, the 
two questions to be answered in the affirmative, 
in order to entitle a defendant to notice of 
action, are, first, did he honestly believe that; the 
; person whom he has given in charge had com- 
mitted a felony : and, secondly, that the same 
person had been found committing it. Wynyard 
v. Marhs. 15 L. T. 591. 

; A., by the direction of his tenant, arrested on 

! a Sunday two men, one of whom had just before 

[ wilfully broken one of his windows, .and locked 

. them up for two hours in a room of the house. 

The man who had committed the damage after- 
, wards brought an action against A. for false 
’ imprisonment Held, that A. was entitled to 
i notice of action under the 7 & 8 Geo. 4, c. oO, 

1 s. 41. Jones v. Howell, 29 L. J., Ex. 19 j 8 W . R. 

r A party having apprehended another, and pro-. 

ceeded against him before a justice, under 7 & 8 
! Geo. 4, c. 30, s. 24, for a malicious injury to 
a property, the justice dismissed the complaint, 
e being of opinion that the party charged had 
d acted under a reasonable supposition of right, 
o' An action being brought for the arrest : Held, 
e that the defendant, if he acted under a bona fide 
it belief that the case fell within the statute was 
T entitled to notice of action ; and that, m default 

of notice, the jury might properly be directed to 
« find for the defendant, if they thought that he 
is had acted bona fide. Heed -v. Cowmeadow, 6 
it A. & E. 661 ; 7 Car. & P. 821. • ■ 

A plaintiff, who was lessee for an unexpired 
16 term of years of a house, of which the defendant 
>5 was the reversioner, being in prison, ana a 
■ quarter’s rent being in arrear, the defendant 

6 took possession of the house, whereupon the 
vy plaintiff’s wife broke some: of the windows, tor 
ct the purpose of obtaining admission. Ihe deten- 

dant gave her, into custody, and charged hex, 
to under 7 & 8 Geo. 4,,c. 30, s. 24 i: witteq^fa^ 
a four panes of glass. Xo notice ot action had 
if been given, and the question ot bona ?,"; S 
he not submitted to the jury Hold, that the 
a defendant was entitled not ice of act:on. U it 
it bond Me believed himself entitled to give the 
ce wife into custody j and that, as the question oi 
jle bona Mes had not been left to the yaiy,ihei<i 
in ought to be a new trial. Horn v. fhvrnbtrruugh, 

T 8 Ks; 846 ; IS 849. ,, , 

In an action by a tenant against ins lane lonl 
ad for a malicious charge of felony, under s. 4» ot 
m . 7 & 8 Geo. 4, c. 29, for stealing taturcs let to 
of him, it is not necessary to give a note ot actio i. 
Eor Dowell v. BenkingJibW, Car. & M. J. 

, m In an action for imprisoning a p.uty upon a 
, -i , A >f i my naru it ■ - - c “■> ;■ 
mf in nullin 0 ' down part ot a house, and selling 
‘of materials' Held, thn the defendant was wUhm 
10 the protection of s, 75, if he bona fide ^oujit 

he was acting in pursuance of the act ; and that 

7 the)7y wa S properly directed to tod who her 

or not he did so think. Rudd v. Scott, - bcott 

ver (Sf.E.) 631 ; 9 L. J., M. C. »7. 
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An owner of property is not justified in giving bona fide, could not believe that he was arresting 
a person into custody found (popularly speaking) the plaintiffs immediately they had been found 
committing a nuisance against his premises, nor committing the offence with which they were 
is he entitled to notice of action for having done charged, and that, therefore, he was not entitled 
so, unless he is fairly justified in believing that to the protection of s. 113. Downing v. Capel , 
the person had the intention to soil or deface 36 L. J., M. C. 97 ; L. 11. 2 C. P. 461 ; 16 L. T. 
them within the 2 & 3 Viet. c. 47, s. 54, or the 323; 15 W. R. 745. 

intention to commit damage or injury or spoil A. had communicated to B. k Co., who were dis- 
to them within the 24 k 25 Viet, c/97, s. 52. tillers, a method of rectifying spirits, and they 
JBayley v. Aldred , 10 L. T. 523. were to pay him an annuity, and sixpence a 

gallon on all spirits rectified by his method, and 
Existence of Act unknown.] — In order to to keep an account. A. having a sum due to him, 
entitle a party to notice of action for a thing B. k Co. offered to pay it at their solicitor’s office, 
done in pursuance or in the execution of an act and to produce the account there. A. sent B. k 
of parliament, it. is not necessary that he should, Co. a letter, stating that he should come to the 
at the time of doing the act, be cognisant of the distillery for a sight of the account and for pay- 
existerice of the act giving him such protection, ment, to which G., one of the firm of B. & Go., 
or that he should be acting strictly in the execu- replied by letter, stating that if A. came to the 
tion of it. Read v. Colter. 13 C. B. 850 ; 1 distillery and either rang or knocked he would 
€. L. R. 746 ; 22 L. J., C. P. 201 ; 17 Jur. 990 ; be punished. A. went to the distillery (which 
1 W. R. 413. S. P., Dancers v. Maryan , 1 Jur. was within the metropolitan police district), and 
.(x.s.) 1051 ; 4 W. R. 21. ' gently rang the gate-bell, when H., who was the 

cashier of the firm, gave A. into the custody of 
Honest Belief must be possible.] — Where a a policeman on a charge of having rung the bell, 
statute provides that before an action is com- contrary to the 2 & 3 Viet. c. 47, s. 54 : — Held, in 
menced against any person for anything done an action for false imprisonment b} r A. against 
in pursuance of the statute notice of action G. and H., that this was not a case within that 
shall be given, in order to entitle a defendant to act, and that G. and H. were not justified under 
such notice, on the ground that “he honestly that act, and that they were not entitled to 
believed in the existence of those facts which, if notice of action. Home v. Orimble, Car. k M. 
they had existed, would have afforded a justifica- 17. 

tion under the statute,” the facts of the case A woman having been taken into custody on 
must at least be such that he could so honestly a charge of concealing the birth of herillegiti- 
believe, and such as to afford evidence to go to the mate child, a justice of the peace made an order 
jury that he did so. Leete v. Hart, 37 L. J., C. P. for the examination of her person, under which 
157 ; L. R. 3 C. P. 322 ; 18 L. T. 292 ; 16 W. R. 676. order she was examined by a medical man. In 
The defendant hearing at night a noise, and an action against him for an assault, there being 
seeing a man at the back door of his house, no authority at common law or by statute to 
believed that an attempt was being made to break make the order : — Held, that he was not entitled 
into it, and acting on that belief, and on his wife to notice of action under 11 k 12 Viet. c. 44, s. 9 
telling him that the plaintiff was the man, he (which provides for the giving of notice before 
•gave the plaintiff, a respectable neighbour, who any action against a justice of the peace for 
happened to be passing the front of the house anything done by him in the execution of his 
at the time, into custody. In an action for office), inasmuch as though he might have acted 
this false imprisonment, the defendant pleaded bona fide, in the belief that lie had authority to 
not guilty by statute 24 & 25 Viet. c. 96. which make the order for her examination, there was 
by s. 113 requires, in actions for anything done nothing in fact on which he could ground such 
in pursuance of the act, notice of action to be belief. Agnew v. Joimm , 47 L. J.," M. 0. 67; 
given ; — Held, that, an attempt to break into a 13 Cox, C.* C. 625. 
house not being an offence within the act, the 

defendant did not believe in a state of facts Servant claiming to have Authority of Owner.] 
which, if it. had existed, would have afforded a — Where a defendant claims the protection of 
justification under the act, and was therefore not 7 k 8 Geo. 4, c. 30, as having acted within s. 28 
entitled to notice. 11). as the owner’s servaiit, or by the owner’s authority, 

Tim defendant purchased some fruit of the in arresting the plaintiff, the jury should be asked ' 
plaintiffs, itinerant vendors, and directed them not only whether the defendant acted bona fide, 
to take it to his residence, where it would be paid but also whether he had a reasonable belief that 
for. The fruit was accordingly taken to his he was servant of, or had the authority of, the 
house, and there paid for by his, butler on the owner. June v. RwrxfonL 10 Q. B. 148 ;* !(> L. J. 
plaintiffs presenting the defendant’s order to Q. B. 271 ; 11 Jur. 673. 
that effect. The defendant returned home about 

three hours afterwards,' when, being under the Person acting when disqualified.]— A person 
impression that he had himself paid the plaintiffs, who is in fact disqualified from being a member 
and that they had been paid twice, as soon as he of a local authority, but who acts in the bona 
learnt that the butler had paid them, he sent a fide belief that ho is a member, is entitled to 
constable after them, who found them seven notice of action under s. 264 of the Public Health 
hours later in the same day at a town five miles Act, 1875. Lm v. Facet/, 56 L. J., Q. B. 536 ; 
from the defendant’s residence, and there arrested 19 Q. B. D. 352; 58 L. f. 32 : 35 W. It. 721 ; 51 
them on a charge of obtaining money under J. P. 756 — 0. A, 
l-tdse pr fences Any person found committing 

such offence may, by 24 & 25 Viet. c. 96, s. 103, Contractor or Builder.]— The defendant was 
be immediately apprehended without warrant, a contractor engaged in making a sewer for a 
and s. 113 gives the protection of notice before vestry; one of -his men, who was employed to 
.action for ^anything done in pursuance of that take care of a, horse and cart, and who had no 
act : Held, that the lefeudant. though he acted ritrht to oro home to dirme or leave the horse 

re ■■■■ ; w ■ ■ : : 
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and cart, took them to his house and left them .of v it. — Held, that the defendant, as he acted 
outside whilst he was having his dinner ; the bona fide under the direction of an officer of the 
horse ran away and damaged the plaintiff’s board, in the erection of works which the board 
railings: — Held, that the defendant was not was empowered' to order by virtue of 18 k lb 
entitled to notice of action under s.; 106 of the Viet. c. 120, s. 88, was a person within the' mean*, 
Metropolis Management Act, 1862. Whatman ing of 25 & 26 Viet. c. 102, s. 106, entitled to 
v. Pearson, 37 L. J., C. P. 156 ; L. E. 3 C. P. notice of action. Chambers v. Reid , 13 L. T. 
422 ; 18 L. T. 290 ; 16 W. K. 649. 703 ; 14 W. E. 370. 

The defendant contracted with the metro- Held, also, that the words in 25 k 26 Viet, c* 
politan board of works to make a new sewer 102, s. 106, “their or aiiy of their directions, 1 ' 
to the satisfaction of the engineer of such board, are not to be limited to the “ board or vestry,” 
and in the course of carrying out such contract but to be extended to the words following, 
he made a dam across the old sewer to keep back “ clerk, surveyor, contractor, officer,” Ac. I h t 
the sewage, and unintentionally neglected suffi- By the 25 & 26 Viet. c. 102, s. 106, no writ or 
ciently to pump out the sewage, so that on three process shall be sued out against or served upon 
separate occasions it entered the plaintiff’s house . . . the metropolitan board of works, or any 
and injured it : — Held,, that the defendant was vestry or district board, or their clerk or any 
entitled to notice of action under s. 106 of the clerk, surveyor, contractor, officer, or person. 
Metropolis Management Act, 1862, as the injury whomsoever, acting under their or any of their 
complained of was the result of “ an act done or directions, for anything done or intended to be 
intended to be done under the powers of such done under the powers of such board or vestry 
board,” by a contractor acting under their direc- under the metropolitan acts, until one month 
tion, within the meaning of such section. Paul- after notice : — Held, that the section intended 
snm v. Thirst, 36 L. J., C. P. 225 ; L. E. 2 C. P. only some act done by virtue of the powers. 
449 ; 16 L. T. 324 ; 15 W. E, 766. vested in the board or vestry and under their 

The defendant contracted with a local board authority, and that, therefore, a person who had 
of health to dig wells for them according to a received notice from a district board to drain 
specification prepared by the surveyor, the works into a sewer, and i n doing so committed a trespass, 
to be done to the satisfaction of such surveyor, was not entitled to notice of action. Boast v. 
and the digging to be done entirely under his Slater , 10 B. & 8. 400 ; 38 L, J., Q. B. 159 ; 20- 
direction ; the surveyor to have power, if he L. T. 525. 
considered the materials or works improper, of 

making the contractor remove them, or of Private Person distinguished from Constables, 
removing them at the contractor’s expense, and &c.] — A private person who gives another into 
of ordering the dismissal of workmen with whom custody on a charge of having committed an 
he should be dissatisfied, or of dismissing them offence against 7 k '3 Geo, '4^c* : "29, : Ts,not/entitl<M;.. 
himself ; the board to have the power of making to notice of action under s. 75, as that section 
alterations and additions. The defendant was only applies to constables and other officers, and 
sued for having left a hole, excavated in working persons of that kind. Brooke r v. Field, 9 Car. 
one of the wells in a highway, without light by & P. 651. 

night, whereby a party, who was driving a The 7 & 8 Geo. 4, c. 30, s. 41, which makes- 
carriage along the highway, fell into the hole, certain provisions as to actions brought for any- 
and was bruised, and his carriage injured : — thing done in pursuance of that statute, applies 
Held, that the defendant was entitled to notice only to the case of parties exercising particular 
of action under the 11 k 12 Viet. c. 63, s. 139. powers conferred by that statute. Thomas v. 
Newton v. Bll-te. 5 EL k Bl. 115 ; 24 L. J., Q. B. Sanmlers, 5 B. & Ad. 462. 

337 ; 1 Jur, (N.S.) 850 ; 3 W. E. 476. The 24' & 25 Viet. c. 96 (the Larceny Con- 

By the Metropolitan Building Act, 18 & 19 solidation Act), s. 113, requiring a month’s notice 
Viet. c. 122, s. 108, no writ or process shall be in writing to be given before the commencement 
sued out against any district surveyor or other of any action or prosecution against any person 
person for anything done or intended to be done “ for anything done in pursuance of the act,” has 
under the provisions of the act till one month no application to the ordinary case of a private 
after notice of action : — Held, that the words individual prosecuting another for a felony, and 
“or other person” were restricted to a class, and such a person is liable for malicious prosecution 
intended to protect persons of the same class as without the safeguard of notice provided by that 
a district surveyor or persons who had official section, fiercer v. Gooch, 15 L. T. 219. 
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powers and authorities as any constables were action brought against a ‘‘ person ” within the 
invested with or enjoyed by law. No action meaning of s. 46 of the Melbourne Harbour trust 
should be commenced against any person or act; and notice in writing thereof complying in 
persons for anything done or to be done under form or in substance with the requirements of the 
or by virtue of the act untiL^ notice section is necessary. Union ’SimmsJdp: Co. of 

should have been first given in writing to the New Zealand v. Melbourne Marl) our Commn - 
clerk of the commissioners of the cause of action : s loners, 53 L. J., P. C. 59 ; 9 App. Gas. 365 ; 50 
“Held, first, that the section requiring notice to L. T. 337 ; 5 Asp. M. C. 222 — P. C. See Boyd 
be given was not confined to acts done, or directed v. London and Croydon lit/., 4 Bing, (ibc.) 669 ; 
to be done, by the commissioners, but applied to 6 Scott, 461; 6 D. P. c! 721; 7 L. J., C. p’. 
acts done by constables and watchmen ; secondly, 241. 
that evidence of the defendants acting as con- 
stables and watchmen under the commissioners Injunction —No Notice required.] — The court 
in the town was prima facie sufficient to entitle of chancery will grant an injunction to restrain 
them to the protection, without proof of their a nuisance being committed or continued by a 
appointment ; and, thirdly, that where the watch- metropolitan local board, notwithstanding a 
men had reasonable ground of suspicion that a month’s notice of the proceeding has not been 
felony had been committed by the plaintiff, and given in accordance with the Metropolis Local 
went to the plaintiff’s house to apprehend him Management Acts Amendment Act, 1862, s. 106. 
for such felony, but beat him, and used much Att.- Gen. v. Ilaebiey Board of Works, 44 
more violence than was necessary for effecting L. J., Oh. 545 ; L. R. 20 Eq. 626 ; 33 L. T. 244; 
his apprehension, they were protected by the sec- Where the principal object of an action 
tion requiring notice. Butler v. Ford , 1 C. & M. against a local board of health is an injunction 
662; 3 Tyr. 677 ; 2 L. J., M. C. 109. to restrain an immediate injury, it is not 

necessary to give a month’s notice of the cause 
Action against Company— Action in rem.]— of action under s. 264 of the Public Health Act. 
It is provided by s. 8 of 6 & 7 Will. 4, ch. c., that 1875 ; and it makes no difference that damages 
“ no action to which the ” City of Dublin Steam are claimed by way of subsidiary relief. Flower 
Packet Company “shall be liable in respect of v. Low Leyton Local, Board, 46 L. J., Ch. 621 * 
any damage alleged to be done . . . to . . . any 5 Ch. D. 347 ; 36 L.T. 760 ; 25 W. R. 545— C. A 
ship on the high seas . . . shall be brought . . . Sect. 106 of the Metropolis Local Management 
unless one calendar month’s previous notice in Acts • Amendment Act, d 862, which requires that 
writing shall have been given . . . to the said before any proceeding is instituted against, a 
company.” A damage action in rem having district board a month’s notice shall be served 
been commenced against a vessel belonging to on them by the person intending to take the 
the City of Dublin Steam Packet Company in proceeding, does not apply to actions in equity* — • 
respect of a collision on the high seas without per North, J. That section does not apply to an. 
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refused an injunction, but gave 25 1. damages : — 
Held, that he had power to give such damages in 
substitution for an injunction in accordance 
with the chancery practice under Lord Cairns’ 
act, though no notice of action had been given 
as required by s. 264 of the Public Health 
Act, 1875. Chapman v. Auckland Union , 58 
L J., Q. B. 504 ; 23 Q. B. D. 294 ; 61 L. T. 446 ; 
53 J. P. 820— C. A. 

Other Cases where no Notice required.] — The 

section of the Poor Law Amendment Act giving 
to the commissioners, &c., protection by way of 
notice and limitation of action, does not apply to 
actions resulting from suits in equity against 
them to restrain acts in the nature of a nuisance. 
Beam v. Clifton Union , 2 W. R. 598. 

Clauses in local act providing that person 
aggrieved by the commissioners appointed to 
carry it into execution should appeal to the 
quarter sessions, and that twenty-one days’ 
notice should be given before any action or suit 
was commenced for anything done in pursuance 
of the act, do not appiy to the case of a person 
claiming as an incumbrancer of the rates which 
the act gave authority to assess and levy and 
instituting his suit in order to give effect to his 
incumbrance. I) re wry v. Barnes. 3 Buss. 94 ; 
5 X,. J. (O.s.) Ch. 47 ; 27 R. R. 20. 


a . When and How to be Given. 

1. Form and Requisites. 

Time for Giving.] — A notice of an action 
against a justice for an act done by him in 
execution of his office, under an order, in a 
matter in which he has no jurisdiction, may be 
given before the quashing of the order, the act 
itself being the cause of action, and such cause 
of action being complete before the quashing, 
although the action itself cannot be brought 
until after the quashing. Haylock v. Sparke. , 
1 El. & Bl. 471 ; 22 L. J., M. C. 67 ; 17 Jur. 731. 

Second Writ— One Notice.] — Where the notice 
stated the nature of the writ intended to be sued 
out, and also the cause of action : and a writ was 
sued out and served, but afterwards discontinued ; 
and within the time allowed by the statute 
another writ ejusdem generis was sued out and 
served, in which another person was joined as 
defendant : the court, after verdict, held that the 
notice was sufficient. Jones v. Simpson , 1 C. & J. 
174 : 1 Tyr. 32 ; 9 L, J. (0.8.) M. 0. 45. 

Length of Notice.] — In an action against a 
justice of the peace for anything done by him in 
the execution of his office, the day both, of 
delivering the notice and that of bringing the 
action must be excluded. Younq v. IBgqon . 

6 M. & W. 49 : 8 D. P. C. 212 ; 9 L. J., M. C' 
29: 4 Jur. 125. 

In a case where one calendar month’s notice of 
action was necessary, notice of action was given 
on the 28th of a imnnli. and an action com- 
menced on the 29th of the following month 
Held, sufficient. Freeman v. Bead. 4 B. & 8. 
174; 32 L. J., M. 0, 226 : 10 Jur. (N.S.) 149: 

8 L. T. 458; 1! W Ji. 802. ' 

' Tim 5 & 6 Will. 4, e. 50, s. 109 (Highway Act), 
requiring twenty-one days’ n otice of action against 
justices ,or others for anything done under the 


act, d >es in t implk ily epeal tin i riv lege of 
R Stic is to have a month’s . u 1 und i the 24 


Geo. 2, c. 44, s. 1. Reg. v. Barton Inhabitants , 
12 A. & E. 470 ; 4 P. & D. 182 ; 4 Jur. 987. 

Under the Metropolitan Works Act, 25 & 26 
Viet. c. 102, s. 106, a notice of action left with 
the foreman of a contractor, at a yard of his 
where there was an office, on the day from which 
a calendar month expired the day before action, 
is sufficient, although it did not come to the 
hands of the defendant until the day afterwards. 
Moody v. Delhick , 4 F. & F. 938. 

Indorsements.] — The name and place of abode 
of the plaintiffs attorney should appear on the 
back of the notice of action (when the notice of 
action has been served by the attorney) ; and it 
is not sufficient that they should appear in the 
body or at the foot of it. Collins v. Mmigeiford. 

7 Ir. G. L. R. 581. 

Where a notice of action was signed by the 
plaintiff himself, but indorsed by his attorney : 
— Held, that the notice was sufficient , the indorse- 
ment by the attorney being all that the statute 
requires. Morgan v. Leach, 10 M. k W. 558 ; 2 
D. (N.S.) 522 ; *12 L. J., M. C. 4. 

It is sufficient, in indorsing the attorney’s 
name, to put the initial only of his Christian name. 
Mayhew v. Lock, 2 Marsh. 377 ; 7 Taunt. 03. 

It is sufficient, if signed by a firm of two attor- 
neys who are partners, and are employed by the 
plaintiff ; and if signed T. & W. A. W. this is 
good, though the Christian name of one is T. A., 
and of the other W. A., if there was no other firm 
of the same surname in the same place at which 
the notice bore date. James v. Swift, § D. k R. 
625 ; 4 B. & C. 6S1 ; 2 Car. & P. 237 ; 4 L. J. 
(O.s.) K. B. 43. 

A notice was indorsed by Messrs. England and 
Shackles as attorneys for the plaintiff ; but before 
action brought the partnership was dissolved, 
and the action was brought by Mr. England 
alone: — Held to ‘ be no ground of objection. 
Moiling worth v. Palmer , 4 Ex. 267 ; IS L. J.. Ex. 
409. / : 

A description of the attorney, as of a place in 
London, when in fact the place is in Westminster, 
is bad. Steams v. Smith, 0 Esp. 138. 

When signed thus— “ Given under my hand at 
Durham, the 1.1th day of, &c. Richard Ratcliff e, 
attorney for, &c.” : — Held, insufficient. Taylor 
v. Fenwick, 3 Bos. & P. 553, n. ; 7 Term Rep. 635, 
n. ; 3 Dougl. 178. 

An indorsement, by an attorney of the place of 
his office is an indorsement of his place of 
abode. Roberts v. Williams , 4 D. P. 0. 483 : 5 
Tyr. 583 ; 1 Gale, 315 ; fi L. J., M. Ch 23. 

"An indorsement with the name of the plaintiff’s 
attorney, and the words, “ of Birmingham,” as 
describing the place of his abode, is sufficient, 
Osborn v. Gough, 3 Bos. & P. 551. 

In Wrong Court. ] — A notice of an action in the 
common, pleas was insufficient to support an 
action in the queen’s bench. Mstob v. Wright, 
3 Car. & K. 31. 

Description of Occupation.] — A party may 
describe himself by the addition of what he really 
is, o.g. dealer,” although in the c< m nit ment he 
is described as a labourer. Mason v. Barker , 1 
Car. & K. 100. 

Form of Action,]— The notice need not state 
the form of Action; it is sufficient to state the 
cause of action. Prickett v. Gratrem, 2 New 
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t T M n U5 * 10 Jur 566, S. P., Ford v, A notice stated the cause of action thus :— 
uJii 5 L J ros’l M 0 ii “For that yon on the 10th day of May, 1844, 

Abd>j, 5 h. J. (0.&) M. u»i.. with force and arms, caused an assault to be made 

Cause of Action.] — A notice of action must upon me, and then caused me to be beaten, and 
state the substantial cause of action intended to to be forced and compelled to go along divers 
be relied on clearly and explicitly, and in such a public streets and roads to a prison, to wit, at 
manner as will not be likely to mislead, and so Louth, m, &e., and to be unlawfully imprisoned 
nrobably prevent a tender of amends. Taylor and kept in prison there for forty days then next 
v JVesfield 3 El. & Bl. 725 ; 2 C. L. B. 1312 ; 23 following.” At the trial, the proof was confined 
L J M C 169 ; 18 Jur. 747 ; 2 W. R. 474. to the imprisonment in the gaol at Louth, under 
Irian 'action against a justice of the peace for an invalid warrant Held, that the notice suffi- 
an act done within his jurisdiction, the notice ciently stated the place of the injury so as to 
of action must state that the act was done enable the plaintiff to recover m respect ;ot such 
maliciously, and without reasonable and probable imprisonment. JaeUm v. Fytche , 14 M. & V\ . 

cause, or it will not be sufficient within s. 9 of 381 ; 15 L. J., Ex. 102. 

11 & 12 Viet. c. 44. Ib. Justices convicted A. under 6 Ac 7 Viet. c. oby 

A notice is not vitiated by being in the form in his absence, of keeping an unlicensed theatre., 
of a declaration, and unnecessarily ample, if it Immediately after the conviction, he, being in the 
expresses the cause of action with sufficient clear- presence of the j ustices, asked leave to go to his* 
ness, Gmibart v. Coyney, M‘Clel. & Y. 469 ; 29 home. One of the justices said if he went he 
R E 828. And see Robson v. Spearman, 3 must go in custody. He was detained for a daw 
B. & Aid. 493. and a night. A warrant not returnable on a day 

certain was issued by the justices. It recited a* 
Place and Time.]— A notice of action conviction, adjudging A. to pay a penalty of U. 


the act complained of was done. 'Martin s v. seized and. sold. A conviction was uiawn up. 
Under, 1 D. (N.S.) 555 : 2 G. & 1). 716 ; 3 Q. B. adjudging him to pay a penalty, but silent as to* 
662 * ll L. J. Q. B. 291 ; 6 Jur. 582. costs ; and there was no evidence that in fact the* 


of felony, and took him then in custody to IX, day August,” &c., imprisoned A., and also for that 
detained him twelve hours in custody, and caused they “ on the said 1st day,” &c., seized his goods : 
him to be taken before certain justices of the —Held, that the notice was sufficiently certain 
peace at D. on the 31st of the said month as to averment of place. Leary v. Patvieh, 15* 
Held, that the time and place of committing the Q. B. 206 ; 4 New Bess. Cas. 258 \ 19 L. J., M.C. 
grievances were sufficiently specified. Jones v. 211 ; 14 Jur. 932. 

1 XTnw fin.® r 1 3 M. & W. ’ . — . - 


NwholB.l olH 13 M. & V . .^ mount Recoverable.]— In an action against a 

3ol; 2 D.teL. 42o; 14 L. J., Ex. 42 ,8 Jur. for taking goods, the plaintiff cannot 

, . „ ., . : recover more than the value stated in his notice, 


In an action against a 
the plaintiff cannot 


metropolitan police, under 10 Geo. 4, c. 44, s. 41, * / * . ' J 5 k i ‘ 

must specify t he time and place of t h e act com- Variance in. ] — -A notice to a constable, in pur- 

plained of. Mreese v. J'erdein , 4 Q. B. 585 ; 2 SU£ince of 10 Geo. 4, c. 44, s. 41, mentioned appre- 
G. & .D. 720 ; 12 L. J., Q. B. 234 ; 7 Jur. 490. hension, detention in custody, and imprisonment* 
A notice of action accurate in every particular ag tp e cause of action. The declaration eon- 
except as to the date, which . was wrong only by ta.in1.0cl two counts — one for the cause of action 
a day, is a sufficient and valid notice. v. s t a ted in the notice, and the other for taking the 

Hutt, 51 L. J., Q. B. 640 ; 46 L. 1 . 888 ; ^b goods of the plaintiff. A ver<lict was given for 
J. IX 599. _ . him upon the first count only : — Held, that the 

A notice of an action against a vestry tor some- var { ance W as not material, Mr esse v. Jerdein , 4 
thing done, or intended to be done, under the q p> 5S5 . 2 G. & IX 720 ; 12 L. J., Q. B. 234 ; 
powers of the Metropolis Management Amend- 7 j ur 
merit Act, 1862, sufficiently states the cause of 

action within the meaning of s. 106 of that act. Construction of Notices.] — In construing* 
although it contains an inaccurate statement as notices of action under the various statutes, 
to the" place where the injury complained of requiring them, the court will not subject them 
occurred, provided such inaccurate statement is to too nice ami narrow an examination ; the 
not calculated to mislead the defendants. Mar- object being that they should be plain and Intel- 
tins v. Vpeher (3 Q. B. 662) distinguished, ligible to plain men. Jones v. MieholU, I New 
Madden v. Kensington Vestry, 61 L. J., Q. B. 527 ; Bess. Cas. 524 : 13 M. Ac W. 361 ; 2 ,1). & L. 425 ; 
[1892] 1 Q. B. 614 ; 66 L. T. 347 ; 40 W. R. 14 L. J., Ex. 42 ; 8 Jur. 989. 

390 ; 56 J. P. 471. ' A notice of action against bricklayers, for 

A notice of action against a magistrate for acts negligence In repairing a public sewer, is not to* 
done in the exercise of his office, not stating the be construed with the same strictness as is gene- 


10 C. L. 552 — Ex. Ch. it ; therefore a notice under a. local act “ that; 

A notice stating that a trespass was committed tin def ndant made, altered repaired, cut, dug, 
in a 1 . ise des< i bed as in “West Square, Lam- worked, and enlarged the sewer is > segli m 
beth” is sufficient, though the correct legal incauti s, unskilful mprovideut and inp • >p r 
description would have been “In the parish of a manner, that the plaintiff’s premises fell, and 
Bt. George the Macfyr.” Gibbs v. 8 B & were greatly damaged, weaken oil and destroyed.” 

CX 528 ; 6 L. J. (o.s.) K. B. 378. is a sufficient notice though the proof was, first. 


. f '' . . _ : ■ ■, c. m 



that the defendant had not propped and shored | 
up the house in the progress of the work ; and, j 
secondly, that the immediate cause of the injury 
was the falling of other houses, which (hew the 
plaintiff’s after them. Jones v. Bird, 1 D. & R. 
497 ; 5 B. & Aid. 837 ; 24 R. R. 579. 

Rut a notice against a toll-gate keeper, “ for 
demanding and taking of the plaintiff toll for 
and in respect of certain matters and things 
particularly mentioned and exempted from the 
payment of toll in and by an act of parliament 
intituled, &c.,” is too uncertain, and bad. Free- 
man v. Line , 2 Chit. 673. 

A notice of an. action for breaking and enter- ! 
lug the plaintiff's house, and seizing goods, which 
goods were “ lying and being in and upon my j 
dwelling-house,” will not support a charge in the ! 
declaration of taking the plaintiff’s goods. EUtob 
v. Wright, 3 Car. & K. 31. 

But a notice of action given to the high bailiffs 
of a county court under 9 & 10 Viet. c. 95, s. 138, 
which stated that the action would be brought 
« to recover compensation in damages fora trespass 
and excessive levy committed by you and your 
officers on the 3rd day of December, 1863, by 
selling and disposing of certain goods and chattels 
in and upon the premises,” is not bad for not 
stating whose goods were seized, nor the amount 
of damages sought to be recovered. Burton v. 
Le Gros , 34 L. J., Q. B. 91 ; 11 L. T. 270 ; 13 
W. R. 46. 

In an action against a local board acting under 
the Public .Health Act, 1848 (11 & 12 Vict.c. 63), 
for not having properly filled up a trench which 
the board had caused to be made in a road for 
laying down a server, by reason of which that 
part of the road gave way, and the plaintiff’s 
horse was injured, the notice of action given in 
compliance with s. 139 stated that the board did 
by their “labourers, servants, and others on or 
about the 13th of May last negligently, care- 
lessly, and improperly leave a certain portion of 
the road or highway in an insufficient and improper 
state of repair, whereby a horse” of the plaintiff 
“ sank into the road or highway, and was thrown 
therein,” and injured : — Held, that the notice 
was not limited to a complaint of an injury from 
non-repair of the road, but was applicable to a 
cause of action arising from an act of misfeasance, 
and was therefore a sufficient notice of the 
cause of action. Smith v. West Derby Local 
Board, 47 L. J., 0. P. 607 ; 3 C. P. D. 423 ; 38 
L. T. 710 ; 27 W. R. 137. 

A notice stated that a writ would be issued 
against the defendant for that he had caused a 
distress to be levied at the plaintiff’s office of 
business. The declaration was for breaking and 
entering, and seizing the plaintiff’s goods : — 
Held, that the notice was sufficient. Hilling- 
worth v. Palmer, 4 Ex. 267 ; 18 L. J., Ex. 409. 

When in the Name of a Party. who was Bead,] 

— A notice in these words : — “ I do hereby, as 
attorney for A. P. and E. P. (the plaintiff), and 
in pursuance of the statute, gi ve you notice that 
an action will be commenced against you for, 
recovery of com} p»; : io da lages for an 
illegal seizure and distraint, and for the value of 
the property seized.” A. P. was dead at the time 
of the service of the notice : — Held, that the 
. notice, being in the name of a party who was 
dead, was insufficient. Pilkinqton v. Riley, 6 
P & L. 628 : 3 Ex. 739 : lb L, J.. Ex. 323. 

Statement of Karnes,] — If a notice of action 
’■ h VOL* XI' " ' 


against a magistrate for wrongful distress under a 
conviction states the person to whom the warrant 
is directed, it must state it correctly. Ahed \\ 
Stocks, 4 Bing. 509 ; 1 M. & P. 346 ; 6 L. J. (0,8.) 

O. P. 100 ; 29 R. R. 614. , 

One Notice to Several Persons.] — A separate 
notice to each of several persons intended to be 
sued is sufficient to found a joint action against 
all for acts committed in pursuance of an act of 
parliament, which provided that no plaintiff shall 
recover in an action for anything done in pursu- 
ance thereof without notice to the defendant or 
defendants of such intended action, although 
none of the other persons who are afterwards 
joined in the action are named in the notice to 
either of them. Aga r v. Morgan , 2 Price, 1 26 j 
19 R. R. 567, n. 

A notice of action against a magistrate is suffi- 
cient to warrant a writ and proceeding against 
the magistrate and a constable jointly. « Tones 
v. Simpson, 1 C. & J. 174 ; 1 Tvr. 32 ; 9 L. J. 
(O.S.) M. C. 45. 

Contained in Several Documents.]— The notice 
of action mentioned in s. 264 of the Public 
Health Act, 1875, need not be contained in one 
document ; a series of letters will suffice if the 
cause of action is clearly stated, and the other 
requirements of the section are complied with. 
Landry v. East Retford Corporation, 55 J. P. 
133—0. A. 

Where a statute requires a month’s notice of 
action to be given before the commencement of 
an action, a letter written to the defendant six 
weeks before action, threatening proceedings, 
unless an apology was made and certain costs 
were paid, is not such a notice as the statute 
requires. Wyn yard v. Marks, 1 5 L. T. 591 , 

Sufficiency of Notice.] — A letter from the 
plaintiff’s attorney, declaring that he is instructed 
to take legal proceedings unless goods are delivered 
up, is not a sufficient notice of action. Lewis v. 
Smith, Holt, 27. S. P., Mason v. Birkenhead 
Improvement Commissioners, G H. & N. 72 ; 29* 

L. J., Ex. 407. 

Where trustees of a paving act were entitled to 
a certain number of days’ notice of action for 
anything done in pursuance of the act, a notice 
that, unless the name of the party on whose 
information they had taken certain steps were- 
given up, proceedings would be taken against 
them, is bad because conditional, and because- 
it should have specified that the action would 
be commenced at the expiration of the number 
of days mentioned in the act. Morris v. Smith. 2: 

P. & D. 353 ; 10 A. & E. 188 ; 8 L. J., Q. B. 274. 

One person acted as clerk to two bodies of 

public officers. A notice of action was given 
him addressed to him as clerk to the one body, , 
the cause of action arising under the authority of 
the other body : — Held, insufficient. Eider v. 
Darrell, 1 Taunt. 383. 

A notice signed by “ A. E. P., solicitor, acting 
on the behalf and as the procheiu amy of the 
plaintiff,” who was an infant : — Held, sufficient, 
where notice was required to be given “bv.the 
attorney or agent.” De Condemn v. Lewis , 2 
P. & D.‘283 ; 10 A. & $. 117 ; 9 L. J.. Q. B. 148 ; 

3 Jur. 1168. 

A notice of a tion to c bailiff of a county 
court is not bad because it I escribes him as 
having acted under a siatute which loss not 
relate at all to county courts, or to the matter 

bwu . ^ Vwj v 2 ; | 
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n notice of the action sent to the plaintiff a paper writing reciting 
is sufficient, and such the notice that had been served on him, and 
tute may be rejected, tendering amends m respect ot the matter con- 
B Car & K. 8 tained in such notice, proof of such notice was 

l- notice of action for still required Martin* *, 1 *!• 

many in carrying his 555 ; 2 (x. &_D. tlb ; 3 Q. b. 662 , 11 L. J., Q. B. 
y with a demand of 291 ; 6 Jur. 582. # , 

V c 42 s 28 • Held, In an action against a justice of the peace for 

a submission of all acts done in the execution of his office, the proof 
it award the plaintiff of notice of action is a necessary part of the 
the notice of action plaintiff’s case, and must be gtren by him, 
yt interest. Edwards though the want of it is not relied upon m 
; 91 jj j c. p. 72. pleading by the defendant. • . Lawreimm y. MiM, 
i a plaint in a county 10 Ir. C. L. E. 49S. 

ully entering picmises PLEAr)I ^ Want of Notice. 

colour of a distress , x 

.ling three other cattle Necessity of.] — Where an act provided that 
not having the cattle a plaintiff should not recover in any action for 
selling them ; and, anything done in pursuance of the act unless 
>n the premises and twenty-one days’ notice of action should be 
tie after an abandon- given. -Held, that the defendant must plead 
otice of action given the want of such notice, or he could not avail 
s, 19 (Tithe Commu- himself of it. Dairy v. Warne, 14 M. & W, 199; 
; plaintiff would bring 15 L. J., Ex. 253. S. P., Law v. Dodd , 1 Ex. 845 ; 
endant for having on 17 L. J., M. C. 65. 

eel his premises and Under the County Courts Act, 1846, to take 
and for having con- advantage of want of notice of action, it must 
and also for that the be specially pleaded. Smith v. Pritchard , 2 
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nership, and by them indorsed to A., B. and C. 
Plea, that C., one of the plaintiffs, was liable as 
an indorser together with D. : — Held, good. 
Mainwarimj v. Newman , 2 Bos. & P. 120 ; 5 R. B. 
554. 


it parties to actions xiND pro- 

' ’ CEE DINGS BY AND AGAINST PAR- 
TICULAR PARTIES. 

a. Who are Necessary Parties — See the carious 
Titles throughout the Work, 
h. Joinder of Parties, 37. 

c. Unauthorised Proceedings , 49. 

d. Adding Parties. 

1. Plaintiffs, 50. 

2. Defendants, 57. 

e. Pep resent at ion of Parties . 63. 

f. Absent Parties , 69. 
q, Change of Parties. 

1. On. Death. 

a. When Cause of Action survives, 73. 

b. Practice, 78. 

2. On Bankruptcy, 88. 

3. In Case of Infants. 

a. On Birth pending Suit, 92. 

b. On attaining Twenty-one, 94. 

4. On Lunacy, 96. 

5. On Marriage, 97. 

6. On Assignment and Transmission of 

Interest, 98. 

7. In Other Cases, 102. 

h. Persons suing in Forma Pauperis, 

1. In what Cases, 103. 

2. Practice, 107. 

3. Dispaupering, 117. 

i. Third Parties, 118. 

j. Persons having Conduct of Proceedings, 118. 
*h. Other Points, 120. 

1. Particular Cases . 

1. Married Women— See Husband and 

Wife. 

2. Companies — See Company. 

3. Executors and Administrators — See Exe- 

cutor and Administrator. 

4. Infants — See INFANT. 

5. Lunatics — See Lunatic. 

6. Partners — See Partnership. 


Interest — What Requisite.] — A testator 

bequeathed certain leaseholds to A. for life, with 
remainder to his children, and directed that A., 
whom he made his executor, should from time to 
time, and at the proper periods, renew the leases. 
He also gave an annuity to B., which he charged 
on the residue of his personal estate. Some years 
after the testator’s death B. filed a bill against 
A. to enforce payment of the annuity, and also 
as next friend of the infant children of A., pray- 
ing that the leases might be renewed for their 
benefit : — Held, that B. and the infants were 
improperly joined as plaintiffs, their respective 
interests being wholly unconnected wi th each 
other, and the bill was on this account dismissed 
at the hearing. Anderson v. Wallis, 4 Y. A Coll. 
336. Affirmed, 1 Ph. 202. 

Several persons having distinct demands, and 
not being able to sue on behalf of themselves 
and others, cannot be co-plaintiffs. Jones v. 
Garcia Bel Rio , Turn, k B. 297 : 24 B. R. 64. 

A single copyholder is not relieved in equity 
for an excessive fine, because this is determinable 
at law ; but, to avoid multiplicity of suits, several 
copyholders may join to be relieved against a 
general fine which is excessive. Cowper v. Clerk, 

3 P. W. 155. 

Bid by one tenant of the manor of A. suggest- 
ing a custom for the tenants of that manor to 
cut turf in the manor of B. Where several 
persons have the same right and are disturbed, 
such bills are entertained to avoid a multiplicity 
of suits, since one or two determinations will 
establish the rights of all parties, on the footing 
of one common interest ; but in all such bills all 
parties, or a determinate number, join in the 
name of the rest. Here only one brings a bill 
in the general right, and not in a distinct right. 
a. Who are Necessary Parties. Bill dismissed. Baiter v. Rogers , 8el. Oh. Ca. 

See the various titles throughout the work, Certain consignments of oil were made from 

Colombo to certain persons resident in England. 
I. Joinder of Parties. During the voyage several of the casks in which 

the oil was contained leaked. Some part of the 
oil which so escaped was wholly lost, but the 
greater part was collected together and sold in 
one mass by the captain in the course of tlie 
voyage for 750L The consignees then agreed 
to share the proceeds in proportion to their 
respective losses : — Held, that, several actions 
having been brought by the ship holder against 
the consignees to recover freight and average, 
they might all join in one bill against him for ail 
.345 ; 6 L. J. (O.S.) K. B. 326. And see Lloyd v. account and equitable set-off. Jones v. Moore, 
Williams, 2 M. & S. 484. 1 Y- & Coll. 351. 

Action by A. and two others on a contract, on A person, though uniting m himselr several 
the deposit of goods by the three with the defeii- characters, ■ having distinct conflicting ngh - s » 
Rant, not to give them up without the joint may maintain a suit as sole plaintiff, but the 
■order of the three. Breach, that they were given court will not,- in a suit so constituted, decide 
up without such joint order. Plea, that they upon the conflicting interests which his i claim 
were given up to A. at his request Held, a embraces, and will decree according to the sup- 
eood pi on Rhein 11 hied suing for podi i.,u mor 1 WMurabbl o mo dercmm.ia. me 
what he himself procured to be done, could not v, Burgh, 2 Beav. 221 ; 9 L. J., th. 22b, 

.sue. though joining the others with him. Bran* Semble, where a party is made a co-piainn 
don v. Scott, 7 EL & Bl, 234 ; 26 L. J. } Q. B. 163 ; having no interest in one of the objects sought by 
3 Jar. (n.s.) 362 ; 5 IV B. 235. his co-plaintiff and the bill - sustaiiiam ^uiy 

lotion by A 1 mi C..a ainst D as one of the u respi t of tha object, it rausj oe dismissed 
indorse - of a promissory note drawn by E, in Denton v. Davy, 1 Moore, K u. id 
favour of C.. 1). aad (himself) if. then in part If, several co-plaintifls, some nave an luieresi 

2 — 2 


;witv 

rwais 

jury. 


See R. S. C., 1883, Ord. XVI. 

Plaintiffs— Same Person also Defendant.]— A 

party cannot lie both plaintiff and defendant in 
an action at law ; and therefore, where a plaintiff 
.sued as executor, and the defendant pleaded that 
the promises were made jointly with the plaintiff, 
the court held, it a, good plea in bar. Moffatt v. 
Van Mulling m . , 2 Chit. 539 ; 2 Bos. k P. 124, n. ; 
15 H. R. 506 ; S. P., Teague v. JIuhhard, 8 B. k 0. 
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Parties supposed to be legally entitled, 


— Sect. 19 of the Common Law Procedure Act, 
1860, does not apply where it is clear on the face 


of the record that it is impossible both plaintiffs, 
should be entitled to recover. Bellingham v. 
Clark 1 B. & S. 332 ; 4 L. T. 405 ; 9 W. it. 667. 

A. obtained from the Heralds’ College a grant 
of arms, to be borne by him and his descendants 
and the descendants of his brother; he died 
without issue, leaving two nephews, the sons of 
his brother; One of the nephews and another 
person were appointed executors, of his will 
Held, that, even assuming the executors could 
claim the document by action, the provisions of 
the above statute did not apply where the two 
nephews were the plaintiffs so as to enable the 
nephew executor to recover. Stubs v. Stubs, 

1 H. & C. 257 ; 31 L. J., Ex. 510. 

Joinder in What Cases.]— Under Orel. 

XVI. r. 1, an action of libel may be brought by 
two or more persons jointly, alt <mgh they are 
not in partnership or ot lit rv isejou t y merest ed ; 
and in such a j >int action a single verdict of m 
having been returned for the plaintiffs, the Court 
of Appeal refusal, on die motion of the defen- 
dant to disturb i he verdict Booth v. Briscoe, 

2 Q. B. IX 196 ; 25 W. X 838— 0. A. 


bringing two actions instead ot one. Me cm os v. 
Newcastle Co-opera ti re Society. 7b L. I. 199. 

Effect of Hon- joinder,]— If one of two part 
owners of a chattel site- done for a tort, and tin 
defendant does not plead inab*. (mm nr. lm ode r 
}ko\ owner ma v af errands su alone and the 
d. fondant cannot plead in abatement to such 
action. Sedg worth v. Over end, 7 Term Hep. 279. 

A defendant pleaded in abatement that the- 


"Where two owners of distinci properties joined 
as plaintiffs in a suit to restrain a nuisance, it 


in the matter of the suit, and others have no 
interest, a general demurrer will hold to the 
whole bill. Musgrave v. Vicli, 5 L. J. (o.S.) Ch. 
150. 

Bill dismissed for misjoinder, and because, 
though one plaintiff had an interest to maintain 
the suit, the other had not, and the interest of 
the former was not that claimed by the bill. 
Barton v. Barton , 3 K. & J. 512. 

Persons not having a common interest in the 
subject of the suit cannot be joined as co- 
plaintiffs. Page v. Townsend, 5 Sim. 395. 

Parties having adverse or inconsistent rights 
in the subject matter of a suit cannot be joined 
as co-plaintiffs. Fulham v. McCarthy, 1 H. L. 
Gas. 703 ; 12 Jur. 757. 

Nor can a party who has no interest be joined 
as a plaintiff with one who has. Ib. 

Ord. XVI. r. 1.]— Ord. XVI. r. 1, of the 

Buies of the Supreme Court of Judicature only 
applies to cases where it is doubtful in which 
a number of plaintiffs, or in what number of 
plaintiffs, and whether jointly or severally, the 
legal right to relief exists, and also cases in which 
several plaintiffs having separate rights claim the 
same relief. Smurthwaite v. Manna y , 63 L. J., 
Q. B. 737 ; [1894] A. G. 494 ; 6 R. 299 ; 71 L. T. 
157 ; 43 W.B. 113 ; 7 Asp. M.C.485— H. L. (E.) 
S. P., Peninsular and Oriental Steam Navigation 
Co. v. Tsune Aijirna, 64 L. J., P. 0. 146 ; [1895] 
A. C. 661; 11 B. 508 ; 73 L. T. 37 ; 8 Asp. M. 0. 
23 — PC. 

Ord. III. r. 1, of the County Court Buies, 
1889 (similar to R./S. C., Ord. XVI. r. 1), does 
not authorise the joinder of the legal personal 
representatives of persons, whose deaths are 
alleged to have resulted from the same act of 
negligence, as plaintiffs in an action to recover 
compensation, the cause of action in respect of 
the death of each person being separate. Carter 
v. Biqby, 65 L. J., Q. B. 537 ; [1896] 2 Q. B 
113 ; 74 L. T. 744 ; 44 W. B. 566 ; 60 J. P. 581 
C. A. 


was held a misjoinder ; but by consent the court 
heard the case as if distinct bills had been filed. 
■Appleton v. Chapel Town Paper Co., 45 L. J., 
Ch. 276. 

The plaintiff brought an action for an account 
of royalties to which he was entitled for user by 
the defendant company of his patent. The patent 
was dated in 1873, and the user was alleged to 
have begun in that year. The statement of claim 
showed that in the years 1875 and 1876 the 
plaintiff had assigned shares in his patent to 
several other persons, retaining himself only one- 
sixth. The company at the hearing took the 
objection that the other persons interested in the 
patent should have been made parties -Held, 
that one of several joint owners of a patent can 
sue for an injunction, and even for an account, 
without joining the other owners. Sheehan v. 
G. E. By., 50 L. J., Ch. 68 ; 16 Ch. D. 59 ; 43 L. T. 
432 ; 29 W. B. 69. 

In Respect of Wrongs.] — Different plain- 
tiffs who have different rights may each sue the 
same defendant in respect of separate injuries, 
though arising out of one transaction. Anight v. 
Leqh, 4 Bing. 589 ; 1 M. &,P. 528 ; 6 L. J. (O.S.) 
C.P. 128 ; 29 B. B. 645. 

An action cannot be maintained jointly by 
two where the wrong done to one is no wrong 
done to the other. Barratt v. Collins, 10 Moore, 
446. 

A declaration that an action of trespass was 
depending wherein A. was plaintiff, and the now 
plaintiffs were defendants, in. which action ■ the 
plaintiffs appeared by D., their attorney, and 
the action was defended by him as such attorney ; 
and that the defendants wrongfully, maliciously, 
and unlawfully upheld and maintained the action 
on the part of A. against the plaintiffs, by reason 
whereof they have been injured, prejudiced, and 
aggrieved in and about their defence in the 
action, and incurred and been obliged to pay 
sums of money in and about their defence. At 
the trial the jury found a verdict for the plaintiffs 
for the amount only of the bill of costs paid by 
them to D. as their attorney: — Held, that the 
action was maintainable jointly by the plaintiffs, 
the expenses of the defence in the former action, 
being a joint and not a several damage. Pechell 
v. Watson, 8 M. & W. 691 ; 11 L. J., Ex. 225. 

Where the defendants contemplated erecting 
premises which would if com pleted , it was alleged , 
interfere with the ancient lights of two mes- 
suages, one of which belonged to a husband and 
the other to his wife, separate actions were 
brought by husband and wife claiming (inter 
alia) an injunction and damages. The title of 
the wife did not appear. On a motion for an 
injunction, the defendants admitted, the right of 
the plaintiffs, and had previously offered to 
amend their plans accordingly. They objected, 
however, to paving two sets of costs -.—Held, that, 
if it should turn out that the wife was not 
entitled to her separate use, the taxing master 
should disallow any extra costs occasioned by 
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promises in the declaration alleged were made 
jointly by him with other persons. The plaintiff 
proved a separate debt due from the defendant, 
as well as a joint debt due from him and another : 

Held, that the plaintiff was entitled to recover 

the amount of both debts, and that the defendant 
inid.it have pleaded in abatement to part of the 
count, and in bar to the residue. Hill v. White. 

8 Scott, 249 : 6 Bing. (N.C.) 2G ; 8 D. P. 0. 13 ; 9 
L. J., 0. P. 5. 

A plaintiff declared against A., B. and 0. for 
35/. due in respect of work done for them. They 
pleaded that the work was done for them jointly 
with I). It appeared that one portion of the work 
was done for A. ; another portion, to the amount 
of 4/., for A., B., C. and D. ; a third for A., B. 
and 13. ; and a fourth for A. and B. : — Held, that 
the plea was an answer to the’ action. Hill v. 
Williams, 6 Bing. (N.C.) 23 ; 8 Scott, 245 ; 8 
13. P. C. 83 : 9 L. J., C. P. 3 ; 3 Jur. 1077. 

A plea in abatement of the non- joinder of co- 
contractors resident within the jurisdiction, 
alleging that the contract was made with the 
defendant and such resident co-contractors, and 
also with other co-contractors resident without 
the jurisdiction, is bad ; the 3 & 4 ‘Will. 4, c. 42, 
s. 8," requiring the defendant to state in his plea 
that all are resident within the jurisdiction, and 
to verify the residence of all by affidavit. Ml 
or (Ml v. Curzon (Lord), 4 C. B. 249 ; 4 B. & L. 
810 ; 10 C. P. 172 ; 11 Jur. 737. 

A plea in abatement to an action ex contractu 
must, to be a good plea, set forth the names of all 
the parties with whom the defendant was a co- 
contractor. Crellhi v. Brook, 1 Car. & K. 571. 

In scire facias against A. and B. to repeal a 
patent granted to A. and B., A. cannot plead in 
abatement that B. assigned all his share and 
interest in the patent to A. before the writ was 
sued out, and has not since had any interest 
therein. Reg. v. Betts „ 15, Q. B. 540 ; 19 L. J., 
Q. B. 531 ; 14 Jur. 912. 

If in fact the party having no interest was 
joined in order that he might collusively prejudice 
the other defendant, application should be made 
to the court for remedy, as against an abuse of 
process. 1 h. 

A plaintiff obtained a judgment in an action 
against a public officer under 7 Geo. 4, c. 40, and 
subsequently sued out a scire facias against fifteen 
persons, whom he charged as members of the 
company, of which the defendant was the public 
officer ; the sheriff returned as to all the defen- 
dants that they had nothing, and were not to be 
found in his bailiwick ; twelve of the defendants 
voluntarily appeared, and the plaintiff declared 
against them. Upon demurrer assigning for 
cause that it did not appear that the then defen- 
dants who had not come forward were included 
in the proceedings : — Held, that such an objec- 
tion could only be an irregularity, and to be 
taken advantage of on motion under 4 & 5 Anne, 
c. 16. and not upon demurrer ; that the objection 
of non-joinder could not be raised upon demurrer, 
because there was nothing on the face of the 
record to shew that the defenda ds in question 
were alive : and that the writ could not. there- 
fore, be abated on the ground of lion-joinder. 
Bowler v, Mhdierby, 9 13. P. C. 682 ; 2 Man, ri G, 
760 ; H Heott (N.K.) 138 : 10 L. J.. O. P. 149. 

Defendants — 17 o Belief claimed, j — It is a 

general rule that no one need be made a party 

S ainst whom, if brought to a hearing, the 
untiff can have no decree; thus a residuary 
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legatee need not be made a party ; and for the 
same reason, in a bill brought by the creditors of 
a bankrupt against the assignees under the com- 
mission, the bankrupt himself need not be made 
a party. Be Golls v. - Ward, cited 3 P. W. 311. 

It is not right in any case to make a man a 
party to a suit unless you can obtain a decree 
against him. Petek v. Dalton, 8 Price, 12. S.P., 
Loathes v. Xemitt, lb., 562. 

Bill for relief against an award made by some 
members .of' the East India Company. The arbi- 
trators and some • of the members were made 
defendants ; demurrer to the whole bill allowed, 
for plaintiff can have no decree against them ; 
they ought to be examined as witnesses. Steward 
v. East India Co., 2 V era. 380. 

A plaintiff cannot make defendant a corpora- 
tion in whom he shews no liability, and against 
whom he prays no relief, merely for the purpose 
of discovery, and a corporation so made a party 
may demur. Sounders v. Saunders, 3 Drew. 
387; 25 L. J., Ch. 26; 1 Jur. (N.s.) 1008 ; 4 
W. B. 27. 

The only case in which a person, against whom 
no relief is prayed, is allowed to be made a party, 
is that of the agent of a corporation. Le Texier 
v. Ansnach (Marqracine), 15 Yes. 164. But see 
2 Ves. 284. 

Assignment not discovered.]-— A party having 
ail interest in the subject-matter of a suit by 
virtue of a partnership had parted with his 
interest prior to the date of tiling the bill. The 
plaintiff, nevertheless, made him a defendant, and 
he by his answer disclaimed. The plaintiff was 
ordered to pay such defendant’s costs without 
being entitled to them over, the court being of 
opinion that, the plaintiff might have easily 
ascertained tne fact of the assignment, and it not 
appearing that he had attempted to do so. Teed 
v. Car rut hers, 2 Y, & Coll. C. C. 31 ; 6 Jur, 987. 

Joinder when allowed.] — The proprietor 

of a copyright must tile separate bills against 
each bookseller taking copies or a spurious 
edition for sale. Billy v. Doig, 2 Ves. J. 486. 

There must be separate bills upon distinct 
invasions of a patent, otherwise a right of 
fishery, or the custom of a mill. Ib., 4-87. 

The plaintiff was tenant to the father of the 
defendants of a colliery, under a lease and subse- 
quent agreements. C.)n the father’s death, he 
continued to hold under the defendant, the heir, 
on the same terms ; he filed this bill against the 
two defendants, as executors of their father, and 
against the one as heir, for an account under the 
agreement both in the lifetime of the father and 
since his death ; the defendants demurred sepa- 
rately, as being improperly joined in the suit, and 
the demurrers were allowed. Ward v. Northcm- 
be rla ad: (Duke),. 2 Anstr. 469. 

When an executor has committed a breach of 
trust by selling the trust property to a purchaser 
with notice at an undervalue, a bill against the 
executor and purchaser for administration of the 
trust and restoration of the property sold is not 
multifarious. Pi/.rak v. Wood cork, 24 L. T. 407 : 
Hi W. Ik 403. 

A. and B., who were employed by a company,, 
concealed the true state of the company, and, 
thereby were enabled to buy shares in the com- 
pany at an undervalue He’ 1, that B. ligl t he 
iiablc for damages to persons who had sold shares 
to A., though I 'had derived, no advantage there- 
Horn, and that therefore a bill to impeach a sale 
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to B. and a sale to A. was not multifarious, the alternative. Child v. Stemvhuj, 4-6 L. J., Ch. 
'Waltham v. Stm/don,! De Gv J. St S. 678 ; 3 N.lt. 523 ; 5 Ch. D. 695 ; 36 L. T. 426 : 25 W. It. 519 
56 ; 33 L. J., Ch. 68 ; 9 Jur. (N.S.) 1261 ; 9 L. T. — C. A. 

357: 12 W. R. 63. A plaintiff sued 8. in respect of an alleged 

Where the ease against one defendant is so trespass upon land which had been demised to 
entire as to he incapable of being prosecuted in the -plaintiff by W., who had covenanted for 
several suits, but yet another defendant is a quiet enjoyment. By his statement of defence, 
necessary party in respect of a portion only of 8. alleged that he had, before the demise to the 
that case, such other defendant cannot object plaintiff, acquired from W. a right of way over 
to the suit on the ground of multifariousness, the land demised. The plaintiff then amended 
Att.-Gen. v. Poole Corporation , 4 Myl. & C. 17 ; his statement of claim, making W. also a defen- 
8 L. J., Ch. 27 ; 2 Jur. 934, 1080. Affirmed sub dant, and claiming in the alternative, if the 
nom. Parr v. Att.-Gen ., 8 Cl. <fc F. 409; 6 Jur. court should be of opinion that 8. was entitled 
245. to a right of way as against W. and persons 

It is difficult to lay down a rule as to multi- claiming through him, damages against W. for 
fariousness applicable to all cases, but if a case breach of his covenant for quiet enjoyment. W. 
is an entire case as against one defendant an demurred : — Held, that Orel. XVI. r. 3, authorised 
objection for multifariousness cannot be made the plaintiff to make 8. and W. defendants to 
by another defendant who is connected only the same action. II). 

with some portion of the whole case. Ib. Relief in the alternative cannot be given upon 

inconsistent allegations in the same pleadings. 

Alternative Relief claimed.] — In an Beans v. Buck, 46 L. J., Ch. 157. 

action by a company against L. and T., the claim Where an action was brought by trustees of: 
stated that L., through T., who professed to be, a settlement to enforce payment of a sum of 
and in fact was, the agent of L., contracted to money against the representative of a covenant- 
take a certain number of debentures in the com- ing party, and the representative, by her defence 
pan-y, which contract L. had failed to perform ; and counter-claim, averred that, according to the 
and" that L. denied that T. was authorised by true construction of the settlement, the sum was 
him to make the contract. The company prayed not payable, and claimed that if the sum was 
for specific performance of the contract or for payable according to the true construction, the 
damages against L., or in the alternative, if it settlement might be rectified, making the sur- 
should appear that T. had no authority to act viving tenant for life ' under the settlement a 
as L.’s agent, then for specific performance and defendant to the counter-claim for that purpose 
damages against T. T. having applied to have only : — Held, on demurrer by the tenant for 
judgment entered up in his favour, or to have life, that she was improperly made a party. Ib. 
his name struck out as a defendant Held, that, When alternatively to the principal relief a 
under the circumstances stated in the claim, bill prays relief for which some of the parties are 
the company , was entitled to join L. and T. as not necessary, it is not multifarious. Wilmi v. 
defendants, and to claim alternative relief against Lloyd, 42 L. J., Ch. 559 ; L. R. 16 Eq. 60 ; 28 
them. Honduras P,y. v. Le Ferre, 46 L. J., Ex. L. T. 321. 

391 ; 2 Ex. I>. 301 ; 36 L. T, 46 ; 25 W. R. 310— 

C. A. Actions of Tort.] — In actions on contracts, 

When a plaintiff claims relief as against each the plaintiff is obliged to sue all the contracting 
of two defendants in the event of his failing to parties ; but in actions for torts he may sue all 
get relief against the other, he is not bound at the parties implicated, or any one of them, 
the hearing to declare against which of the two Scott v. Godwin, 1 Bos. & P. 67. 8. Sutton v. 
he intends to proceed. Child v. Stenning , 47 Clarke , 6 Taunt. 29; 1 Marsh. 429 ; 16 B. R. 
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' solicitors y or .others : as • defendants, against whom 

■mol * ' \ ' " , ’ . ’ . ' v 

'payment, of costs. •. Burst all v*. Beyfui s, .53. L. J. 
Oh. 505 ; 26 Ch. D. 35 : 50 L. T. 542 " 

4 IS — 0. A. S. P., Barnes v. Add y, 43 L. J., Ch. 
513 ; L. R. 9 Ch. 244; 30 L. T. 4; 22 W. 11. 
505 ; and Hutchins v. Hutchins, 'Ir. E. 10 Eq. 

' 453. 5: 

The practice of making the agents of a party 
defendants when nothing hut costs is prayed 
against them, as it deprives him of their evidence, 
is improper, and should he met by directing an 
.■/issue,.- Atwood v. Small, 6 Cl. & F. 232. 

In an action against a corporation, where an 
officer of the corporation against whom no relief 
was ;; claimed - was made a defendant for the pur- 
pose of discovery : — Held, that, inasmuch as, 
under Ord. XXXI. r. 4, such discovery could be 
obtained by an order to deli ver to him interroga- 
tories, he was improperly joined as defendant, 
and that his name should be struck out. Wilson 
v. Church , 9 Ch. D. 552 ; 39 L. T. 413 ; 26 W. B. 
735. 

A vestry, incorporated under the Metropolis 
Management Act, 1855, having resolved to in- 
cur certain unauthorised expenditure, an action 
for an injunction was commenced by the Attor- 
ney-General, at the relation of a ratepayer, 
against the vestry and the movers and seconders 
of the resolution, passed by the vestry and some 
of their supporters. On motion on which the 
individual defendants were unrepresented, the 
vestry consented to a perpetual injunction with- 
out costs, and the plaintiffs then moved for 
judgment against the individual defendants in 
default of pleadings, and asked that they might 
be ordered to pay the costs of the action. The 
statement, of claim did not ask for costs against 
the vestry: — Held, that it was irregular to 
make the "individual members of the vestry de- 
fendants for the sole purpose of making them 
pay costs, and that, as no costs were asked against 
the vestry, there was no necessity for an in- 
demnity to the vestry, from costs occasioned to 
it by the individual defendants having led the 
vestry astray, and that the action, therefore, 
must be dismissed as against the individual de- 
fendants, but without costs on either side. Att- 
ire n, v. Bermondsey Vestry , 51 L. J., Ch. 848 ; 
46 L. T. 852 ; 30 W. E. 872. Affirmed, 52 L. J., 
Ch. 567 : 23 Ch. D. 60 ; 48 L. T. 445 ; 31 W. R. 
463 ; 47 J. P. 453— 0. A. 

The rule, that officers of a corporation may be 
made co-defendants to a bill against the corpo- j 
ration, applies to a bill of discovery, as well as to 
a bill for relief, and members of the corporation 
may be joined with the officers. Glasmtt v. ; 
Copper Mi tiers of England , 11 Sim. 305 : 10 j 
L. J., Ch. 30 ; 5 Jut. 264. 

A nominal defendant (clerk to a board of ] 
health; must answer the plaintiff’s bill in his I 
official capacity. Decks v. Bailey, 21 L. T. 581, j 

An application to remove his name from the ' 
record on the ground of want of interest refused. 


To make solicitors or others parties to an action 
further relief is sought beyond discovery or | without seeking any relief against them, except 
" ’ payment of costs or discovery, is vexatious. Ih . 

32, W. R. J An agreement- had been come to between A. 

and B. The agreement was broken by II. and, 
as the claim alleged, the breach was accompanied 
by faEe instructions to counsel gi ven by solid tor, 
and by the solicitor’s .false / stjatem enfcs upon 
oath : — -Held, on an action for injunction conse- 
quent upon the breach by B., that on the claim 
as alleged there was no right of action against 
” for costs. Blackburn Union v. 


the solicitor 
Brooks, 26 W. E. 57. 

J., of K., caused a sum in 8. S. stock, belong- 
ing to another person of the same name, to be 
transferred into his own name, and then into the 
name of a- broker for sale, and who accordingly; 
sold it for him ; in a bill against the representa- 
tive of J., of K., and the S. IS. company, the 
solicitor for the broker is not a necessary party. 
Harrison v. Pry so, Barnard, 324. 

Generally it is not necessary to make an 
attorney a party because he has title-deeds in 
his possession, although it may become so under 
particular circumstances. Fenwick v. Heed, 1 
Mer. 114. 

If a motion is intended to lay the foundation 
fora subsequent application against the solicitor 
of some of the parties, the solicitor in his personal 
capacity ought to be made a party to that motion. 
Van Sandau v. Moore , 1 Russ. 441 ; 4 L. J. (O.S.) 
Ch. 177. 

One of two solicitors, in partnership, obtains 
an order in the name of a client ; the partnership 
is dissolved, and the client and the other partner 
come as co-petitioners to discharge the order, and 
for other relief : — Held, that it was a misjoinder 
for such other partner to unite in it. Sangar v, 
Gardiner, C. P. Coop. 119. 

— Architect — Xo Cause of Action shown,] 
—The architect of the defendant company was 
made a party to the action, but the statement of 
claim showed no cause of action as against him : 
— Held, that his name must be struck out of the 
proceedings, and the costs paid by the plaintiffs, 
including the costs of an affidavit made by 
the architect upon the application for such an 
order. Amos v. Herne Bay Pavilion Co 54 
L. T. 264, 


— — Contractor.] — Contractors should not 
usually be joined as defendants in an action 
against their employers for damages done in 
carrying out their contract. Serjfw Acton Local 
Board , 55 L. J., Ch. 569 ; 54 L. T. 379. 

— — Witnesses.] — A mere witness cannot be. 
made a defendant for discovery of what he is 
examinable to, unless he is interested. Plummer 
v. May, 1 Yes. 426. 

General rule that a mere witness is not to 
be made a party ; exceptions in the cases of 
arbitrators, and attorneys, and corporations, 
whose officers and servants are made parties. 
Du nuner v. Chippenham Corporation , 14 Yes. 
252. 

A mere witness cannot be r a lo a <1 jfendant 
to a bill for discovery. Portugal (Queen) v. 
Ghjn, 7 Cl. A b\ 46G : West, 258. 

Where witness' is made party merely for pur- 
pose of discovery, it is demurrable. How v. Best, 
5 Madd. 19. 

Rule that mere witness, having no interest, 
ought not to be made party, is not without 


— — Solicitor,]— Solicitors who were made 
parties with other defendants to an action, the 
statement of claim in which showed no reason- 
able cause of action as against them : — Held, 
entitled under Ord.XXY. r. 4, to an order dis- 
missing the notion as against them with costs, 
and striking their names out of the proceedings. 
Burst-all v, Beyfus, 53 L. J.. Ch. 565 ; 26 Ch. I). 
35 : 50 L. T. 542 : 32 W. R. 418— C. A, 
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dismissed, the plaintiff was ordered to pay the 
costs. \ViiU,t ms y. Pnge. 24 Bear. <>E4 ; 4 Jur. 
(-S'.S.) 102 ; fi W. It. 235. 
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It is a principle in equity that a witness, as 
such, shall not be made a party. Mu lock v. 
Malom, Wall Lyn. 5, 

It is improper to join as defendants in a bill 
of discovery parties who may be examined as 
witnesses at law, the only exception to the rule 
being that of a bill against the devisee and wit- 
nesses of a bill. Jones v. Man ml, 3 Y. & Coll. 317. 

Bill for discovery in aid of an action ; demurrer 
by mere witness allowed, though discovery would 
be more beneficial than an examination at law, 
and notwithstanding a charge of interest in 
defendant as to which he may be called by plain- 
tiff, waiving the objection, and if called against 
him, may be examined on the voir dire. Fenton 
v. Hughes, 7 Ves. 287. 

Want of Farties.j—Since the Judicature Acts 
there is no such thing as a demurrer for want of 
parties. The proper course is to take out a sum- 
mons under .Orel. XV I. r. 13, to have the necessary 
party or parties added. Warder m aim v. Soeiete 
Generale d'FJlectricite. 45 L. T. 514 ; BOW. B. 
33 — c. A. S. B., Aboulojf v. Oppenheimer, 30 
W. R. 429. See also Sheehan v. G. E. Ry,, 50 
Jj. J., Ch. 68 : 16 Ch. D. 59 ; 43 L. T. 432 ; 29 
W. R. 69. 

Order staying Proceedings.] — Pleas in abate- 
ment being abolished, an order staying proceed- 
ings in an action until ; others are joined as 
co-plaintiffs is purely a matter of discretion. 
Huberts v. Holland, 62 L. J., Q. B. 621 ; [1893] 

I Q. B. 665 ; 5 R. 370 ; 41 W. R. 494. 

Duty to point out Parties required.] — Case 
of joint liabilities, in which it is incumbent on 
the defendant, who objects that other persons 
are necessary, parties, to point out who are the 
persons he requires to be brought before the 
court. Wilson v. Goodman, 4 Hare, 63. 

Upon an objection for want of . parties, not 
necessary to point them out by name, if described 
so as to enable the plaintiff to make them parties. 
Att.~ Gen, v. Jackson, 1 1 Yes. 369. 

No general rule whether demurrer for want of 
parties should state the parties. Pyle v. Price, 
6 Ves. 781. 

A demurrer for want of parties must either 
name or else sufficiently describe the proper 
parties, for the purpose of enabling the plaintiff 
to amend his bill by adding them. A demurrer 
ore terms for want of a particular party is good, 
notwithstanding that a demurrer generally for 
want of parties has previously been overruled. 
Observations upon Pyle v. Price (6 Ves. 779) 
imsi Att- Gen. v. Poole Corporation (4 Myl. & C. 
17). Pratt v. Keith, 3 N. R. 406 ; 33 L. J., Ch. 
528 ; 10 Jur. (N.S.) 305; 10 L. T. 15 ; 12 W. R. 
394. 

If a plea for want of parties points out the 
class of persons who ought to be made parties, 
it is not necessary to aver that they are living. 

: Harlow v. Sewell, 7 L. J., Ch. 126 ; 2 Jur. 151. 

— Liability of Plaintiff for Costs.]-— A 

plaintiff is not justified in adding persons as de- 
fendants to a sui t merely because the original 
defendant insists, by his answer, that they are 

e/v,j5iac!n y'tt * iviwjrtne cr, Tio’irtw n* 


Defect of Parties may be cured or waived.] — 
If person named defendant, but who has never 
been served with subpoena or appeared to bill, 
appears by counsel, and consents to be bound by 
decree, the defect is cured. Cupel v. Butler, 2 
Sim. & 8.457 ; 4 L. J. (o.s.) Ch. 69.' See also White 
v. Hall, 1 Russ. & M. 332 ; Pitt v. Brewster, 
Hick., 37 .; Banister v. Way, Dick. <>86 ; and 
dicta of Lord Thurlow in Harford v. Browning , 

1 Cox, 307. 

A defect of parties may be cured at the hear- 
ing bv the undertaking of the plaintiff to give 
full effect to the utmost rights which the absent 
party could have claimed ; those rights being 
such as do not affect the rights of defendants. 
Harvey v. Cooke, 4 Russ. 34 ; 6 L. J. (O.S.) Ch. 
84. 

If at the hearing plaintiff waives the relief he 
prays against a particular person, the objection 
for want of his being a party will have no 
weight. Pawlet v. London ( Bishop ), 2 Atk. 
296. 

Striking out Defendant.] — When the court is 
of opinion that a defendant is an improper party 
to an action, it will order the name of such de- 
fendant to be struck out of the record before the 
hearing, notwithstanding he may have filed his 
defence. Valla nee v. Birmingha m, and Midla nd 
Land Corporation, 2 Ch. D. 369; 24 W. R. 
454. 

Under Creneral Liberty to amend.]— 

Under an order to strike out the name of one 
defendant and giving general liberty to amend, 
the plaintiff is not justified in striking out the 
name of another defendant. Wytner v. Dodds, 
48 L. J., Ch. 568 ; 11 Ch. D. 436 ; 40 L. T. 420 ; 
27 W. R. 675. 

When striking out Parties, or Discontinuance, 
is Proper Course. ] — See post , Discontinuance, 
cols. 221, 222. 

Application at Trial.] — The judge on a 
trial has power to strike out the name or names 
of one or more of several defendants, although 
such defendant or defendants may have let 
judgment go by default. Greaves v, Humfries 
or Humphreys, 4‘ El. & Bl. 851 ; 24 L. J., Q. B. 
190 ; 1 Jur. (N.S.) 473 ; 3 W. R. 371 : Johnson v. 
Goslett, 18 C. B. 728 ; 25 L. J., C. P. 274 ; 4 W. R. 
655. 

In case of a misjoinder of defendants in an 
action on contract, an amendment of striking 
out the name of the defendant or defendants 
misjoined, if made at all. must be made at the 
trial, and cannot be made afterwards. Robson 
v. Doyle, 3 El. & Bl. 396 ; 2 C. L. R. 671 ; 18 Jur. 
652. 

Misjoinder not by Mistake.]-— The 15 & 16 

Viet. c. 76, s. 37, which enables the court or 
judge, in the case of the misjoinder of a de- 
fendant in an action on contract, to amend such 
misjoinder as. a variance at the trial, does not 
apply where the party whose name is sought to 
be expunged has been joined, not by mistake or 
by inadvertence, but designedly for the_ purpose 
of Seeking to fix him with liability. Whitens v. 
Steel 2 C. B. (N.S.) 488 : 26 L. J., 0. P. 241 ; 3 
•lur. (N.S.) 671 ; 5 W. It. 610. 

Costs of Nonjoinder or Misjoinder.] — See 
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Staying Proceedings when unauthorised.] — . 
Unauthorised Proceedings, See Staying Proceedings, infra, col. 301. 

ity of Solicitor and Liability for Costs.] indemnity for Costs.]— -An action having been 
licitor. brought in the names of the executors of the 

w _x, Ani i a motion to take a surviving trustee under a deed of separation to 

f tl0 n A haviiu been instituted recover from the husband arrears of certain pay- 
f ments alleged to be due to the wife thereunder, 

h , ? l) l' f Wheeler v ’ Bulwer Hayes tiie executors obtained a judge’s order to stay the 
lefendant. Wlutel* v. Bulweo , Hayes, , proceedings on the ground that the action was 

brought, without their sanction ; the court directed 
1 Incapacity.]— A bill may be taken that the action might proceed upon an indehi- 
ile if tiled in the name of a plaintiff nitv against costs being given to the executors 
n n state of mental incapacity, semble. to the satisfaction of the master, it appearing 
w‘: v Wartna'by, Jac. 377. from the affidavit of the wife (unanswered) that 

S on& of several co-plaintiffs was of the testator, though he had not executed the deed, 
'understanding at the time of the filing, had consented to become a trustee, and had acted 
hill, and his name was used without in the trust. Orchard v. to ulsting, 6 bcott (N.R.) 
v. the court would not order the bill 843. _ ' . , . 

ken off the file. Aliter, if he were the And the master having fixed the indemnity at 
ntiff U 300/., the court refused to interfere. S. 6., 1 

Scott (N.B.) 414. 

» could the court under such circum- An official assignee of a bankrupt or an insol? 
order the imbecile plaintiff’s name to vent who has been made a plaintiff man action 

i. n1lt - the bill Ih without his authority is entitled to an indemnity 

■oiirt, upon the motion of a defendant, from costs. Laws v. Bolt, 16 M. & W. 800 ; 16 
id by affidavits, suggesting that the bill L. J., Ex. 279. 

n filed without -any ^authority _ from the Hotion t0 strike ont pi aint iff b Name— Dis- 

lamed as the p ain r , - P authority continuance.]— A company, named as a co-plain- 
nle as to be unable to gne . J ‘ tiff ja an action, served a notice of motion on the 

purpose, and that, the smtjvm, ^^ltuted who had issued the writ for an order 

cus piu-poscsm the name f e j a thg naiae of the oom p any might be struck 

mother defendant in the suit, reterrea it the writ anc i that the solicitors might be 

master to lnqinre whether any an U y Qrdered t0 ay the company’s costs, on the ground 
en by the plaintiff for the filing of the tl tthewr | t i' a <ibeeii issued without its authority, 
d whether the institution of the su t ^f) r f t ™otion could be heard the solicitor 

tcfamrianti . the court ordered l the ^ bill to AuMia y. Damson, 66 L, J, Oh. 1 47 ; 

a off the file, and the costs ot the otnei ^ . 7 T T 57 - . 45 w n 285. 

Lilts to be paid by the defendant who 1,1897 j 1 Ch - 1Lj » 75 L r> '° ’ ^ ^ 

tituted the suit. Blake v. Smith, Tounge, Execut i 011 f or Costs— Bepayment.]— Semble, 

where money has been recovered under an exe- 
n a person improperly made plaintiff 
of costs ordered to be paid by him 


Other Cases,]— Under peculiar circumstances ? mi< ^ 

41 bill filed in the name of a company without ^ ye. 
its sanction was allowed to remain on the file, 
in order that the shareholders might have an 10 
•opportunity of considering whether they would ' • p 
adopt the suit. The opinion of the shareholders vv • 
can only be obtained through a general meeting. 

East Bant JDu United Load Mining Co. v. Merry - 
weather, 4 K B. 541 ; 2 H. & M. 254 ; 10 Jur. 

<N.S.) 1231 ; 13 W. B. 216. bee 

A subordinate officer of a foreign government 
cannot, without its authority, file a bill in the 
name of his government against the superior Du 
officer in this" country. Liberia Ilejmblle v. the e< 
.Imperial Bank, 25 L. T. 866. the d 

A petition for the appointment of new trustees to ore 
and a vesting order was presented in the names . Geldt 
of several co-petitioners, and an order made. L. J., Ch. 08 3 
Upwards of a year afterwards an application W. B. 625— C 
was made to the court by persons who had been , 

joined as co-petitioners that the order might be SubstitnU 
rescinded on the ground that they had ^ only one pLuutiir^ j 
recently heard of the petition, which was in. no 1 p7o 9 util. A. 
wav authorised by them Held, that the order tffis consent, 
made could not be rescinded by the court, but commenced 1 
.should be amended by striking >ut the names ot proper case 
the applicants as co-petitioners, and treating give v nn urn 
them as not having been served with the petition. ( f ? u vAu’ 
Sore go, In re, 15 Ch. D. 557 j 29 W. B. 348. 344 ; 29 W, 1 
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Addition of— -Bona Fide Mistake.]— A plain- 
tiff can only be added under Ord. XVI. r. 2, 
where there has been a bona fide mistake. Clowes 
v. Hilliard* 16 L. J., Ch. 271 : 4 Ch. D. 414 ; 25 
W. B. 224. 

“Bona fide mistake” in Ord. XVI. r. 2, includes 
a mistake of law as well as of fact. Duckett v. 
Cover, 25 W. B. 455. 

An action to restrain the flooding of land had 
been brought in the names of A. X., a married 
lady, who was tenant for life, her husband, and 
the two trustees of her marriage settlement. The 
husband had no interest in the land under the 
settlement, and the trustees were merely releasees 
to uses. Before the hearing A. L. died, and the 
case was argued on behalf of the plaintiffs, on the 
basis that the legal estate was in the trustees. 
The defendant’s counsel at the hearing argued 
that there was no person to represent the land 
before the court, and the plaintiffs applied to 
join, as co-plaintiff, the only child of the mar- 
riage, a minor, who was entitled to remainder : 
— Held, that the minor was rightly joined as a 
plaintiff. Chippies v. Strahan. 29 L. B., Ir. 120 
■ — C. A. 

A plaintiff claimed an injunction or damages 
against the defendant for an alleged violation of 
a covenant restraining her from building in a 
particular manner. After the commencement of 
the action the plaintiff was advised that there 
was something in her title which might act as a 
personal bar to her obtaining relief ; and she 
accordingly applied for leave to amend by making 
the owner of a neighbouring house, who, she 
alleged, was entitled to the benefit of the same 
covenant, a co-plaintiff : — Held, that, as the real 
question was the effect of the covenant, the 
amendment ought to be allowed. Walcott v. 
Lyons (28 Gh. I). 584) distinguished. Ay scon gh 
v' Bullet r, 58 L. J.. Ch. 474 ; 41 Ch. D. 841 ; 60 
L. T. 471 : 37 W* B. 529— G. A. 

A shareholder brought an action on behalf of 
himself and the other shareholders against the 
company’s solicitors and vendor to set aside an 
alleged secret and fraudulent contract, and to 
recover a large sum of money for the company 
from their solicitors, the company being joined 
as defendants instead of plaintiffs. A demurrer 
to the statement of claim by the defendants, 
other than the company, on the ground that the 
action could only be maintained by the company, 
was allowed ; but the plaintiff obtained leave, 
under Ord. XVI. r. 2, to amend his writ and 
statement of claim by adding the company as 
plaintiffs, the production by him of any authority 
from the company to sue in their name being 
held to be unnecessary. Duckett v. Cover , 46 
L. J., Ch. 407 ; 6 Gh. I). 82 ; 25 W. B. 554. 

- — — Old Practice,] — A new plaintiff with a 
distinct title cannot be introduced into a suit by 
amendment. Peek v. Spencer , 39 L. J., Gh, 538 : 
L. B. 5 Gh. 548 ; 22 L. T. 459 ; 18 W. R. 558. 

When a cause, being brought to a hearing, is 
ordered to stand over to amend by adding parties, 
anew pla n tiff cannot be initial: caul if a new 
plaintiff be added improperly, and no other step 
taken, the court will permit the record to be re- 
amended by striking out the name of the newly- 
added pk ii ft and i iking him a defendant. 
Soper v. Dyers, 3 L. J, (o.s.) Ch. 

Under an order made at the bearing, that the 
cause should stand over, with liberty to the 
plaintiff to amend his bill by adding parties, as 
lie should be advised, or showing why he was 

v . e 


unable to bring all proper parties before the 
court, the plaintiff is not entitled to add parties 
as co-plaintiffs, and introduce new statements- 
and charges in the bill relating to such co-plain- 
tiffs. Milligan v. Mitchell , 1 Myl. & 0. 433 ; 
7 L. J., Ch. 37. And see S. C., 3 Myl. & C. 


Adding €o -plaintiff— Original Plaintiff having 

no Bight to Sue.] — The tenant for life of a trust 
fund brought an action against the trustees to 
make them liable for an improper investment. 
The trustees by their defence alleged that they 
had made the investment in question at the re- 
quest of the plaintiff. The plaintiff thereupon 
applied for leave to amend by adding as co-plain- 
tiff his son, who had a reversionary interest in 
the fund: — Held, that Ord. XVI. r. 11, does not 
authorise the allowing a plaintiff who has no- 
right to sue to amend by joining as co-plaintiff 
a person who has such a right. Walcott v. Lyons , 
54 L. J., Ch. 847 ; 29 Ch. i). 584 ; 52 L. T. 399— 
C. A. 

When a plaintiff company based its right of 
action upon a deed by which the effects of a com- 
pany that had been wound up had passed to the 
plaintiff company, leave to add as plaintiffs' the 
directors of the old company was not allowed on 
the court holding that the deed had not the effect 
contended for. Mew Westminster Brewery Co. v. 
Hannah, 24 W. B. 899. 

Action in Same of Dead Man.] — When an 
action is commenced by mistake in the name of 
a dead man, the court has no power to amend by 
striking out his name and substituting the names 
of his executors. Clay v. Oxford, 4 H. & G. 690 ; 
36 L. J., Ex. 15 ; L. B. 2 Ex. 54 ; 12 Jur. (N.S.) 
944 ; 15 L. T. 286 ; 15 W. B. 109. 

Incapacity of Plaintiff pending Action.] — 

The plaintiff, subsequently to the commencement 
of the action, became incapable from infirmity of 
transacting business. The plaintiff’s brother took 
out on behalf of the plaintiff a summons for leave 
to amend by adding himself as next ; friend : — 
Held, that, in the absence of evidence that the 
action was commenced without the plaintiff’s- 
sanction, the plaintiff’s summons must be allowed. 
Ca rdwell (Lortf) v. Tomlinson, 54 JL. J., Gh. 957 : 
52 L. T. 748 ; 33 W. B. 814. 

Covenant with Separate Covenantees.] — The 

plaintiff and two other persons conveyed to the 
defendants certain pieces of land, and by the deed 
of conveyance the defendants entered into a 
separate covenant with each of the vendors, his- 
heirs and assigns, to make a road over the pro- 
perty conveyed, and to allow the vendors, their 
respective heirs, tenants, and assigns, to use the 
road. In an action by the plaintiff alone for 
specific performance of the covenant : — Held, 
that the other two covenantees ought to be added 
as parties* Dix v. G. IF. 55 E. J.. Ch. 797 ; 
54 L. T. 830 : 34 W. it. 712/ 

Agreement not to Trade — Assignment of 
Goodwill.] — The plaintiffs in March, 1886, em- 
ployed the defendant as brewer’s traveller, under 
an agreement j-esi aining iij from bee ming 
employed in. the sale of beer, spirits, tobacco, or 
cigars wot bin a limited area for two years after 
leaving the } Hint ills service without the plain- 
tiffs’ write mi consent. The plaintiffs in March. 
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1887, assigned their business of brewers, with the 
goodwill, to a company, agreeing verbally with 
the company that they should employ the plain- 
tigs’ travellers. The defen dan t entered the com- 
pany’s service, and left them in September, 1887, 
and became employed in a similar business. The 
plaintiffs brought an action against the defen- 
dant for an injunction: — Held, that leave might 
be given to the plaintiffs at the trial to add the 
company as co-plaintiffs without putting the 
plaintiffs on terms as to costs. Shoioell v. 
Winkuj), 60 L. T, 889. 

Doubt as to Parties.] — Plaintiffs contracted 
with a vestry to pave a public road with asphaltc 
and to keep" the pavement in repair for fifteen 
years, the pavement when laid to be the property 
of the vestry. Shortly after the pavement was 
completed defendants, acting under statutory 
powers, laid down a tramway along the pave- 
ment, but St) constructed and maintained their 
' tramway as to occasion unnecessary damage to 
the pavement. It being doubtful whether an 
action commenced by the plaintiffs against the 
defendants cm the above facts was brought in the 
name of the right plaintiffs, the court, under 
Rules of Court, 6rd. XVI. r. 2, ordered the vestry 
to be added or substituted as plaintiffs, on the 
terms that the vestry was to be indemnified by 
the original plaintiffs for all costs and expenses. 
Yal de Travers AsphaUe Paving Co. v. London 
Tramways Co 48 L. J., C. P. 312; 40 L. T. 
133. 

Remaindermen — Executor.] —An action was 
brought to compel the defendants specifically to 
perform an agreement into which they had 
entered to accept a lease of a coal-mine from the 
plaintiff. When the agreement was entered into, 
and when the action was commenced, it was sup- 
posed that the plaintiff was tenant for life of the 
property under the will of her husband, and that 
she had a power of leasing. After notice of trial 
had been given the plaintiff died, and her execu- 
tor obtained the common order of revivor. After 
this it was discovered that the plaintiff was tenant 
for life of the property under her marriage settle- 1 
roent, and that she had no power of leasing. She I 
had signed the agreement “ for myself and those 
entitled after me,” though this did not appear in 
the statement of claim. The persons entitled in 
remainder, of whom the executor was one, desired 
to adopt the action and to be added as co-plain- 
tiffs, alleging that the agreement had been entered 
into with their knowledge and approbation: — * 
Held, that r. 13 of Ord. XVI. applied, and that 
the remaindermen must be added as co-plaintiffs 
with tlie executor in his representative capacity. 
Long v. Crossleg , 49 L. J., Ch. 168 ; 13 Oh. 1). 
388 ; 41 L. T. 793 ; 28 W. E. 226. 

Personal Representative.] — When a plaintiff 
filed her bill as being the legal personal repre- 
sentative of the person through whom she 
claimed title, and it was afterwards discovered 
that she was not the le 1 irsonrd representa- 
tive, though she was beneficially interested in a 
share of the subject-matter of the suit, which 
was a debt contracted upwards of fifty years 
before the bill was filed, leave was given, at the 
hearing of the cause, to add the legal personal 
representative as c >-plalntiff: and the bill being 
amended by so icing, and by introducing suffi- 
cient statements to show the uric of the new 
plaintiff, and also the benefit ial mix rest of the 



original plaintiff : — Held, that such amendments 
were proper to be allowed in the discretion of the 
judge. Mcmqhin v. Blake, 37 L. J., Ch. 109 : 17 
L. T. 278 ; 16 W. E. 66. 

Where Original Plaintiff going Abroad.] — 

In an action for an injunction to restrain the 
defendants from using certain premises as a 
small-pox hospital, application was made under 
Ord. XVI. r. 13, by the plaintiff to join another 
person, with his consent, who was an inhabitant 
of the same neighbourhood, on the ground that 
since the action was brought the original plain- 
tiff had given up business, and was going abroad. 
The application was refused on the ground that 
the cause of action was injury to the plaintiff’s 
own property only, and it was not “ necessary, in 
order to enable the court effectually and com- 
pletely to adjudicate upon and settle all the 
questions involved in the action,” that any other 
person should be added as plaintiff within Ord. 
XVI. r. 13. Dalton v. St. Mary Abbotts, Ken- 
sington, 47 L. T. 349. 

Receiver — Constitution of Action.] — H., a 

partner in a firm of solicitors, received money 
from E., a client, for the purpose of investment ; 
but the money was not invested. On the death 
of another partner, his executors brought a part- 
nership action, and H. was appointed one of the 
receivers. H., without the knowledge of his co- 
receiver, gave K. a memorandum stating that he 
held the title-deeds of certain property, on which 
the firm had an equitable mortgage, on behalf 
of B. as security for her money, and he subse- 
quently placed the deeds in a box marked with 
E.’s name. E. afterwards obtained possession of 
the box arid deeds and claimed to retain them. 
H. was subsequently removed from the receiver- 
ship, and L. appointed in his place. The action 
was originally brought, by the receivers against 
E. alone, but was amended by adding H.and the 
executors of the deceased partner as defendants : 
—Held, that the action was properly constituted 
by making the new receivers plaintiffs and E. a 
defendant. Hills v. Beeves. 31 W. E. 209 — 
C. A. 

Trustee — Cestui que Trust.] — Ejectment in 
the name of one who was a cestui quo trust, 
having an equitable estate only. At the trial an 
application was made to the judge to amend by 
adding the names of two trustees, who had the 
legal estate. He allowed the amendment : — 
Held, rightly allowed. Blake v. Done, 7 H. AX. 
465; 31 L.\j., Ex. 100; 7 Jur. ($&.) 1306 ; 5 
L. T. 429 ; 10 W. R. 175. 

A declaration contained two counts ■; the first 
was for damages for breach of an agreement 
whereby the plaintiff let furniture to the defen- 
dant ; and the second was for money awarded by 
a valuer to be paid by the defendant to the 
plaintiff for damage done by . him to the furni- 
ture. The agreement in the first count was made 
by a trustee for the* plaintiff (who was then a 
married woman) with the defendant, and the 
plaintiff was not a party to it : but she was a 
party to the submission to arbitration on which 
Lhe second count was fou idea, and the trustee 
was not. The: plain iff haring obtainedan order 
from the master, under the O. L. 1\ A t. H 52 
s. 34.ro add the trustee as a plaintiff: — -Held, 
that he had power to make the order, and that 
he had properly exercised his discretion in 
making it. De'Gendre v. Bogardus. 4 1 L. J. r 
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i Motion to strike out Name of Plaintiff added 
without Authority — Who may make.]— O il a 

motion to strike out the name of a company 
which had been added by amendment as a 
co-plaintiff, on the ground that the company had 
not authorised the use of its name —Held, that 
the motion was wrong, as such a motion could 
only be made by the company itself, but that the 
consent of the company must be' obtained as 
necessary to sustaining the action under the .rule 
in F oss y. Ilarbot tie (2 Hare, 461). Duckett y. 
Dover, 46 L. J., Ch. 407 ; 6 Ch. I). 82 ; 25 W.R. 
554. 

Application, how made.] — An alteration in the 
parties to an action will not be made upon an 
Cl ^JD r 2” 7^ G :1 ^° n ’ Fildesley v. Harper, 3 

No Demurrer for want of Parties.]— Since the 
Judicature Acts there is no such thing as a 
demurrer for want of parties. The proper course 
is to take out a summons under Ord. XVI. r. 13, 
to. have the necessary party or parties added. 
H er derm an a v. Soeiete Gene rale d' Fleet ricitA 
19 Ch. I). 246 ; 45 L. T. 514 : 30 W. R. 33—0. A. 

An objection for want of parties ought to be 
taken by interlocutory motion, and cannot be 
entertained at the hearing. Sheehan v. G. F. My., 
50 L. J., .Cli; 68 ; 16 Oh. D. 59 ; 43 L. T. 432 ; 
29 W. B. 69. 

A statement by way of defence, ihat the 
plaintiff at the tune, of bringing the action was 
a married woman, is no defence, and may be 
demurred to. Ahouloff y. Qppenheimer. 30 
YV. R. 429. 

Adding New Plaintiffs at Trial.] — In an 

action by a company, lessees for a long term of 
eleven houses, of which ten were unlct and In 
their possession when the writ was issued, and 
by Their tenant of the remaining house as co- 
plaintiff, for an injunction and damages in 


Consent of Plaintiff on being added.] — A 

person cannot be added as plaintiff without his 
consent in writing, even although he be indem- 
nified against costs. Try on v. Rational Provident 
Institution, 55 L. J., Q. B. 236 ; 16 Q. B. I). 678 : 
54 L. T. 167; 34 W.' R. 398. 

The case of trustees and cestui que trust is not 
excepted from the general rule of Ord. XVI. 
T \ so as to enable the court or a judge to 
dispense with the consent in writing of the 
trustee upon the application of a cestui que 
trust to amend by adding his trustee as co- 
plaintiff in an action in respect of the trust 
property. Henley v. Medley, 57 L. J., Ch. 464 : 
37 Ch. D. 648 ; 58 L. T. 510 ; 36 W. B. 604. : 

In ejectment, the evidence showing title in a 
party not joined, he cannot be joined without 
his consent, nor can the claimants recover with- 
out proof of the transfer of his title to them. 
Frampton v. Williams, 2 F. & F. 008. 

The court will not add a party to the record 
under s. 19 of the 23 & 24 Viet. e. 126, who is 'a 
trustee for a person who objects to his being so 
added. Sturgis v. Smith, 5 L. T. 586. 

In an action by the equitable assignee of a 
debt, ^or chose in action, an application under 
' “ ■ " '• - ' l Id i me of the assignor 


C. P. 107 ; L. B. 7 C. P. 409 ; 26 L. T. 733 • 20 
W. E. 663. 

Statute of Limitations.] — A debt having been 
contracted with the firm of A., B. and C., an 
action was brought by B. and C., after the death 
of A., to recover it. The plaintiff's attorney 
having discovered, after notice of trial, that eight 
other persons were partners in the firm when the: 
debt was contracted, the court allowed the 
plaintiffs to amend the writ of summons and 
subsequent proceedings by adding the names of 
the eight other persons as plaintiffs. It was 
sworn that the Statute of Limitations would be 
a bar to a fresh action. Game v. Mali ns, 6 Ex. 
803 ; 2 L. M. & P. 498 : 20 L. J.. Ex, 434. 

Amendment of Character in which Plaintiff 

Sues,]— In an action for work done and materials 
provided by an administratrix of a coach-builder, 
it appeared that upon his death his widow tuck 
out administration, and caused carriages to be 
prepared for the defendant, the materials used 
being part of the estate of her deceased husband, 
with the exception of one shaft. After this work 
had been done the widow died, and the adminis- 
tratrix took out administration de bonis non : — 
Held, that the cause of action was part of the 
estate of the intestate, and not of the widow, and 
therefore passed to the administratrix de bonis 
non, and that the declaration might be amended 
at nisi prius by stating that she sued, not as 
administratrix of the deceased, but as adminis- 
tratrix de bonis non. Moseley v. MendelL 40 
L. J., Q. B. Ill ; L. B. 6 Q. B. 338 ; 23 L. T. 
774; 19 W. R. 619. 


signed by him : and a written consent on his 
behalf by his solicitor, signed by the solicitor, 
though written and signed in his presence, is not 
sufficient to bind him. Pricker v. Van Grutten . 
6o L. J., Ch. 823 ; [1896] 2 Ch. 649 : 75 L. T. 
117 ; 45 YV. B. 53— C. A. 

The consent^ required by Rules of Court, 1875, 
Ord. XV I. r. 1 3, to be gi ven by a person whom 
it is proposed to add as plaintiff need not have 
been in writing, but a statement by the solicitor 
acting, for the existing plaintiff* that he has 
authority from the proposed new plaintiff to 
consent on his behalf would have been accepted 
by the court. Cox v. James, 51 L. J., Ch. 184 • 
19 Ch. D. 55 ; 45 L. T. 471 ; 30 W. R. 228. See 
now Ord. XVI. r. 11. 

Under Ord. XVI. r. 11, of the Buies of Court. 
1883, no person can be added as a plaintiff to an 
action without liiw written consent. The plaintiff 
brought an action upon a contract against the 
defendant, who insisted that one L. should be 
joined as a co-plaintiff as being a party to the 
contract, or, in the alternative, that ‘all pro- 
ceedings in the action should be" stayed until he 
was so joined : — Held, that, inasmuch as L. had 
not consented to have his name added as a 
co-plaintiff, the court had no right by a round- 
about process to make an order which would 
practically override the provisions of Ord. XVI. 
ri ll. Jackson v. Kruger, 54 L. J., Q. B. 446 ; 
52 L. T. 962. ’ 
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respect of an alleged nuisance from noise ; the I 
tenant, after delivery of the statement of claim 
and notice of trial, refused to go on with the 
action as co-plaintiff. The other ten houses j 
having in the meantime been let, the plaintiff | 
company applied at the trial for leave to amend 
by adding' as co-plaintiffs two of the new tenants, 
who consented to be added. The application was 
^ranted, as being within the discretion given by 
Buies of the Supreme Court, 1883, Qrd. XVI. 
r. 11, of allowing the names of any parties, 
whether plaintiffs or defendants — “ whose pre- 
sence before the court may be necessary in order 
to enable the court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the cause or matter”— to be added. 
House Property and Investment Co. v. Horse Nail 
Co n 51 L. J., Oh. 715 ; 29 Ch. D. 190 ; 52 L. T. 
507; 33 W. K. 562. 

A judge has power, in ejectment, to amend at 
the trial" by adding names of parties in whom 
the legal estate is vested, so as to raise the real 
question. Slake v. Done. 7 H. A X. 465 ; 31 L. J., 
Ex. 100; 7 Jur, (N.s.) 1306; 5 L. T. 429 ; 10 
W, B. 175. 8. C. at nisi prins, 2 F. A F. 575. 

Adding Plaintiff after Trial.] — An action in 
personam was brought in the name of G. S. and 
others against the owners of the “ I). of B.” in 
respect of a collision between that vessel and the 
“V.” At the trial, on the application of the 
defendants, the judge ordered that the names of 
the several plaintiffs should be given, and the 
writ amended. The name of F. was, by mistake, 
given as* the name of the owner of the cargo on 
board the “ V.,” and inserted in the writ. The 
case eventually went, on appeal, to the house of 
lords, where the “D. of B.” was pronounced 
alone to blame for the collision. After this 
judgment, but before the reference had been 
held for the assessment of damages, it was ascer- 
tained that F. was not the owner of the cargo, 
and an application was thereupon made to have 
the name of A. & Co., the real owners of cargo, 
added or substituted for that of F. : — Held, that 
the decree of the court in a damage action 
pronouncing which vessel is to blame for a 
collision is not a final judgment where damages 
remain to be assessed ; and that the court had 
power to make the order asked for. The Duke of 
Buaeleuch , 61 L. J., P. 57 ; [1892] P. 201 ; 67 
L. T. 739 ; 40 W. B. 455 ; 7 Asp. M. C. 294— C. A. 

2. Defendants. 

Adding Joint Contractors.] — Upon an appli- 
cation under Orel. XVI. r. 11, by the defendant or 
defendants on the record, that other defendants 
be added, the court or judge may exercise a 
discretion, and the order will not be made unless 
it is shown that the non-joinder complained of 
will prejudice the parties to the action, or that 
“the presence before the court of additional 
parties is necessary in order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the cause 
or matter." Ledue v. Ward. 54 L. T. 214 : 5 
Asp. M. C. 571. •’ • 

Bemble, that under Orth XVI. r. 11, the court 
has a disci ;-th n ro order other tk-f i lanrs to be 
added, but such disert t ion ought to be exercised 
as nearly as possible in accordance with the 
principles upon which a plea in abatement would 
before, the Judicature Act have succeeded or 
failed Wilson v. Balearres Brook Steamship 


Co<, 62 L. J., Q.B. 245 ; [1893] 1 Q. B. 422 ; 4 R. 
286 : 68 L. T. 312 ; 41 W. II. "486 ; 7 Asp. M. C. 
321— 0; A. 

■Where an action is brought against one only 
of several joint contractors, the defendant is 
entitled, as of right, under (3rd. XVI. r. 11, to 
have his co-contractors joined as defendants, 
on the authority of Kendall v. Ham ilton (4 App, 
Cas. 504). Pilley v. Bobiuson, 57 L. J., Q. R. 54 ; 
20 Q. B. D. 155 ; 58 L. T. 110 ; 36 W. It. 269. 

Where one of two joint contractors is sued 
alone, the action will not be stayed until the 
other is joined, if the plaintiff shows that such 
other, although within the jurisdiction, cannot 
be found. Bob in son v. Geisel , 64 L. J., Q. B. 52 ; 
[1894] 2 Q. B. 685 ; 9 B. 555 ; 71 L. T. 70 ; 42 
W. R. 609— C. A. 

Since the abolition of pleas in abatement, the 
proper course for a defendant desirous of raising; 
the objection of the non-joinder as a defendant 
of some one jointly liable with him is to apply 
by summons at chambers, supported by an affi- 
davit stating the facts, and showing that the 
person alleged to be jointly liable is within 
the jurisdiction, to have the action stayed. 
Mae Arthur v. Hood , 1 Cab. A E. 550. 

M. and B. entered into certain contracts with 
?. to build a mansion, and subsequently assigned 
to S. & Co. all their share, right, and interest in 
all moneys then or thereafter to become due and 
owing under, or which should be or become 
payable by P. in respect of, any matters connected 
with or arising out of the said contracts. In an 
action by S. & Co. against P. for an account, and 
for payment of what was due to them under the- 
said contracts, P. moved, under Ord. XVI. r. II, 
that M. and R. should be added as parties to the- 
action : — Held, that, although the Queen's Bench 
division had the same jurisdiction as that exer- 
cised by the Chancery division in actions taking 
the shape of a general dealing with the subject- 
matter, yet it was not within the simplicity 
aimed at in the Queen's Bench division to .join 
the parties as defendants, no relief being sought 
against them by the plaintiffs, and that the court 
would not join them as plaintiffs without notice- 
to them, and hearing them as to their interest 
and the terms on which the order should be 
made. Sanders v. Peek, 50 L. T. 630 : 32 W. E. 
462, 

— Foreigner resident out of Jurisdiction.] — 

Where an action is brought against one joint 
contractor only, the other being a foreigner 
resident out of the jurisdiction, the defendant is. 
not entitled as of right to have the other joint 
contractor added as a defendant under Ord. XVI, 
r. 11. Wilson \\ Balearres Brook Steamship Co,, 
supra. 

Action by One Executor — Absconding Execu- 
tor.]— One of two executors having absconded, 
the other executor sued a mortgagor. The court 
refused, on the application of the defendant, to 
add the absconding executor as defendant. 
Drape v. Hartopp , 54 L. J., Ch. 134 : 28 Oh. I). 
414 ; 51 L, T. 902 ; 33 W. It. 410. 

Plaintiff in Doubt from whom Redress to be 
sought,] — In an action by shipowners against 
shipbrokers for breach of a warranty of the 
»utJu ty of x principal io ehartei the i>Kin tiffs’ 
ship, the court has jurisdiction under it. 7 and 
11 of Ord. XVI. to join the principal as a 
co-defendant in the action . 8 murt k v m it e v. . 


Slfil 
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Hammy (63 L. J., Q. B. 737 ; [1894] A. C. 494) 
discussed and explained. Bennetts v. 3f ell wraith, 
■ 65 L. J..Q. B. 632 ; [1896] 2 Q. B. 464 75 L. T. 
145 ;*45 W. B. 17 ; 8 Asp. M. C. 176— C. A. 


Administration Action.]— When in an adminis- 
tration action the title of the plaintiff as a 
beneficiary was doubtful, and the trustee of the 
will was the sole defendant, the court, on the 
application of the trustee, ordered that the person 
interested in disputing the claim should be made 
a defendant. Bay v. ItadeWJ'e, 24 W. B. S44. 

Bill — Trustee for Company.] — In an action on a 
bill against the acceptor, he sought to add the 
name of a company as a defendant under Ord. 
XVI. r. 13, upon the following grounds : that the 
acceptance was given for the purchase-money of 
a ship which he had agreed to purchase of the 
plaintiff ; that in entering into the agreement for 
such purchase he had acted as a trustee for the 
company, to whom the ship was afterwards con- 
veyed in pursuance of the agreement ; and that 
the plaintiff made fraudulent representations 
with regard to the ship, by reason of which the 
company had been put to useless expense, which 
they claimed to recover from the plaintiff. The 
court refused the application. Morris v. Bea-zley, 
46 L. J., C, P. 169 ; 2 C. P. D. 80 ; 35 L. T. 846 ; 
25 W. R, 320. 

“ Questions involved in the Cause or Matter." ] 

—In an action by a shipowner against consignees 
for sale of a cargo, claiming a declaration of lien 
upon money deposited by the latter with a dock 
company under s. 493 of the Merchant 
Shipping Act, 1894, the court has jurisdiction to 
add as defendants the shippers of the cargo who 
wish to raise a counterclaim in. respect of alleged 
breaches of the contract of affreightment. 
Montgomery v. Foy, Morgan A* Co 65 L. J.. 
Q. B. 18 : [i895] 2 Q. P>. 321 : 14 B. 575 ; 73 L. T. 
12 ; 43 W. B. 691 : 8 Asp. M. C. 36— C. A. 

B. agreed to purchase freehold hereditaments 
of A., who purported to sell under a power of 
sale contained in a mortgage to A. by 0., as 
trustee and executor of the will of I)/ After 
acceptance of the title, and preparation of the 
conveyance, B. received formal not ice from unpaid 
residuary legatees of D. of a claim by them to the 
property contracted to be sold. In an action by 
A. for specific performance of the agreement, a 
motion by B. that the residuary legatees, who 
had given notice of their claims, might be added 
as defendants to the action, was refused with 
costs, as no question arose which, for the purpose 
of being effectually adjudicated upon and settled, 
required that these residuary legatees should be 
added as parties. Harry v. Ditvey , 45 L. J.,Ch. 
697 ; 2 Ch. D. 72.1 ; 34 L. T. 842 ; 24 W. B. 
576. 

The lessee for a term of years under a lease 
containing a covenant to repair agreed with D. 
to sell and assign to him the residue of the term, 
he undertaking to indemnify the lessee, without 
mentioning her assigns, in respect of any breach 
of covenant. I), entered into possession under 


Action in rem— Compulsory Pilotage— Joinder 

of Pilot.] — Where an action in rem has been 
brought against a ship and her owners for damage 
by collision, and compulsory pilotage has been 
pleaded, an order ought not afterwards to be 
made for the joinder of the pilot as a defendant 
(assuming there was jurisdiction to make the 
order) if the effect of so doing would be to 
embarrass the trial of the action. The Germanic , 
65 L. J., P. 53 ; [1896] P. 84 ; 73 L. T. 730 ; 44 
W. B. 394 ; 8 Asp. M. C. 116— C. A. 


Necessary Parties— Mining Lease — Lessor.]— 

In an action by a copyholder to restrain the 
working of coal under his land by A., who claimed 
to be entitled to do the acts complained of by 
virtue of a lease from Ik, the lord of the manor: 
B. was by amendment added as a defendant, on 
the allegation that he claimed the right by him- 
self anti his lessees to work .the coal, that he 
justified the acts of A., and that he had received 
and claimed to be entitled to receive from A. 
rents and royalties in respect of such wrongful 
working. On. summons by B. under Buies of 
Supreme Court, 1'883. Ord. XXV. r. 4, that the 
amended statement of claim might be struck out 
as against him on the ground that it disclosed no 
reasonable cause of action against him, and that 
the action might be dismissed as against him : — j 
Held, that the lessor had been properly added as 
a defendant. Sim ft o v. Bolchow, Vaughan 4' i 
Co., 56 L. J., Ch. 735 ; 34 Ch. D. 725 ; 56 L. T. 
608 : 35 W. B. 562. ' 


Bocal Board — Clerk.] — An action having been 
brought against the clerk of a local board of 
health, the court allowed the writ of summons 
and subsequent proceedings to be amended by 
substituting the board as the defendant instead 
of the clerk. Bolinghrohe {Lord) v. Townsend, 
42 L. J., C. P. 255 ;■ L. B. 8 0. P. 645 ; 29 L. T. 
430. 


Libel — Proprietor of newspaper,] — In an 
action for libel which had been brought against 
the publisher of a newspaper, it appearing after 
issue joined, in answer to interrogatories, that 
A. B. was the sole pr< rietor c he newspaper, 
the court, in the exercise of its discretion, made 
an order, n In ip ication of the plaint ff 
under Ord. XVI. r. 13, that A. B. should bo added 
as defer danu the court imposing the ten is that 
when joined as defendant he should have the 
•same rights os .he would have had if the action 
were then commenced. Edward v. Lowther 45 
L» J., 0. P. 41 7 ; 34 L, T. 255 ; 24 W. B. 434. 


61 PRACTICE — Parties. 62 

to claim indemnity from D. Neither the plain- service of any writ, and that W. be made a 
tiffs nor the executors objected to this order being defendant in his representative character without 
made, but I), opposed it : — Held, upon these any further indorsement on any writ, such order 
facts, that the official referee in adding the to take effect unless the new defendants and W. 
executors as defendants rightly exercised his should respectively show cause to the contrary 
discretion under Old. XVI. r. 11. Byrne v. within eight days after service thereof. Wortleu, 
Brown, 58 L. J., Q. B. 4d0 ; 22 Q. B. D. 657 ; 60 In re, Culley v. Worthy. 46 L. J., Ch. 182 ; I 
L. T. 651 — C. A. Ch. D. 180 f 25 W. R. 295. 

Infringement of Patent — Application by Not added at Instance of Third Party,]— A 
Maker of Machine used by Defendant.]— A person added as a defendant in an action under 
patentee brought an action against the purchaser Ord. XVI. r. 17, is not entitled under that rule 
of a machine for infringement without joining to have another person, against whom he may 
the maker. The maker, who, though resident have a claim, so added. Walher v. Balfour. 25 
abroad, had taken out a patent in England for W. R. 511. 

■ his machine, applied, under r. 11 of Ord. XVI., 

to be added as a defendant, upon the ground After Decree.]— A decree was made in 1875 
that he would be prejudiced by the action :— against the corporation of Birmingham, as the 
Held, that the application did not come within sanitary authority of Birmingham, granting a 
r. 11. Moser v. Marsden , 61 L. J., Cli. 319; perpetual injunction to restrain them from 
[1892] 1 Ch. 487 ; 66 L. T. 570 ; 40 W. E. 520 allowing sewage to flow into a river, the injune- 
— C. A. tioiL being suspended for five years to give the 

borough au opportunity to execute certain works. 
Foreclosure — Mortgagor in Possession,]— A At the expiration of that period the plaintiffs 

mrtrtffntro vtrc»c /'rhnT.fn*! nf in lonrt V\xr A T*rV»/v + ^ 4: -.4.1. 4* . 


mortgage was created of certain land by A., who desired to enforce the injunction, but in the 
subsequently went into liquidation. The trustee meantime the B. T. and R. Board had succeeded to 
in the liquidation sold the equity of redemption the rights and liabilities of the corporation of 
to B. An action was brought by the mortgagee Birmingham in respect of the sewage Held, 
against B. for foreclosure. The security was that, under r. 13 of Ord. XVL such an am end- 
insufficient, and it was necessary to obtain posses- ment could not be made after final decree, and 
sion as soon as possible. On demanding possession, that, the decree could only be enforced against 
however, the mortgagee found that A. was in the board by an action. •' Afa- Gen. v. Birmingham 
possession and refused to go out. The mortgagee Corporation , 15 Ch. D. 423 ; 43 L. T. 77; 29 W. E. 
asked for leave to amend the writ in the action 127 — C. A. 
by adding the name of A. as a defendant, and by 

including, as part of the relief sought, a claim After Judgment.] — Defendants to an infringe- 
for recovery of possession of the mortgaged pro- ment action served a third party notice for 


perty :— Held, that the leave could not be granted, indemnity upon the B. Company, who were not 
Sutcliffe v. Wood, 53 L. J., Ch. 970; 50 L. T. parties, to the action. The B. Company appeared 
705. as third parties in the action, and admitted their 

liability to the defendants ; and the court ordered 
Husband and Wife.] — In an action against a that they should have liberty to appear at the 
husband for goods sold to the wife dum sola, it is trial, and should be bound by the decision of the 
not competent to the judge at nisi prius to amend court on any question as to the indemnity arising 
the record by making the female a co-defendant, between them and the defendants, but not other- 
Gdrrard v. Giubilei, 11 C. B. (N.s.) 016 ; 31 L. J., wise. The B. Company were not made defea- 


585— Ex. Ch. partly in favour of the defendants, but made no 

special , order as to the third parties. The plain- 
Mortgagee of Tenant. ] — The mortgagee of a tiffs appealed, and after judgment had been given 
tenant who lias incurred a forfeiture cannot be allowing their appeal, with, costs against the 
heard on an application for relief under 23 & 24 defendants, the plaintiffs asked for an injunction 
Viet. c. 126, s. 2, and cannot be made a party to and costs against the third parties (who had 
the action of ejectment under Ord. XVI. r. 13, of appeared on" the appeal), and, if necessary, for 
the Judicature Act, 1875. Jills v, Griffiths, 45 an order to amend so as to make them defen.- 
h. J., Q. B. 771. dants : — Held, by Cotton, L.J., that the court 

. ' . had no jurisdiction to give a judgment against 

Application not Ex parte.] — An application to these third parties as if they were defendants, 
add a defendant to an action must not be made and that it would be wrong after judgment on 
ex parte. Colbedk, In re, Hall v. Coiled, 36 appeal to grant liberty to amend so as do enable 
W. X 259. _ t _ the court to give relief against the third parties 

Such an application should, in general, be by which was not asked for at the trial; by Bindley, 


summons in chambers. Wilson v. Church , 9 L.J., that the court had jurisdiction to' grant the 
Ch. D. oi>2 ; 39 L. T. 413 : 26 W. Ii. 735. liberty to amend applied for, but that it should 

- „ not be exercised in the present ease: and held 

Service of Writ,] — When two act Ions had bee n by t he court that under Ord. XVI. r. 54, the court 
consolidated on an application by the plaintiff had jurisdiction to order the third parties to pay 
y si ’ new defendants to the eons did* ted action rhe cost- b >, h of theappi ai and in ihc -ourt - « low, 
before trial, and to make W., one of the present and that, as the third parties had in reality fought 
d mi a arty t > rh a< tioi in a repres i ca- the plaintiffs and failed, an order for the pay- 
tA’o character, rhe court, under the Judicature ment oil suffix corns must be made against them 
dm. fmd. XVI. rr 3 4. 15, . rclered that the pm- as well as against the dofei lants. ' Kdison and 
po^ed new defendants should be added without Swan railed Electric Light Co. y. Holland, 




PRACTICE — Parties, 


L. J., Ch. 524 5 41 Ch. D. 28 ; 61 L.'T: 82 ; 37 
W. E. 699— C. A. 

Where judgment in a foreclosure action has 
been pronounced, but has not been drawn up 
. and entered, and it was discovered that there 
were puisne mortgagees, leave was given under 
Eules of Supreme Court. 1883, Ord. XVI. r. 11, 
to amend the writ and statement of claim by 
making the puisne mortgagees defendants. Keith 
v. Butcher, 53 L. X, Ch. 640; 25 Ch. D. 750 ; 50 
L. T. 203 ; 32 W. E. 378. 

Order at Trial.]— An order was made at the 
trial to add as a co-defendant a person to whom 
the defendant had assigned his interest pendente 
lite. Kino v. Budkin , 6 Ch. D. 160; 38 L. T. 
461. 

After Verdict.] — An application to amend 
parties by reason of a misjoinder cannot be 
entertained after the verdict has been returned. 
Wickens v. Steel . 2 C. B. (N.s.) 488; 26 L. J., 
C. P. 241 ; 3 Jur. (N.S.) 671 ; 5 W. E. 610. 

Representation of Parties.- 
See E. S. C., 1883, Ord. XVI. r. 9. 

Plaintiffs — In what Oases.] — Ord. XVI. r. 9, 
only extends to persons who have or claim some 
beneficial proprietary right which they are 
asserting or defending in the cause or matter. 
Tem per ton v. Hassell, 62 L. J., Q. B. 300 ; [1893] 
1 Q.'B. 435 ; 4 E. 302 ; 68 L. T. 425 ; 41 "W. E. 
321 ; 57 J. P. 518—C. A. 

Same Interest.]— A writ was issued by 

the plaintiff, “on behalf of himself and numerous 
parties having the same interest,” under Ord. 
XVI. r. 9. The claim was by the plaintiff, on 
behalf of himself and the other owners of a ship, 
against the defendants for freight and dues for 
the use of the ship. The defendants applied to 
add the names of the other owners as plaintiffs, 
under Ord. XV L r. 13, on the ground that the 
case was not within r. 9, and also in order that 
the defendants might have the liability of the 
other owners, as plaintiffs, for costs : — Held, 
that the action was rightly brought, by a single 
plaintiff under r. 9. and that the case was not 
within r. 13. Be Hart v. Stephenson, 45 L. J., 
Q. B. 575 ; 1 Q, 13. D. 313 : 24 W. E. 367. 

The plaintiffs sued the defendants, who were 
the presidents and officers of certain trade unions, 
“as well on their own behalf as on behalf of 
and as representing all the members of each of 
the societies to which they respectively belong.” 
for maliciously and wrongfully inducing certain 
persons to break their contracts with the plaintiff, 
and claimed damages and an injunction Held, 
that the members of the trade unions had not 
“the same interest in one cause or matter” within 
the meaning of Ord. XVI, r. 9, and that the 
words above set. out must be struck out. : Tem- 
pt 'i m v. JCwsriL supra. 

’ A plaintiff, in order to enable him to file a bill 
on behalf of himself and other persons, must 
have had a common interest with such persons. 
Fawrp.fi v. Laurie, 1 Hr. & 8m. 192 : 8 W. It. 699, 

Where the absent partners in a numerous 
partnership arc to be bound by proceedings 
taken in a suit in their absence, it is necessary 
that the parties who represent them on the 
record should have i uteres is identical with those 
of the absent parties : and the court in such 
case, in making, a decree which is to bind absent 


parties, must ascertain by strict- proof that the 
parties by whom the cause is conducted have the 
interests which they allege that they have, and 
upon . which their title , to sustain the "suit vis 
founded. ■ Clay v. Buff ord. 8 Hare,, 23T; vl9 . . 
L. J., Ch. 295 ;"l4 Jur. 803. 
r An action oy certain members of a church- 
building committee, on behalf of themselves 
“ and all others the subscribers” to the building 
fund, against a former member of the committee 
for an account, cannot be maintained, Strick- 
land v. Weldon , 54 L. J., Ch. 452 ; 28 Ch. D. 
426 ; 52 L. T. 247 ; 33 W. R. 545. 

Question of Convenience and Discretion.] 

— Where a class of persons entitled is numerous, 
it is a question of convenience whether the court 
will require them all to be made parties. Harvey 
v. Harvey, 4 Beav. 215, 8. P., Cockhmrn v. 

Thompson, 16 Ves. 321. 

An order made at the hearing of a cause, 
and giving the plaintiffs leave to amend for the 
purpose of adding parties, showing why they 
were unable to bring all proper parties before 
the court, is sufficiently complied with by an 
amendment stating that the plaintiffs sue on 
behalf of themselves and all persons (other than 
the defendants) who fill a particular character, 
and alleging that the persons filling that 
character are so numerous, that if they were 
individually made parties, the suit could not be 
effectually prosecuted. Milligan v. Mitchell , 

1 Myl. & C. 511 ; 7 L. J., Ch. 37 ; 1 Jur. 888. 

Liberty to sue on behalf of oneself and other 
persons who are too numerous to he brought 
upon the record is dependent neither upon the 
discretion of the court, nor upon the disposition 
of such persons to concur in the suit. Williams 
v. Sal tumid, 2 Kay & J. 463 ; 2 Jur. (N.S.) 251 ; 4 
W. E. 64. 

But if such persons have an interest which 
might be affected in case the suit were allowed 
to proceed, as on their behalf at the instance 
of the plaintiff, or if full justice cannot be done 
to the defendants without having all such persons 
personally upon the record, the court will not 
allow the suit to proceed. Ik. 

Plaintiff' barred from. Suing.] — Some 

individuals of a class may file a bill on behalf of 
themselves and the others of that class praying 
an account, though the plaintiffs have executed 
separate releases which would bar their right, 
the bill charging that those releases wore obtained 
fraudulently. Williams v. Smith , 7 L. J. (o.s.) 
Ch. 129. 

Semble, that when a bill is filed by two stock- 
holders, entitled to separate sums of stock, on 
behalf of themselves and all other holders of the 
same stock, praying relief, if it should appear 
that one of the plaintiffs is not entitled to relief 
by reason of some equitable circumstances 
peculiar to himself, the court may nevertheless, 
in that suit, give the relief sought, and is not 
bound to dismiss the bill. CgrbaUls v Brand 
Canal Undertakers, 3 Jr. Eq. U. 29. 

Defendants — in what Cases.]— By the rules of 
a labour protection league it was provided that 
any member who became permanently disabled 
by an accident was en tilled to haw a ievj made 
for his benefit on all the members of the league. 
The plaintiff brought an action against two 
officers of the league to enforce his rights under 
the rules : — Held, that the two officers were 
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rightly ordered to represent all the members of j and filed their bill, on behalf of themselves and 
the league under Old. XVI. r. 1), and that the all other the shareholders except the def end- 
fact of their opposing such order was immaterial, ants, against the directors, trustees, and seere- 
Wood v. McCarthy , 62 L. J., Q. B. 373 ; [1893] 1 tary of the company, praying for air account 
Q. B. 775; 5R. 408; 69 L. T. 431 ; 41 W. R. 523, of the debts and assets of the partnership, a 
An intended husband told his intended wife receiver, an injunction to restrain the defendants, 
that he wished every farthing of her property to and all officers and servants of the company 
be settled on her. She then expressed herself from dealing with the partnership property, an 
willing that he should have a life interest if he account of" the debts and liabilities of ’the 
survived her, upon which he said he would have company, and to have the property applied 
counsel employed. Nothing, however, was done towards the payment of its debts and liabilities : 
until the evening before the marriage, when the — Held, that some at least of the absent share- 
intended husband, who was a retired solicitor, holders who had paid up the disputed calls ought 
began to prepare the settlement of all the lady’s to be made panics to the suit. Richardson v. 
property and a small portion of his ' own, and Larpent^ 2 Y. &'ColL C. G. 507 ; 7 Jur. 691* 
brought it to her at five o’clock on the morning In a representative action by a plaintiff on 

of the wedding. From her evidence it appeared behalf of himself and all other bondholders : 

that he did not explain the settlement to her, Held, that a dissentient bondholder it not 

nor was any other solicitor employed in her appearing that there were any others who 
behalf. There were several mistakes in the deed, dissented -should be added as a defendant, but 
and it was evident that it had been hastily pre- not in a representative character. Wilson v. 


pared. The husband having died, the wife for Church, § Ch. D. 552 
the first time discovered that the settlement gave 735. 
a moiety of her property after her death to her The plaintiff, a bone 


39 L. T. 413 ; 26 W. 


a moiety of her property after her death to her The plaintiff, a bondholder of a railway corn- 
husband absolutely. The wife then commenced pany, sued -‘on behalf of himself and all the 
an action against the trustees of the settlement bondholders of the company other than the 
and one of the several next of kin of the husband defendant B.,” but did not obtain an order under 
for the rectification of the settlement by omitting Ord. XVI. r. 9, that B. should be sued as repre- 
the words giving the moiety to the husband Renting all bondholders who dissented from the 
Held, that the court had power to decide the plaintiff’s claim. One of the bondholders took 
question between the parties then before the out a summons whereby he stated that neither 
court. Lores y v.. Smith, 49 L. J., Oh. 809 ; the plaintiff nor the defendant B. properly 
15 Ch. D. 655 ; 43 L. T. 240 ; 28 W. R. 979. represented the interests of himself and certain 
Bill by a legatee wrongly described by the other bondholders, and applied to be made a 
testator, for his legacy, one of the next of kin defendant : — Held, that the applicant was 
being a party : a decree was made without entitled to be made a defendant, to represent the 
requiring the other next of kin, who were bondholders who dissented from the plaintiff’s 
numerous, to be brought before the court, view. Fraser v. Cooper , 51 L. J., Ch 575* 


JBradwin v. Harpur , Ambl. 374. 

When upon the construction of a will questions 
had arisen as to what classes of representatives 


21 Ch. D. 718 ; 46 L. T. 371 ; 30 W. R. < 
Trustees— Cestui que Trust 1— Orel. J 


nan arisen as to what classes ot representatives Trustees — Cestui que Trust] Ord XVI. r 7. 

of the testator were entitled, and great difficulty of the Rules of Court, 1875, enabling trustees to 
was foreseen in attempting to find the heir, who represent their beneficiaries in an action, applies 
in the result might be held not entitled, the court to an action under the Partitions Acts. 1868 and 
made an order under Ord. XVI. r. 9a, appointing 1876. Siwpmti v. Denny, 10 Ch D 28 • 27 
persons to represent the various classes of repre- W. R. 280. * ’ 

sezitatives of which some or one might be held to Where the trusts of a will are not completed 
be entitled, before the questions of construction the surviving trustee is the proper person to- 
came mi to be decided. Peppitt , In re , Chester bring an action for a debt due to the testator’s. 
I; ^ ;> ’ ^ » estate, and the cestuis que trust need not be 

3.) L. I. JOw i woW.R. 211. parties. Cross, In re, Hurston v. Tenison, 51 

bembie, that where a bill seeks to disturb a L. J* Ch. 645 ; 20 Ch. D. 109* 45 L. T. 777 : 
settlement and release executed by a majority 30 W. R, 376. — C. A. ’ * 

of the members of. an association, on the footing In an action for sale and partition, the nlam- 


ot the members of an association, on the footing In an action for sale ami partition, the plain- 
er an account stated as to the whole affairs of tiffs were trustees for sale of two-thirds of lease- 
the association, submitted to all its members, hold property, and the defendants were trustees 
the principle ot allowing an individual to repre- for sale of the remaining third part after the 
sent a class cannot well be applied. Stupa rt v. death of a tenant for life. The cestuis que 
Arrommith 25 L. J ., Ch. 153 ; 2 Jur. (N.S.) 153 ; trustent not being parties : — Held, that the 
* ” • R- -HA _ trustees for sale sufficiently represented their 

Where appointees are numerous they may be cestuis que trustent, and a sale and partition 
represented as defendants to a suit by some on were directed without notice to the parties bene- 
behalt of the rest. Milhmik v. Collier , 1 Colly, ficially interested. St ace v. Gage, 47 L. J.. Ch. 
** . , . . 608 ; 8 Ch. D. 451 : 38 L. T. 843 ; 26 W. Ik 605* 

Appointees being very numerous, and bill To entitle a third person not named as a party 

nifty I MV flfMno ..rtn hflhnlf /vP A: j ... .. ... 1 . _ .. 


' 1 L. J. (o.s.) Oh, 28 
*oit, *2 j )rew. 128 ; 2 
The directors of 


e position 


sisnng of upwards of 500 members, madt certain tliem an anuuiiy On :[• use uf the wife and uvo 
*-? <l nUi N rit 3 ot rht shareholders eldest daughters xnd also ro pay u t he trustees 
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of the two youngest daughters subsequently 
attaining sixteen the husband refused any longer 
to maintain her, whereupon she brought an 
action by her next friend against the husband 
and the trustees of the separation deed to enforce 
the husband’s covenant, the trustees having 
refused to allow their names to be used as 
plaintiffs Held, that upon the , construction 
of the deed the plaintiff was not in the position 
of cestui que trust under the covenant so . as to 
entitle her to maintain the action, but liberty 
was given to her to amend by adding the trustees, 
the wife, and the other daughters, or any of 
them, as plaintiffs. The trustees refused to be 
joined as plaintiffs, and the statement of claim 
was amended by making the wife a co-plaintiff : 

* — Held, that she had such an interest as entitled 
her to sue, the deed being an arrangement 
between the husband and wife, and the trustees 
being introduced on her behalf in order to get 
over the difficulty that the husband and wife 
could not at law sue each other, so that the 
trustees were to be considered trustees for the 
wife, and if they refused to sue, she could jsue hi 
equity. Gundy v. Gandy , 54 L. J., Ch. 1154 ; 30 
Oh. D. 57 : 53 L. T. 300*; 38 W. B. 803—0. A. 

Refusal of Trustee to sue — Special 

Circumstances.] — By his will the testator ap- 
pointed executors, and bequeathed, amongst 
other legacies, the sum of 10,0002. to J. M. 
J. M. settled 8.0002., part of such legacy, upon 
his children, and E. B. and J. H. were appointed 
trustees of the settlement. The 8,0002. was paid 
by the executors of the testator’s will to E. B., j 
one of the trustees of the settlement, upon his 
sole receipt, and the same was subsequently con- j 
verted by him to his own use. He absconded 
and was made bankrupt, and a trustee in bank- 
ruptcy was appointed. An action was then com- 
menced by C. Mf, one of the children of J. M., 
against the executors of the testator’s will, and 
also against the trustee in bankruptcy of E. B, 
and J’ H., to recover the 8,0002. The plaintiff 
by his statement of claim alleged that, although 
he had requested the defendant J. H. so to do, 
■such defendant had refused to take or concur in 
any proceedings for the recovery of the 8,0002. 
from the estate of the testator, or from his 
executors. A summons was taken out on behalf 
of the defendants, the executors of the testator, 
asking that the action might be dismissed with 
■costs as against them, on the ground that the 
statement of claim disclosed no reasonable cause 
of action against them : — Held, that, although a 
mere refusal to sue on the, part of a trustee did 
not entitle a cestui que trust to stm in his own 
name, yet the circumstances of this case were 
special enough to render , it proper that he should 
so sue. Bud held that, in order to guard against 
a multitude of actions, all the other cestui s que 
trust must be made defendants to this action. 

' Meldrmn, v. Scorer , 56 L. T. 471. 

See also Trust. 

How far Decision Binding on Person Repre- 
sented,] —When a general right is fairly con- 
tested and establis d against an u sentativo 
class, parti r not etunlly parties * re still h mud 
bv represents ion, so far as the general right is 
tried and established. Sewers Ctmmhmnen v. 
Gellatly . 1 5 L. J.. Ch. 788; 3 Ch. I). 610: 24 
W. B. 346, 

The plaintiffs filed a statement of claim, seeking 
to carry out against the defendant a decree estab- 


lishing a general right of common. The defendant 
demurred on the grounds, first, that he was no 
party to the original suit, and therefore not 
bound by the decree ; and, secondly , that under 
an act of parliament the plaintiffs were pro- 
hibited from taking proceedings, except such as 
were supplemental to the original suit the decree 
in which they sought to enforce), without the 
leave of a certain body, and that they did not 
state that they had obtained such leave : — Held, 
that the defendant was bound by the decree, so 
far as it established a general right of common. 
lb. ' 

Held, however, that (the proceedings being 
original and not supplemental), the demurrer 
must be allowed on the second ground, with 
liberty for the plaintiffs to amend by obtaining 
leave, and that in ease they obtained such leave 
the costs of the demurrer should be reserved, lb. 

Where a court of equity directs an issue in a 
cause in which there are many parties, and selects 
some to have the conduct of the trial, giving all 
leave to attend, all are bound by the result. 
Malone v. Malone, 8 Cl. & F. 179 ; West, 637 ; 2 
Dr. & Wal. 491, 536 ; 3 Ir. Eq. R. 536. 

Interlocutory Proceedings-— Inquiry in Cham- 
bers — Adding as a Defendant.] — Two actions 
were brought, raising the question of the amount 
of remuneration payable to the trustees of a rail- 
way company reorganisation scheme, in each of 
which actions the plaintiff sued on behalf of 
, himself and all holders of certificates for bonds 
and shares under such reorganisation scheme. 
By an order made on the 15th July, 1881, in one 
of the actions, an inquiry was directed as to 
what sum, in addition to 6,0002. in the statement 
of claim mentioned, was fit and proper to be 
allowed to the defendants as a quantum meruit 
for their services in connection with the recon- 
struction of the railway company. The plaintiff 
in the other action applied that he might be at 
liberty to attend such inquiry, and to contend 
that no further sum, beyond the 6,0002., ought to 
be allowed, and that he might, if necessary, be 
added as a defendant to the action. The evi- 
dence on the inquiry was closed, and everything 
was complete for decision : — Held, that it was not 
usual in a representative action to allow a person 
fairly represented to attend subsequent pro- 
ceedings, unless such person was joined as a party 
to the action, and thereby made liable to costs ; 
that the court would not be justified in adding 
the applicant as a defendant to the action, 
because, not only had ho supported the motion 
upon which the order directing the inquiry was 
made, but it was too late for him to come 
forward and thrust himself into the litigation, 
especially when it was considered that the inquiry 
which he desired to attend was directed by an 
interlocutory order made so long ago as to be 
incapable of being disturbed by appeal. Cony- 
bears v. Lewis, 48 L. T. 527. 

Service and Indorsement of Writ.] — When 
two actions had been consolidated, on an applica- 
tion by the plaintiff to add new defendants to the 
consolidated action before trial, and to i lake W., 
one of the present do fen lants, : ; irty to fh 
action in a representative character, the court 
under Ord. XVI. rr. 14. 15, ordered that the run 
posed new defendants should be added without 
service of any writ, and that W. be made a 
lefendai i in his representative character without 
any further mtlorseme: u on a-nv writ, such order 
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to take effect unless the new defendant and W; absence of an interested party who is out of the 
should respectively shew cause to the contrary jurisdiction ; but where the suit was brought to 
within eMit days after service thereof. Worthy, enforce a charge upon the produce of the estate 
In re Gulley v. Worthy, 46 L. J., Ch. 182 ; 4 of an absent party, in the hands of his agents and 
Ch D 1 80 : 25 \v. R. 295. consignees, in performance of an agreement to 

' * . > which the consignees were parties, the court 

Foreclosure Action — Persons interested . in .refused to direct an account to be taken of the 
, Equity' of ; Redemption, ]— In a foreclosure action amount of such produce received by the con- 
an order had been made in chambers, under signees ; for as the absent party would neither be 
Orel. 'XVI. r. 9, authorising two of a large Class bound by the account of what was due to the 
of persons, all having the same, interest in the plaintiff in respect of the charge on the estate, 
equity of redemption, to defend in the action on nor be' compelled by the decree for payment of 
behalf and for the benefit of the others : — Held, what was so found due, to allow in the accounts 
that a foreclosure order could not be made 0 f his consignees the payments to be made by 
unless all the persons interested in the equity of them in pursuance of such decree, the accounts 
redemption were parties to the action. ^ Griffith of the receipts of the produce of the estate by 
v. Pound, 59 L. J., Ch. 522 ; 45 Ch. D. 553. the consignees could not be taken for any final 
, , _ purpose. Kirwan v. Daniel, 7 Hare, 347. 

Power to consent to Judgment. J Persons Where a plaintiff is abroad on foreign service 
authorised by the court to defend an. action on with his regiment, the defendant who might 
behalf of others having the same interest can* bave pushed on the proceedings, cannot, on the 
nut consent to judgment against them the plaintiff’s return some years afterwards, discharge 
proper course in case t here is no defence is to bill on account of the delay. Mullins v. 
submit on their behalf to judgment. Xiees v, tToionsend , 2 Dow & Cl. 430 ; 5 Bli. (N.S.) 567. 
liiehmond , 62 L. T. 42 1 . Where the person whose interests are sought 

Title of Action — Creditors’ Administration tc ? ^. e by the decree is out of the juris- 

Action.] — Where neither the title of the writ nor fiction of the court, the suit cannot proceed m 
of the statement of claim in a creditor’s adminis- his absence. *w»t. Blount, 2 Buss. & M . M. 
tration action shew that the plaintiff is suing ^ere a defendant is out of the junsdiction 
« on behalf of himself and all other creditors” and gf not ^made to appear, it amounts to the 
of the deceased, the title of the statement of same thing as, if the process had been taken out 
claim must be amended by adding those words. for want <? £ au appearance, and earned on to a 
It is not sufficient that a statement to that effect sequestration. Barwent v Walton, 2 Atk dO 
should appear in a paragraph of the statement Interpleader upon opposde clams ; interpleader 

of claim. Tottenhmn. In re. Tottenham y. Totten- a11 defendants, but one residing out of the 
ham, 65 L. J, Ch. 649 ; [1896] 1 Ch. 628 ; 74 jurisdiction m Scotland. The plaintiff, after » 
... .. . , 5 — — ’ T*Af».annn;hlA bmp _ bavin rr lisprl nnf> mnfrfinfip to 


irr L.h’w W Vqq 1 J * ’ reasonable time, having used due diligence to 

ij ‘ ' 1 y 5 * " . bring them in, being decreed to give i up the 

subject to the only defendant appearing, pro- 
/. Absent Parties. teeted afterwards against the others by injunc- 

i Tt> ™ fnfnv tion ; and order that- service on the attorney 
Inteilocutoiy Application.]— In an mtei- h ld b d Stevenson v. Anderson, 2 Yes. 
locutorv application with which some ot the „ ^ 107 • 13 R R 126 

parties to the action who had no interest in such ’ wag ^virtedf in the names of two 


/. Absent Parties. 


appUcatum were not served, an order nisi was was aUe ged, for the 

ma,le to be binding on the absent .part es three ^ etitionei g The ^ evidence of the trust was 
days after service un ess they showed cause. ‘ statements in / he tition ancl verifytog 
n-ihon v. Church, 9 Ch. D. oo2 ; 39 L. T, 413 ; 0 


, f Tp -« affidavits of a letter written by the donor for 

“ * v '* ^ the purposes of the application. One of the 

Compromise in Relation to a Trust — Jurisdic- alleged trustees being resident in some place 
tion,] — Orel. XVI. r. 9a, of the R. S. G. 1883, unknown out of the jurisdiction, a petition 
which enables the court, in proceedings con- fas presented, praying that the stock might 
corning a trust, to sanction a compromise so as transferred to the petitioners ; but the court 
to bind persons who are not parties to the refused to make > the order in his absence, though 
proceedings, gives no jurisdiction to bind persons, it was stated that he declined to act, and the 
however few in number, who have expressly other trustee submitted to act as the court 
dissented from the compromise. Compromise should direct. Dunbar* In re* 2 Jo. & Lat. 120 ; 
sanctioned as against absent persons, who had 8 Ir. Bq. R. 71. 1 

. expressed no opinion, on provision for payment There is no need to make persons .parties 
to dissentients of the maximum amount which who are out ot jurisdiction, of court, but it is 
they could in any event be entitled to claim, usual to apply to reserve li oerty to alter decree m 
CdUmh-m V. super. 64 L. J., Ch. 149 ; [1894] to them. Att.-Gen. v. Balhol College, 9 Mod 407. 
3 Oh. 71(5 : 12 R. 87 ; 71 L. T. 456— C. A. I? order, to dispense with a pewon being 

made a defendant, it is not sum iient to allege 

Out of the Jurisdiction.] — Where the defen- that he absconded a year before^ the bill was 
uants who have appeared are only interested filed. P enfold v. Sum, 5 Sim. 405. 
in two-thirds of the mortgaged property, the Where a bill was brought to recover the 
persons enu lieu io tliu oiher third being merely arrears of an annuity, and the grantoiy was 
named as dufemlauis out of the jurisdiction, a alleged to be and in fact was out of the juris- 
mortgagee cannot obtain a decree for the sale or diction : — Held, that the cause must stand over 
forclosure either of the whole property or of the till he should be made a party, Smyth v. 
two-thirds. CaMick v. CoolW, fX R. 403 ; 9 ( dw tubers, 4 Y. & Coll. 40, 

Jur, (N.S ) 454 i 7 L, T. 844 ; J 1 W. R 395. 

The court may proceed with a cause so far as Intervention.] — A party permitted to inter- 

a final order can be made notwithstanding die vene as a defendant in a cause after it had been 


a j an order can be made notwithstanding the 1 vene as a, defend 
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necessary party ; ■ and it ■ is not a case in which 
the court will, under the 40th Order of August, 
1841, make a decree saving the rights of such 
party when absent, although the defendants say 
that the trust fund is insufficient for the purposes 
for which it was created, and that there is, there- 
fore, no surplus to be paid to the absent party. 
Kim her v. Ensworth , 1 Hare, 293; 11 L. J., Oh. 
151 ; 6 Jur. 162. , „ ol l 

Semble, the 40th Order of August, 1841, 
enabling the court to make a decree saving the 
rights of absent parties, does not apply to cases 
where the security of an absent party might be 
diced by the decree, or where the effect of 
•ee might be to transfer the legal interest 
in property in which the absent party is equit- 
ably interested. lb. . 

Where it appeared, by a statement m an 
that C., who was not a party to the suit, 
interest in the subject-matter of the suit, 
i objection on account of C.’s absence 
b taken by any of the answers: — Held, 
is was a case within the 40th of the 
Orders of August, JS41, and the court 
decree in the suit saving the rights of 0. 

t v. Clark, 1 He G. & Sm. 307. 

>e made under the 40th Order of August, 
ithout prejudice to the rights of absent 
'Mayber y v. Brooking, 7 He G. M. & G. 
L. J 'Ch.87 ; 2 Jur. (N.S.)76 ? 4 W.B. 155. 


heard, on further directions, he having been out 
of the jurisdiction during the previous proceed- 
ings, and now submitting to be bound by them. 

Wm v. tem 1 Bass. Is M. 332. See also 
Pitt v, Brewster, Hick. 37; Banister v. Wfl/i 
Hick, 686 ; Chpd v. Butler , %. Sim. & S. 4o7 ; 

4 L. J. Co.S.) Ch. 69 ; and dicta in Harford v. 
Browning, 1 Cox, 307. 

Representation by Persons having same 

Interest.]—*^ Representation of Parties, 
supra, cols>63 et seq. 

Saving Rights of.]— Equity will not permit a I prejiu 
decree to be made use of to evict the interests of [the deer 
persons not parties, and who were ; tacitly pro* 
tectecl by it. Foley v. Gough, 1 Ball & is. 148. 

;s of persons 
•elief on the I answer 


not parties to the suit, tor it 
terms that such persons be no 
v. Gough, 1 Ball & B, 447. 

Objection that a person 

interest with plaintiff is not _ 

plaintiff taking his relief with a saving 
rights of such absent person. Moore v. j 
2 Moll. 137. 

A decree made in the absence of a n 
party, but without prejudice to his xigt 
interests. IVillats v. Bushy, 5 Beav. 1 
L. J., Ch. 1. 

A. executed a voluntary settlement < 
estate in favour of his wife and cliildrc 
afterwards contracted to sell it for v: 
consideration. The purchaser filed a 1 
specific ]>erformance against the vendor, his wife 
and children, and the trustees in whom the legal 
estate was vested. One of the children washout 
of the jurisdiction, and did not appear. _ The 
court decreed a specific performance, and ordered 
the trustees to convey to the purchaser saving v. JS eivui 
the rights of the absent party. Ih. W t 

The court may. under the 40th General Order Efiect 
of August, 1841, make the decree, saving the usual pre 
right of an absent party, as where neither a a necessj 
representative nor assets of an executor, Baulmz an accot 

v. Peel, 1 Coop. C. C. 363. . , 

And see the eases of objection for want of WeMstcd 
parties collected and discussed, lb. L c 

On a devise of real and personal estate charged between 
with the testator’s debts and legacies upon adversely 
trust for his nephew for life (the only son 
of the testator’s only brother), m strict tail 
male, remainder to the nephew’s first and other 
sons, remainder to testator’s own right heir 
in the event of failure of heirs of his brother, 
and of the estate going over to right heirs more 
remote, then he charged the estates with pay- 
ment. of a sum to his niece,; the nephew dim 
without issue, having survived his father : Held, _ 
in a suit by the niece, the administrator of the 3bb. 
nephew, limited for the purposes of the suit, was 
a sufficient representative of the personal ^estate answer 
of the nephew in the cause, — - - - - - 

the surviving trustee appointed by the testator 
and the personal representative of the testator 
should properly be parties:; but that the defen- 
dant not having objected to their being necessary 
parlies, the c/u ri. v di ' ihc i )!h Oremt \uguw > 1 rayn g 

1841, would ma e a deei je saving r 1 r"*" j r”"'' 

Faulkner v. Darnel 3 Hare, 199. _ as persons 


parties to the proceeding. Hawkins v. Hawkins, 
and 1 Hare, 543 ; 11 L. J., Ch. 428 ; 6 Jur. 638. # 

A decree obtained without making parties 
those whose rights are affected, thereby, is 
fraudulent and void as to those parties: and a 
purchaser under it with notice of the defect is. 
not protected by it. Gijfard v.Ilort, 1 Sch. & Let. 

" After the trustees of a charity had put m their 
j T ) ji suit, and before the nearing, one: 
and SlThS^f I imste text, mi mother resided. New trustees 
1 1 wore appointed in their stead, but were not made 

parties to the cause before the bearing. After 
the cause was heard, and judgment pronounced, 
an information was filed against the new trustees,. 

„ the benefit of the former proceedings 

rheir righ ..against them, and thar ihco niiirho b i moved 
S - not duly qualified, Die « nv trustees, 

uj answer, made a case to shew that the* 
decree, if enforced, would be prejudicial to the 
charity, and insisted that it ought not to be made 
against them :- — Held, that the new trustees came- 
iu i rider the form ier : nd not unde * the trustees- 
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for whom they were substituted ; that the issue 
on' the information was not merely whether the 
new trustees were bound or not by the decree ; 
that having been trustees at the time of the 
decree, they ought to have been made parties ; 
that not having been parties, they were not so 
bound by the former proceedings as to be pre- 
el tided from making a ease, by way of defence to 
the suit ; and that the statement in their answer 
of further facts for that purpose was therefore 
not impertinent. Aft.- Gen. v. Foster, 2 Hare, 81 
12 L. J., Ch. 44 ; 6 Jur. 1032. 


but an action for the publication of a false and 
malicious statement, causing damage to the 
plaintiffs personal estate, survives : — Held, there- 
fore, that a claim for falsely and maliciously 
publishing a statement calculated to injure the 
plaintiff’s right of property in a trade-mark was 
put an end to by the death of the plaintiff after 
the commencement of the action only so far as 
it was a claim for libel, but that so "far as the 
claim was in the nature of slander of title the 
action survived, and could be continued by his 
personal representative, who would be entitled 
to recover on proof of special damage. Hat chard 
v. Mege. 56 L. J., Q. B. 397 ; 18 Q. B. D. 771 : 
56 L. T. 662 ; 35 W. R. 57 6 ; 51 J. P. 277 

! Mandamus to enforce Statutory Duty.] — An 

action for a mandamus to compel a local authority 
| to make such sewers as may be necessary for 
I effectually draining their district in' pursuance 
of s. 15 of the Public Health Act, 1875, survives 
to the executors of an owner of premises within 
the district dying after the commencement of 
the action . Peebles v. Oswa Idtwistle Urban 
Council, 65 L. J., Q. B. 499 ; [1896] 2 Q. B. 
159 ; 74 L. T. 721 ; 44 W. E. 513 : 60 J. P. 516 
— C. A. 


g. Change OF Parties. 56 L. T. 662 ; 35 W. R. 576 ; 51 J. P. 277 

1. On Death. Mandamus to enforce Statutory Duty.] — An 

a. When. Came of Action Sur vives. action for a mandamus to compel a local authority 

to make such sewers as may be necessary for 
Generally.] — Where the cause of action is effectually draining their district in' pursuance 
money due, or a contract to be performed, gain of s. 15 of the Public Health Act, 1875, survives 
or acquisition by the labour or property of to the executors of an owner of premises within 
another, or a promise by a testator expressed or the district dying after the commencement of 
implied, the action survives against the executor ; the action. Peebles v. Osmaldtwistle Urban 
otherwise, if it is a tort, or arises ex delicto, Council, 65 L. J., Q. B. 499 ; [1896] 2 Q. B. 
supposed to be by force and against the peace, 159 ; 74 L. T. 721 ; 44 W. R. 513; 60 J. P.,516 
HamUey v. Trott, Cowp. 375. — C. A. 

Injury to freehold Property.] — The plaintiff, Liability ex Contractu implied by Foreign 
in an action for a mandatory injunction and Law — Waste.]-— A testator, domiciled in Eng- 
damages for obstruction of light to freehold land, died leaving considerable property in that 
property, died more than six months after the country. He was also entitled as “ possessor ” to 
commencement of the action, and three months the usufruct of three estates in Austria, Hungary 
after her death B. J., her executor and devisee, and Croatia, held under three family settlements 
obtained the common order, under Ord. XVII. or fidei-commisse. Every fid ei-coin miss was 
r. 2, to carry on proceedings against the defen- subject to the jurisdiction of the land court of 
dant. The defendant moved to discharge the the district in which the property was situate, 
order on the ground that the cause of action did and on every change of possession (which could 
not survive : — Held, that the plaintiff’s equitable take place only on succession) the successor 
right to a mandatory injunction devolved to made a declaration to the court that he took 
B. J. as her devisee, and that B. J., as her possession. It was a fundamental principle of 
executor, was at least entitled to continue the Austrian, Hungarian, and Croatian law that the 
action for the recovery of damages in respect of “ possessor ” was bound to maintain the subject- 
injury committed during a period of six months matter of the fidei-commiss, and transmit it to 
prior to the plaintiff’s death. Jones v. Simes , his successor in the state in which he received 
59 Jj. X, Ch. 351 ; 43 Ch. D. 607 ; 62 L. T. 447. it : and upon his death his allodial estate was 
After judgment for the plaintiff upon a special liable for dilapidations. A creditor’s action was 
case in an action to recover damages for injury brought in England by the successor under the 
to land by working the mines beneath, the fidei-commisse, against the executrix and trustees 
defendant died. The judgment directed that of the testator for administration of Ms real and 
the damages should be assessed by an arbitrator, personal estate, the plaintiff claiming damages 
upon certain principles laid down by the court : for dilapidations. The executrix objected that 
* — Held, that the defendant’s widow, who was no claim could be maintained in England in 
also his executrix, would not be added as a respect of any act or default committed abroad, 
defendant under Ord. L. r. 4, ami that the unless such act or default shewed a good cause 
maxim actio personalis moritur cum persona of action both in the foreign country and in 
applied. Chapman v. Pay, 49 L. T. 436 — C. A. England, and that, the claim being in the nature 
Reversing 31 w. R, 767. of a claim for waste, no action would lie in 

England : — Held, that the action rested on an 
Injury to Personal Estate.] — Whenever the implied contract or obligation and not on tort, 
pleadings in an action, whether founded on con- and that the maxim actio personalis moritur 
tract or on tort, shew that injury has been done cum persona did not apply. JBatthyany v. 
to a man’s personal estate as distinguished from Waif ord, 56 L. J., Ch. 881 ; 36 Ch. I). 269 ; 57 
his person or reputation, the action, in case of L. T. 206 ; 35 W. R. 814— C. A. 

The death of the plaintiff survives to and may 

be continued by his legal personal representative. Infringement of Trade-mark or Patent.]— An 
Tinjrroxx y. Grant. IS L J., 0. P. 1 ; 4 0. IP 13. action by the registered owner of a trade-mark 
40: 39 L. T. 081 : 27 W. i\. 87 — C. A. claiming an injunction rostra ning ii fring meat 

Soluble, that even if the injury can only be and fraudulent imitation, and the usual conse- 
nneiTcd ihi> is siilL sufficient. Ih. quential relief, is not extinguished bv the death 

? I ' t:< f an idministrai r is the same of the plaintiff, but survives to his personal 
m this respot t as rliar of an executor, lb. represei tatives. Gain /, v. Da ton . 56 L. J.. Ch. 

An action for defamation either of private 823: 35 Oh D. 700 : 57 L. T. 18: 35 W. IL 
character or of a person in relation to his trade, 709. 
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one of them dies, the action for an infringement 
in his lifetime descends to the survivor, who is 
entitled to recover the whole damages. Smith 
v. L. % X. W. My 2 El. & Bl. 69 ; 17 Jur. 
1071. ' ■ 

Sale by Father of Infant’s Property — Com- 
pensation.]— According to the law of Peru, a 
lather is entitled to administer the estate of his 
infant child, and to receive for his own benefit 
the income during the child’s minority, A father 
during the infancy of his daughter sold (as it 
was alleged, improperly) a part of her property 
for much less than it proved to be worth. 
After his death the daughter claimed compensa- 
tion out of his estate for the loss occasioned by 
this disadvantageous sale : — Held, that the father 
stood in such a fiduciary position towards the 
daughter that the rule actio personalis moritur 
cum persona did not apply to the demand, 
and that, as the sale had been made without 
justification, the father’s estate must account 
for the amount which would have been received 
from the property had it been retained in specie. 
Concha v. Murrieta , 40 Ch. D. 543 ; 60 L. T. 
798—0. A. 

Action by Director against Co-directors for 
Contribution — Death of one Defendant.] — L. and 

two others were directors of a company, and on 
various occasions authorised loans to be made 
out of the funds of the company. The company 
afterwards brought an action against another 
director for such unauthorised loans, and re- 
covered judgment against him, which he dis- 
charged. He then brought an action for contri- 
bution against the three directors, of whom L. 
died after the commencement of the action, and 
his administrator was made a defendant : — Held, 
that the action survived against L.’s estate. 
Manuhill v. Fdwards, 55 L. J„ Ch. 81 ; 31 
Ch. D. 100 ; 53 L. T. 949 ; 34 W. B. 96. 

Breach of Promise of Marriage— Special Dam- 
age.] — Ho action lies for damages for breach of 
promise of marriage against the personal repre- 
sentatives of the promisor, unless in respect of 
special damage— that is, actual loss to the 
temporal estate of the promisee, flowing directly 
from the breach, or which may reasonably be 
supposed to have been in the contemplation of 
both parties at the time of the promise as the 
probable result of the breach of it. Finlay v. 
Chirney, 57 L. J., Q. B. 247 ; 20 Q. B. I). 494 ; 
58 L. T. 664 ; 36 W. E. 534 ; 52 J. P. 324— 
C. A, 

Misrepresentation.] — The plaintiff advanced 
money on a mortgage of certain property on the 
faith of certain representations made to him by 
the solicitor who negotiated the mortgage for 
him that the security offered was a good one. 
These representations were untrue, and were 
known by the solicitor, when he made them, to 
be so. The : usr p * mentation was not discovered 
until after the solicitor’s death, and shortly after 
that the plaintiff commenced tins action against 
the solicitor's executors to recover the amount 
lent, and the arrears of interest Hold, that 
although the plaintiff would have bad a good 
claim against the solicitor himself if he had been 
alive, yet that never having asserted it in his 
lifetime, be could not now, after the death of the 
person who was to blame for the loss, assert it 
against his representatives. Young v. Walling 


ford , 52 L. J., Ch. 590 ; 48 L. T. 756 ; 31 W. E. 
838. 

By the law of Scotland, if there is a pecuniary 
loss occasioned by a fraudulent misrepresentation, 
and the party guilty of it dies, an action can be 
maintained against his executor if he is' lucratiis- 
— that is, possessed of assets. Davidson v, 
Tulloch, 6 Jur. (N.S.) 543 ; 8 W. B. 309. 

Tort— Action against Sole Partner in Firm.] 
—The plaintiff brought his action for damages 
and an injunction against the firm of T. & Co. for 
torts committed by the firm. The firm consisted 
of T. alone, who died more than six months after 
the commencement of action, and the action 
was continued against his executors — Held, that 
| T. having died more than six months after the 
commission of the acts complained of, no action 
either for damages or injunction could be main- 
j tained against his executors ; although the action 
j had been commenced in the lifetime of the testa- 
tor, and although the executors continued^ the 
business in the name of the firm. Kirh v. Todd , 
52 L. J., Ch. 224 ; 21 Ch. D. 484 ; 47 L. T. 676 ; 
31 W. B. 69— C. A. 

Property or Proceeds Appropriated .]— 

By a decree in 1870 it was declared that H. and 
F., and the estate of their deceased partner, were 
liabl e to the plaintiffs for minerals taken by them 
under the plaintiff’s farm, and that H. and F. 
were liable to compensate the plaintiffs for user 
of all roads and passages under the farm, and 
inquiries were directed — 1. As to the quantity of 
minerals taken and their value. 2, What 
quantity of minerals had been carried by the 
defendants through the roads or passages under 
the farm. 3. What, upon the result of the 
second inquiry ought to be paid by the defen- 
dants as way leave for the user of the roads and 
passages. 4. Whether the farm, and the mineral 
property of the plaintiffs under it, had sustained 
any and what damage by reason of the way in 
which the defendants had worked under the farm. 
Pending these inquiries F. died, and his executrix 
moved to stay proceedings under the second, 
third, and fourth inquiries : — Held, by Pearson, J., 
that the fourth inquiry must be stayed ; but that, 
as the estate of F. had derived profit from the 
trespasses to which the second and third inquiries 
related, it was liable after his death, and that 
those inquiries must be prosecuted. But held, 
on appeal, by Cotton and Bowen, L.JJ. (dissert- 
tiente Baggallay, L.J.) that proceedings under 
the second artel third inquiries must also be 
stayed, for that, apart from cases of breach of 
contract, a remedy for a wrongful act done by a 
deceased person cannot be pursued against his 
estate, unless property, or the proceeds or value 
of property, belonging to another person have 
been appropriated by* the deceased person and . 
added to his estate. Phillips v. Worn fray, or 
FothergiM v. Phillips, 52 L. J., Ch. 833* 24 
Ch. H.‘439!;;;; : 49in.T.“ff;4;82 

Extraordinary Traffic — Recovery of 

Expenses — Summary Procedure,] — The sum- 
mary procedure provided by s. 23 of the High- 
ways and Locomotives (Amendment) Act, 1878, 
foi recovery of expenses incurred in repairing 
damage to roads caused by extraordinary traffic 
from the person by whose order it has been 
conducted is founded on tort. Proceedings 
under the section cease on the death of the 
person in whose lifetime anti by whose order 
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the damage was caused. Story v. Skeard , 61 Of Co-plaintiff— Joint Tenant.] — Where joint 
Xj. J.. M. C. ITS ; [1892] 2 Q. B. 515 ; 67 L. T. tenants file a bill, and one dies, his interest 

423; 4i W. B. 31 : 56 J. P. 760. survives the other, and therefore there is no 

abatement. Wright v. Dorset, 3 Oh. hep. 66. 

Arbitration purporting to bind Repre- Sed quaere as to tenants in common. S. C, 1 

sentativea.]— When an action of tort dying with Eq. Abr. 1, 

"the person is referred to arbitration- by an order 

made by consent, and with a stipulation that the — — Next of Kin.]— Suit ordered to be revived 
award shall bind the representatives in case of on the application of two surviving plaintiffs, 
the death of either party, and the plaintiff dies against the same defendants, one of the co-plain- 
before the award, the action abates and the tiffs, who claimed as next of kin, having died,, 
plaintiff’s executors cannot be substituted. Bow- after application, without legal representation, 
her v. Evans, 54 L. J., Q. B. 421 : 15 Q. B. D. Ure v. Lord , 2 Dr. & Sm. 263; 34 L. J., Oh. 

565: SSL. T. 801; 33 W. B. 695— 0. A. 225; 10 Jur. (N.S.) 1042; 11 L. T. 263; 13 

W. K. 41. 

o Bistress,]— A. had his goods distrained on for 

rent (no rent being due), and was obliged to pay Tenant for Life and in Fee.] — Bill by 

97, 13.?. to procure the distress to be withdrawn, two persons, claiming, one to be tenant for life; 
A, died, and his executrix brought an action of an estate, the other to be tenant in fee- 
tor the taking the goods; and the declaration (subject to the first plaintiff’s, life estate) of one- 
stated that the goods were detained till A. paid third of the entirety, against a defendant, W.,. 
IM. 13?.. whereby his personal estate was dimin- who claimed the entirety by an adverse title, 
islied : — Held, that, on this declaration, the i and other defendants who claimed the remaining- 
executrix could only recover damages to the two-thirds under the same title as the second 
amount of 9 1 . 13,?. Ladder v. Paterson , 1 plaintiff, alleging that W. had begun to cut 
Car. & K. 271. timber on the estate, and threatened to cut the 

whole, and praying that he might be restrained. 
Personal Injuries.]— A plaintiff in an action The first plaintiff died : — Held, that revivor was 
fora personal injury died before verdict .-—Held, not necessary ; and that the surviving plaintiff 
that his legal representatives could not enter a had a sufficient interest in the subject" matter to 
suggestion of the death under s. 137 of 15 & 16 continue the suit. Wilson v. Wilson, L. B. 9 Eq. 
Yier. c. 76, and proceed with the action. Filnn v. 452 ; 18 W. B. SOL 

Perkins, 32 L. J., Q. B. 10 ; 8 Jur. (N.s.) 1177 ; In a suit for specific performance of a contract 
7 L. T. 364 ; 11 W. B. 95. for sale to a railway company by a tenant for 

An action for personal injuries is within the life of one-third and owner in fee of other two- 
15 & 16 Viet. e. 76, s. 139. Therefore, where a thirds of real estate, after the cause was set 
plaintiff in such an action died between verdict down for hearing on notice of motion for decree 
and judgment : — Held, that judgment signed the first plaintiff died. An order was made to 
within the time prescribed by that section was enable the surviving plaintiffs to prosecute the 
regular. Kramer v. Way mark , 4 H. & C. 427 ; decree as if the tenant in tail, who had suc- 
35 L. J., Ex. 148 ; L. B. 1 Ex. 241 ; 12 Jur. (KS.) ceeded the deceased plaintiff, had been originally 
395; 14 L. T. 368 ; 14 W. B. 659. a defendant. Williams v. Llanelly Railway 

and Dock Co,, 39 L. J., Ch. 820 ; L.‘ E. 10 Eq. 
Of Member of Corporation,]— A suit by a cor- 401. 
poration does not become defective on the death 
of some of the members ; otherwise, of a suit by 
the members in their individual characters. 

Blackburn v. Jcjmm, 3 Swanst. 138. Devisee.] — Devisee of a deceased plaintiff may 

In suit hy dean and chapter upon abatement obtain an order to revive under the 15 & 16 Viet, 
by death of dean, the ‘suit may be revived by c. 86. s. 52. Gilbert v. Tomlinson , 6 Jur. (N.S.) 
his successor by mere bill of revivor. Pakenham 532 ; 8 W. R. 467. 

v. Casey, 8 Ir. Eq. B. 524. A sole plaintiff died, having devised the estate 

which was the subject of the suit Held, that 
Of Husband or Wife.] — If the bill be brought the devisee was not entitled to an order to revive 
by husband and wife for a demand in her right, under the 15 & 16 Viet. c. 86, s. 52. Laurie v. 
and the husband dies, it is in nature of a chose Crush , 32 Beav. 117 ; IN. B. 225 ; 9 Jur. (N.s.) 
in action and survives, and the cause does not 453 ; 7 L. T. 662 ; 1 1 W. B. 275. S. XL, Bendy 
abate. Pary v. Jmeon, 3 Ch. Itep. 40. v. Bendy, 5 W. B. 221. 

Where husband and wife commenced an action An administration suit was instituted by a 
for money lent by the wife before marriage, and trustee of a will against the residuary devisees, 
she died pending the action : — Held, that it and legatees, one of whom was a co- trustee with 
thereby abated. Cheeeki v. Powell , 6 B. & G. the plaintiff. The plaintiff died after decree, 
253 ; 9 D. & R. 243 ; 5 L. J. (Q.s.) K. B. 122. and the suit was revived by an original bill 
Where a sole plaintiff (a married woman) in a against the same parties by a trustee appointed 
suit for a partition and for the apportionment in the place of the original plaintiff. The new 
of mortgage debts, died, leaving two co-heiresses, plaintiff having died : — Held, that the suit might 
and her husband tenant by the curtesy who be revived by the common order at the instance 
then became bankrupt the common order for of one of the defendants, who was a residuary 
revivor was made. Gibhms v. Eydon, 18 L. T. devisee and legatee, but was not and did not 
399. ‘ intend to become a trustee. Edmonson v. Sharp, 

% . ' L, R. 12 Eq. 198; 19 W. R. 709. 

Of Partners.]— Semble, that where one of The heir-at-law being made a defendant to a 
several partners, plaintiffs, lies, the suit survives claim tiled by a simple contract creditor of a 
to the others Anderson v. Wallis, 4 Y . & Coll testator, died, having by his will devised the 
336. Affirmed, 1 Ph, 202. , ' estate sought to be made assets to his son upon 
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trust for sale, and upon further trust out of tile 
proceeds thereof to pay a legacy to his executors : 
— Held, on a motion to revive the suit against 
the devisee and executor of the heir-at-law, that 
this was a transmission of interest within s. 52 
of the 15 & 16 Viet. c. 86, hut that the order, 
being ex parte, is liable to be discharged. Lowe 
v. Watson, 1 Sm. £c G. 128. 

An order to revive, under 15 & 16 Viet. c. 86, 
s. 52. made, in order to bring before the court 
the devisee of a defendant who had died before 
decree. Durham (Dari) v. Legat'd, 34 Beav. 442. 

In a suit relating to real estate, the sole plain- 
tiff, dying before decree, having devised the 
estate, the devisee may be brought before ^the 
court by the common order, under 15 & 16 Viet, 
c. 86, s.* 52, and a supplemental bill is unneces- 
sarv. j Eure v. Brett. 34 Beav, 441 ; 6 X. R. 181 ; 
34 L. J.,0h. 400 ; 13 W. R. 732, 763. 

A sole plaintiff having died after decree, an 
order to revive against his devisee was made. 
J. tidfovd v, Bedford , 35 Beav. 342. 

■ Death of both Far ties— Ex parte Application. ] 

— Where plaint iff and defendant die, pending an 
action which survives as between the respective 
personal representatives, the court will, upon 
ex parte application, order the action to be con- 
tinued in the names of their respective personal 
representatives. Sellars v. Goode , 30 L. R., Ir. 
298. 

One Party becoming Representative of Other.] 

— When a sole plaintiff dies before decree, and 
a defendant becomes his legal personal repre- 
sentative, the common order to revive cannot be 
made. Bates v. Bates . 41 L. J.,jCh. 280 ; L. R. 
18 Eq. 138. 

Where there is a sole plaintiff in a suit and a 
sole defendant, and the defendant dies, having 
appointed the plaintiff his sole executor, an 
order to revive ma} r be obtained by the plaintiff, 
as executor, against the persons beneficially 
interested, who have been summoned to attend 
the proceedings in chambers. Pedder v. Pedder , 
29 L* J„ Ch. 64 : 5 Jur. (tf.S.) 1145 ; 1 L. T. 19 ; 
8W.R.T5. 

A sole plaintiff died after decree, leaving a 
co-defendant his executor, who proved the will 
and obtained ari order to revive, thus becoming 
plaintiff and co- defendant ; his name was struck 
out as co-defendant. Greene v. Greene. Ir. R. 5 
Eq. 224. 

Sole Petitioner.] — When a sole petitioner dies 
after an order made on the petition directing 
inquiries, and whilst those inquiries are pending, 
the court will order the petition to be continued 
and carried on by the representatives of the 
petitioner. Atkins's Bdate, In re, 45 L. J., Ch. 
.117 ; 1 Ch. 13. 82 ; 24 W. R. 39. 

Infant’s next Friend, j — When the next friend 
of an infant plaintiff dies pending the action, a 
new next friend may be appointed on an ex 
parte motion in court. Duly v. Daly , 9 L. R„ 
Ir. 383. 

Executor — Libel.] — An executor may, under 
17 Car. 2, c. 8, s. 1, enter up; judgment on a 
verdict obtained by hie restator in an action for 
libel. Palmer v. Cohen , 2 B. & Ad. 966. 

. - — Arbitration purporting to bind Repre- 

sentatives,]— Where an action of • tort dying 


with the person is referred to arbitration by an 
order made by consent, and with a stipulation 
that the award shall bind the representatives in 
the case of the death of either party, and the 
plaintiff dies before the award, the action abates, 
and the plaintiff’s executors cannot be substi- 
tuted. Bowlter v. Beans, 54 L. J., Q. B. 421 ; 
15 Q. B. D. 565 ; 53 L. T. 801 ; 33 W. R. 695— 
C. A. 

Order to continue Proceedings before Probate.] 

— Where, after an order directing the trial of 
issue of fact before a jury, one of the plaintiffs 
died within fourteen (lays of the date fixed for 
the trial, the court, on the application of his 
executors, made an order continuing the pro- 
ceedings, the executors undertaking to apply 
forthwith for probate, and to produce the same 
at the trial of the action if obtained. Hughes v. 
West, 13 L. R., Jr. 224. 

One Co-Plaintiff dying before Judgment — 
Application after Judgment.] — An action for 
damages was brought by several plaintiffs having 
separate causes of action. Two of the plaintiffs 
died before the trial, but no application was 
made to put off the trial, and judgment was 
given for the defendants and the action dis- 
missed. The executors of the deceased plaintiffs 
applied under Ord. XVII. r. 4, for an order to 
carry on the action against the defendants 
Held, that the order ought not to be made: 
Cotton, L.J., holding that the court had no 
jurisdiction to make such an order after final 
judgment : and Lindley and Lopes, L.J J., hold- 
ing that, whether the court had jurisdiction or 
not, it was not necessary or desirable to make 
such an order in the present case. Arm son v. 
Smith, 58 L. J., Ch. 335 ; 40 Ch. D. 567 ; 60 
L. T. 206 ; 37 AWE. 405— C. A. 

Order by whom Obtained.] — Order made on 
the application of the sole defendant appointing 
a person to represent the estate of the plaintiff, 
who had died insolvent and apparently intestate, 
in order that the defendant might have an 
opportunity to move for dismissal of the action 
for want of prosecution. Wing rove v. Thompson , 
11 Ch. D. 419 ; 27 W. R. 910. 

A person served with notice of an administra- 
tion judgment, and having obtained liberty to 
attend the proceedings under it, is in the same 
position as a party to the action, and is entitled 
to obtain an order of course to revive the action 
on the death of the sole plaintiff. Burstall v. 
Fearon, 53 L, J., Ch. 144 ; 24 Ch. I). 126 ; 31 
W. R. 581. 

Claim ordered to stand over for the plaintiff 
to obtain administration to or bring the repre- 
sentative of A. B. before the court. Xo steps 
having been taken, ordered that plaintiff bring 
a proper representative before the court, and 
within fourteen days set down the claim for 
hearing, or in default that stand dismissed with 
costs. Pearce v. Weapon, 24 Beav. 253. 

■ ■ ■ Application; 'where " and ■ to Whom made.]— 

8emble, that applications for an order to carry 
on proceedings under the Judicature Act, 1875, 
Ord. L. r. 4, may be made to a judge at 
chambers. Crane v. 1 aft us, 24 AY. R. 93. 

An order to revive under Judicature Act, 
Ord. L. r. 4, is an order of co rse ID th t v. 
Miller, 24 AV. Ii. 109. 

A sole petitioner having died, an order was 
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made ex parte for her representatives to carry j by the plaintiff against them does not authorise 
on the petition. 'Atkins's Estate, In re, 45 L. J., S them to prosecute the counterclaim against him. 
Ch 117 * 1 Ch. 1). 82 ; 24 W. E. 39. 1 Andrew v. Ait hen, bl L. J., Ch. 784 ; 21 Ch. D. 

| 175 ; 46 L. T. 689 ; 30 W. R. 701. 

Sole Defendant in Administration Action.]-— j T , 

In a orwlitor's action for administration against I One of Several Defendants m Same Interest— 
an executrix, a decree had been made and a ! Absence of Personal Eepresentative.]— Pending 
summons taken out for a receiver ; but pending an action to make several defendants liable for 
the summons the sole defendant died. The court, a breach of trust, H. S., one of the defendants, 
on the application of the plaintiff, appointed an died before decree, having made his will, 
interim receiver whose powers were to extend appointing executors, who had not proved the 
for ten days after the appointment of an adminis- will. It appearing that the liability ot the sur- 
trator de bonis non, the plaintiff undertaking to viving defendants was the same as that of H. 
use all possible speed in obtaining the appoint- the court made an order that the suit should 
meat of such administrator and to accept short proceed in the absence of a personal represen- 
notice of motion to discharge the receiver, tative of H. S. Hibernian Joint Stock Co, v. 
Part**, In re, Cash v. Parker, 48 L. J., Ch. PattreU, 13 L. K., Ir. 335. 

t»yi : 32 Ch. D. 293 : 40 L. T. 878. Appointment of Eepresentative.] — Bill and 

/v** i interrogatories served on E., who took no notice 

Of Defendant— Adding of them. Bill consequently ordered to be taken 

\\as hi ought against three defendants clc i ng ■ confesso a g a inst him. Judgment drawn up 
damages m respect of their alleged conspiracy ^ cotclingly . fj pon attempting to serve E. with 
and false lepies l . - . , , ‘ , nt .judgment, it was found that he was deail at 

sr saarjaygyg a* *ansa, * 


ssssSb sEssSmSI 

an order giving him leave to amend the writ and “ that ™ thm sl * "'ceks trom the date of 
statement of claim by adding the administrator such service the court would appoint a repre- 

as a defendant, and bv making allegations that scutat U e ’ a ? d dire f Payment, unless m the 
^ v,r, meantime the widow appeared to contest, 

the estate of the intestate had been benefited by j jf ,. .. ,7, oa t it» ->/»y 

reason of the matters complained of in the M f* d J. Espuuieh 36 L. I. 367. 
action. The administrator was served with notice . r ie defendant to a foreclosure action ttei 
■of the summons on which this order was made, insolvent before foreclosure absolute j. there was 
but did not appear on the hearing, and the order 110 legal representative of his estate; an order 
was drawn up on the production of an affidavit was t “ chambers appointing one of his 

of service of the summons on- him. The onler nertof km to represent his estate for the pur- 


Ordered, that upon filing an affidavit 


was made m chambers appointing one of his 
next of kin to represent his estate for the pur- 


dui vitjc ui txic suiuinuus uu imu. xuc uivitu. « , , , . - .... , £ . i 

as drawn up was dated as of a day prior to the f>. oses , of «“* aotlo y , 1 he court reteed to make 
date of the filing of the affidavit. The writ and the foreclosure absolute m the absence of a 
statement of claim, having been amended in constituted representative -at ! the i mort- 

• pursuance of the order, were served on the ? a( £ r k-n J IT*’ [ ] ' ’ 

administrator. He then entered a conditional 1 * ZoU ’ * ■ w ' ■ * - * 

appearance and moved to discharge the order Ho Iegal Pm-sonalKepresentative-Proceed- 
for irregularity : Held, that the order had been j n g Absence.] — On the true construction of 
regularly made under Ord. XXVII. r. 1, and 0rL xvl it : 1s necessary, in order to 

Ord. XVI. r. 13, but that the administrator ought blnd the estate o{ a deceased person who has no 
not to have been served with the summons ; that lega f pers0lia i representative, that the order of 
the order must be amended by striking out the tbe co \ lrt should state that the judge has pro- 


Application by Successors to compel 

Plaintiff to proceed.] — Where an. action has 


Jlayoe, 62 L. J.. Ch. 708; [1893] 3 Ch. 146 ; 
3 R. 643 ; 69 L. X. 590 ; 41 W. R. 583. 


abated as against, a defendant before judgment, Proposed Hew Party resident outside Juris- 
and the plaintiff has refused or neglected to diction — Ex parte Application.] — Upon the 
make his successors in interest parties to the death of an accounting party in an action, the 
action, the old practice still ' prevails, and the court mav, upon an ex parte application .under 
proper course is for the defendant’s successors to Buies of Court, 1875, Ord, L. r. 4, make an order 
apply for an order against the plaintiff that he j that the action be continued between the con- 


•detauit, the action may stand dismissed as executor is resident in and has proved the will 
against^ them without costs. Motion v. King , 29 j n Ireland. Bor the purposes of making such an 
W, E. 7 3. ^ order, the court will require an affidavit shew- 

_ ^ ing the circumstances under which the order is 

Revivor — Counterclaim. ] — O u the death app i iC;d j* or . v . Marshall, 46 L. T. 480. 

of a uciendant who 1ms delivered a counter- But see Morrioe v. Smart, 73 L. T. Jour. 398, 
claim, it is necessary that his representatives, Oct. 14, 1882. 
if they wish, to prosecute the counterclaim 

against the plaintiff in the original acti in, should Beath of Sole Defendant after Notice of Trial 
■obtain an order of revivor against him. An — Trustee in Bankruptcy — Proceedings to Mud 
■order of revivor of the original action obtained Official Receiver.] — The sole defendant to an 
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action who was a trustee in bankruptcy died I 
after the action was set down for trial. The j 
plaintiff amended the writ and statement of j 
claim by making the defendant’s executors and 
the official receiver in bankruptcy parties. Ail 
the new defendants appeared, and the executors 
put in a defence ; the official receiver took no 
steps beyond appearance. The plaintiff then 
gave the official receiver and the executors 
notice that the action had been restored to the 
paper for trial, but did not give fresh notice 
of trial nor serve the official receiver with notice 
of motion for judgment. At the hearing the 
executors appeared, but the official receiver did 
not : — Held, on the merits, that the plaintiff was 
entitled to the relief sought, but the official 
receiver having been made a party, a motion for 
judgment against him must be made upon notice 
served upon him in the usual way. Johnston v. 
English, 55 L. J., Oh. 910; 55 L. T. 55; 35 
W/'B, 29. 

Representative — Amending Pleading.]— An 

heir-at-law will not he allowed to take the 
answer of his ancestor off the hie on the ground 
that it contains admissions made in ignorance of 
facts since discovered, and to file a supplemental 
answer in place of It. Toione v. Horne , 2 Jur. 
930. 

Enforcement of Order.] — An order for pay- 
ment of a sum of money by one defendant to 
another was enforced pending an abatement to 
the suit by the death of the plaintiff. Jones v. 
Williams, C. P. Coop. 488. 

Amending Order— Death of Sole Trustee In- 
testate,]— Upon the death of a sole surviving 
trustee intestate, the court made an order for 
the appointment of new trustees, and ordered 
certain lands forming part of the estate to vest 
in the new trustees u for the estate therein now 
vested in the heir-at-law of the deceased trustee.” 
After the order had been passed and entered 
administration was taken out to the estate of the 
deceased trustee. Upon motion that the order 
of the court might be altered by substituting the 
legal personal representative for the heir-at-law 
of the intestate trustee in accordance with s. 30 
of the Conveyancing and Law of. Property Act, 
1881, the court made a new order, that, not- 
withstanding the previous order, the land should 
vest in the new trustees 9 for' all the estate 
therein now vested in the legal personal repre- 
sentative” of the deceased trustee. Pilling' s 
Trusts, In re, 26 Oh. D. 432 ; 32 W. B. 853. 

Service of Order.] — A defendant, after appear- 
ing to a bill, died. The residence of his personal 
representative could not be discovered. Substi- 
tuted service of an order to revive the suit 
allowed to be made on the solicitor who had 
originally appeared for the deceased and on the 
proctors who had solicited probate, Pent v. 
Metropolitan By.. 16 L. T. 171. I 

Of Appellant after Appeal set down— Order of 
Revivor.] — A defendant, P., gave notice of appeal 
from a judgment, ami set it dawn. After this he 
died, ax i his executrix obtained an order of 
course at the Rolls that the appeal might be 
carried on and ’prosecuted b> her in like manner 
as it might have been carried on and prosecuted 
by P. if he had not died : — Held, that the. order 
was sufficient, and that the executrix was 


entitled to proceed with the appeal. Ramon v* 
Patton, 17 Ch. D. 767 ; 44 L. T. 688—0. A. 

Execution on Judgment.] — When a change 
had taken place bj 1 " death in the parties entitled 
to execution on a judgment, the executors of the 
party who obtained the judgment obtained 
leave to issue execution on an ex parte appli- 
cation. Merger v. Lawrenee, 26 W. R, 506. 

Where judgment is obtained by several execu- 
tors, and one of them dies after the entering of 
judgment, the survivors may issue execution in 
the name of all the plaintiffs, and it is unneces- 
sary to have any order for leave to do so. Baird 
v. Thompson , 14 L. R., Ir. 497. 

The executors of a deceased plaintiff whose- 
judgment remains unsatisfied cannot (where no* 
order has been made for the proceedings to be- 
continued in their names) apply under Ord. 
XLIL rr. 8 and 23, for a receiver of a sum due to 
the defendant under a will, and for an injunction 
to restrain him from dealing therewith. Norlnim 
v. Mrhurn, 63 L. J., Q. & 341 ; [1894] 1 Q. R.. 
44S ; 10 R. 10 ; 70 L. T. 411 ; 42 W. R. 127. 

After the death of a judgment debtor the- 
court has no jurisdiction, on the ex parte appli- 
cation of the judgment creditor, to make an 
order appointing a receiver of the interest of the 
deceased judgment debtor in real estate, for the: 
purpose of satisfying the judgment debt, when 
the person on whom the real estate has devolved 
is not a party to the proceedings. Shephard „ 
In re, Atkins v. Shephard . 59 L. J., Ch. 83 ; 43- 
Ch. D. 131 ; 62 L. T. 337 ; 38 W. R. 133— C. A. 

An execution on a fi. fa. sued out on the same- 
day as but after the defendant died is irregular. 
Chick v. Smith, 8 D. P. C. 337 ; 4 Jur. 86. 

Sequestration.] — A trustee having failed 

to comply with an order directing him to pay 
money into court, a writ of sequestration was 
issued against his estate and effects, and subse- , 
quently the sequestrators were authorised to sell, 
certain chattels in their possession belonging to- 
the trustee. Before any sale was effected the: 
trustee died, and a creditor’s action was brought, 
in which the usual judgment was made, and a 
receiver appointed. The trustee’s estate was. 
insolvent, and the receiver and the adminis- 
trator of the deceased trustee commenced an 
action against the sequestrators to restrain them 
from selling the chattels and moved for an 
injunction : — Held, on the authority of Hyde v. 
Greenhill (1 Dick. 106), that sequestration to- 
compel the performance of a duty is not deter- 
mined by the death of the person against whose; 
estate and effects sequestration has been issued 
and proceedings may therefore be continued: 
against his legal personal representative. Pratt 
v. Inman, 59 L. J., Ch. 274 ; 43 Oh. D. 175 ; 61 
L. T. 760 ; 38 W. E, 200. 

Duty ■ of Plaintiff’s ■ 

solicitor should certify abatement to the regis- 
trar in order to prevent the suit coming into the 
paper. In cases of default, the defendants are 
entitled to the costs of the day. Saner v„ 
Beaein, 14 Beav. 651. 

Effect of Order — Liability for Costs.] — A. 

defendant having died after issue joined and 
notice of trial given, a suggestion of his death 
was made, and his ; iminisrratrix appeared and 
pleaded to the suggestion. The plaintiff after- 
wards applied at chambers for leave to discon- 
tinue on payment of the costs of the pleas to the; 
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nunc pro tunc does not depend in any way upon 

17 Car. 2, c. 8, s. 1, but exists at common law, 
and may be exercised although the death of a 
party takes place before the term ensuing the 
verdict, and although also more than two terms 
intervene between verdict and judgment, if the 
delay is not of the party seeking to enter up 
judgment. Evans v. Rets, 4 P. & I). 36 ; 12 A. 
&E. 167; 9 L. J., Q. B. 317. 

Or if it appears that the delay was occasioned 
by the taxation of costs, and no fault is specifi- 
cally imputed to the plaintiff. Blewitt v. Tre- 
g mining, 4 A. & E. 1002. 

After verdict for a plaintiff, with leave reserved 
to move for a nonsuit, or verdict for the defen- 
dant, the defendant died before a motion could 
be made. The rule nisi was afterwards obtained 
in his name : — Held, that the rule might still 
be made absolute to enter the verdict for the 
defendant; it appeared that the executors 
I authorised the motion, and that the judgment 
might be given on such verdict under 17 Car. 2, 
c. 8, s. 1. Freeman v. Rasher, 13 Q. B. 780 ; 

18 L. J., Q. B. 340. S. P., O' Neill v. Bergm, 
Ir.vR.10 C. L. 452. 

It is only where delay in signing judgment 
has arisen from the act of the court that judg- 
ment can be entered nunc pro tunc, two terms 
having elapsed since the verdict. Freeman v. 
Tranah or Branch, 12 C. B. 406 ; 21 L. J., C. P. 
214 ; 16 Jur. 1141. 

An action for negligence was tried in the 
sittings out of term. The judge directed a non- 
suit upon the ground that there was no evidence 
of negligence, but stayed execution until the 
fifth day of the following term, that the plaintiff 
might move to set aside the nonsuit. The 
plaintiff died before the next term. In that 
term a rule was obtained by the defendant to 
enter judgment of nonsuit nunc pro tunc, so 
that he might tax costs thereon ; but the court, 
taking into consideration the fact that the non- 
suit was only provisional and subject to its 
approval, and that the action abated before any 
final judgment could be pronounced, discharged 
the rule. Hemming v. Batchelor , 44 L. J., Ex. 
54; L. R. 10 Ex. 54; 33 L. T. 16; 23 W. R. 
398. 

See also cases , JUDGMENT (Date of), post, 
col. 561. 


suggestion, but the judge maae me usuui uruur 
orf payment of costs Held, that the order was 
rio’ht, "for that 15 & 16 Viet, c. 76, s. 138, put 
the administratrix in the same position as if she 
had been the original defendant in the action. 
Benge v. Swaine , 15 C. B. 784 : 2 G. L. R. 1382 ; 
23 L. J., C. P. 182. 

When a legal personal representative of a party 
to a suit, either during the original proceedings 
before the court of first instance, or after decree 
for the purposes of appeal, has elected, and 
obtained an order, to continue the suit, he is 


Costs.] — When a party claims his costs out of 
a fund paid into court in an old suit, and a 
second suit is instituted with respect to the 
fluid, which latter suit afterwards abates, the 
for the claimant to adopt is to 
*ts, stating 
and prayinj 


proper course 

present a petition, entitled in both suit . 
the special facts of the case, and praying relief 
accordingly. Harris v. Rich, 43 L. J., Ch. 440. 

] — — .Reviving Order for Payment of.] — The : 

provision abolishing the rule that there shall be 
no revivor for costs, contained in 33 fc 34 V ict. 
c, 28, s. 19, does not apply where the abatement 
took place before the passing of the act. Baggett 
v. Eastern Counties By., 40 L. J.. Ch. 292 ; 
L. R. 6 Ch. 474 ; 24 L. T. 309 ; 19 W. R. 497. 

Upon application made by the representative 
of a plaintiff, who predeceased his co-plaintiff : — 
Held, that he was not the proper person to make 
the application. Ih. 

A decree for the delivery of the possession 
of lands and title-deeds and payment of money 
was made, with costs to be paid by the defen- 
dants. One of them having performed all that 
he was directed by the decree to do, except 
paying the costs, died before the costs were 
taxed : — Held, that there could be no revivor for 
the costs. The general rule is, that there can be 
no revivor for untaxed costs ; and whether the 
abatement is caused by the death of the party 
to pay, or the party to receive the costs, is im- 
material. JSowyer v. Beamish , 2 Jo. & Lat, 228 ; 
8 Ir. Eq. R. 63. Morgan v. Scudamore (2 Yes. J. 
313 : 3 Ves. 195). Barry v. Statcell (FL & K. 

1 ; 3 Ir. Eq. E. 18, 146) observed upon. 

The general rule being, that there shall be no 
revivor for costs alone, yet where the costs have 
been taxed previous to the abatement, it seems 
there is a right to revive merely for the purpose I 
of having them paid ; and where the abatement 
has happened by the death of the party in whose j 
favour the costs were awarded, it is the settled 
practice of the court that his representative may 
revive for such purpose. Lawten, v. Colchester 
Carjw ration, 2 Mer. 113 ; 16 R. R. 187. 


Harris v 


Revivor for Purposes of Appeal.]— By a mar- 
riage settlement the property of the wife was 
vested in trustees upon trust for the wife, for 
her separate use, and in case there should be no 
issue (which event happened) for the. wife, her 
executors, administrators, and assigns, if she 
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•order to revive the suit or to carry on proceed- 
ings therein for the mere purpose of appealing 
against the decree of 1872. Fussell v. Doweling, 
53 L. J., Ch. 924 : 27 Ch. D. 237 ; 51 L. T. 332 ; 
32 W. R. 790. ^ ■ ■■■' 

Where, after his action had been dismissed, 
the plain tiff died, the court in which the suit 
had been pending, notwithstanding that the 
time for appealing had then, expired, made an 
•order giving liberty to the plaintiff’s personal 
representative to carry on proceedings, in order 
that he might be in a position to apply to the 
court of appeal to entertain an appeal. Leahy 
v. Toh'm , 19 L. R., Ir. 433. 

discretion of Court— length of Time,]— 

It is in the discretion of the court whether it 
will allow an action which has become defective 
by the death of a party or otherwise to be 
revived. An administration suit in which a 
decree was made by the court of chancery in 
the year 1S33 having become defective by the 
deaths of some parties and the bankruptcy of 
another, nnd.no step having been taken in it for 
th i rty-nine. years, an order of revivor was allowed 
for the purpose of enabling a party to appeal 
from an order made in the year 1836 (in case the 
court of appeal should give leave to appeal), the 
•court being of opinion that no person had 
altered his position, or incurred any liability, 
or suffered any loss on the faith of the order from 
which it Was desired to appeal. Curtis v. 
Sheffield , 51 L. J., Ch. 535 ; 20 Ch. D. 398 ; 46 
L. T, 80. 

Where bill to revive suit for forty years back 
not allowed. Price v. Morgan, 2 Ch. Ca. 215. 

Suit abated in, 1829 ; biil of revivor filed in 
2836 : order to revive in 1841 : — Held, cause 
effectually continued. Foster v. M L Mahon, 11 
Ir. Eq. R. 287. , 

Semble, there is no rule requiring a bill of 
revivor, for any purpose, to be filed within six 
years of the abatement. Ib. 

After a decree, the bar to the right of reviving 
the suit, -which -arises from delay in- thev proceed- 
ings, depends altogether on the ’discretion of the 
court. Higgins v. Shaw, 2 Dr. & War. 356 ; 1 
Con. L. 400. 

If a bill of revivor is filed at any time within 
twenty years, after a decree for an account, the 
court will not refuse relief, unless there has been 
such a variation of the rights of parties as to 
occasion danger of working positive injury and 
injustice to other persons. Ib. 

A suit which has been abated for more than 
twenty years cannot be revived. Bland v. 
Dari son, 21 Beav, 312. 

A suit having become abated by death of a 
plaintiff upwards of thirty years ago, and other 
events having -subsequently occurred which 
would have caused abatements, the court, at the 
instance of a parry desiring to wind up the suit 
and get the fund out of court, made a supple- 
mental order of revivor nunc pro tunc, Mac- 
Lcw:h i.v. Gear.M L. J.. Ch. 507 ; 15 W7R. 529. 

A bill was dismissed on appeal in December, 
1867. No steps were taken until November, 
3872, when an order nisi for inrolment was 
granted, notwithstanding the time for inrolment 
had expired. One of the defendants died Iff 
December, 1872. On the 16th January, 1873, 
the court ordered an ’ inrolment subject to the 
plaintiff presenting his petition to the Hons of 
Lords within a given, time. It was then ascer- 
tained that by the death of another defendant 


| in .1870 the suit had become abated, and the 
registrar refused to draw up the order. The 
common order to revive having been refused, 
the plaintiff filed a bill of revivor, to which, the 
executors of one of the deceased defendants 
demurred : — Held, that the court had a discre- 
tion to grant a decree for revivor after the time 
for inrolment had expired, and would exercise 
it, except under special and extraordinary cir- 
cumstances of neglect or delay. Patch v. 
Holland, 29 L. T. 419. 

2 . On Bankruptcy. 

Sole Plaintiff — Continuance of Action by 
Trustee.]— Although now an action is not abated 
by the bankruptcy of a sole plaintiff, he can 
himself take no further steps in it, but the trustee 
may obtain an order of course to continue it. 
Jackson v. i\ r . E. By., 46 L. J., Ch. 723 ; 5 Ch. D. 
844 ; 36 L. T. 779 ; 25 W. R. 518— C. A. 

Earnings of Personal Labour by Undis- 
charged Bankrupt.] — The plaintiff, who was an 
architect, sited for remuneration in respect of 
employment under a contract made in 1877, and 
for damages for an alleged wrongful dismissal 
from such employment in 1880. The plaintiff 
was adjudicated bankrupt in 1878, and had never 
obtained his discharge Held, that the cause of 
action for remuneration and damages passed to 
the trustee, and that the proper course was to 
add him as co-plaintiff in the action, and give 
him the conduct of the action. Em den v. Carte, 
51 L. J., Ch. 41 : 17 Ch. D. 768 ; 44 L. T. 636— 
C. A. Affirming 29 W. R. 600. 

After Notice of Trial.] — After issue had 

been joined and notice of trial given by a sole 
plaintiff in an action, he filed a liquidation peti- 
tion, under which a trustee of his property was 
appointed. When the action came on for trial 
no one appeared for the plaintiff or for the 
trustee, and there was no evidence that any 
notice of the action had been served on the 
trustee: — Held, that Ord. L. r. 1, applies only 
when the cause of action survives or continues 
in some person who is before the court ; that the 
action had abated, and that the only order which 
could be made was to strike the action out of the 
list. Eldridge v. Burgess, 47 L. J., Ch. 342 : 7 
Ch. D. 411 ; 38 L. T. 232 ; 26 W. R. 435. 

Effect of Election, by Trustee not to 

continue Action.] — Where the trustee of a liqui- 
dating debtor elects under the Common Law 
Procedure Act, 1852, s. 142, not to continue a 
pending action commenced by the debtor, such 
election is not a bar to a subsequent action by 
the trustee in his representative capacity founded 
on the same cause of action. Bonnet v. Ga m gee, 
46 L. J„ Ex. 33 ; 2 Ex. D. 11 ; 35 L. T. 764 ; 25 
W. R. 81. Affirmed, 46 L. J„ Ex. 204 ; 36 L. T. 
48 ; 25 W. R. 293— C, A. 

Refusal of Trustee to proceed — Stay of 

Proceedings.] — Where the plaintiff is adjudi- 
cated bankrupt after ad ion brought, and Ids 
trustee declines to proceed with the action, it. 
may be stayed by an order in chambers, and the 
defendant need not plead the bankruptcy in bar. 
Warder v. Saunders. Id Q. B. D. 114; 4 7 L. T. 
475. ; ■ 

Refusal of Trustee to proceed — Stay of 

Proceedings — Assignment of Assets.] — The 
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nlamtiff in an action, after notice of trial given, 
was adjudicated a bankrupt. The trustee in 
bankruptcy refused to continue the action, and 
submitted* to -an order staying the proceedings. 
Subsequently the plaintiff having obtained his 
discharge, took an assignment of the chose in 
action from the trustee, and thereupon applied 
in chambers for an order removing the stay, 
which was refused. Upon appeal : — Held, that 
the plaintiff could not, as assignee of the cause 
of action, be in any better position than the 
trustee, and that, therefore, in the absence of 
special circumstances which would have enabled 
the trustee to have the stay removed, the plain- 
tiff was not entitled to the order. Selig v. Lyon 
or Lion, BO L. J., Q* B. 403 ; [1891] 1 Q. I>. oI3 ; 
64 L. T. 796 ; 39 W. R. 254. 

The plaintiff in an action having become bank- 
rupt, his trustee in bankruptcy elected not to 
continue the action, and thereupon an uncon- 
ditional order was obtained by the defendants 
staying further proceedings. B. having pur- 
chased the trustee’s interest, commenced a second 
action for the same relief as that asked by the 
former action. Upon motion to dismiss the 
second action, as an abuse of the process of 
the court, and as frivolous and vexatious : — 
Held, that the action ought not to be dismissed 
in a summary way as frivolous and vexatious, 
as. the motion gave rise to a question that required 
consideration, namely, whether the order staying 
the proceedings in the former action was equiva- 
lent to a judgment for the defendants. Lean v. 
Flower , 73 L. T. 371 — C. A, 

Abatement — Reassignment by Trustee.] 

— After the defence in an action, had been 
delivered the plaintiff was adjudicated bankrupt, 
and the right of action passed to the official 
assignee. The bankrupt obtained his discharge, 
ancfthe official assignee reassigned to the bank- 
rupt the right of action : — Held, that the cause 
of action continued, and that the action did not 
become abated by reason of the bankruptcy. 
Barker v. Johnson , 60 L. T. 64. 

Adoption of Proceedings.] — The assignee 

of a bankrupt need not adopt the suit in the 
form in which it has been instituted by the bank- 
rupt, although he elects to prosecute the demand ; 
lie may file a new original bill. Poole v. Franks , 
1 Moll. 78. 

— — Executor and Residuary Legatee.] — In 

an administration suit, where the plaintiff, who 
was an executor and a residuary legatee, had 
become a bankrupt, the court, at the application 
of the plaintiff as executor, ordered the suit to be 
revived against his trustee in bankruptcy, as 
representing his beneficial interest, Laidler v. 
La}dler, 21 W. R. 822. 

No Hotice of Bankruptcy given.] — When 

a plaintiff becomes bankrupt or insolvent, if the 
assignee does not proceed with the suit, the bill 


tiff was refused. The bill having been dismissed,, 
with costs, with liberty to the defendant to apply 
in respect of them, a motion by him, that the 
plaintiff might personally pay the costs, was 
refused. Boueioault v. Del afield, 10 Jur. (N.s.) 
1063 ; 18 W. R. 65— L.J J. Affirming 10 L. T. 902- 


rally liable.]— When two of five defendants,, 
jointly and severally liable to the plaintiff, had 
become bankrupt : — Held, that the action might 
proceed against the other three defendants with- 
out bringing the trustees in bankruptcy of the 
two bankrupt defendants before the court, or 
giving them notice of the proceedings. Lloyd 
v. Dimmack , 47 L. J., Ch. 398 ; 7 Ch. D. 398 ; 38- 
L. T. 173 ; 26 W. R. 458. 
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a. On Birth pending Suit. 

Before Judgment or Decree,] — Before issue 
joined, an infant tenant i .11 tail, bom pendente 
lite, may be made a party by amendment. 
Greer v. Mercer , 3 Ix\ Eq. It. 385. 

A tenant in tail coming in esse before issue 
joined, may be made a party by amendment of 
the bill. Knox v. Knox , 2 Ir. Eq. H. 33. 

Where a suit involves a question in which 
the children of the plaintiff are interested, and 
a child is born after the bill is filed, the court 
will, on the objection taken at the hearing, 
order the cause to stand over, with liberty to 
amend by bringing the child born since the 
institution of the "suit before the court. Ley- 
land v. Leyland, 6 L. T. 149 ; 10 W. B. 149. 

Sect. 52 of 15 & 16 Viet. c. 86, enables the 
court to make an order to the effect of the usual 
supplemental decree where the object is to bring 
before the court the trustees under a settlement 
of the property of an infant plaintiff made 
after the institution of the suit. Atkinson, v. 
Parker, 2 De G, M, & G. 221. 

Before decree, a supplemental order may be 
obtained under s. 52 of 15 & 16 Viet. c. 86, 
against an infant who has been bom since the 
filing of the bill, and is a necessary party to the 
suit. Pichford v. Brown, 1 Kay & J. 643, 8. P., 
Barrett v. White, 3 W. JR. 526. 

An infant can be bound by proceedings in a. 
suit taken after his birth by obtaining the 
usual supplemental order, and then taking out a 
summons calling upon the infant to shew cause 
why he should not be bound by the proceedings 
taken after his birth. Q celesta n v. Bull alone, 


taken after his birth. 

32L.T.428. ... . _ , 

The provisions of the 15 A 16 Viet. c. 86, s. 61, 
extend to a special case. Palmer v. Flower , 
41 L. J., Oh. 193 : L. 11. 13 Eq. 250 ; 25 L. T. 
816; 20 W. It. 174. 

When, after an administration suit had been 
instituted, a child was bom who took an interest 
in. the property -H Id that there won jinn lo- 
tion to make an >vder under 15 & 16 Vh . c 86, 
s, 52, bringing the child before the court and 
I directing that he should be bound by the previous 
proceedings i n t,he wait. l em mi 1 l Tompson, 
L it. 4 Ch 448; 17 W. E. 900, 

When proceedings had been taken in. a suiu 
after it had become defective by the birth of 
children -.—Hold, that there was .no jurisdiction 
to make a supplemental order under 15 ■& 16, 
Viet c. 86, s. 52, bringing before the court the 


statement of claim : — Held, that by so doing he 
had adopted the action as it stood, and must 


set down for argument on demurrer, the court 
refused to strike it out of the paper at the sug- 
gestion of the plaintiff, although the assignees 
refused to give security for costs. Flight v. 
Glvssop , 4 I). P. 0. 135 ; 1 Hodges, 222. 

After Notice of Trial.]— A defendant 

became bankrupt after service of notice of trial, 
and the common order of revivor was then made 
against his trustee, and served on him. The 
trustee did not enter an appearance. Notice 
was served on him that the action was restored 
to the paper for trial, but he did not appear at 
the trial :■ — Held, that it was not necessary for 
the plaintiff to iile the pleadings or a notice of 
motion for judgment as against the trustee 
under r. 6 of ’Ord. XIX. of the Buies of Court, 
1875. Charlton v. Dickie, 49 L. J., Ch. 40 ; 13 
•Oh. D. 160 ; 41 L. T. 467 ; 28 W. B. 228. 

Confession of Defence.]— When a defen- 
dant is adjudicated bankrupt after action brought 
upon an act of bankruptcy which occurred before 
.action brought, the plaintiff may confess that the 
property claimed was in the order and disposi- 
tion of the defendant at the date of the act of 
bankruptcy, and sign judgment under Ord. XX. 
r. 3. for his costs. Champion v. Family, 47 L. J., 
•Ch. 395 ; 7 Ch. D. 373 ; 26 W. B. 391. 

— — Trustee’s Liability to Costs*] — The 

plaintiff brought an action against H. for an 
injunction to restrain the infringement of a 
patent. H. put in a defence alleging want of 
novelty, and denying the infringement, and then 
filed a" petition for liquidation of his affairs by 
.arrangement. The plaintiff obtained an order 
.of course by which the trustees in liquidation 
were added as defendants to the action, and 
served it on them. The trustees never moved to 
•discharge the order. At the hearing H. did not 
appear" but the trustees appeared and cross- 
examined the plaintiff’s / witnesses as to infringe- 
ment ; and Kay, J., found that there had been 
mi infringement, directed an account of the 
profits, allowed the plaintiff to prove in the 
liquidation for the amount of the profits made 
by H., and gave the plaintiff costs as against all 
the defendants. On appeal (besides the points 
taken in the court below, that the claim was for 
unliquidated damages not provable in the liquida- 
tion, and that the trustees ought not to be ordered 
to pay costs) the trustees argued that there was 
no jurisdiction to make the order adding, them 
. as defendants Held, that the decision of Kay, 
J., was right and must be affirmed, and that the 
trustees, having submitted to the order making 
them parties and examined witnesses, had 
rendered themselves liable, at the discretion of 
the judge, to all the costs of the action. Watson 
v. If all o n 52 L. J.. Ch. 543 ; 48 L. T. 545 ; 31 
W. R. 536—C. A. Affirming 20 Ch. D. 780. 

The defendant in an action became ^bankrupt, 
but no order was made under Ord. XVII. r. 4, 
making the trustee a party ; the trustee, how- 
ever, elected to go on with the action and 
apneamt by counsel at the trial: — Held, that 
he had mule himself a parly to the action and 
was ladle ro i iic phdrditm t\y o -t- Uwdon 
School Board v. Wall 8 Morrell. 202— ( . A. 

Where a trustee in bankruptcy had been sul si A 
tuted for the bankrupt as a defendant in an 
«i rs 3 h-u'i ask-A.H for a. 


personally pay the costs of an appeal from an 
interlocutory order which : had been ■ made, against' ; 
the defendant before his bankruptcy, although 
he had , gi ven ' notice to ' the : plain tiff' ' that , he .did : 
not intend to proceed with the appeal. Borne - 
man v. Wilson. 54 L. J.. Ch. 631 ; 28 Ch. D. 53 : 
51 L. T. 728 ; 33 W. K. 141— C. A. 

Application to strike off Trade-mark — 

“Action,”] — The registered owner of a trade- 
mark having, since notice of an application to 
strike the trade-mark off the register, gone into 
liquidation, leave was given under Ord. L. r. 4, 
to serve notice of the application on the trustees 
in liquidation. The term a action ” in Ord. L. 
does not confine the operation of that order to 
proceedings in actions. Howe's Trade- mark, Jk 
re, 48 L. T. 388. 

'■8. In Case of Infants. 
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life. Some proceedings were taken in the suit 
after his birth : — Held, that the infant could not 
be bound by the proceedings by means of the 
common order to revive, but that a supplemental 
bill must be filed. Askew v. Booth, if L. J., 
Ch. 200; 31 L. T. 819. 

When an infant interested in an action is 
born after decree, an order may be obtained 
binding the infant by all proceedings up to the 
time of his birth, and then a summons may be 
taken out calling on the infant to shew cause 
why he should not be bound by the proceedings 
subsequent to his birth. Scrub y v. Payne , 34 
L. T. 845. 

Where there is a gift in a will to all the 
children of A., and A. marries a second time 
and has another family, a common administra- 
tion suit having been in the meantime instituted 
and decree taken, the second family can be 
brought before the court by supplemental order 
in a particular form. Mobinsonv. Frampton , 
12 Jur. (N.S.) 933 ; 15 L. T. 172 ; 15 W. E. 54. 

Upon the birth of a child who is a necessary 
party as one of a class entitled, the usual sup- 
plemental order may be obtained after decree. 
Gr unwell v. Garner , L. R. 8 Eq. 355 ; 20 L, T. 
693. 

The court knowing the facts of a cause 
recently heard, will make an order that an. 
infant born pending the suit should be bound 
by the decree, though it was made in her absence, 
as a party to the suit. Jebh v. Tug well, 24 L. J., 
Ch. 670. 

b. On Attaining Twenty-one, 

Abatement.] — Infant coming of age does not 
abate suit brought by administrator during 
minority. Anon,, Cary, 22. 

An infant suing by prochein ami comes of age ; 
afterwards publication passed, and the cause 
came on to be heard ; it was objected that the 
suit was abated ; but the court overruled the 
objection, and proceeded to hear the cause : and 
in such cases the course is to proceed to hearing 
without any change in the proceedings. Cur. 
Can. 464. 

Bill by administrator durante minori rotate 
abates by infant coming of age : therefore 
supplemental bill is necessary. Stubbs v. Leigh, 
1 Cox, 133. 

By the infant's coming of age, administration 
durante minori rotate ceases, and suit by such 
administrator is thereby determined for that the 
infant cannot go on therewith, but must begin 
anew, unless a decree to account were had/ in 
which case the infant on a bill brought for that 
purpose may be allowed to go on therewith. 
Jones v. Basset, Pre. Ch. 174. 

The next friend of a sole plaintiff, an infant, 
ought not to take proceedings in the cause in 
the name of such plaintiff after the plaintiff has 
attained the age of twentv-onc. Bnvm v. 
Weatherhead, 4 Haro, 122 : 9 Jur. 7S7. 

Striking out Name.] — A co-plaintiff, who was 
an infant when the suit was instituted, moved, 
on. coming of age. that his name might be struck 
out of the bill. Motion granted. Acres v. 
Little , 7 Sim. 138. 

Bid Ined bynyn : Mams; oneauamed tvonty- 
one before ■. decree ; her name as a co-plaintiff 
struck ui nu In r applic .if ion. with the eosrs of 
the application. Got/ v. Guy, 2 Ben v. 460; 9 
L.J., Ch. 289; 4 Jur. 313, 500. • 

An infant feme covert was, by her next friend, 


-Iren who were infants, and directing that 
thov should be bound by the proceedings; but 
Iw a bill was necessary for the purpose. 
jnnir-r V. Haim, 38 L. J., Ch. 880 ; h. R. i Ch. 
446 • 1” W. R. 900. Reversing 20 L. 1. B>2. 

/ ’ pjp to revive a suit which had become 
dan d and defective by the marriage of one of 
‘•he female plaintiffs and the birth of children 
should be an original bill in the nature of a 
elemental bill against the new defendants, 
mid should allege the facts stated in the original 
hill, but against the original defendants should 
hf* merely a supplemental bill. Hildyard v. Field, 
*>:, L. T/784 ; 20 W. R. 198. 


indies were born who were interested in a fund 
Impounded to answer certain liabilities, but were 
nut made parties, and the suit being about to be 
wound up, it was sought to bring those children 
before the court by supplemental order Held, 
tim a supplemental bill must be filed. Garrett 
v, Laneefield, 11 W. B. 869. 

Where trustees have power to invest a fund in 
land, and, a suit being instituted, such invest- 
ment is directed in chambers, the court will not 
nrako an order to revive against infants not 
unities, but in esse at the time of the order in 
chamber*, without being satisfied that every- 
thin < * is for their benefit. Freeman v. Whitbread, 
12 W. R. 619. 

After Judgment or Decree.]— Where an infant, 
who is a necessary party to an action, has come 
into existence after the date of the judgment, 
and proceeding* have been taken under the judg- 
ment since the birth of the infant, but before an 
order under Ord. XVII. r. 4, adding the infant 
a* party, has been applied for, the proper course 
is to obtain an order prefaced with a direction 
that the action be continued against him, and 
that: an inquiry be made whether it is for his 
benefit that he should be bound by such pro- 
ceeding*. and that if it be so certified he is to be j 
bound thereby. If it should not be so certified 
it is open for the plaintiff to proceed by supple- 
mental action. Peter v. Thomas-Petev , 53 L. J„ 
Ch. 514: 26 Ch. D. 181; 50 L. T. 176: 32 
~W. R. 409. 515. 

After decree in an administration suit an infant 
was born, who shortly after his birth became 
interested in possession, and was a necessary 
party, but was, by inadvertence, overlooked. 
Bales were made and approved, and upon the 
investigation of one of the titles the omission was 
■discovered Held, that it was not a case for 
revivor ; and a supplemental order was made, 
that the proceedings should be of the same force 
’ as if iho infant had been made a 
party immediately after his birth. Walker v. 
Walker, L. R. 9 Eq. 663 ; 22 L. T. 201. 

After decree in an administration suit children 
were born who were interested in the estate to 
be admi « slmvd. .Subsequently to their birth, 
two orders were made in the suit without the 
children being brought before the court : — Held, 
that, the proceedings which had taken place 
ci ih vti’s >i tli could not be made 
binding upon them by a supplemental order. 
S O - Bn won . 39 L. J., Ch. 64 4 : L. R. 9 
Eq, m : 22 L, T. 540. 

9 flu. a decree was made in an administration 
suit the numbei of a class interested in the resi- 
de of the estate of the to tatris wai- inc eased 


ny the \ irth of a child >£ o: re of the ten mts foi 
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Revivor pendente lite.] —Where a testator 
appointed his two infant sons trustees on the.r 
attaining the age of twenty-one, and an admin is 
tration action was commenced on the elf lei son. 
attaining twenty-one, in which the m an si 
was made a plaintiff, and the elder son was made 
defendant, on the younger son attaining twenty - 
one and becoming a trustee, and thus changm 0 
Ss ’interest andliaMity, Ae emmt, on 
parte application under Ord. i.\ II. ’- J 
Rules of Court. 1883, made him a co-deteiulant. 
ffnold, In Goold v. Gnold, 51 L. 1 • * 1 ' - ... 

A testator in an administrate 
leaving an infant his sole executoi 
letters of administration were gr 
guardian of the infant for the use 
and until he should corne^ of age. 
j the usual ortX X 
the summons of the cr 
‘ * _’’s attaining 
prove the will, and thereupon 
tration, with the w ” 
another creditor :• 
had thus I 
, substituting 
infant’s guardian 


made a eo-plaintiff in a bill against, her husband 
and others :-Held, that, upon her noming of 

age and disapproving of the X nttXrecord 
titled to have her name struck out of the lecoid 

as co-plaintiff, but the application having been 

as co v» £> t» > 5 f t.n i ■n-vns r tw entv -one, 

made very soon --- . .. - 

and it being suggested that it was 

m> «i)« ‘if i*” 1 '; “„.r ss 

of her 


ry soon after her attaining twenty-one, 

,eixi cr suggested that it was made under 
aence of the husband, the court post- 
inking the order for a short period, and 
- i the absence 

husband, her wishes on the subject. 

y Fryer, 4 Beav. 13 ; .5 Jur. 287. 

Lmm y J ‘ ’ - - - co-plaintiff, who 

dty after decree, the court 
to be struck out as plaintiff, 

' defendant in any future 
friend asked for it. 

9 Jur. (N.S.) 

dismiss bill filed j the infant: 
;-~y costs 
instituted. 


on suit died, 
r. Thereupon 
•anted to the 
of the latter,. 
Subsequently 
der for administration was made on 
•editors of the estate. On 
majority he refused to* 
) etters 0 f a drain is- 
•ill annexed, were granted to- 
-Held, that the suit, which 
become abated, might be revived by 
t o • - the last-named creditor lor tiie 
& i as defendant. Taylor, In rr,. 
‘^weilTm^/ord, 27 L. T. 816 ; 21 W. B. 244. 


Upon motion of an infant^ co- 
obtained his majority 
ordered his name t~ - .- 
and to be introduced as 
proceedings, if the next 
Biclmell v. Bichnell, 2 2 ?. &.J* 

633; 8 L.T. 377 ; 11 W. B. 6 on 

Infant coming of age may ■ # 

for him, but cannot make prochem ami pay 

unless he prove suit improperly men • 
Anon., 4 Madd. 461. 

Hew Defence.] “Where a decree has been 
made against an infant defendant who put m 
Se common answer by his guardian, the general 
rule s that such defendant on coming of age 
has tlie privilege of putting in » new answer, 
stating a" different case, and of going into 
evidence in support of that case. it J he S^y 
does not extend to foreclosure suits. KtUall v. 


4. On Lunacy. 

Change of Status.]— A suit instituted by a 
next friend on behalf of a person of unsound 
mind, not so found bv inquisition, becomes a iso- 
- a change in his status. Beau 
-- L. E. 9 Ch. 85; 2 ( J 

s of sound mind there is no- 
continued intervention of tlie* 
x Is found a lunatic by inqui- 
thus placed under the protection 
* should be continued only 
' L. :y.: •/&. 
i in the suit after the* 
.v not a committee has. 
•esrular and void, and a 

, C J. ' • 


lately abated by 
v. Smith , 43 L. J., Ch. 245 
L. T. 625; 22 W. B. 121. 

If he becomes < 
pretext for the c T - 
next friend ; if he is 
sition, and is t‘ 
of the crown, the suit, 
with the sanction of the court in lunacy. 

Every proceeding taken 
inquisition, whether or u 
been appointed, is im 0 . 
contempt of the court in lunacy, lb* 

Staying Proceedings.] — A suit being properly 
instituted, the proceedings not to be stayed on 
the ground of the plaintiffs subsequently be- 
coming imbecile. Wart nab y v. Marina by, due.. 

377. 

Committee.]— A sole plaintiff became Lmat ku 
and a committee was appointed after issue joined, 
and before decree. The committee applied h»r 
a supplemental order under s. 52 of the L> « lb 
Viet. c. 86, and the order was made. Danger 
v. Stewart, 3 L. T. 770 : 9 W. 11. 266. . 

Where a plaintiff becomes a, lunatic before-, 
decree, and a committee has been appointed, an 
order of revivor and supplement may be obtained 
under 15 k 16 Viet. e. 86, s, 52; for the purpose* 
of mining the committee as eo-plaintm. 

mi V. LXX li'Jf. n w. K. XS: ! N. B. 

Where the plaintiff, a pm-son of unsound mind, 
not so found, suing by a next friend, becomes; 
a lunatic during the progress of the action, and 
a committee is appointed, the committee niaj 
obtain art order un<k*r Judicature Ad, Ord. L. 

r. 4, for leave to, continue the action, (item*- 
Batatas In re, (hren v. Draft, 48 h, J., Ch. <>S1 


was entitled to mu m ^ V 
Snow v. Hole* 15 Sim. 161 ; 10 Jur. 347. 

An order directing an issue * with the consent 
of all parties in the cause is erroneous so fai 
as it purports to be with the consent of an 
St Whether if the nfant 
eave consent, he is bound by it. But it me 
order for the issue was a right order, to be 
made if the infant had not consented, it is 
immaterial whether he ought to be bound by 
the consent or not, especially as he was relieved 
from the effect of the consent by being allowed, 
on coming of age, to make a new defence. 
Quaere, whether it- is clear on the ■ authorities 
that an infant defendant in a case such as this 
is entitled after coming of age to put in a new 
answer and make . a new defence. Mab*ev.\ 

jmvrn- < IX v. 174: 6 Jir 

| |p: ;||7 jg 536, 546 ; 2 Hr. k A\ al. 441, ;>36. 

Application to repudiate,]— An infant pjam- 
tiff lining of age during rhe process op me 
cause, and disapproving *1 igs. 

cannot npvcw in the pu c‘*» , (dng' i n\ •-‘tun-Ci 
Other than those who appear- for tin piamtdls 
o-enerallv ; he can only complain of nr repum.o e 
the proceedings by a special application. Ballard 
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Change of.] — After decree , in suit, in 

which lunatic and his committee were de- 
fendants, committee died, and new one was 
appointed ; — Ordered, on motion, that, new com- 
mittee be named as such in all future proceedings 
in the cause. Lyon v. Mercer, 1 Sim, & S. 356. 

On the change of the committees of defendants 
in a suit, it was ordered upon a motion that the 
names of the new committees respectively might 
be substituted in future proceedings for the 
names of the former committees. Saumarez v. 
Sa-u mares, 9 L. J., Ch. 317. 

In a suit to which a lunatic and his com- 
mittee were defendants, the court declined, 
before decree, to make an order on motion sub- 
stituting a new committee as defendant. Rudd 
v. Speare, 3 Be G . k Sm. 374. 

5. On Marriage. 

Effect of.] — Infant plaintiff a ward of court 
having married, proceedings stayed till husband 
shall appear, Rrumnell v. MPherson, 7 Ves. 237. 

Administrator durante minore astate obtains a 
decree to account, the infant marries, and a new 
administration during her minority is granted to 
the husband. Coke v. Hodges , 1 Vern. 25. 

Upon the marriage of female plaintiff, revivor 
alone will not do, where the interests of third 
person, viz. trustees and the issue, must be 
brought forward, making a supplemental bill 
'necessary. Mer rewet her v. Melllsh, 13 V T es. 161. 

An answer filed when the cause was abated 
by the intermarriage of co-plaintiffs, will be 
taken off the file for irregularity. Nash y. 

. Hayes , 2 Hog. 286. 

A female plaintiff applied by her next friend 
that proceedings in a cause instituted before 
November, 1874. might be carried on against 
her husband, whom she had married since the 
order made on further consideration : — Held, 
that it was not necessary to apply to the court, 
but that the order might, be obtained from the 
registrar. Darcy v. Whitt alter, 33 L. T. 778; 
24 W. B, 244. 

A feme sole entitled to property, which in the j 
event of her marriage would be settled for her 
separate use, filed a bill for purposes connected 
with such property. After replication, but 
before decree, she marries. The court made an 
order, giving leave to the plaintiff to name A. B. 
her next friend, and reviving the suit against her 
husband. Trczemnt v. Drought on., 5 W. R. 517. 

A bill to revive a suit which had become 
abated and defective by the marriage of one of 
the female plaintiffs and the birth of children 
should he an original bill, in the nature of a 
supplemental hill against the new defendants, 
and should allege the facts stated in the original 
bill, but against the original defendants should 
. be merely a supplemental bill. JUldyard v. Field. 
■: 25 L, :; T.*784.| 20 W. E./198., • •' ' , , 

A female petitioner after the preparation and 
stamping of the petition married ’ — Held, that a 
petition was within s. 53 of 15 A 16 Viet, c. 86, 
and that amendment only, and not a petition, 
was necessary. Robinson v, Hewetsoh, 1 Brew. 
307 ; 1 W. R."]0U. 

A suit for administration was instituted in the 
name of three infants by their next friend. 
After this one of them, a female, married before 
decree. The next friend and the other parties 
to iht suit we ’< unaware of the marriage, and 
■ she and her husband were unaware of the 
existence A (lit suit until after a decree had 


been made. The vice-chancellor declined to 
make an order of revivor, considering that the 
defect could not be remedied without a sup- 
plemental bill ; but, the defendants consenting, 
an order of revivor was made by the lords 
justices. Griffin v. Morgan, L. B. 4 Ch. 351 ; 
19 L. T. 809 ; 17 W. R. 342. 

Bill filed by feme covert, stating her to be a 
spinster, her solicitor being ignorant of the 
marriage till after the decree. On motion by 
consent, the husband obtained leave to prosecute 
the decree under terms. Farrev y.aWyaMp 5 
Madd. 449. 

On the abatement of a suit by the marriage of 
a female plaintiff, who is also next friend of 
infant plaintiffs in the suit, a defendant is 
entitled to an order that the suit may be revived 
within a limited time, or that the bill may be 
dismissed as against him, with costs. Crispe v. 
Braddy, 9 L. .)., Ch. 108. 

Where a feme plaintiff marries, and the 
husband dies before revivor, a bill of revivor is 
unnecessary, but the subsequent proceedings 
ought to he in the name and description acquired 
I by the marriage. Godldn v. Ferrers (EarV) , 

: Mitt PL 47. 

The court will make a supplemental order 
bringing the trustees of the marriage settlement 
of an infant plaintiff who has married during 
the pendency of the suit, and after a decree before 
the court. Atkinson v. Parker, 2 Be G. M. & G. 
221 ; 22 L. J., Ch. 20 : 16 Jur. 1005 ; 1 W. R. 43. 

Where, upon an administration decree, funds 
had been ordered to be carried to the separate 
account of A., an infant, and upon A.’s marriage 
the funds had been settled, with the approval of 
the court, as belonging to A. absolutely : — Held, 
that the parties beneficially interested were 
entitled to file an original bill for the purpose of 
obtaining a declaration of their rights, and that 
in such a case it would not have been proper to 
file a bill of revivor, the order to carry to a 
separate account not being equivalent to a decree 
finally determining the rights of the parties. 
Noble v. Stow, 5 Jur. Qsr.s.) 1115 ; 7 W. E. 709. 

When the interest of a sole plaintiff has deter- 
mined by marriage after decree, an order of 
revivor may be made. Hobson v. Shear wood, 15 
W. R. 887/ 

A defendant feme sole at the time of filing her 
answer, having subsequently married, and the 
plaintiffs having taken no step in the cause for 
more than two months, she and her husband 
moved to dismiss the bill : — Held, that the 
plaintiffs must enter the rule to proceed within 
eight days, and in default thereof that the bill be 
dismissed with costs. Church v. Nugent, 1 Dr. 
& Wal. 259 : Ban. & Be. 554. 

6. On Assignment and' Transmission- J of: ' 

Interest, 

Assignment before Action.] — F. commenced an 
action against the firm of W. k Co., to recover from 
them lithographic stones, which the firm claimed 
to be their property. Before the issue of the 
writ. If had assigned his property in the stones 
to J. W., and the suit was subsequently, by leave 
of the court, amended by making A, W. a Co- 
pland iff : — Hell, by the Master of tin It Us. that 
was properly retained as a plaintiff ; but on 
appeal (per Law, C.), semble, that the order 
giving iC-ave ro amend dim 1 1 not, under the 
circumstances ha vc been made. Fostn v. Ward. 
9 L. R. It. 447 — C. A. 
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Where, after a bill filed, but before subpoena, 
the defendant assigned the subject-matter : — 
Held, that the assignee was a necessary party, and 
the court would, if necessary, restrain any further 
'assignment..'. Powell y. Wright, 1 Beay. 441, . . 

Assignment after Decree.] — In an, .administra- 
tion suit where, after decree, the sole plaintifi 
assigned all his interest to a stranger, the common 
order to revive the suit was made at the instance 
of the assignee, the plain tiff consenting. Mattock 
v. Still, L. it. 15 Eq. 293. 

Where one of two plaintiffs had assigned his 
interests after decree, and the chief clerk’s certifi- 
cate had Been made after the assignment, the 
common order of revivor was made against the 
assignee without prejudice to any question 
whether he was to be bound by the certificate. 
Vibart v. Vibart, L. R. 6 Eq. 251 ; 16 W. R. 997. 

If a party to a foreclosure action has assigned 
his interest after decree, the assignee may be 
made a party to the action even after the order 
for foreclosure absolute. Campbell v. Hoi gland , 
47 L. J., Oh. 145 ; 7 Ch. D. 166 ? 38 L. T. 128. 

An order for revivor will be made, where the 
object is to continue accounts of trustees, against 
one of whom, as a defendant, accounts were 
directed by the decree in the original suit ; the 
order at the same time constituting such trustee, 
together with his co-trustees appointed pendente 
lite, co-plaintiffs. Williamson v. Jeffries , 10 
L. T. 330: 12 W. R. 402. 

Where after a decree a mortgage of the subject- 
matter of the suit was created, subsequently to 
which an order was made upon further considera- 
tion, without the new mortgagees being made 
parties : — Held, that s. 52 of the 15 & 16 Viet, 
c. 86, applied, and that a supplemental bill was 
not necessary in order to bring the subsequent 
mortgagees before the court. Freeman v. 
Pennington , 31 L. J., Ch. 216 ; 5 L. T. 514 ; 10 
W. R. i84 — L.JJ. 

0 Devolution of Estate by Operation of Law.”] 

— A garnishee order was made absolute in favour 
of judgment creditors of W. attaching a judg- 
ment debt recovered by W. against 8. Held, 
that this was a devolution of estate by operation 
of law within Ord. L. r. 2 (1875), and that the 
judgment creditors of W. were entitled to he 
added as co-plaintiffs in the action of W. against, 
S., but not to have the conduct of the action. 
Wallis v. Smith, 51 L. J., Oh. 577 ; 46 L. T. 473. 

Transmission before Decree.] — An order of 
revivor may be made under 15 k 16 Viet, e, 86, 
s, 52, at the instance of a plaintiff against a co- 
plaintiff on whom a new interest has devolved, 
Foster v. B miner, 33 L. J., Ch. 384. 

Where the interest of the sole plaintiff has 
been transmitted to a person whose title can be 
disputed in the cause, no order of revivor can be 
made under 15 k 16 Viet. e. 86, s. 52, Accord- 
ingly, where the sole plaintiff assigned his ini crest 
in the subject-matter of the suit, before decree ; 
— Held, that such an order could not Ik: made. 
Greenhalgh v, Bmn-ney, 5 RL R. 4.63. 

Sect, 52 of the Chancery Practice Amendment 
A.et, 15 k 16 Viet. e. 86. providing that upon aj 
suit becoming defective by reason of transmission 
of i interest, an order to the effect of the usual 
suppl m nfa decree nay be obtained, as of e< nee 
upon an allegation of the transmission of interest, 
i pplies 1o cases eh ;r,e tin rights oi the ] lainiiff 
arc ul cfed bj s s ettlera nt execute 1 stf t lit 


A local authority, having compulsory powers 
of purchase, gave notice to a landowner to treat, 
and the amount of compensation was assessed by 
a jury. Before completion the landowner con- 
veyed the land to the plaintiffs, subject to the 
claim of the local authority: — Held, that the 
plaintiffs could maintain an action against the 
local authority for the specific performance of the 
contract arising out of the notice to treat and 
subsequent assessment of value, without joining 
as plaintiff the landowner to whom the notice 
was given. Purr v. Wimbledon Local Foard, \ 
56 L. T. 329 ; 35 W. R. 404. j 

Assignment pendente lite.] — A trustee in 
bankruptcy commenced an action to obtain a 
declaration that a deed, which purported to be 
an absolute conveyance of real estate bj r the 
bankrupt, was in fact a mortgage, and to redeem 
such mortgage ; and subsequently sold and 
assigned his interest in the subject-matter of the 
action to C., who claimed to carry on the action 
in the name of the original plaintiff: — Held, on 
the application of the defendant, that C. was 
bound to mend the title of the action so as to 
shew that he was the real plaintiff, and to intro- 
duce such averments in the statement of claim 
as would disclose his title. Seear v. Lawson or 
Hkatterton v. Lawson , 50 L. J., Ch. 139; 16 Ch. D. 
121 ; 43 L. T. 716 ; 29 W. R. 109— C. A. 

The trustee in bankruptcy of a man who had 
conveyed away some real property absolutely, 
commenced an action against the grantee to have 
it declared that the conveyance was a mortgage, 
and that the deed ought to stand as a security 
only for the money advanced. The action had 
proceeded no further than the issue of the writ, 
when the trustee sold and assigned the subject- 
matter of the action to a purchaser for value : — 
Held, that the assignee from the trustee in 
bankruptcy was entitled to continue the action. 
Seear v. Lawson , 49 L. J.. Bk. 69; 15 Ch. D. 426 ; 
42 L. T. 893 ; 28 W. R. 929— C. A. 

The assignee of the interest of a defendant in 
the subject-matter of an existing suit in which 
an order has been made, is not entitled to insti- 
tute a fresh suit in respect of such interest. 
Lambert v. Turner, 1 N. R. 12 ; 8 Jur. (N.s.) 1223 ; 
7 L. T. 521 ; 11 W. R. 51. : . , 

Some of the plaintiffs, who had an equitable 
interest only in ‘the property in question, mort- 
gaged their interests pending the suit : — Held, at 
the hearing, that the mortgagee was a necessary 
party. Solomon v. Solomon , 13 Sim. 516; 7 Jur. 806. 

Where parties to an administration suit have, 
pendente lite, mortgaged their shares, the mort- 
gagees may be made parties to the suit by a 
supplemental order, under s. 52 of 15 & 16 Viet, 
c. 86. Frmdon v. Brandon, 9 L. T. 570 ; 3 H. R. 
287. 

In a foreclosure suit, when the plaintiff, after 
the chief clerk’s certificate, transferred the mort- 
gage to a new mortgagee : — Held, on an ex parte 
application by lot new mortgagee with the con- 
sent of the original mortgagee, that an order of 
re ivorm d suppl ?mcn+ c<> dd r " i mde. Bibb if v. 
Xavlor, L. R. 17 Eq. 14: 22 W. R. 52. S.‘ P., 
James v. Hording, 8 E*.. R. 757 : 3 W. U. 174. 

On an en pain.: nu\ licmion by the throe con- 
tinuing mortgagees and the new mortgagee with 
the consent of the other original mortgagee, an 
order of n vivo ’ and sup} Icmt nt v .is nm le unde * 
15 & 16 Viet. c. 86, 8. 52. Ingham, v. Was'kett, 
40 L. J., Ch. 399 ; L. R, 11 Eq. 283 : 24 L. 15 55 * 
19 W. R. 427; . A V- : ' : ' 
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institution of the suit. Atkinson v. Parker, 2 
De G. M. & G. 221 : 22 L. J., Ch. 20 ; 16 Jur. 1005 ; 
1 W. R. 43. 

An order of revivor may be obtained on appli- 
•cation of a plaintiff against a co-plaintiff on 
whom the interest of a defendant has devolved 
after an order on further consideration. Bat- 
than v. Hobson, 40 L. J. r Ch. 378 : 24 L. T. 57 ; 
19 W. R. 402. 

Where a change of interest takes place by 
means of probate of a will being granted to one 
of four executors, who did not originally prove, 
he may be brought before the court by a common 
supplemental order. Haldane v. Bedford, 14 
L. T. 14 ; 14 W. R. 306, 328. 

Transmission after Decree.] — A married 


interest in the subject-matter of the action had 
only accrued at a date subsequent to the trans- 
actions out of which such part of the claim 
arose, having been made in the defence, it was 
held too late at the trial to apply under r. 14 of 
Ord. XVI., to add an additional party as co- 
plaintiff in respect of the former title. Nobel's 
Explosives Co. v. Jones, 49 L. J., Ch. 726; 42 
L. T. 754 ; 28 W. R. 653— C. A. 

Defendant whose Interest has ceased pending 
Action.] — A defendant whose interest has ceased 
pending the suit cannot obtain payment of his 
costs. Wytner v. Dodds, 48 L. J., Ch. 568; 11 
Ch. D. 436 ; 40 L. T. 420 ; 27 W. R. 675. 


Transmission alter Decree.] — A married Order of Course.]— An order to revive under 
woman, who had obtained a protection order Ord. L. r. 4 (1875), is an order of course. Boffey 
under 20 & 21 Viet. c. 85, s. 21, on the ground v. Miller, 24 W. R. 109. 8. P., Jackson v. North 
■of causeless desertion, was a defendant without Eastern By., 46 L. J., Ch. 723; 5 Ch D 844* 
her husband to a suit for administration of the 36 L. T. 779 ; 25 W. R. 518— C. A. ; and Ashley 
-estate of a testator who died after the desertion v. Taylor, 48 L. J., Ch. 406 ; 10 Ch. I). 768 • 27 
giving her a beneficial interest in his property, W. R. 228. 

:and a decree was made for accounts and inquiries. 

Shortly after this the protection order was dis- 7. In Other Oases 

•charged, on the application of the husband, on 

the ground that there had never been any Striking out Plain tiff.] — A co-plaintiff may 
-desertion. The plaintiff thereupon obtained a retire from a suit if he procures a sufficient 
supplemental order under 15 & 16 Viet. c. 86, person to enter into a bond to the clerk of 
.s. 52, to bring the husband before the court : — records and writs to answer the costs of the 
Held, that such an order was proper. Budge v. defendant up to the time of the retirement. 
Weedon, 4 De G. & J. 216. * Drake v. Stymes, 30 L. J., Ch. 358 ; 7 Jur, (x.s.) 

A. B., entitled to a share of the produce of a 394 ; 4 L. T. 192 ; 9 W. R. 427. 
testatrix’s real and personal estate, instituted 

:a suit for its recovery, and obtained a decree. Making Co-Plaintiff a Defendant.] — One of 
O. D. afterwards filed a bill of revivor and two co-plaintiffs who had authorised the insti- 
isupplement, stating that A. B. was domiciled tution of a suit refused to proceed therein. The 
-at Stuttgart, and that, by a decree of the court other plaintiff obtained on motion an order to 
there, he had been appointed curator bonorum, amend, by making him a defendant, and to pay 
and directed to get in the property for A. B.’s the costs. Brown v. Saioer , 3 Beav. 598 ; 10 
•creditors. The bill prayed a revivor, and liberty L. J., Ch. 240 ; 5 Jur. 500. 
to prosecute the original suit for payment and Where it appeared that the association of a 
.. ' ..-additional relief. A general demurrer was cestui que trust and trustee, as co-plaintiffs on 
.allowed, on the ground that the relief thus the record, might materially injure the interests 
prayed, could only be obtained by original bill, of the former, the court gave leave to amend the 
StaeMe v. Whiter, 20 Beav. 550; 3 W. R. record by striking out the name of the trustee 
•580. as plaintiff, and making him a defendant. Hall 

v. Lack, 21. & Coll C. C. 631. 

Addition of Plaintiffs at Trial.] — In April, The bill sought to charge trustees with mis- 
1876, an agreement was entered into between management and misapplication of the trust 
the plaintiffs and the defendant for the purchase estate. The answer insisted that one of the two 
by them of a patent. In January, 1877, the co-plaintiffs had acquiesced. The court, upon 
plaintiffs brought an action to have the agree- motion, gave leave to amend by making such 
.merit set aside on the ground of fraud. The co-plaintiff a defendant on payment of costs of 
defendant, by his defence, denied the fraud, and application, and giving security for costs already 
by way of counter-claim claimed to have the incurred. Costs of misjoinder reserved to hearing, 
agreement specifically performed. During the Bather v. Kearsley, 7 Beav. 544; 13 L. J., Ch. 
progress of the evidence it turned out that, a 321. 

few days after the date of the agreement, the Where, after a bill filed by some members of 
plaintiffs had transferred all their’ patent rights a company, on behalf of themselves and the 
to a limited company. Upon the application of other members, to rescind a purchase they had 
the plaintiffs at the trial of the action, the court made, on the ground of fraud, it appeared that- 
■ allowed the pleadings to be amended, by adding their title to relief might be prejudiced by the 
the company as plaintiffs. Bust on v. Tobin , 49 acts of two of the plaintiffs who had acted as 
L. J., Oh. 262. agents for the company, some of which they 

/. ' ^ ^ contended they ought not to be bound by, they 

Addition of Defendant at Trial.] — An order were permitted to amend the bill by striking 
was made at the trial to add as a co-defendant out their names as plaintiffs, and making them 
a person to whom the defendant had assigned defendants.. Small v. Alt wood, 2 Y. & J. 
his interest pendente life. IQ no v. Budkin, 6 -512. 

( U. D. 160; 38 L. T. 461. 8cmble. an order to amend after the t plica- 

tion, by converting a plain iff into a defendant, 
Application at Trial held too late when Objee- is consistent with the practice of the Court of 
tion raised in Defence.] — An objection to part Exchequer. Attwood v. Small, 6 CL S; In 232 ; 



Appeal from County Court ,]— A 

from, inferior courts, although under On! 
r. 4, they are to be entered m the crown 
are not proceedings on the crown side 
Queen's Bench division within Orel. IB 
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h. Persons Suing in Forma Pauperis. 
See K. S. 0., 1883, Ord. XVI. re. 22-31. 

1. In what Oases. 

Criminal Matters.] — A prosecutor cannot 
prosecute in forma^ pauperis 


special 


nc in forma ' pauperis without 

cause Hern .V:' Clarke, 8 Bore. 1808. 

The court will not allow a party to pro^cute 
in the K. B. in forma pauperis on the common 
affidavit of poverty, but special grounds must be 

laid for such an application. Bex v. T filluns, i 
D. P. C. 536. 

Defendant.] — A motion to defend in 

forma pauperis upon an attachment for a con- 
tempt denied. Bex v. Pearson, 2 Burr. 103J. 

A defendant removing an indictment by cei - 
tiorari without good cause cannot be admitted to 
sue in forma pauperis. Rex v. Reynolds, 1 W . b . 
230 

In an information under the excise laws, the 
court will admit a defendant to defend m forma 
pauperis, on an affidavit, that he is not worth oZ 
over and above his wearing apparel. Att.-tren. 
v. Bmnmie, 2 0. & M. 393.; 4 Tyr. 284 ; 3 L. J., 
Ex. 86. . 

Costs Unpaid.]— -Where a plaintiff has failed 
in one action and commences another for the 
same matter without having paid the costs mt 
the first action, a judge properly exercises ms 
discretion in refusing the plaintiff leave to sue m 
forma pauperis. McCabe v. Ranh of irate#, o.d 
L. J., P. 0. 18 ; 14 App. Cas. 413 ; 61 L. T. 416 ; 
38 W. R. 257 — H. L. (Ir.) 

Public Right — Subscriptions.] — Upon a 
petition for leave to prosecute an appeal m 
forma pauperis, it appeared that the petitionei 
sought as one of the public to establish a light 
of fishing in a tidal river adjoining land belong- 
ing to the defender, and that subscriptions had 
been collected to assist the petitioner in the liti- 
gation Held, that in the circumstances, the 
application could not be granted. Bowie v . 
v ■■JiU'M U. J., P. C. 7; 13 App. 

Cas., 371,; 60 L. T. 162 — H. L. (Sc.) 

3STo Cause of Action.]— A party is not entitled 
to sue in forma pauperis if, on his own affidavit, 
the court can see that he has no cause of action. 
Cobbett , In re. 3 H, & H. 155 ; 27 L. J., Ex. 199 ; 

4 Jur. (K.S.) 145 ; 6 W. R. 282. 

If it appeal’s that the plaintiff has no meri- 
torious cause of action, the court will discharge 
an order authorising him to sue in forma pauperis. 

- Plaices v. Johnson, 1 Y, & J. 10. 

To what Proceedings Extending.]— The privi- 
lege of suing in forma pauperis does not extend 
to a step collateral to the cause, such as a rule 
calling on his attorney to pay the costs of the 
day incurred through his negligence. Bell v. 
Port of London Assurance Co., 1 L. M. & P. 641. 

Proceedings on Crown Side.]— A party to pro- 
ceedings .>11 -die crown ride of iLt Queen’s Bench 
division cannot bo admitted to proceed as a 
pauper. MnUeneisen v. Ctmhmi , 57 L. J., Q. B. 

“■v ~ - ^ *' / * W. E. 811 . 
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r. 1 ; and therefore the court has jurisdiction to- 
allow appellants from such courts to appeal m 
forma pauperis. Mdleneiten v. CmUrn Q1 

0 B D 31 distinguished. Clements v. B. 

M W.BySlMK ) 2 Q. B. 482; 9 B. 223; 4* 
W. R. 338 ; 58 J. P. 816— C.. A. 

Misconduct.]— A party will not be deprived 
of the privilege of defending him sell: m forma 
pauperis, on account of his misconduct, sembku 
Murphy v. Oldis, 1 Hog. 219. _ > 

Misconduct in a former cause is no ground roi 
refusing a party liberty to sue as a pauper m 
another, for the subject before m dispute. 
Bowyer v. MEroy, 1 Ball & B. 562. 

Appeals.]— An appeal may be prosecuted in 
forma pauperis. Bland v. Lamb , L Jac. R V milw 
402. See Clarke v. Wyburn, 1/ L. J., Oh. lo,) 

12 jur. 167. 

Order previously Obtained.] — When a 

party has obtained the common order to sue in 
forma pauperis at any stage of the suit, it will 
carry him through all subsequent stages: and 
no special order is required to enable him to- 
appeal without payment of a deposit. Brennan 
v. Andrew , L. R. 1 Oh. 300; 14 L. I, 89 ; 14 
W. R. 444.' 

3STo previous Order.] — Where a party 

who has not sued or defended as a pauper in the- 
court below desires to appeal in forma pauperis,, 
the application for leave should be made ex 
parte to the Court of Appeal. The court will 
require the provisions of Ord. XVI. rr. 22-24, to- 
be followed in such a case. Goldberg , Ex parte, 
62 L. J., Q. B. 127 : [1893] 1 Q. B. 417 ; 4 H. 
232 ; 68 L. T. 142 ; 41 W. E. 210—0. A. ^ 

Where a party who has not sued or defended 
as a pauper in the court below applies for leave 
to appeal in forma pauperis, the court will follow 
by analogy Ord. XVI. rr. 22, 23, and 24, and not 
the old practice as to such appeals. Roberts, 
Li re, Kiff v. Roberts, , 33 Oh. IX 265 ; 85 W. 11.. 
176 — C. A. 

To Privy Council.] — See COLO^r. 

Suing in Own Right.]— Indulgence of suing- 
in forma pauperis extends only to persons suing 
in their own rights. Para dice v. Sheppard,. 
Dick. 136. 

A single creditor filed, a bill in forma pauperis,. 

| to set aside an assignment of property by an 
insolvent previously to his insolvency. .Demurrer 
to the bill allowed, although the assignee in 
insolvency refused to take any steps to set aside 
the assignment. Dark v. Snell, 8 L. T. 394 ; ft- 
W. R. 209. Affirming 0 Jur. (> r .S.) 1134. 

Executors and Administrators,]— An -exeeu-. 
tor or administrator cannot sue or defend in 
forma pauperis, unless sernble he is beneficially 
interested. Oldfield v. Cobbett. 3 Beat, 182. 

An administrator having been admitted at the 
Bolls to sue in forma pauperis, the order was- 
discharged. Para dice v, Sheppard. 6 Beav. 586, it, 

A., being executrix of a vriiL and entitled 
under it to an equity of redemption, fried a bill 
to n -deem, offering to pn\ ehni, ii »n\ hing. 
should be due on the mortgage, an 1 pn \ mg foi 
relief as the h-sbaoris represent :.u ivc : — Held, 
that die could not sue as a pauper, Ponlrf v. 
Buries , 16 Him. 182; 17 L. J., Uh.287 ; 12 Jur. 82 i. 

, Beneficial Interest,] — If a personal 

1 representative has also a claim himself as an 
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incumbrancer, that takes ■ the case out of the | 
rule that a personal representative cannot sue in 
forma pauperis. Anon., 2 Moll. 338. 

A defendant who defends as executor, and is 
in contempt, may be admitted to defend in 
forma pauperis, for the single purpose of clear- 
ing his contempt. Oldfield v. Oobbett, 1 Coll, i 
169 ; 13 L. J., Ch. 177 ; 8 Jur. 352. j 

An application by a party sued as executor j 
for leave to defend the suit in forma pauperis j 
refused, though, in addition to the usual affi- 
davit. he swore that he had been prevented, by 
an injunction, from receiving any assets ; and ; 
;semble, the result would have been the same if 
he had sworn that there were no assets. Old- 
Mid v. Cohbett, 1 Ph. 613 ; 15 L. J., Ch. 116 ; 10 1 
Jur. 2. And nee- 8 Beav. 294. 

The plaintiff, the executrix, being also devisee 
;and legatee, the court made an order that she 
might sue in forma pauperis. Flattery v. 
Anderdon , 11 Ir. Eq. E. 586. 

E., claiming in right of his wife certain 1 
property, administers to her and her sister, 
who claimed to be next of kin of 0. deceased, 
whose residuary property had been handed over 
in another suit to other next of kin. Eds wife 
.and sister dying, the next of kin in possession 
■dies, and E. sues in forma pauperis, and gets a 
common order, and moves for an injunction, is 
■dispaupered, and his motion refused. On peti- 
tion for leave t o sue in forma pauperis : — Held, 
that the plaintiff, being entitled in jure mariti as 
well as representative, was able to sue in forma 
pauperis. Rogers v. Hooper, 1 W. R. 474. 

Husband and wife allowed to defend an 
.administration suit in forma pauperis where the 
wife was sole executrix, and separately interested 
in the estate. Feerson v. Matthew , 3 W. E. 159. 

An administratrix having a beneficial interest 
in the subject-matter of a suit, admitted to sue 
in forma pauperis. Parkinson v. Chambers, 1 
Kay & J. 72 ; 24 L. J., Ch. 47 8 W. E. 34. 

A party suing in a representative character 
may sue in forma pauperis upon showing a bene- 
ficial interest in the subject-matter of the suit. 
Martin v. Whitmore, 17 W. B. 809. 

But where an administratrix obtained an order 
for leave to appeal in forma pauperis, upon an 
ex parte- application supported by an affidavit 
which merely stated that she had a beneficial 
interest, without specifying how derived, such 
beneficial interest not appearing upon the plead- 
ings, and the affidavit also did not aver that she 
had not, as such administratrix, assets wherewith 
to prosecute the appeal, the order was, upon sub- 
sequent application by the plaintiff, discharged, 
with leave for the administratrix to file a fresh 
affidavit, lb. 

Husband and Wife or Hext Friend.] — Cases 
.stated in which a feme covert suing by her 
next friend has been admitted to sue in forma 
pauperis. Observations on Pennington- v. Alvin 
<1 Sim. & S. 264). Bowden v. Hook. 8 Beav. 
399 ; 14 L. .)., ('ll. '3 83 ; 9 Jur. 544. 

ttemble, a married! woman may sue in forma 
pauperis, but the pauper order cannot be 
obtained as <J \rnv. ('twisting v. CnuLting, 
* Beav, m : U L. J., Ch. 385 : 9 Jur. 587. 

A mother of infant under seven years of age, 
not living apart from the father, but prevented 
by hi in from having access o ihe infant, am 
permits 1 n applic ttion being made ex parte 
for that purpose, to prese t a petitk i under 
2 & 8 Viet, c. 54, in forma pauperis, without a 


next friend, and without payment of the stamp 
of 1Z. required by the orders of the court. 
And held that, upon such an ex parte applica- 
tion, it was no improper suppression to for- 
bear stating that the intended petitioner had 
relatives in good circumstances, it not being 
shown that any of them would have been willing 
to act as her next frieiid. Hakeimll, : Fx parte, 
3 De a . M. & a. 116 ; 22 L. J., Ch. 662 ; 17 Jur. 
334 ; 1 W. E. 205, 278. 

R., claiming in right of his wife certain 
property, administers to her and her sister, 
who claimed to be next of kin of C. deceased, 
whose residuary property had been handed over 
in another suit to other next of kin. R.’s wife 
and sister dying, the next of kin in possession 
dies, and E. sues in forma pauperis, and gets a 
common order, and moves for an injunction, 
is dispaupered, and his motion refused. On 
petition for leave to sue in forma pauperis:— 
Held, that the plaintiff, being entitled in jure 
mariti as well as representative, was entitled to 
sue in forma pauperis. Rogers v. Hooper, 1 
W. E. 474. 

An order obtained ex parte by a married 
woman for leave to file a bill and sue in forma 
1 pauperis without a next friend : — Held, irregular, 
and discharged. Page v. Page, 16 Beav. 588; 
17 Jur. 336 ; 1 W. R.‘206, 262.' 

A married woman, living apart from her 
husband, allowed to sun in forma pauperis 
without a next friend. Order made ex parte. 
Lancaster, In re, 2 Eq. E. 512 ; 18 Jur. 229 ; 2 
W. E. 337. 

On an application on behalf of a married 
woman for leave to file a bill in forma pauperis, 
and without a next friend, she had made an 
affidavit that she had not 61, in the world, and 
was unable to find anyone who would be her 
next friend ; the bill had been settled and signed 
by counsel. The court held, that it ought, to 
be informed of some of the facts on which it was 
proposed to file the bill ; but. in order to save 
the parties expense, the statement that the bill 
had been settled and signed was taken as a 
positive guarantee that the bill was proper, and 
the order was made accordingly. Wellesley v. 
Morning ton, 2 Eq. li. 675 ; 18 Jur. 552 ; 2 W. R. 552. 

Liberty given to a married woman to file a 
bill without a next friend, and sue in forma 
pauperis. Forster, In re, 18 Beav. 525. S. P., 
Ramos, In re, 31 L. J.. Ch. 455 ; 5 L. T. 787 ; 10 
W. li. 464. 

Leave given to a married woman, who had 
filed a bill by her next friend in forma pauperis, 
to prosecute an appeal in forma pauperis, the 
next friend refusing to allow his name to be used 
for the purpose of the appeal, and the married 
woman deposing that she knew no person who 
would allow his name to be substituted. Cnmeh 
v. Waller, 4 De G. & J. 43 ; 28 L. J., Ch. 514 ; 5 
Jur. (25T.S.) 326. ' 

The rents and profits of real estate were given 
by will to trustees, for the benefit of a married 
woman for life, with remainder to her children. 
Her husband obtained protection under the 
Insolvent Debtors Act, but was wholly unable 
to maintain bis wife, who was in c nse uenee in 
indigent circumstances. On a bill by the wife, 
suing in forma pauperis and 1 without a. next 
friend, against the trustees, the assignees, and 
the husband Iloid, that she was entitled to_a 
settlement. Fames v. Robinson, 1 K. E. 257 ; 
32 L, J.. Oh, 143 : 9 Jin (K.S.) 245 : 7 L. T. 617 : 

11 W* V, I 1 1 ‘” J ‘ ‘ ‘ * ' 
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The affidavit as to property filed in support of 
an application to be allowed to sue in forma 
pauperis, ought to except nothing but the 
wearing apparel, and the matters in question in 
the cause. Perry v. Waller, 1 Coll. 221); 13 
L. J. } Ch. 75 ; 8 Jur. 680. 

An officer having half-pay amounting to 150 Z. 
a year (which is not alienable) will not be 
allowed to proceed in forma pauperis, and 
that notwithstanding he has taken the benefit 
of the Insolvent Act. Paddington v. Woodley , 
5 Beav. 555 ; 12 L. J., Ch. 15 ; 6 Jiir. 1)60. 

A suit was instituted against several defendants, 
all of whom having died, a bill of revivor and 
supplement was filed against the administrator 
of the last surviving defendant, and lie obtained 
the common order to sue in forma pauperis. 
This defendant was tenant at will of a cottage, 
worth 10Z. per annum, was also in receipt of an 
annuity of 20 1. per annum, and claimed to be 
entitled to further property, but which he 
alleged was not available for paying the costs of 
Ms suit : — Held, that the common order to sue 
informa pauperis must be discharged. .Burry 
! Port Co. v. Bowser , 26 L. J., Ch. 310 : 5 W. B. 
325. 

Plaintiff was confessedly entitled, under a 
codicil, to the interest of 800/. consols. He 
claimed by the suit, and in opposition to that 
codicil, a greater interest in the testator’s estate, 
A motion to dispauper him was refused. Allen 
v. 3PPherson , 5 Beav. 485. 

Possession or Receipt of Property in. 

Question.] — A farming tenant who has valuable 
crops on his farm, but no other property, will 
not be admitted to defend in forma pauperis, 
although he has in the suit been restrained from 
selling or removing the crops. Rtdgway v, 
Edwards , L. B. 9 Ch. 143 ; 29 L. T. 906 22 

W. R. 288. 

Affidavit that defendant is hot worth more 
than 5 L except in matters in question, of which, 
he had possession, will not entitle him to defend 
in forma pauperis. Spencer v, Bryant, 11 Yes. 
49; 8 R. K. 85. 

A party being in possession and enjoyment of 
the property in question, which was worth 110/./ 
and 10Z. a year, dispaupered. Tap tell v. Taylor, 
9 Beav. 493. 

Pauper order discharged, the party being 
in receipt of an annuity, though it was the 
subject of the suit. Butler v. Gardiner. 12 
Beav. 525 ; 19 L. J., Ch. 473, 

The court refused to dispauper a. plaintiff, 
although in the possession of property, and in 
the exercise of a business ; the possession of the 
property being wrongful, the wrongful possession 
acquiesced in by the adverse party, and the 
business being necessary to the main fern? nee ut: 
himself and family. Perry w Walker. 1 Y. k C. 
C. C. 676; 0 Jur. 846. 


A married woman suing without a next friend, 
her husband not being a party, applied for leave 
to appeal in forma pauperis : — Held, that her 
husband as well as herself must make the affidavit 
required by Ord. XVI. iv 22. Roberts, In re, 
Kiff v. Roberts, 33 Ch. D. 265 ; 35 W. R. 176- 
C. A. 


Infant.] — An infant may sue in forma pau- 
peris by his next friend. Bryant v. Wagner , 3 
Jur. 460. 

An order for an infant to sue in forma pauperis 
by his next friend was obtained ex parte, on an 
affidavit by the infant, in the common form, as 
to his own property : — Held, that such an 
affidavit was clearly insufficient, and that the 
order had rightly been discharged, with costs. 
Lindsay v. Tyrrell , 2 De 6. & J. 7 ; 5 W. R. 61 7. 
Affirming 24 Beav. 124 ; 3 Jur. (N.s.) 1014; 5 
W. R. 482. And see 6 W. R. 143. 

Trustee Relief Act.] — A claimant allowed to 
proceed in forma pauperis for payment of money 
out of court paid in under the Trustee Belief 
Act, 1847. Money, In re, 13 Beav. 109; 20 
L. J., Ch. 274 ; 15 Jur. 51. 

Winding-up.]— Order ex parte for a person 
carrying in a claim under a winding-up to sue 
in. formff pauperis. Fry, Ex parte, 1 Dr. & Sm. 
318; SL.T. 462; 9 W. B. 51. 

Peeress,] — A peeress allowed to sue as a 
pauper. Wellesley v. Wellesley, 16 Sim. 1. 

Examination pro interesse suo.]— A person 
having been examined pro interesse suo, was 
permitted to prosecute, and make out her right 
in forma pauperis. James v. Bore, Dick. 788. 


2. Practice. 

Motion on Summons.}— Leave to present a 
petition in forma pauperis will be granted on 
motion ; but such leave may also be obtained by 
summons in chambers. Lew'm, In re, 33 W. B. 
128 ,' 

Jurisdiction of County Court.]- — A judge of a 
county court has power to allow parties to sue in 
forma pauperis. Chinn v. Bullen , 8 C. B. 447 : 
7 D. k L. 297 ; 19 L, J., C. P. 42 ; 14 Jur. 201. 

Amount of Property.] — An application to sue 
in forma pauperis in this court must be made 
on an affidavit that the plaintiff is not worth 5Z. 
(now 25Z.) exeep; tin matter in question in this 
suit. O'Donnell v. 3PMahm, 9 Ir. Bq. R. 471. 

The meaning of the common affidavit required 
on application for leave to sue or defend in 
fora l pauperis is, that ) lie party has not 61. in 
the world besides, kc., available for the pro- 
secution or defence of the suit;.; and if he can 
make {he affidavit with Truth in that seme, the 
omission to set forth the details of his means, 
and rim circumstances which rentier Them 
unavailable, is not such an omission of material 
fact,? as will induce the court on that ground 
alone to/diseharge the order. Dresser v. Morton , 
2 Ph. 286 ; 1 Coop. C, C. 376. 

It appearing on affidavit that a pauper 
defendant was entitled to property exceeding 
20L in talue, the court, on motion, ordered him 
to be dispaupered Goldsmith v. Goldsmith. 5 
Hare. 125 ; 15 L. J;, Ch. 264 : 10 Jur. 561. ' 

o >' - V- *' h ,y ■ 


— After i Payment : 6q£, 

suing in forma pauperis, carrying on ’ a corn 
siderablc business, and having the possession of 
property greater in amount than 5/,, though not 
after payment of his just debus, disj aupered. 
"Perry v. Waller, 1 Colt 229; 13 L, J,, Ch, 75; 
8 Jut 680. 

A pauper plaintiff was shown to be in pos- 
1 session of 502; a year ; but he swore that he was 
not worth 5Z. after his just debts were paid, The 
court .thereupon ordered hitu to specify the 
debts*, Which, specification being unsatyVieimy 


.-■T V5 tjjW f ; ; 
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At what Stage.] — A plaintiff may be admitted 
to sue in forma, pauperis after the commence- 
ment of the action. Brunt v. Wardell, 3 Man. & G. 
534; 4 Scott (X.K.) 188; 1 13. (x.S.) 229 ; 11 
L, J. 5 C. P. 17. S. P., Pitcher v. Robert, s* 2 D. 
(N.S.) 394; 12 L. J., Q. B. 178 ; 7 Jur. 466 : 
Doe d. Elite v. Owens, 9 M. & W. 455 ; 1 D. (n.s ) 
404 ; 10 M. & W. 514 ; 2 D. (isr.s.) 420 ; 12 L. J., 
Ex. 53 ; 7 Jur. 91 : Holmes v. Penney, 9 Ex. 584 ; 
2 0. L. It 1004 ; 23 L. J., Ex. 132 ; 2 W. It 256. 

So Retrospective Operation.]-— A pauper may 
obtain the order at any time during the progress 
of the suit ; but it has no retrospective opera- 
tion. Doe d. Bills v. Owen, supra. 

Pauper leaving England.] — A pauper plaintiff 
who will be absent from England for eighteen 
months will be ordered to give security for costs, 
or the proceedings will be stayed until his return. 
Doss v. Wagner, 2 D. P. 0. 499. 

Effect of Order on Solicitor.] — A claimant in 
a chancery suit in March, 1851, retained an 
attorney, to conduct it upon the ordinary terms. 


In July an order was obtained from the Master j days before the motion. Seymour v. Maddox, 
of the Bolls, by which the claimant was made a j 19 L. J., Q, B. 525. 
pauper, in December an order was obtained j 

from the Master of the Bolls, by which the ; Certificate required.]— On 'an application for 
claimant was dispaupered from the 31st of j leave to sue in forma pauperis, a certificate of 
October preceding : — Held, that the order of ! counsel must be produced that the petitioner has 
December operated between the parties only of j a good cause of action. Atkinson, In re, 23 
the chancery suit, and not as between attorney j L. B., Ir. 509. 

and client, and therefore that the attorney was ; In pauper suits it is the duty of counsel to 

not entitled to charge for services rendered by ! satisfy himself, by an inspection of the accounts,, 

him whilst the first order was in force, viz. j that it is a case in which a decree for an account 

between. July and December. Holmes v. Penney, \ should be granted, lies v. Flower , 6 L. T. 843. 

9 Ex. 584.; 2 0. L. B. 1004 ; 23 L. J., Ex. 132; j The hand of counsel to the petition of a 

2 W . B. 250. ' ' pauper, certifying that he has good cause of 

Hel( , also, ihai die attorney was entitled to action, is for the inf nnaiit i of the cou t ; and 
recover for payments made to the law stationer j it is not necessary that a rule, admitting the 
for parchment and paper, but not for copying. : plaintiff to sue in forma pauperis, be drawn up 
/A ” ~ , on reading such certiiiea.ua Bryant v. Wagner, 

Held, also, that ho. could not recover for conn- ! 7 D. P. C. 676 ; 3 Jur. 893. 
sel's fees which had not been paid., lb . 

Inspection of Case and Opinion.] — The defen- 
Order operates from Service.] — An order for dant hi an action where the \ lain tiff is suing as 
suing in forma pauperis take effect only Iron a pauperis not emit! d to inspccu n oi the case 

ilir time whei it is served on the defendant oi k id b fore counsel and his opinio * thereon upon 
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he was dispaupered, llaxworthy v, Raxwortliu , 
7 L. J., Ch. 136. 


Affidavit by Whom made,]— The affidavit to 
ground an order to be admitted to sue in forma 
pauperis must be made by the party, not by a 
third person, Wilkinson v. BelsJier, 2 Bro. 0. C. 
272. 

Affidavit of a party convicted of perjury 
admissible to enable him to sue as a pauper. 
Bowyer v. J DEroy, 1 Ball & B. 56. 


Denial of Allegations.] — Pauper order dis- 
charged, the particular circumstances tending 
to show that the plaintiff was not a pauper, not 
being specifically denied, Mather v. Shelmerdine, 
7 Beav. 267. 

An order by which the defendant was admitted 
to defend in forma pauperis, was, under the 
circumstances of the case, discharged, notwith- 
standing the affidavit of the defendant that his 
property did not amount to 5 1., and his denial of 
the allegations by which the plaintiff endeavoured 
to prove the contrary. Romilly v. Grint, 2 Beav. 
186 ; 9 L. J., Oh. 109. 


otherwise brought to his knowledge, and there- 
fore a defendant who succeeds is entitled to his 
costs incurred before that time. Fray v. Voules, 
9 B. & S. 60 ; L. E. 3 Q. B. 214 ; 16 W. It. 399. 

An order to sue in forma pauperis is ineffectual 
until served ; and the party obtaining it was 
held, on that ground, liable to pay divers costs. 
Ballard' v. Catling, 2 Keen, 606 ; 7 L. J., Ch. 
186. S. P., Smith v. Pawson, 2 he G. & Sm. 
490 ; 17 L. J., Ch. 454 ; 12 Jur. 819. 

•An order for leave to sue in forma pauperis is 
not inoperative, although it is not served, where 
there is no mala tides in withholding it, and no 
step has been taken in the cause inconsistent 
with the order. Semble, the same rule applies 
to orders of court generally. Church v. Marsh, 
2 Hare, 652 ; 13 L. J., Ch. 12 ; 8 Jur. 54. 


Suppression of Facts.]— A plaintiff claiming 
partly under the heirs of a French subject, and 
through an instrument of doubtful construction, 
obtained an order of course at the rolls to sue in 
forma pauperis, upon the simple allegation of his 
poverty : — Held, that the order was irregular, on 
the ground of the suppression of the facts, which 
ought to have been presented for the considera- 
tion of the court upon the application. St. 
Victor v. Derereux, 6 Beav. 584 ; 13 L. J., Ch. 
102 ; 8 Jur. 26. 
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suit by same party suing in forma pauperis in 
eases only of great vexation. Wild v. Hobson, 
2 Ves. & B. 112. 

When a pauper makes default in proceeding 
to trial, in pursuance of notice, and is resident 
without the jurisdiction of the court, on an 
application for the costs of the day, for not 
proceeding to trial, the defendant is entitled to 
make the payment of the costs a condition prece- 
dent of further proceedings. Cross v. Port of 
London Assurance Co., 18 L. J., Q. B. 72 ; 13 Jur. 
125. 

Notice of Motion— Signature.]— Orel. XVI. 
r. 29, which provides that no notice of motion 
shall be served on behalf of a pauper unless it 
is signed by a solicitor, does not apply to a 
pauper who elects to sue in person, and to whom, 
therefore, no solicitor has been assigned. Jacobs 
v. (Misha. (53 L. J., Q. B. 526; [1894] 2 Q. B. 
37 ; 9 R. 392 ; 70 L. T. 524 ; 42 W. B. 387—0. A. 

Assigning Counsel and Solicitor.]— In pauper 
suits the court will not compel a solicitor to act 
for the pauper ; but the course is to assign to 
him counsel and a six clerk, and it is the duty of 
the six clerk to appoint one of the sixty clerks of 
his office to act on the part of the pauper. Lewis 
v.i Kcnneit, 3 Russ. 46(5. • i'eX-'-AAyv 

Where the master has reported that a defen- 
dant was unable, by reason of poverty, to employ 
a solicitor to put in his answer, the court, by one 
order, directed counsel and a solicitor to be 
assigned to the defendant, for the purpose of 
putting in his answer, and that a habeas corpus 

+ 4-iko, T.l,-. U-. + i-A-'A. 


should issue against him, and that the plaintiff’s i Trespass— Injunction, j A pauper dereudant 
clerk in court should attend with the record on ! had committed various acts of trespass against 
the return of the writ, in order that the bill ! the plaintiffs, which it was sought to rest ram by 
might be taken pro confesso against the defen- i injunction ; — Held, on demurrer, tnat the power 
danfr, unless he should, in the meantime, put in of recovering damages at Jaw against a pauper 
his answer. Welfare!, v. Daniel, 9 Sim. 652 ; I did not constitute . an adequate remedy ; and 
3 Jur. 650. ' ; that a bill for an injunction would consequently 

The plaintiff sued in forma pauperis, and had j Be. Hodgson v. Uuce, 4 W. K. ->7b. 
had counsel and a six clerk assigned to him. He • 

had also, before and at the time of the decree, { From what Payments Exempted, j— A party 
and since, in the registrars and master’s offices, j admitted to sue in forma pauperis is exempt 
employed, a solicitor, who did not appear to have I from the payment of interlocutory as well as 
been changed by him. or discharged by the , ihial costs, except in nav*- Nr urn impending to 
court: — Held, that he could not present a peti- \ trial pursuant h> nofhv, yhveV v. f)chn'ut\ 2 b>. 
tion, not having the sanction 'of such solicitor, ! (N-S.) 322 ; 10 M. k W. 509 ; 12 L. 4., Kx. 25 ; 


— Amendment, j— Tin: <’m;.r! will nm allow 
as a matter of right, that a plaintiff, who sues 
in forma pauperis, shall amend the declaration, 
after demurrer there? o, without payment of 
costs. Cornier v. Bank of Mmjl& ml, 6 Q ,B 878 ; 
2 I), to L. 790 ; 14 U % B. 178 ; 9 Jur, It) 7,. 
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Plaintiff suing in forma pauperis shall not satisfaction of his costs antecedent to the order 
amend by leaving out defendants, without pay- to sue in forma pauperis. Casey v. Tomlin , 7 
ing their costs. Wilkinson v. Belsher, 2 Bro. M. & W. 189 ; 81). P. C. 892 ; 10 L. J., Ex. 87. 

0. C. 272. 

Court Fees.] — A plaintiff suing in formiV 

* proceeding to Trial.] — Where a pauperis, who has obtained a verdict, is entitled 

pauper in an action against magistrates of the to have judgment signed without payment of 
northern division of the county of Lancaster, for fees, though the amount of the verdict is more 
xt cause of action arising there, laid the venue in than oL Scare v. Coupland , 1 L. M. & P. 57 ; 
the southern division, and at the assizes withdrew 19 L. J., Q, B. 150 ; 14 Jur. 247. 
the record : — Held, that he ought to pay the A perron suing in forma pauperis is entitled to 
costs of the day, although not dispaupered, the chief clerk’s certificate without paying the 
Thompson v. Ilornby , 9 Q. B. 978 ; 16 L. J., court fees, even though the order enabling him 
•Q. B. 152 ; 11 Jur. 169. to sue has been made after the certificate was 

A plaintiff sued in forma pauperis does not readv. Thomas v. Ellis, 8 Ch. D. 51 8 ; 26 W. E. 
render himself liable to costs by countermanding 839— C. A. See Ord. XYI. r. 25. 
notice of trial. Doe d. Pugh v. Price , 2 B. C. 

Bep. 311 ; 11 Jur. 170. . Liability of Solicitor to pay Costs.] — A pauper’s 

. If a pauper withdraws his record because he is solicitor will be ordered to pay the costs of any 
not prepared with a certain necessary document irregular proceeding. Brown v. Daioson , 2 Hog. 
xit the assizes, the court will compel him to pay 76. 
the costs of the day. Doe d. Lindsey v. Edwards , 

2 D. P. C. 471. S. Corey. Morphew, 8 D. P. C. Taxation of Plaintiff's Costs — Costs out of 
137; 1 W. W. & PI. 331. Pocket.] — Under the Buies of the Supreme 

If a person suing in forma pauperis neglects Court, 1883, Ord. XYI. rr. 24, 25, 26, 27, 31, a 
to proceed to trial pursuant to notice, the clefen- successful plaintiff in an action in forma pauperis 
dant is entitled to the^ costs of the day, but not tried before a judge and jury is entitled upon, 
to dispauper hinn Waller v. Joy , 16 M. & W. taxation as against the defendant to costs out of 
60; 4 D. & L. 338 ; 16 L. J., Ex. 17. S. P., pocket only, and cannot be allowed anything for 
Pratt v. Delarue, supra. remuneration to his solicitor or fees to counsel. 

Although the omission occurred through the Carson v. Picltersqill , 54 L. J., Q. B. 484 ; 14 
negligence of the attorney’s clerk. Hodges v. Q. B. D. 859 ; 52 L. T. 950 ; 33 W. B. 589 ; 49 
Toplis, 3 D. & L. 786 ; 2 C. B. 921 ; 15 L. J., J. P. 612— C. A. 

C. P. 195 ;• 10 Jur. 438. A nlaintiff suing in forma Dampens, who 


Eon-appearance at Trial.] — A plaintiff, cate for his costs, is only entitled to recover 

suing in forma pauperis, who applies for the from the defendant such costs as he has paid 
restoration to the list of an action which has and is liable to pay ; and therefore on taxation, 
been dismissed owing to his absence through fees to his counsel and attorney, which are not 
illness, may be required to pay the costs thrown payable by him, are not to be allowed. Dooley 
away as a condition of his application being v.C. N. By., 4 El. & Bl. 341; 3 0. L. R. 

granted. Jacobs v. Crusha. 63 L. J., Q. B. 526 ; 110 ; 24 L. J., Q. B. 25; 1 Jur. (N.S.) 28; 3 

[1894] 2 Q. B. 37 ; 9 B. 392; 70 L. T. 524 ; 42 W. E. 76. 

W, R. 387 — C. A. If one is admitted to defend a suit in chancery 

in forma pauperis, his solicitor can only recover 
Dismissing Bill.]— Plaintiff obtained an order of him money actually paid out of pocket for the 
to sue in forma pauperis, and filed two bills of defence of the suit. Philips v. Baker, 1 Car. & P. 
complaint. Plaintiff afienvards obtained an 533. 

order ex parte dismissing her own bill without Where the plaintiff, a pauper, had a decree for 
costs : — Held, that the plaintiff being a pauper, the duty and costs, and the master taxed full costs, 
cannot dismiss her own bill ex parte without yet, on motion, the court ordered plaintiff and 
costs. Parkinson v. JIanbury , 4 be Gt. M. GL his solicitor to make oath before a master of 

508 ; .1 Eq. R. 368 ; 22 L. J., Ch. 979 ; 1 W. B. what they had paid, or were to pay, and that 

400, 509, to be allowed, but no further. Amjell v. Smith, 

A pauper plaintiff having moved to dismiss Pre. Ch. 219. 
the bill as against two defendants, the court Defendant to a bill by a pauper plaintiff put 
ordered it to be on payment of costs. Pearson v, in a plea and demurrer, which were both over- 
Belsher , 3 Bro. O. C. 87. 8ee also Corbett v, ruled; and it was insisted that he should have 
Corbett , 16 Yes. 407. no costs, being at none : but Lord Somers ordered 

him his costs like other suitors, for though he is 
Payment of Costs out of Fund.] — Relief granted at no costs, or but small hosts, yet the counsel 
to plaintiff suing in forma pauperis in a cause and clerks do not give their labour to the defen- 
occasioned by their own default, on the terms dant, but to the pauper. Seatehmer v. Eoulkard, 
that as the recovery afforded the means of pay- 1 Eq. Abr. 125. 

intuit, they should pay dives costs out of the The general rule is, that a party who sues or 
fruit of the decree. J TDommghr. O' Flaherty, defends in forma pauperis shall have only such 
Beat. 54. * costs as he has paid or become liable ro pay ; but 

After a plea of payment of money into court tile court has a discretion in each case. An heir- 
the plaintiff obtained an order to sue in forma at-law defending in forma pauperis, in a suit to 
pauperis. A judge, therefore, made an order establish a will, was held under the circumstances 
> ■ tl nmm muld r mu n in court, to abide to be entitled only to pan ei ;ost s u ford v. 

nn event uf the cause, unless the plaintiff would TTiygi nbotham, 2 Keen. 147 ; 6 L. J., Ch. 314. 

take it our in full satisfaction. The defendant Tarty suing in forma pauperis and proving 
havit . obtained the verdict, the court ordered successful, declared unit’ id to ordinary Costs, 

.tier tin, money should, be paid out to him in Itohi is v. LI yd, 2 Beav. 37 6. 
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Plaintiff a pauper; costs of impertinence 
expunged from the answer ordered to he. taxed 
as dives costs to he paid into court. Rattray v. 
Georye, 16 Yes. 232. '■ h ' v. ^ V,' 

"Where costs are awarded to a party suing or 
defending in forma pauperis, they ought in 
general to be dives and not pauper costs. But 
the existing practice of the taxing-masters, 
whose costs are awarded simpliciter to. a party 
suing or defending in forma pauperis, is to tax 
them as pauper costs only : and therefore, where 
it is intended that the party should have dives 
costs, the decree or order ought to contain a 
special direction to that effect. Ruber y v. Morris, 
1 Macn. k G. 413: 1 H. k Tw. 400; 16 Sim. 
4S1 ; 18 L. J., Ch. 444 ; 12 Jur. 689. 

The plaintiff had obtained an order to dismiss 
his hill as against a pauper defendant : — Held, 
that the defendant was entitled to dives costs. 
5. C, 16 Sim. 433. 

A pauper ashing for costs of an abandoned 
motion is entitled to dives costs. Mornington 
{Lady) v. Keane* 24 L. J., Ch. 400 ; 3 Eq. ft. 578 ; 
3 W.It. 429. 

When a pauper plaintiff obtains a decree for 
payment of money, it is to be drawn up on 
stamps as in a dives suit. Hansard v. Korneys, 

1 Jae. & Walk. 189. 

A married woman hied a bill suing in forma 
pauperis, under an order of the court, without a 
next friend, and obtained a decree. On an 
unsuccessful appeal, the appellant was ordered 
to pay to the plaintiff herself dives costs. 
Wellesley v. Wellesley , 1 De G. M. & G. 501 ; 21 
L. J., Ch. 738. 

One of the defendants was admitted to sue in 
forma pauperis. The decree ordered generally 
that the costs of all parties should be taxed and 
paid out of the estate ; the costs of the pauper 
defendant shall be taxed as dives costs. Wallop 
v. Warlmim, 2 Cox, 409 ; 2 R. R. 89. 

If a trustee defendant is in the situation of 
being sued in forma pauperis, but is clearly 
entitled to his costs out of the estate, his costs 
will be ordered to be faxed as dives costs. lb., \ 


633. . „ 

A plaintiff obtained an order to sue m forma 
pauperis, but before it was served the defendant 
gave : a notice : to ; dismiss the bill for want : of 
prosecution. The plaintiff then served 1 lie defei i- 
danfc with his order to sue in forma pauperis, and. 
filed a replication. 1 he defendant having brough t 
on the motion for the purpose of getting the 
costs of it : — Held, that he was entitled to such 
costs, as the order to sue in forma pauperis only 
took effect from the time of service. Smith, v. 
Ramson, 2 De G. k Sin. 490 ; 17 L. J., Ch. 454 : 
12 Jur. 819. 

Where a defendant does not at the first, but 
does at the latter, stage of the suit defend 
in forma pauperis, the court, should the merits so 
require, will direct him to pay the costs up to the 
time when he became a pauper. Prince Albert 
v. Strange, 13 Jur. 507. 

A plaintiff, who had obtained an order to sue 
in forma pauperis : — Held, to be liable to pay 
dives costs, he not having served the order on the 
defendant. Ballard v. Catling , 2 Keen, 606 : 7 
L. J., Ch. 186. 

Where the order for leave to sue in forma 
pauperis has not been served, and is not rent le red 
inoperative by any subsequent step in the cause, 
it is in the discretion of the court, either to give- 
costs to the pauper, or to order him to pay them, 
as the case may be. Church v. Marsh, 2 Haie, 
654 ; 33 L. J., Ch. 12 ? 8 Jur. 54. 


Payment of Money to Pauper for Costs.] — In 
IlincUeg v. Appleby (cited 2 ( 'ox, 109). defendant 
was ordered to pay a pauper plaintiff 50/., on 
account of her property without prejudice* ami 
plaintiff, afterwards obtaining a decree, was 
allowed her costs, which were taxed as dives 
costs in the usual manner. And in Jones v. 
Comet er (2 Atk. 399), it being suggested that 
plaintiff would not be able, on account of her 
poverty, to carry on the cause, unless defendant 
were directed to pay something to her in the 
meantime, Lord Hardwieke ordered the costs* 
decreed to be paid to plaintiff, to be taxed, and 
paid to her by defendant, to enable her to go on 
with the cause. See also Dickenson v. Marie, 
Dick. 582 ; 77 Hot son v. Hargreaves, 4 Hat Id. 1 72. 

Where a pauper claimed as heir-at-law against 
a will and deed which were disputed, and the 
bill had been retained, with liberty to bring an 
action, the tenants were ordered to pay plaintiff 
150/,, to enable him to go to trial. Perish al v. 
Squire , Dick. 31 : Beam. Costs 379, m.wrted from 
the Register Book, from which it appears that 
this inuulgeuce was extended also to one of the 
defendants. 

Solicitor’s lien,]-— When a pauper obtains a. 
decree- for debt and costs, his solicitor 1 has a, lien 
on the sum recovered for dives costs, though the 
run-i is efficient for pay men 1 of i\u> plasmid s 
demand. Quin v. Bochin. 2 Hog. 2ff». 

' . Committal.]— A pauper is liable to be com- 
mitted for filing an improper bill. Pea mm- w 
Belch iev, 4 Vcs.’63U. 

A pan? a in contempt. Is like any other suitor 
in contempt, and cannot b discharged unless In 
pays dives costs. Murphy v„ Oidi* 2 Moll 475. 

This court, either by virtue of its general juris** 
diction, or undei statute 11 Geo 4 k 1 Will.; 4,. 
e. 36, r. 17, has power to discharge a pauper 


— — Appeal — Irregularity. ] — Where a respon- 
dent suing in foima pauperis has not appeared to 
an appeal until it is appointed for hearing, he 
may still, by leave of the house of lords, lodge 
his printed cases, and. at the same time, be 
heai d at the bar in support of the decree, but 
although he has a clear case on the merits, and 
the appeal is dismissed, he will not be allowed 
.his costs. Cordon v. Clync, 6 Ch F. 539. 

Costs of Witnesses.]— A pauper opposed 

a will which was pronounced against on the 
grounds of incapacity and undue influence:— 
Held, that the pauper was entitled to the costs 
neurred in prod mg is witnesses. Powell v. 
Scantlcbury, I Jur. (As.) 95 
The rule requiring that the costs of witnesses 
be actually paid befoie the allowance of them, 
on taxation, applies to a plaintiff suing in forma 
pail] iris, c y. mai v. Rasher, (5 D. k L. 517 : 
18 L. J., Q. B. 105 ; 13 Jur. 427. 

Liability for Costs incurred before Order.]— A 

pauper liable to costs, precedent to" his 
admission to sue as such. Anon., Mos. 66 
A party admit ted to sue ’ in forma pauperis 
after the commencement of a. suit, may be 
attached -for, nonpayment of costs, which "have 
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defendant out of custody without compelling Where it appeared, from the affidavits in 
him to pay costs incurred previously to the answer to an application to dispauper the defen- 
order to defend in forma pauperis. Bennett v, dant, that many facts were not denied, and that 
Chudleigh , 2 Y. & Coll. C. C. 161 ; 7 Jur. 166. he had improperly obtained the order, or was 
A 'motion to. discharge pauper . defendants, putting on a fraudulent appearance of credit, the 
under 23 & 21 Viet. c. 119, the plaintiffs appeared court discharged the order with costs. Bonnily 


and consented to an order, but applied for costs 
to be paid out of the Suitors’ Fund. The court 
refused the application. Ward v. Woodcock, 5 
L. T. 816— L. C. 


, but applied for costs v. Gr’mt , 2 Beav. 186 ; 9 L. J., Oh. 109. 
ors’ Fund. The court An order dispaupering the plaintiff, obtained 
1 1 ard v. Woodcock, 5 on affidavit of service on his solicitor at his office, 
discharged, but without costs, on the ground of a 


On motion on behalf of a pauper in contempt, misnomer of the solicitor in the notice of motion. 


that he may be discharged from custody, the 
court has no authority, under the Courts of 
Justice (Salaries and Funds) Act, 1869, 32 & 33 
Viet. c. 91, to order the costs of the plaintiff, 
upon his own application, to be provided for by 
the Treasury. Ball v. Ball, 10 L. J., Oh. 236 ; 
L. K, 11 Eq. 290 ; 23 L. T. 837 ; 19 W. R. 167. 


Moody v. Ilebberd, 17 L. J., Ch. 21 ; 11 Jur. 911. 


8. Dispaupering. 

Order must be entered.] — An order, allowing 
a plaintiff to sue in forma pauperis, must be 
made a rule of court before the court will enfcer- 


sts of the plaintiff, I . Third Parties. 

*40 *L° J^Ch^ 3fP* Intervention by.] — A stranger to an action 

17 • 19 W R 167 * injuriously affected through any judgment 
’ ’ * ' suffered by default may intervene in one of 

two ways. He may either obtain the defen- 
ring. dant’s leave to use the defendant’s name, if 

, the defendant has not already bound himself 

■An order, allowing a p ow suc h use of his name to be made ; and 
pauperis, must be \ lQ ma y thereupon, in the defendant’s name, 
he court wiU. enter- apply to have the judgment set aside on terms. 


tain a motion to discharge it. Hawes v. Johnson, Q r he may take out a summons in his own name 
1 Y. & J. 10. at chambers, to be served on both the defendant 

_ « . ^ ' *• ... and plaintiff, asking leave to have the judgment 

On what Grounds. ] If a plaintiff has been set aside, and to be at liberty to defend the action 
guilty -of repeated defaults in not proceeding to on terms. Per cul . j (U W He8 v . Harrison , 53 
trial, he maybe dispaupered, and ordered to pay L _ j q b 137 12 q. b.D. 165 : 50 L. T. 210 ; 

the costs of the day by the same rule. Bed well 32 W. B ill C A 
y. Caulstring , 1 B. C. Rep. 97 ; 3 D. & L. 767. 


Where a pauper gave notice of trial, and, on 
the second day of the assizes, withdrew his 
record, on the ground of its requiring amendment, 
the court dispaupered him. Faur or Facer v, 
FeenrJu 5 I>. V. C. 551 : W. W. A D. 195. 

A plaintiff in ejectment suing in forma 
pauperis will be dispaupered in case of vexatious 
delay. Doe d. Lapp i ng well v. Trmsell, 6 East, 
505 ; 2 8mith, 676 ; 8 R. li. 518. 


Notice claiming Contribution or Indemnity,] 

- See post, col. 229. 


j. Persons having Conduct of 
Proceedings. 

General Rule.] — The general rule that where 
two actions have been commenced for the ad- 


" Pauper plaintiffs who had been guilty of ministration of the same estate, the conduct of 


vexations conduct in the suit, ordered to be dis- the proceedings will be given to the plaintiff in 
paupered. Wagner v. Hears, 3 Sim. 1 27. the first action, although the decree in the second 

Improper and vexatious conduct in a former has been obtained first, applies to actions corn- 
suit, or a subscription, though liable to be menced in the palatine court of Lancaster, as 


impeached as maintenance, no ground for dis- well as to those commenced in the High Court 
paupering. Corbett v. Corbett , 16 Ves. 407. of Justice. Swire, In re, Mellon v. Swire, 21 
Circumstances under which a plaintiff, appear- Ch. JD. 617 ; 46 L. T. 437 ; 30 W. R. 525. 


ing to be conducting his suit in a vexatious 
manner, will be dispaupered Daintree v. 
Haynes , 12 Jur. 594. 

Semhte, that a pauper plaintiff or defendant 


— Application of— Special Circumstances,] 

— In considering whether the rule ought to be 
applied, the court will have regard to the special 


maybe dispaupered for vexatious conduct in the circumstances, and will take into account the 
suit. Ferry v. Walker, 1 Coll. 229 ; 8 Jur. 680. amount of the interest of the plaintiff in the 
A libellous handbill published by the bankrupt first action, and his object in bringing his action, 
against the assignees and the solicitor to the The fact- of a plaintiff, being a stranger t;o the 
commission, is not a sufficient ground for dis- family, who had bought up the reversionary 
charging an order which allowed the bankrupt interests of some of the residuary legatees, held 


to petition in forma pauperis. Morland, Fx 
y.'d , 3 1 >eae. k O, 248. 

When arbitration is proposed In a pauper 
cause, if the pauper refuses, he will be dis- 
paupered. Supple v. , 2 Moll. 345. 

A party admitted to sue in forma pauperis 
being executor and residuary legatee, ordered, 


not a sufficient reason for not giving him the 
conduct of the proceedings al 1 ough his purchase 
of some of the shares was disputed on the ground 
of inadequacy of consideration and undue in- 
fluence. lb. 

Where three actions had been commenced for 
this administration of the same estate, the court 


becoming insolvent, to be dispaupered on (notwithstanding the general rule that the 
the ground of his then suing only in his repre- plaintiff in the first action is entitled to the 
sentative capacity. Oldfield v. Cobbett, 2 Beav. conduct of the proceedings), ordered the three 
411; lu L 1 Vh 232; 4 Jin U5. : actions to b( consolidated, ami gave tin conduct 

A surgeon was admin ed a pauper, ami swore j of the future proceeding m the consolidated 


that lie had n»> paneivrs w income. The court causes to the plaintiff o’ the second action, on 
refused to dispam s:r him on the allegation of The the ground that the panics therein were the 
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whose advantage it would be to keep clown the 
expenses. Prime's Estate, In re , 48 L. T. 208. 

A judgment creditor of the defendant brought 
an action in the court of the county palatine^ of 
Lancaster, to obtain a declaration that he had a 
■charge upon certain lands of the defendant, 
■comprised in a certain deed of settlement, and 
to carry into effect the trusts of the settle- 
ment. He obtained judgment for a declaration 
•on his charge, and for administration, inquiries 
and a receiver. Afterwards one of the bene- 
ficiaries under the settlement brought an action 
in the high court to carry into effect the trusts 
of the settlement, and charging the trustees with 
a breach of trust. Judgment was obtained, and 
inquiries directed, including one as to the breach 
of trust ; — Held, that the plaintiff in the palatine 
action was not a stranger to the action in the high 
court, and was entitled to the conduct of that 
action ; and he undertaking to add the inquiry 
as to the breach of trust to the inquiry in . the 
palatine action, the court stayed all proceedings 
in the action in the high court. Townsend v. 
Townsend 23 Oh. D. 100 : 48 L. T. 694 ; 31 
W. XL 735. 

A creditor of a partnership firm brought an 
administration action against the executor of a 
deceased partner. Afterwards a separate creditor 
■of the same partner brought an administration 
action against the executor, and obtained judg- 
ment : — Held, on an application by the plaintiff 
in the first action for the conduct of the proceed- 
ings in the second action, that a joint creditor of 
a firm could not maintain a simple action for the 
administration of the estate of a deceased partner, 
and therefore that the first action, was not 
properly constituted. The application of the 
plaintiff was consequently refused. McRae, In 
■re, Forster v. Dads, 53 L. J., Oh. 1 132 : 25 Ch. D. 
16 ; 49 h: T. 544 ; 32 W. E. 304. 

In a question as to the carriage of a decree 
for a sale in two suits, where the solicitor in the 
first had taken an assignment of a charge, prior 
to the plaintiffs, and it was in that cause re- 
ported at 1,8002., but in the second cause at 9002. 
(which was explained by a difference in the 
accounts decreed) : — Held, that the solicitor in 
the first cause having, by tlie assignment, an 
interest different from the plaintiffs, the carriage 
of the decree should be given to the plaintiffs 
in the second suit. Keens v. Moqtada. 7 
' Tr. 12 q. XL 603. 

Conduct of suit given, on motion, to one of t wo 
co-plaintiffs, the other not appearing to have any 
interest Ikmlhmm v. HaUifm , 2 Sim. & S. 27, 

Decree in one Suit obtained,] — Two suits were 
instituted to administer the same .estate. The 
plaintiff in the first suit was not a party to the 
second. A decree having been obtained in the 
second ■ suit the proceedings' in the first suit 
were stayed. ■ The conduct of the cause was 
given to the plaintiff in the first suit. Belcher 
v. Beider. 6 IV XL 314 ; 13 W. R. <313. 

Two suits for the administration of the same 
will were instituted on behalf of an infant : the 
hill in the second suit being fie 1 after a decree 
had been made in the first suit, but before it had 
been drawn up. All the parties to the first suit; 
were represented by the same solicitor, and the 
next friend was dint sold Lord clerk Held, in 
the absence of evkk nee against. the churn ter to 
conduct, of the next friend, that i there was no 
ground for disturbing the decree. Blond v. 
Davies , 3 N. IL 700 ; 10 L. T. 182. ' 


Two suits were instituted in consecutive 
months on behalf of the same infant plaintiffs 
for the administration of the same estate ; a 
decree was obtained by consent in the later suit, 
and an order subsequently made ' staying pro- 
: ceedings in tlie - earlier , suit : : the solicitors for v 
the plaintiffs in the later suit were the London 
agents of the solicitors of the defendant in both 
suits Held, that the later suit ought not to 
have been instituted, and the conduct of the later 
suit was given to the next friend who hacL 
instituted the earlier suit. Frost v. Ward, 8 
N. R. 348 ; 9 L. T. 668 ; 12 W. R. 285— L.JJ, 

Co-plaintiffs disagreeing.]— When one of two 

co-plaintiffs refuses to concur in the appoint- 
ment of a solicitor, there being no solicitor on 
the record, the proper course is for the remaining 
plaintiff to apply -in chambers for the sole 
conduct of the cause on a summons taken out 
in person against the refusing plaintiff only; 
and a motion to strike out the name of the 
refusing party as plaintiff, and make him a 
defendant, will be refused. Bn 1 1 hi v. Arnold, 

I Hem. & M. 715 ; 3 N. IL 687 ; 10 L. T. 9«.> ; 
12 W. R. 571. 

Transfer to other Party.] — The master has 
jurisdiction, under the 147tli General Order, to 
transfer the carriage of a decree from a plaintiff, 
who, through want of interest, is unwilling to 
proceed. Biddulph v. Fitzgerald . Sau, k Sc. 434. 

Plaintiff’s solicitor neglecting to proceed under 
the decree, will be ordered in default to lodge 
the decree and order of reference with his six 
clerk, and then party applying to be at liberty 
to proceed instead of plaintiff. Charitable 
Bequests Commissioners v. Walsh, 2 Moll. 382. 

Where the plaintiff omitted to prosecute an 
order upon a claim : — Held, that the court might 
give a defendant leave to sue out writs of sum- 
mons to bring before the master the parties 
required by the terms of the order. Tnrnhn.il v. 
Wurne, 2 He G. M. & G. 281. 

Costs of Inquiries.]-- Where a party, who 
eventually proved not to be entitled to property, 
tlie subject of the suit, claimed to he entitled, 
and was entrusted by the court with the conduct 
of inquiries in respect thereof: — Iidd, on the 
principle of the 23 k 24 Viet. e. 127, s, 28, that 
he ought to be paid his cots of the inquiries out 
of the estate. Best v. Stanch ewer, I W, IL 4 lib 

Duty to protect Interests.] —When one of 
several ccstuis que trust ent institutes a suit for 
relief in respect of a breach of trust, he is hound, 
in the conduct of the suit, to take care of the 
interests of' the others as well as of his own. 
William v. Powell, 2 Flu 329. 

Matter : of ■Discretion^] A-Aff border, , gi yiffg a ; ; 
party the conduct of proceedings is .a matter 
entirely within the discretion of the judge. 
Doming gin v. 'Trotter , 20 W„ It. 1024, 

h . Oth Bit Points, 

Disagreement of Co-plaintiffs . ] — W hen ? one of 
two co-plaintiffs refuses to concur in the appoint- 
ment of a solicitor, there being no solicitor on 
the record, the proper course is for the remaining 
plaintiff to apply for the solo conduct of the 
cause on jn summons taken out in pc ram against 
the refusing plaintiff only. Butthi \\ Arnold, 1 
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Hem. & M. 715 ; 3 N. E. 637 ; 10 L. T. 95 ; 12 
W. B. 571. 

Co-plaintiffs must act together, and cannot 
take inconsistent proceedings. One of several 
co-plaintiffs moved for liberty to take a state of 
facts into the master’s office, and proceed thereon 
apart from the rest. The motion was refused 
with costs. Wedderburn v. Wedderburn , 17 
Beav. 158. 

Nominal Plaintiff.] — A party carrying on a 
suit in the name of another, under a power of 
attorney, is bound by the acts of the nominal 
plaintiff, so far as not to be able to have them set 
aside by petition in the suit ; but he must file a 
supplemental bill ; and that, though the defen- 
dant knew at the time that the plaintiff was but 
nominally so. Pentland v. Quarrinyton, 3 Myl. 
& C. 249. 

Proceeding against some Defendants only.]- — 

The names of two defendants having been 
inserted in the writ of summons, separate pro- 
ceedings were taken against each : — Held, irregu- 
lar. Pepper v. Whatley, 1 Bing. (N.C.) 71 ; 2 D. 
P. C. 821. 

Upon a writ against several, the plaintiff may 
declare against one only ; but if he declares 
against anv other afterwards, he will be irregular. 
Caldwell v. Blake, 2 C. M. & E. 249 ; 3 D. P. C. 
656 ; 1 Hale, 157 ; 4 L. J., Ex. 200. S. P., Carson 
V. Bonding , 4 D. P. C. 297 ; 1 H. & W. 507. 

Nominal Defendant — Indemnity against 
Costs,] — Where the defendant in an action had 
agreed, in consideration of an indemnity against 
costs, to allow a third party to defend the action 
in his name, and had in pursuance of that agree- 
ment given to such third party’s solicitor a 
retainer to act in the defence of the “ action and 
any appeals therefrom ” : — Held, that the indem- 
nity appearing to be undoubtedly sufficient, the 
nominal defendant had no right to withdraw the 
retainer so as to prevent, or otherwise to interfere 
with, an appeal in his name to the house of lords. 
Injunction granted to restrain him from so doing. 
Whether, if the sufficiency of the indemnity had 
been doubtful, the result would have been the 
'same, quaere. Montforts v. Marsden, 64 L.J., Ch. 
52 ; f IS95] 1 Ch. 11 ; 12 E. 193 : 71 L. T. 620— • 


One by Plaintiff alone — Other by Plaintiff and 
others.] — In an action two causes of action were 
joined, the one by K. alone, and the other by K. 
as a shareholder in a company, with certain 
other persons being “ all the other shareholders ” 
against the same defendant : — Held, that such 
causes of action were wrongly joined. Kelso v.. 
Goldsmid, 53 J. P. 200. 

Unconnected Claims against several Defen- 
dants,] — To bring into one claim distinct causes 
of action against different persons, neither of them 
having anything to do with the other (except as 
far as it is historically connected with it as 
one matter in the transaction) is not contem- 
plated by Ord. XVIII. r. 1, which authorises the 
joinder not of several actions against distinct 
persons, but of several causes of action. Bur stall 
v. Beyfm, 53 L. J., Ch. 565 ; 26 Ch. D. 35 ; 50 
L. T. 542 ; 32 W. R.418— C. A. 
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b . In Actions fob Recovery of Land. 

Application for Leave to Join.]— An applica- 
tion* for leave to join another action with an 
action for the recovery of land must be made 
before the writ is issued. Pilcher, In re, Pilcher 
v. Binds, 48 L. J„ Ch. 587 ; 11 Oh. D. 905 ; 40 
L. T. 882 : 27 W. R. 789— C. A. 

Where another action had been joined with an 
action for the recovery of land without leave, 
the court refused to grant leave to continue the 
action in that form although the defendants had 
appeared. Ib. 

Issue joined — Action set down — Counter-claim 
for Recovery of Land.]— In an action for specific 
performance of an agreement to grant a lease 
and build a house, issue had been joined, the 
pleadings shewed no real dispute between the 
parties," and the action had been set down for 
trial. The plaintiff had taken possession under 
the agreement : — Held, that leave ought not 
to be given to the defendant to amend his 
counter-claim by adding thereto a claim for 
recovery of the land agreed to be let. Clark v. 
Wray , 55 L. J., Ch. 119 ; 31 Ch. D. 68 ; 53 L. T. 
485 34 W. 11. 69. 

What are Actions for Recovery of Land.} 

An action to establish title to land is an action 
for the recovery of land so as to require the 
leave of the court for its joinder with another 
cause of action. Whetstone v. Lewis, 45 L, J., 
Ch. 49 ; 1 Ch. D. 99 ; 33 L. T. 501 ; 24 W. R. 
93. 

An action “to establish title to land,” not 
claiming possession, is not an action “ for the 
recovery of land,” so as to require the leave of the 
court, under Rules of the Supreme Court, r. 2 of 
Ord. XVII., for its joinder with another cause of 
action. Whetstone v. Lewis (1 Ch. D. 99) not 
followed. GledMll v. Hunter , 49 L. J., Ch. 
333 : 14 Ch. I). 492 ; 42 L. T. 392 ; 28 W. R. 
.580. . 

Where the writ was indorsed for declaration 
•of title, declaration that a lease was granted 
under a mistake, recovery of rents and profits, 
.and a receiver, and the statement of claim 
.asked also for possession : — Held, that this was 
an action for recovery of land and nothing else, 
iind that there was no joinder of any cause of 
action which required the leave of the court. 
Ib. Op. Koncirh Corporation v. Brown, 48 
L. T, 898. 

A foreclosure action is not an action for the 
recovery of land within the meaning of the 
Rules of Court, 1875, Ord. XVII. r. 2. Tamil 
v. Slate Co., 3 Ch. 1), 629. 

A claim for a declaration, that a mortgage is 
invalid, and for possession on that footing, may 
be joined with an alternative claim to redeem the 
mortgage if valid, without any leave under 
Ord. XVIII. r. 2. Hunt v. Worsfold, 65 L. J 
Oh. 548 ■; [1896] 2 Ch. 224; 74 L. T, 456; 44 
W. R. 461. 

Applies to Counter-claim.!— The provision of 
r. 2 of Ord. XVII., that no cause of action, except 
those specific d in that rule, ri all, unless by 1c avc 
of the court, be joined with an action foi rhe 
recovery of land, applies to a counter-claim as 
well as to an original action, Compton or Com- 
C )n y. Preston, 51 L. L. Ch. 880 ; 21 Ch. D. 138; 
47L-.T 122.; 30 W, R, 063, 


Injunction not a Separate Cause of Action.]— 
A purchaser of real property brought an action 
claiming quiet possession of the property pur- 
chased, and an injunction to restrain the defen- 
dant from interfering with such possession 
Held, that the claim for an injunction was not a 
separate cause of action, and could be joined 
with that for possession without the leave of the 
court. Kendrick v. Roberts 46 L. T. 59 ; 30 
W. R, 365. 

, A writ was issued claiming recovery of posses- 
sion of premises ; and also an injunction to 
restrain nuisance contrary to the provisions of 
the lease, and damages. Leave of the court had 
not been obtained for the joinder of the causes 
of action : — Held, that the writ was good in 
form, for though a perpetual injunction might 
be relief inconsistent with the terms of Orel 
XVIII. r, 2, yet an interlocutory injunction 
was within the terms of the rule, being a sub- 
stitute for damages which might be assessed for 
the continuing breach between the issue of the 
writ and the "trial. Read v. Wot ton, 62 h. J., 
Ch. 481 ; [1893] 2 Ch. 171 ; 3 R. 374 ; 68 L. T. 
209 ; 41 W. R. 556. 

What Claims will he allowed to he Joined.]— 
An action for the administration of personal 
estate may be joined with an action to establish, 
title to real estate where the plaintiff claims both 
estates under a common gift in the same will. 
Whetstone v. Lewis, 45 L. J., Ch. 49 ; 1 Ch. D. 
99 ; 33 L. T. 501 ; 2 t W. R. 93. 

Leave will be given to join with an action for 
the recovery of land an action for the recovery 
or delivery up of a deed relating to the land ; 
also for the recovery of personal estate comprised 
in the same instrument. Cook v. Each march, 45 
L. J., Ch. 504 ; 2 Oh. D. Ill ; 24 W. K. 293. 

In an action by the heir-at-law, who was also 
one of the next of kin of an intestate, against 
the administratrix, who was in possession of the 
intestate’s real estate, leave was given to join a 
claim for the recovery of the land, and a' claim 
for the administration of the estate. KUehhi // v. 
Kite hi ay, 24 V. R. 901. 

Leave was given to join, with an action for 
the recovery of land, a claim for a receiver. 
Alien v. Kennet , 24 W. R. 845. 

Where an agreement for a tenancy had failed 
and the plaintiff brought an action for recovery 
of the land, and the defendant, who had entered 
into possession of the land, set up the agreement 
as a defence; on summons brought by the plain- 
tiff for leave to amend the indorsement on the 
writ by claiming a valuation which he alleged 
that the defendant had agreed to pay on entering 
into possession of the land, but had not paid 
Held, that the plaintiff had. a right to claim the 
valuation under the agreement as an alternative, 
in case he failed in. recovering the bind, and that 
the amendment should be allowed. Rush hr cake 
v. Parley, 54 L. J., Ch. 1079 ; 52 L. T, 572 ; 38 
W. R. 557. Bee also Clark v. supra, 

A mortgage was created of certain land by A., 
who subsequently vyu! into liquidation. ' The 
trustee in the liquidation sold* the equity of 
redemption to B. An notion was brought bv the 
mortgagee against B, for foreclosure. The seen- 
rity was insufficient, and it was necessary to 
obtain possession as soon an possible. On de- 
manding possession, however, flic mortgagee 
found that A.< was in possession and refused to , : 
go out. I he mortgage * asked £«>i leave U amend 
the writ In the action by adding the nmm of A. 
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as a defendant, and by including, as part of the 
relief sought, a claim for recovery of posses- 
sion of the mortgaged property : — Held, that, the 


IV. WRIT OF SUMMONS. 


Sion OI me mongageu piuguitj . — uwu, ^ , fn ?v> 

leave could not be gnnted. Sutcliffe v. Wood, ■ rj,^ Date and Title’ 128. 
53 L. J., Ch. 970 ; 50 L. 1. 70o. , ^ i 


bi> ^declaration contained counts for double rent, £. and ®® sc , ri P^ n of Parties ’ 127 ■ 

and for use and occupation. The court refused f dements 129 

a rule to strike out one of the two counts f ^iTn^ement, 130. 

D. P.C.747; 1 Gale, 359 ; 1 Tyr. & G. 313 ; 5 6. Disclosure by Solicitor and Plaintiffs, 

L. J., Ex. 113. 7. Solicitors Name and Address, 140, 

Irregularity— Appearance— 4 ‘ Fresh Step” in f- Amendment of Writ, 111. 
the Proceedings.] — Ord. LXX. r. 2, does not , Irregulanty, 144. 
prevent a defendant who has appeared to a writ ^ Ime froni which Writ takes Effect, 117. 

S facie irregular under Ord. XVIII. r. 2, from * jf Writ, 

applying to stay proceedings. Mulckern v. }’ l? 1 ^?P era *’ ,. ,, 

Dwu-fe (53 L. J., Q. B. 526) not followed. Hunt 2 - °“ Flr “ s . and P ®' sons ‘iggS m other 

v WoAoW, 65 L. J., Ch. 548 : [1896] 2 Ch.224 ; „ g han theu- own^ames loS 

74 L. Ik 456 ; 44 W. E. 461. . * Corapamcs-^ Company. 

! a. Substituted Service , 158. 

Objection by Defence.] -The plaintiff, «• Senice out, if Jurisdiction 

•without obtaining leave of the court, joined a L Smce the Judicature Acte, 
claim for recovery of land with other claims. By a. Piactice theieon, 168. 

his statement of claim he altered his claim for „ d 3 : Leave, when Grant^, 174. 
relief by omitting the claim for recovery of land. . T 2 ', before the Judicature Acts, 189. 

The defendant by his defence raised the objection /• ^ursement of Arne of Sm-owe, 1 9o. 

that the writ of summons was issued without f f™ wa ] f 

leave of the court : — Held, that the defence ought t " C°newient Huts, 19b. 

not to be struck out as embarrassing. Wilmott v. 

Freehold House Property Co 51 L.T. 552 — C. A. a . Form and Contents of, &c. 

Semble, that such an objection is properly ' • . ^ 

pleaded in the defence, that the plaintiff cannot Teste, Bate and Title, 

cure the irregularity in his writ by omitting his See 3, S C. 1883 Ord. II. s. 8. 

claim for recovery of land from his statement of * 

claim, that to cure the irregularity the writ of Teste.] — A writ of summons was issued 


a . Form and Contents of, &c. 
1. Teste, Bate and Title. 
See R. S. C., 1883, Ord. II. s. 8. 


claim, that to cure the irregularity the writ of Teste.] — A writ of summons was issued 
summons must be amended, and that such complying in all respects with the requisites 
amendment cannot be made without the consent prescribed by the General Orders of the High 
of the defendant. Ib, Court, with the exception of an inaccuracy in the 

teste, the omission being the name of the Lord 
t a ^ c « Chancellor: the words “witnessed Lord High 

e. In Actions against Executors, &c. chancellor” were attached, but not the name 

In what Cases.]— Semble, that Ord. XVIII. “Hardinge Stanley, Baron Halsbury ” Held, 
r. 5, refers to a case where the plaintiff’s personal that the writ so issued was good. McNmj v. Alt, 
claim is in respect of the assets of the testator as 66 L. T. 832. 

such. Johnson v. Purges, 47 L. J., Ch. 552. A writ will not be set aside because the 

Where a plaintiff sues in her own right, a Christian name of the chief justice is misstated 
defendant will not be allowed to set up, by way therein. Pollard v. Pit zst abbs, 1 F. & F. 376. 
of counter-claim, a claim against the plaintiff as A copy tested on a Sunday, and service thereof 
executrix. Macdonald v. Caring ton, 18 L. J.. (the writ being correctly tested), are merely 

0 P 179 • 1 C P I) 28 : 39 L. T. 126 : 27 irregular and waived by laches. Corra.ll v. 

W. R. 153.’ * ' Fonlh% 5 D. & L. 590 ;2B. C. Rep. 262. 

In an action against executors a cause of action 

in respect of a tort committed by them in the — — Amendment of.j— -bee post, col. 111. 

lifetime of the testator cannot he joined with 

.a claim on a contract made with the testator. Bate.]— If a defective writ is resealed, it ought 

Whitworth v. IJarbishire , 5 R. 198 ; 68 L. T. to be dated of the day of rescaling. Knight v. 

216 ; 41 W. K. 317. Warren , 7 D. P. C. 663. 


.a claim on a contract made with the testator. Bate.]— If a defective writ is resealed, it ought 
Whitworth v. IJarbishire , 5 R. 198 ; 68 L. T. to be dated of the day of rescaling. Knight v. 
216 ; 41 W. R. 317, Warren. 7 D. P. (J. 663. 

A writ dated on a Sunday is a nullity, and the 
Time for taking Objection.] — An action was objection is not waived by lapse of time. Hanson 
commenced against a trustee and the executors v. Shaekelton , 4 D. P. 0. 48 ; I H. & W. 342. 
of his deceased co-trustee for the administration A mistake in the year in the teste, of the copy 
of the estate of a testatrix. The plaintiffs sub- of a writ, the writ itself being right, is a mere . 
sequentiy amended their statement of claim irregularity, which is waived if the defendant 
v i the kurv of the court, and asked that docs not. come to the court- b< ore time for 
one of the executors of the deceased trustee might entering an appearance has elapsed. Edwards v. 
be ordered to give up possession of a certain inn Collins , 5 D. P, C. 227 ; 2 H, & W. 299. 
belonging to the trust estate. It was pleaded by The court has no power to alter the date of a 
the defence and urged at the trial that this' writ of summons. Clark v. Smith , 2 H. & N. . 
plea 1 u g was irregular, as jnh mg two causes oi 75 > : 27 L. J.. Ex. 155. 

action without leave Held, that the defendant Where such an alteration is made by a judge, 


Iterlmi, In re, Iterhai v. Colli s, 58 L. T. 519 : 36 1 objection by appearing to the writ after notice. 


mm 
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Writ of Summons . 

plea a nullity, and gave leave to the p. 
. . sign judgment. Gray v. Si duett, 3 Bos, 
or The addition of a defendant need i: 
er sorted. It is sufficient to state his 

of, the estate. Eyre v. CM, 2* W. R. 317. Morris y. Smith, 2 C. M. & R. 120 ; 3 

J 698 ; 5 'Tyr. 523 ; 1 Gale, 103 ; 4 L. J., 

2, Karnes and Description of Parties, Address of Defendant,]— A writ in 
Names of Plaintiffs.]— If anameonthe faceof App. A, Part 1, to the Rules of 1883, 
the writ is naught or uncertain, the writ is bad. exception that no a<Wresawas mse tel . 
Walter v. Parlim, 2D.iL. 982 ; M.1, Q. B. the defendants, was i sued ^ga mst . 
214-9 Jur 665 company having no place ot busmen 

" a’ variation' in the spelling of a plaintiff’s country, and was served at Ito^on^ta 
name in a sincle letter between the writ and the managing dnectois ot the company, 
subsequent proceedings is immaterial. Leather - temporarily there on business^ cpnnec 
barrow y. Ward, 5 Jur. 388. the eompMiy t-Held, tha the wnt mu 

The plaintiffs sued by the name of “The aside, lte.il A MiuUen .L, 

National Bank of St. Charles”: the name given 'P.D.S.S »8 L.l.Jl ; 3b. VV . K.uoJ ; <>.• 
by the charter of the King of Spain was “ The 244, ■ t , . 

Bank of St. Charles” Held, no variance, the A writ, issued against a , foreign 'compai 

bank being in fact a national one. Bank of St. no office within the hinted Kingdom n 
Charles y. JDe Bernales, 1 Car. & P. 569 ; R.&M. the Form No. tv or No. ^oFlart, 
190. S. P., Album v. Furniral , 1 C. M. & R. Appendix to the Rules of lbh3. A writ 
277, 296 ; 4 Tyr. 751 ; 3 L. J., Ex. 241. No. 2 issued against a foreign eorapar 

' V ' , - no offices in the United Kingdom wi 

Plaintiff’s Address.]— The provisions of Ord. aside. Sedgwick v. Yedra* Mining Co., 
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petes v. Friedlander , 53 J. P. 264. I Description of Defendant’s Residence.]— Kew- 

castle-upon-Tyne, in the county of North umber-' 
Names of Defendants.] — Every writ must land, is a sufficient description of a defendant's 
have the full title of the action, including the residence in a writ since 2 & 3 U ill. 4, o. 64, 
names of all the defendants, but need only be by schedule 0 26 of which ^ Nowcast ly-upon- 
directed to the particular defendant or defen- Tyne is made to comprise certain townships that, 
dants intended to be served therewith. Traill v. are not within the town and comity of the town. 
Porter , 1 L. R„, lr, 60. Hippo n v. Dawson, 5 Bing. (N.C.) 2*«t : 7 Scott, 

A writ described a defendant as “The Right 145 ; 7 I). P. 0. 247; 1 Am. 470 ; 8 L. 3., 0. IV 
Honorable Baron SuffielcI,” his true description 102. 

being “The Right Honorable Edward Vernon It is sufficient if a defendant is desm-ibedns of 
ITarbord, Baron Suffield.” The court refused his last supposed residence. Sanaa a v. Whiter, ■. 
to set aside the writ on that ground. Wells v. 7 Scott, 251 ; 5 Bing. (N.C.) 279 : 7 I>. \*. 0, 304 ; 
SuffieU (Lord), 5 D. & L. 177 ; 4 C. B. 750. 1 Arm 5.11 ; 8 L. J., C. P. 179 ; S Jur. 147. 

The describing in the writ and declaration a “Yorkshire” is a good description of a «U*fen- 
party to the suit by the initials only of his dant’s residence, although he resides at the town 
Christian name must be treated as a misnomer, of Kingston-upon-HulI, if he may be supposed to 
Must v. Kennedy, 4 M. & W. 586 ; 7 D. P. C. 199 : be resident in. the former county. Jr Iks v. Fry, 
8 L. J., Ex. 85 ; ' 3 Jur, 198. 3 D. P. 0. 37. 

A writ was set aside where the defendant’s If a writ is directed to A. B., of S. in the 

Christian name was omitted and an initial only county of Kent, “but to be heard of at 1 Velds 

was given. Murphy v. Cheemrs, 15 W. R. 1061*. Coffee-house in the city of London, 1 " service of a 
Where a party has been sued by a wrong name, copy in London is bad, and. will be set aside, 

the title of the cause cannot be changed until an though the latter part of the description k 

appearance has been entered by him stating his correct. Simpson v. Main say. J). & AL. 396; 5 
true one. BorfJmiek \\ Mavenseroft, 5 M. & W. Q. B. 371 : 13 L. J M Q, B. 91 8 Jur. 2X8. 

31; 7 1). P. 0.393; 8 L. J., Ex, 160 ; 3 Jur. 703. The copy of a writ served on 'a defendant, 

A variance in the name of a defendant in a described him ns -J. S.. Jan* H lb, in tin- 

writ, where it is idem scrums with the real mine of York, but now in Hie eadk in ;W eiry of 
is not material. Webb v. Zaiorenee, 2 D. P. 0. York”:— Held, insufficient, It not being shewn 
81; 1 C. & M. 806 : 3 Tyr. 906, that- there was not a place culled "ihe castle” 

4 within the city of York, tinur/h it was sworn 

Addition of Defendants.]— No addition having that York ('as Ho k in the county of York, 

been givei lo the defenduid. ekher in i tic ivdia! Jia can v. Sharp. Id M a \\ 93: 16 L. J. 

of trie writ or in r.iu subse uent part of the Lx 39. 

declaration, the defendant pleaded the Statute of So wIkk a writ Y-« kvi t defendant a 
Additions (1 Hen. 5) in abatement, and prayed “ Edmund Garbett, of Weib'n<jton, in the count v 
judgment )f the declaration The court held the of Salop but now of Hiddiesex.” Downes v. 
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Writ of Summons. 130 

9 Claim for Interest — Demand in Writing 1 .] — 

A claim for interest made in a writ for the first 
as time is not such a demand in writing of interest 
n- as is required by s. 28 of 3 k 4 Will. 4, c. 42. 
11 Rhymney My. v. Rhymney Iron Co., 59 L. J., 
Q. B. 414 ; 25 Q. B. D. 146 ; 63 L. T. 407 : 38 
it W. B. 764— C. A. 
h, 

s. Amount of Debt and Costs. ]—Reg. den. of 
H. T. 2 Will. 4, r. 11, which required the indorse- 
ment, upon process for payment of a debt, of the 
>n amount of debt and costs, did not apply to- 
ie actions qui tam for penalties. Hobbs v. Young, 
ie 2 1). kh. 474 ; 14 L. J., Q. B. 4 ; 8 Jur. 1029.' ' 

10 In an action to recover penalties for bribery 

0 under the Municipal Corporations Act, it was 
7. not necessary to indorse the amount of debt 

and costs upon the writ. Halvas v. Lloyd , 3 
id M. k W. 69 ; 6 D. P.C. 173 ; 7 L. J., Ex. 38 ; 1 
e, Jur. 897. 

v. A stack of hay was sold by the defendant to 
[4 the plaintiff, with liberty to keep it on the 
defendant’s premises for a certain time ; the hay 
ie was seized as a distress before the expiration of 
si- that time : — Held, that it was not necessary to 
is indorse on the writ sued out for the above cause 
>n of action the amount of debt and costs. Perry 
6 v. Patrhett , 1 C. M. & R. 87; 2 D. P. C. 667 ; 4 

1 ; Tyr. 925 ; 3 L. J., Ex. 353. 

An indorsement, that “ the plaintiff claims 
s- 50 A for debt, and — l. for costs,” is irregular, 
to Irusloce v. Whiteehuroh, 1 Scott (N.it.) 415 ; 1 
t e Man. k G. 426 ; 8 D. P. O. 837 ; 4 Jur. 722. 
in An indorsement claiming a sum for principal 
4 and interest should either state the amount of 
[6 the interest or the date from which it is to 
be calculated. Bardell v. Miller , 6 C. B. 733 ; 
6 D. & L. 721 ; 18 L. J.,C. P. 249. Fitzgerald v. 
Means or Curtis , 6 Scott (N.R.) 55 ; 5 Man. & G. 
207 ; 2 D. (N.S.) 916 ; 12 L. J., C. P. 138. Chap- 
man v. Beebe, 3 D. k L. 350 ,* 15 L. J., Q. B. 5 ; 
I. 9 Jur. 1012. 

pc The following indorsement is insufficient: — 
'ie “The plaintiff claims 102/. 5s., and Interest 
it thereon, at 5 per cent, per annum, from the 31st 
re of March (not saying what March) till payment, 
■y for debt, and 21. 2s. for costs.” Lb. 

But it is not necessary to state the rate of 
it- interest demanded ; it will be intended to be 51. 
ie per cent. Alien v. Bussey, 4 D. & L. 430. 
v. A writ indorsed in this form, “ The plaintiff 

2 claims 50/. for debt, with interest from the 25th 
of May last, and 21. for costs,” is regular. Sealey 
v. Ilearne, 3 1). P. C. 196. 

The objection is waived by omitting to apply 
to set aside the writ in time. Fryer v. Smith, 
1 D. k L. 75 ; 6 Scott (N.R.) 658 ; 12 L. J., C. P. 
id 223 ; 7 Jur. 973. 

te The form of indorsement prescribed by the 
a Summary Procedure on the Bills of Exchange 
■d Act (IS k 19 Viet. c. 67) may be altered by 
m inserting a claim for costs, and the blank before 
is “ days ” may be filled up with “four.” Robinson 
n v. Cotter ell, 11 Ex. 476 ; 25 L. J M Ex. 3 ; 1 Jur. 
m (N.S.) 1143 ; 4W.R. 127. 

ie ■ A -A ;/A'''' \ : 'A ; W' A 

n. Indorsement of Costs.] — It is irregular to 
indorse a writ of summons with an excessive 
amount for costs, and such a writ will be set 
|| aside, Jaeobs if Monelt, 12 L. R., ||| 373. 





Writ of Summons. l0Z 

■ned by the defendant. The indorse- 
ment did not give any particulars of the eircum- 
; under which the I.O.U. was ongmaUy 
—Held, that the indorsement was a sum- 
special ’indorsement uiuter Ord. HI- r. 6. 
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equivalent to an ordinary pleading. Robertson | date, sigi 
v. Howard, 47 L. J., C. V. 480 ; 3 C. P. D. 280 

S8 L.T.715; .26 W. B. 688. “ -Held, that 

Sufficiency of.l — A writ is specially indorsed c j en t sp^.»l ------- T T n T > 0 B D 

within the meaning of Ord. III. r. 6 and Ord. Supers v. »l» L. J..Q. B. 42 , 2- Q. B. U. 

own. H m,Ur, v. S,.„U, mix.. “». <»» tta 

Common Law Procedure Act, 1852, defendant, but did not state that express notice 

*, 251 — Per Bramwell, LJ. : — Any special in writing of the assignment was given *o the 

indorsement that would have been sufficient defendant 

under the Common Law Procedure Act, 18o2 • - 

s. 25, is sufficient under r. 6 of Ord. 111. and 

Ord XIV. Aston v. Hurwitz, 41 L. T. 521 — under Ord. XIV. r. 1 
C. A. L. T. 641 — C. A. 

Any indorsement which would have been a ■ 

sufficient special indorsement within the meaning Bills oflExchange- 
■of s. 25 of the Common Law Procedure Act, 1852, j n an action on a bill 
to entitle the plaintiff to judgment, under s. 27, specially indorsed wit 
in default of appearance, is a special indorse- 0 f the bill, and also 2 
ment within the .meaning of Ord. III. r. 6 and Held, that by the ex 
Ord XIV. Bickers v. Speight, 58 L. J., Q. B. expenses of noting wei 
42 • 22 Q. B. 13. 7 ; 37 W. E. 139. expenses of noting are 

5 . _ by s. 57 of the Bills oi 

Claim for Injunction and Money received. J— - was a g 00 d special inch 
The plaintiff, a barrister, issued his writ on the 62 L. J., Q. B. 389 ; [ 

30th August, 1879, indorsed for an injunction ]g3 . gg L. T. 90 ; 41 V 
and other relief, and for payment of a sum of v> wuicoeks, 61 L. J., 


_ -Held, that the writ was spe 

indorsed within Orel. III. r. 6, and that, ther 
leave could be given to enter dual ]udg 
" ' - Satchwell v. Clar* 


* „ /’ f * .1 > L \ 
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188 PRACTICE — Writ of Sammons . 184 

C. P. 96 ; 5 C. P. D. 25 ; 41 L. T. 433 ; 28 W. R. of the property mortgaged, a writ cannot be 
57— C. A. specially indorsed with a liquidated sum under 

Ord. III. r. 6, to recover any mortgage interest 
Cheque — Notice of Dishonour,] — To maintain unpaid. Pimlett v. Hill, 62 L. J., Ch. 466 ; 
an application for final judgment under Ord. [1893] 1 Ch. 277 ; 2 R. 288 ; 68 L. T. 476 ; 41 
XIV. r. 1, upon a writ indorsed with a claim W. R. 503— C. A. 

for the amount of a dishonoured cheque, the A writ which claims foreclosure or sale and a 
indorsement must contain an allegation that receiver, besides payment of the debt and interest, 
the drawer of the cheque has received notice of is not specially indorsed so as to entitle the plain- 
dishonour. Fi'iihauf v. Groscemr , 61 L. J., Q. B. ’"tiff to summary judgment on the claim for debt 
717 ; 67 L. T. 350. and interest. Imbert- Terry v. Carver, 56 L. JT., 

Ch. 716 ; 34 Ch. D. 506 ; 56 L. T. 91 ; 35 W. R. 

Copy set out without more.]— In an 328. 

action by the indorsee for value of a cheque 

against drawer and indorser, the mere setting Debt or Liquidated Demand.] — A writ 
out of a copy of the cheque without more does indorsed to recover money paid by the plaintiff 
not constitute a special indorsement of the writ as the defendant’s surety for his use and at his 
under Ord. XIV. r. I. Northern Bank v. Bailey , request, is specially indorsed, being a liquidated 
[1894] 2 Ir. Ii. 18. demand. Borland v. Curry, 4 L. R., Ir. 273 — 

C. A. 

Promissory Note — Default in Payment of A writ indorsed for a balance due on a build- 
instalments.] — A writ indorsed with the date, ing contract and a sum for extra work is specially 
the amount, and the making of a joint and several indorsed. Meade v. Manillatt, 4 L. R., Ir. 207. 
promissory note, with a statement that it was A claim for. work and labour upon a quantum 
44 payable by certain instalments in respect meruit is a debt or liquidated demand in money 
whereof default has been made,” and particulars within Ord. III. Stephenson v. Weir, 4 L. R., 
merely showing the balance still due, is not a Ir. 369. 
specially indorsed writ within Ord. III. r. 6. 

Manchester Advance and Miscount Co. v. Walton, Arrears of Alimony pendente lite.]— A 

62 L. J., Q. B. 158 ; 5 R. 147 ; 68 L. T. 167. claim for arrears of alimony pendente lite is not 


Manchester Advance and Miscount Co. v. Walton, Arrears of Alimony pendente lite.]— A 

62 L. J., Q. B. 158 ; 5 R. 147 ; 68 L. T. 167. claim for arrears of alimony pendente lite is not 

a claim for a “ debt or liquidated demand in 
Bond — Penalty.]— The indorsement on a writ money” within the meaning of Ord. III. r. 6 so 
claimed 500/. as the principal sum due on a as to entitle the plaintiff to apply for judgment 
bond conditioned for the payment by the obligor under Ord. XIV. r. 1. Bailey v. Bailey, 13 
to the plaintiff of an annuity of 26Z. during the Q. B. D. 855 — 0. A. Affirming 53 L. J. } Q. B. 
life of a child, and until she should attain the age 583 ; 50 L. T. 722 ; 32 W, R. 856. 
of sixteen years, by specified quarterly payments, 

and alleged that two of such payments were due Goods sold.] — To obtain leave to sign final 
and unpaid: — Held, that the plaintiff was not judgment under Ord. XIV., the writ must be 
entitled to proceed under Ord. XIV. r. 1, to specially indorsed with the particulars of the 
obtain final judgment, but was limited to the plaintiff’s claim ; and. where the action is for the 
procedure specified in 8 & 9 Will. 3, c. 11, s. 8, price of goods sold, the dates and amounts of 
and Ord, XIII. r. 14. Father v. Caralampt, 21 the consignments or supplies should be given. 
Q. B. D. 414 ; 59 L. T. 141 ; 37 W. R. 94; 52 Parpaite Freres v. Dickinson , 38 L. T. 178; 26 
J. P. 616. ' W. B. 479. 

A writ was indorsed, 44 The plaintiff’s claim is 
Contribution— Bills of Exchange.]— A writ in 2,323/. 4s. Id., being 75 per cent, of the invoice 
an action was indorsed as follows : 1,4 The plain- price of goods supplied by the plaintiffs to the 
tiff's claim is 399/. 9*. Id., the defendant’s share defendant under an agreement entered into 
or contribution to the payment of certain bills between the plaintiffs and the defendant, in or 
of exchange and promissory notes on which he about March, 1877, whereby the plaintiffs agreed 
and the plaintiff were jointly liable, and which to consign the goods to the defendant for fur- 
lulls and notes have been taken up by the plain- ther consignment by the defendant to Australia, 
tiff” :—Held, that this indorsement did not con- the 75 per cent, to be paid by the defendant in 
stitute a good 44 special indorsement ” under Ord. cash on receipt of the goods ” : — Held, that this 
HI. r. 6, and therefore the judgment which had was insufficient to enable the plaintiffs to sign 
been signed under Ord. XIV. r. 1, must be set, final judgment under Ord. XIV. Ib. 
aside. Walker v. Micks. 47 L. J., Q. B. 27 ; 3 A claim for a named sum as the balance due 
Q. B. I), 8 ; 37 L. T. 629 ; 26 W. li. 113. for the price of goods sold with particulars as to 

dates and the goods sold is a special indorse- 
Covenant in Mortgage Deed.] — In an action ment. Me Cawley, v. Campbell , 4 L. R., Ir. 410 
for principal and interest due under a covenant — C. A. 
in a mortgage deed, the mere fact that a receiver 

has been appointed by and in the interests of Shares sold.] — A writ was indorsed with a 
the plaintiff does not prevent the writ from being claim for a certain sum, being balance due for 
specially indorsee! under Ord. III. r. 6. But if money paid for purchase of shares between cer- 
there is a doubt as to the amount which has tain dates, “ an account of which has been ren- 
come into the hands of the receiver, the ease is dered’* : — Held, a sufficient special indorsement 
not one in which summary judgment ought to be under r. 6 of Ord. III. to empower the court to 
given unde i Ord XIV. Poulett v. BiilC\ 1.S93] ddw judgment to be signed, or give leave to 
I Oh. 277) considered. - Lynde. v. Waltham. 64 defend under Ord, XIV. Adorn v. Bunoitz, 41 
h. J.. Q. R. 762 : [1895] 2 Q, B. 180 : 14 Id 489 : L. T, 521— C. A. 

72 hi T. 867—0. A. ' , . ^ ' ■ •• . ■ ■ ; ' . , .. ' , ' ■ , 

Where a receiv ei has been app > in red in a fc re- Liquidated Demand in Money wish Interest 
■closure action to receive the rents and profits arising on a Trust/’ j — The plaintiffs, by their 


;il|| 

yy 

■ ‘ : - r 

' gig/g 




; 


186 


PBACTICE — Writ of Summons . 


■185 

writ, claimed to have a legacy of 2,750/.. be- 
queathed by the will of John Brogden, which 
has remained unpaid by reason of a breach of. 
trust on the part of the defendants, and which 
is now due from them upon a trust,” paid by 
the defendants, with interest thereon at 4 
per cent, per annum, from the 12th of April, 
1885. John Brogden, by his will, directed that 
interest at the rate of 4 per cent, per annum 
should be paid on this legacy from the death of 
his wife: she died on the 12th of April, 1885. 
On an application by the plaintiffs for leave to 
enter final judgment against the defendants for 
the amount of principal and interest due in 
respect of the legacy : — Held, that the writ 
claimed the interest payable under the will, and 
did not claim interest by way of damages arising 
out of a breach of trust ; and, therefore, that the 
writ was specially indorsed within the meaning 
of Ord. II I, r. 0. * Hamilton v. Brogden. 60 L. J., 
Ch. 88. 

Interest— Contract express or implied,] — Ord. 
XIV. applies only when the defendant lias 
appeared to a writ specially indorsed under Ord. 
III. r. 6, which applies only to cases in which 
the demand which the plaintiff seeks to recover, 
whether or not it be made up in part of interest, 
is a liquidated demand — in other words, to cases 
m which the interest is payable under a contract, 
and not by way of unliquidated damages. A 
claim for interest cannot be made on a specially 
indorsed writ, if it is not due by contract, or if a, 
definite sum is not claimed in respect thereof. 
A statement of claim which demands interest 
but shews no liability to pay it is, upon general 
principles, defective, as it is important that a 
man who is to be proceeded against summarily 
for judgment should know exactly how much he 
has to pay if he wishes to stay the action, and 
should not be called upon to take the risks of 
calculation. A claim for interest from the date 
of the writ till payment or judgment is an 
essential part of the indorsement of the writ, 
although it comes after the signature of the 
' plaintiff’s solicitors, at the foot of the plaintiff’s 
' particulars : and such a claim for interest, to be 
capable -of being made on a specially indorsed 
writ, must comply with the requirements of a 

■ special indorsement — -namely, first, it must shew 
that- the interest is claimed as being due by 
contract ; secondly, a definite sum is claimed. 
Sheba Gold Mining Co. v. Tmbshtwe , 61 L. J.. 
Q. B. 219 ; ,[1892] i Q. B. 674 ; 66 L. T. 228 : 40 

,W. R. 381. 

A specially indorsed writ, in. which interest is 

■ claimed on the sum sought to be recovered, is 
bad unless the indorsement itself shews on the 
face of.it that such interest is payable either 
by statute or under any contract between the 
parties. Gold Ores MedoeUm Co. v, Parr, 61 
L. J., Q. B. 522 : [1892] 2 Q. B. 14 * 66 L. T. 

j 687 ; 40 W. Ik 526. 

A writ of summons in which an unspecified. 

! sum for interest up to the date of payment or of 
signing judgment is claimed is not*' a specially 
indorsed writ within the meaning of Ord. TIL 
r.'6, so as to make the provisions of Ord. XIV. 
t, 1 applicable, Wilks v. Wood, 61 L, J., Q. B, 
516 ; 1 1892] 1 Q, B, 684 ; 66 XT. 520 : 40 W, R. 
418--0.A. “ 

■ , The Indorsees of promissory notes, which had 

■ not ' been met, issued a writ indorsed with the 
• sum due and interest, up to date; and added 
the following claim ; , The plaintiff also claims 


interest at the rate of 5 per cent, per annum 
till payment or judgment Held, that under 
s. 57 of the Bills of Exchange Act, 1882, interest 
down to judgment was properly claimed as 
liquidated damages;; that-.: the .wrifp.was, ..there- 
fore, specially indorsed within Ord. III. r. 6, and 
the plaintiff was entitled to sign final judgment 
upon it under Ord. XIV. r, 1. London and l nj- 
■rerml Bank v. Clanrarty , 61 L. J.. Q- B. 225 ; 
[1892] 1 Q. B. 689 ; 66 L. T. 798 : 40 W. R, 411. 

The holders of a bill of exchange which had. 
been dishonoured Issued a writ against the 
acceptor, indorsed with the sum due, and claim- 
ing the expenses of noting and interest thereon 
to date, and also interest on the principal sum at 
5 per cent, from the date of the writ until 
payment ;— field, that under s. 57 of the Bills of 
Exchange Act, 1882, ; these sums , respectively 
were properly claimed as liquidated damages ; 
that the writ was, therefore, specially indorsed 
within the meaning of Ord. HI. r. 6, and the 
plaintiff was entitled to sign final judgment upon 
it under Ord. X IV. r. 1 . La wrenre v. W l Crocks, 
61 L. J., Q. B. 519 ; [1892] 1 Q. B. 696 ; 66 L. T. 
511 : 40 W. B. 419—0. A. 

, The interest which the 15 & 16 Viet. c. 76. 
s. 25, allows to be specially indorsed on a writ of 
summons is interest due on a contract, express 
or implied, and not interest which a jury may 
award as unliquidated damages, either at com- 
mon law or under 3 & 4 Will. 4, e. 42, s. 28. 
Bodway v. Loras, 10 Ex. 667 : 3 0. L. It. 615 : 
24 L. 1, Ex. 155 ; 1 Jur. (K.S.) 311 : 3 W. B. 
212 . 

Judgment, Action on,] — When an action is 
brought on a judgment, the particulars of the 
claim may be indorsed on the writ, for it is a 
I debt or a claim in the nature of a debt, Ifndxoll 
v. Baxter, El. Bl. & El. 884 ; 28 L. J„ Q. B. 61 ; 
4 Jur. (N.S.) 556 ; 6 W. B. 686— Ex. Ch. 

Bent-— Sufficiency of Particulars. ] — Where a 
plaintiff b}r his writ claimed rent in a personal 
action against several defendants, and gave 
particulars as to the lands, the gale-days, and, 
amounts due, but omitted to state how the 
defendants’ alleged liability arose field, that 
the writ was not specially indorsed pursuant to 
Ord. III. r. 6, of the Buies of 1891. Seaton v. 
Clarke, 28 L. IL It. 514. 

in a special indorsement of a writ under Ord. 
III. r. 6, it is essential that the dates at which 
the items mentioned in the particulars became 
payable should be set out. Bean fort v. Led with. 
[1894] 2 ir. B. 16. 

' Action for Recovery of Land -^Landlord, and, 
Tenant,] — In an action for the recovery of land 
by a landlord against a tenant, the writ of sum- 
mons can he specially indorsed under Ord. Ilf. 
r. 6 (F.), only when the plaintiff was party to- 
the lease or agreement under which the here- 
ditaments have been held, or when the defendant 
has paid rent to the plaintiff, thereby acknow- 
ledging his title, or when the defendant is other- 
wise estopped from denying the plaintiff’s title, 
Casey v. IMlyer , 55 L. J., Q, B, 207 ; 17 Q. B. J). 
97 i 54 L. T. 103 : 34 W. It, 337-Lh A, 

The relationship (.4 landlord and tenant may 
bo created by a mortga.ge~d.eed, and therefore, in 
an action for recovery of land by mortgagees 
from a mortgagor in possession under a mortgage- 
deed creating a tenancy between them, the writ ■ 
may be specially indorsed under Ord, III. r. 6,, 
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(F.)r so that Ord. XIV. will apply, and final profits down to the time of the verdict, and the 
mdement may be ordered. Dnubuz v. Luring- landlord’s right to bring an action for mesne 
to /if >3 L. J., Q. B. 283 ; 13 Q. B. I). 347 • 51 profits from the time of the verdict down to the 
L. T. 206 ; 32 W, E. 772. day of delivery of possession is expressly reserved, 

A mortgage-deed contained a clause by which, there is jurisdiction on a writ specially indorsed 
for the purpose of securing the punctual pay- with a claim for recovery of land and mesne 
• merit of the interest, the mortgagor attorned profits to make an order giving the landlord 
tenant to the mortgagee, and the mortgagee had possession of the land and mesne profits to be 
a power of re-entry for default in payment, calculated up to the date of his obtaining posses- 
Default having been made, the mortgagee com- sion. Ih. 
menced an action for the recovery of the premises, 

and applied for judgment under Ord. XIV. :— Amendment of Indorsement.] — A material 
Held, that the mortgagor was a tenant whose omission in a specially indorsed writ may be 
term had expired or had been duly determined supplied by amendment without leave under 
by notice to quit within the meaning of Ord. III. Ord. XXVIII. r. 2, notwithstanding that a sum- 
r. 6 (F.), and the plaintiff was entitled to judg- mons for judgment under Ord. XIV. is pending 
ment. JDaubuz v, Lavington (13 Q. E. D. 347) at the time ; and if the indorsement on the writ 
approved and followed. ‘ Hall v. Comfort , 56 is thereby rendered sufficient at the time of 
L. J., Q. B. 185 ; 18 Q. B. D. 11 ; 55 L. T. 550 ; adjudication, an order may be made upon that 
35 VV R 48 summons. Roberts v. Riant, 64 L, J., Q. B. 

347 ; [1895] 1 Q. B. 597 ; 14 R. 222 ; 72 L. T. 

Mortgagor and Mortgagee — Attornment 181 ; 43 W. R. 308 — C. A. 

Clause-— Tenancy at Will.] — Where a mortgagor The defendant appeared to a writ indorsed 
is in possession of premises under a mortgage- with a claim fora liquidated amount, and also 
deed containing a clause under which he attorns with a claim for use and occupation of premises, 
tenant from year to year to the mortgagees, but The plaintiff applied by summons for final judg- 
also containing a provision entitling the morfc- ment under Ord. XIV. r. 1. At the hearing of 
gagees at anytime without previous notice to the summons the defendant objected that the 
determine the tenancy which had been created, writ was not specially indorsed within Ord. III. 
such tenancy is a tenancy at will which may be r. 6, and the master adjourned it, giving the 
determined at any time without previous notice, plaintiff leave to amend the indorsement . by 
and the mortgagees are entitled, in an action to striking out the claim for use and occupation, 
recover the premises, to specially indorse the A copy of the writ so amended was served, and 
writ under Ord. Ill/ r. 6 (F.), and apply for upon the adjourned summons (there being no 
judgment under Ord. XIV,, inasmuch as the affidavit of merits) the master made an, order for 
claim to possession is not based on a forfeiture, final judgment for the liquidated amount.':-— 
Arden v. Boy on (63 L. J., Q. B. 338 ; [1894] 1 Held, that the defendant had not appeared to a 
Q. B. 796) distinguished. Kemp v. Lester , 65 writ specially indorsed under Ord. III. r. 6 ; the 
L, J., Q. B. 532 ; [1896] 2 Q. B. 162; 74 L. T. application for final judgment was improper ; 
268; 44 W. R. 453 — 0. A. the amendment nunc pro tunc was improper; 

and the order for judgment was made without 
_ Forfeiture Clause,] — A writ of summons jurisdiction. Carney v. Small, 60 L. J., Q. B. 
cannot be specially indorsed under Ord. 111. r. 6 774; [1891] 2 Q. B. 584; 65 L. 1\ 754. ^See 
(F.), in, an action by a landlord against a tenant Paxton v. Baird, 62 L. J., Q. B. 176; [1893] 
to enforce a forfeiture clause in a lease, notwith- 1 Q. B. 139 ; 5 R. 129 ; 67 L. T. 623 ; 41 W. R. 
standing that the form of such clause is that, 88. 

upon the breach occurring, the lessor may forth- Where a writ of summons was indorsed with 
with determine the term by notice to quit, and admittedly liquidated demands, and also with a 
that the notice to quit has been given in accord- small sum which the defendant alleged was in 
auce with the terms of the clause. Arden v. the nature of an unliquidated claim : — Held, 


Jioi/ee. 63 L. J., Q. B. 338; [1894] 1 Q. B. 796 ; 
9 I L 372 ; 70 L. T. 480 ; 42 W, li. 854— C. A. 


; [1894] 1 Q. B. 796 : that the court had power to amend the writ by 
! W. R. 354 — 0. A. striking out the amount of the alleged unliqui- 
dated demand, and to give final judgment under 
Service of Defective Ord. XIII. r. 1, for the balance. Robinson v. 


. — - Lease expired — Service of Defective Ord. XIII. r. X, tor the bah: 

Copy.] — In an action by a lessor for the recovery Ralston , 8 L. R., Jr. 26 — 0. A. 
of premises from lessees whose term had expired, 
the writ stated the date of making, length of Form of Indorsement.] — A writ specially 
term of the lease, and devolution to the defen- indorsed with a statement of claim need not 


dant. The copy served upon the defendant, have the word “delivered” nor the date of 
however, omitted to state the length of the delivery at the end of such statement of claim, 
term: — Held, that the writ was specially indorsed Veale v. Automat ie Boiler Reeder Co., 56 L. J., 
within Ord. if I. r. 6. Hammer v. Clifton, [1894] Q. B. 307 ; 18 Q. B. I>. 631 ; 35 W. R. 454. 

1 Q. B, 238 ; 10 R. 55 ; 42 W. Ik 287. In order to enable the plaintiff to obtain final 

judgment, as on a specially indorsed writ, the 
— — Mesne Profits— Indorsement explained indorsement of the. plaintiff s claim on the writ 
by Affidavit.] — Where a special indorsement of a must beheaded with the words “Statement of 
writ is good in 'itself, it is hot invalidated by a Claim,” and must be signed at the foot. Cassidy 
statement in the affidavit filed in support of an v . M'Aloon, 32 L. R.. ir. 368 — 0. A. 


application for final judgment under Ord. XIV. j 
Sot Ih/H i Tram ra t/s ( a. v (m :d -/, 6 : L (}. 1* ! 
532 ; [1897] 2 Q. B. 66 : 76 L. T. 815 ; 45 W. R. 


Defence, Time for Delivery of.]— The service 
of a writ specially indorsed under Ord. 111. r. 6, 
is delivery of a statement of claim to the defen - 


Inasmuch as under s. 21 1 of the. Common Lev. daut within the meaning of Ord. XXI. r. 6, so 
Procedure Act, 1852,1 he court has power in an that the defendant has ten days from the time 
ejectment action to give to the landlord mesne limited tor appearance within which to deliver 
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his defence. Anlaby v. Prmtorius , 57 L, J., an attachment against him ; but he is not liable 
g, B, 287 ; 20 Q. B. D. 764 ; 58 L. T. 671 ; 86 to pay the costs of the action if he is bona tide 
W. R. 487— (X A. See further, infra, Pleading-, unabie, after proper inquiry, to give his client’s 

residence. Neale v. Holden - , 3 I). P. C. 498. 

■ Where an infant sues by guardian, her attorney 
6. Disclosure by Solicitor and Plaintiffs. is bound, on motion, to give notice of the guar- 
R S C 1883 Ord YU r 1 dian’s place of abode. Tomlin v. Brookes, 1 Wils. 

An order by a judge that the plaintiff’s Where a defendant pleaded in abatement, that 
attorney do forthwith declare in writing to the others were jointly liable with : himself,. and ; the 
defendant’s attorney or agent the profession, plaintiff applied to the defendant’s attorney to 
occupation or quality, and place of abode of the give the places of abode and additions of those 
plaintiff, and that after five days all further pro- persons, which he refused to do unless the action 
ceedings be stayed until such delivery,” is not a was discontinued Held, that if the defendant 
good order within s. 7 of 15 & 16 Viet. c. 76. refused to deliver such particulars, the plea might 
Malpatt v. Midd, 3 H. & N. 246 ; 27 L. J., Ex. 367. be set aside. Taylor v. Harris, 4 B, & Aid. 93. 

The order not being complied with, the court The court will not, after verdict, compel an 
refused to attach the attorney for contempt, attorney to discover his client’s place of abode, 
such order not being good under the statute, and Hooper v. Hareourt. 1 H. BL 534. 
if made under the common law jurisdiction of 

the courts it required to be made a rule of court. Communication when privileged .] — See Evi- 
Lb. , BENCE. 

In an action for penalties, where a description 
and address of the plaintiff had been given, in 

pretended compliance with a judge’s order stay- 7 , Solicitor’s Name and Address. 

ing proceedings until the address and occupation 

were furnished, which, after verdict, was dis- What sufficient.]— A writ was indorsed, “This 
covered to be false, and to have been given writ was issued by T. W. G., of Hereford, whose 
fraudulently, the court refused to stay or set address for service is T. W. G care of T. W. & 
aside the proceedings, there being no real preju- Son, 11, Bedford-row, W. G. ” : — Held, a sufficient 
dice to the defendant ; but held, that the parties indorsement under Ord. IY. r. 8 a. Smith v. 
who were guilty of the fraud had committed a Dobbin , 47 L. J., Ex. 65 ; 3 Ex. I>. 338 ; 87 L. T. 

contempt of court, and might be punished for 777 — C. A. 

the offence. Smith v. Bond , 11 M. k W. 326 ; 1 Before Jo k 16 Viet., c. 76, s. 6, a writ was 

I), k L. 287 ; 12 L. J., Ex. 343. indorsed, “ This writ was issued by A. and B., of, 

Bemble, that a plaintiff who wilfully caused &c., agents for J. T., of the city of Exeter, of the 
his attorney to deliver a false address, the county of Devon, the plaintiff within named.” 
attorney having been required by a judge’s order The court set aside the copy and the service for 
under 2 Will. 4, e. 39, s. 17, to declare the place irregularity, as it did not appear to be issued 
of the plaintiff’s abode, was guilty of a contempt either by the plaintiff in person or by an attorney 
of court, and liable to be punished by attach- for him. Toby v. JIaneoeh, 4 D. & L. 385 ; 1 
ment. Smith v. Bond , , 13 M. k W. 594 ; 2 B. C. Hep. 207 ; 16 L. J., Q. B. 33. 

D. k L. 460 ; 14 L. J., Ex. 114 : 9 Jut. 20. An attorney suing in person may indorse the 

After plea pleaded, the court refused to order writ thus : — “ This writ was issued in person by 
particulars of the residence of the plaintiff to be the within-named A. B., who resides at,” Ac., 

furnished by her attorney where it appeared naming his place of business, though it: is not 

that the object of the application was to arrest the place where he sleeps. Able ft v. Bonham, 5 
her on a criminal charge. Harris v. Holler , 7 EL k Bl. 1019 ; 25 L. J., Q. B. 239 ; 2 Jur. (x.s.) 
D. & L. 319 ; 19 L. J., Q." B. 62. ‘ 285. 

But it is no answer to an application for the A writ indorsed with the name of the firm of 

address of the plaintiff that the defendant makes the attorney used in carrying on the business is 
it for the . purpose of enabling him to enforce sufficient, though only one of them is alive and 
against the plaintiff an attachment out of the an attorney. Hartley v. llodenhurst , 4 I), lb 0. 
Court of Chancery for non-payment of costs in a 748. 

suit there. Coxjv, Boehett , 18 C. B. (N.s.) 239 ; The county in which the attorney by whom 

34 L. J., 0. P. 125 ; 11 Jur. (N.s.) 88 ; 11 L. T. 629. the process is issued resides need not be stated 

. In a joint action for a libel by three, the defen- in the indorsement, nor is it necessary that the 
dant may call on the attorney of one of them for indorsement should be dated. Barter or Border 
an account of the residence or occupation of the v. Led, 1 Scott, 270 ; 3 1). P. C, 150 ; 1 Bing, 
others. Worton v. Smith , 6 Moore, 110. (N.c.) 363 ; 4 L* J„ C. P. 29. S. P M Toultim v. 

bo, m trespass foi an assault, He court com- Hall, 4 M. & W. 583 ; 7 D. P. O. 175 ; 8 L, J., 
pelled the plaintiff to disclose his proper addition Ex. 147. 

and place of residence to the defendants, his “ Eb. 2, Clifford’s Inn-passage, Fleet-street, in 
identity being material to their defence at the the city of London,” without mentioning the 
Tis- P T (>)1 V * Birley, •> B. k Aid. 540: 1 parish, is a sufficient indorsement of the atto - 
D. (5C.lv. 1/4. news rest > t e • v ai* Jn O, 
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A writ indorsed “ M. & Co., agents for S.,” with- the writ out of the jurisdiction might be given. 
mit soecifyinff the Christian names, is sufficient. Holland v. Leslie, 63 L. J., Q. B. 679 ; [1894] 
Pieiman v. Collis, 3 D. P. C. 429. ' 2 Q. B. 450 ; 9 R. 743 ; 71 L. T. S3 ; 42 W. R. 

The residence of an attorney is sufficiently 577— C. A. 

Re? 145°’ Plaintiffs Name.]— Where ^foreign bank sued 

D P C 37. ATmw v. M, Mouse, 2 D. P. C. 221 ; . m a corporate name by which it was known, and 
rr L - 4/r on . i Tw o«u . q t t tt.v 35 the defendant pleaded that it was not a corporate 

2C.&M.314, 4 Tyi. 234 , 6 L. J., &X.. 60 . ^ the C0U rt allowed the writ of summons, 


And the name or me attorney suing it out is ~ — — ; y “ . Z ' 

sufficiently stated by indorsing the name of the declaration, and subsequent proceedings to be 
firm to which he belongs. U. amended by inserting the name ot a director of 

An attorney suing out process in a cause in ^ ie b ai * k as nominal plaintiff, it appearing that 
which he is plaintiff need not indorse thereon by the law of the country the bank was entitled 
his name and place of abode. Ha m ilton v. Jones, to sue m his name. Baoiea JSazvmale Sftde & 
4 M. & P. 523 ; 8 L. J. (o.S.) C. P. 279. X* Hamburger, 2H.&0. 330 ; 8 L. T. o48 , 

11 vv . R. 1074. 

When an action has been brought in the name 
_ . - . - of a person who was dead at the time the writ 

S. Amendment of Writ. issue d, the court has no power to amend the writ 


during and after the month of July, 1882. The L. T. 286 ; 15 W. R. 109. 

cony of the writ served on the defendant was ^ j -, 4 ., , 4. 

accurate in all respects except that in the teste Returnable <m dies aou.j-A wnt retmnab e 

Tfnav urea flni c OritrATl * ATI A thnnsmirl Aicrht on a dies non was void, and could not he amendcc . 


the year was thus given : “ one thousand eight 
hundred and eighty,” instead of “ eighty- two.” 
In default of appearance the plaintiffs signed 
final judgment : — Held, that the mistake in the 


'Kenworthy v. Pepjriat , 4 B. & Aid. 288. 

After Judgment.]— After judgment in a salvage 
action the court allowed an amendment of the 


teste of the writ was a inere imperfection, and j n( j orse ment on the writ by increasing the amount 
not a fatal error prejudicing the defendant, who claimed therein . The putator, 61 L. J., P. 72 ; 
therefore was not. entitled to have the judgment r 18931 p ( . )4 66 L T< 863 . 7 Asp. M . <3. 175. 
against him set aside. II euun v. Stouter, 47 L. I. Where judgment in a foreclosure action has 

been pronounced, but has not been drawn up 
_ . rn . n . .. „ . , and entered, and it was discovered that there 

. Srror ^ este *] ^ f] lt , of summons^ issued were puisne mortgagees, leave was given under 
m an action corresponded m all respects with Eul H of supreme Court, 1883, Ord. XVI. r. 11, 
the term prescribed by the Judicature Act and tQ amend g e writ an d statement of claim by 
0rders ’ e f th f\ a t ^" U !L 1S fpfd 1 i making the puisne mortgagees defendants. Keith 

1882, it purported to be tested by the “Right y> B J eUer / m L . 0h . : 640 ; 25 Oh. D. 750 ; 
Honourable Hugh M'Calmont, Earl Cairns, Loid j r p .>9 117 x> 070 

High Chancellor of Great Britain” :-Held, on o0 L * T * 203 ’ 32 W * K * 37b * 
motion to dismiss the action, that the inaccu- statute of Limitations.] — The plaintiff, suing; 
racy must be considered as a clerical error which as assignee of a debt, issued a writ for money lent 
the judge had power under Ord. XX VII. r. 11, to without having given notice of the assignment 
set right by giving leave to amend. Pleasants v. to the defendant ; and he afterwards applied to* 
East Dereham Local Board , 47 L. T. 439. amend his writ by adding the assignor as a party 

The teste of a writ, if irregular in naming a to entitle him to sue. Between the date of the 
late chief baron, instead of an existing chief issue of the writ and the application to amend, 
baron, might be amended, even after a rule to the Statute of Limitations had barred the remedy, 
set it aside upon that ground. Waheling v. and a judge at chambers had given the plaintiff 
Watson, 1 C. & J. 467 : I Tyr. 377. unconditional leave to amend the writ as of the 

date of its issue, Held, that the plaintiff ought 
Jurisdiction— Ord. XIV. — Striking out Un- not to be allowed to make such amendment, as it 
liquidated Demand .] — See post, col. 216. would take away from the defendant a defence 

which had already accrued to him by virtue of 

To introduce Xew Cause of Action.] — In the statute, and would change the substantial 
amending a statement of claim without leave, rights of the parties. Hudson v. Ferny hough , 61 
under Orel. XXVI. r. I, a plaintiff is not justified L. T. 722. . 

in adding a new and distinct cause of action Leave refused to amend the claim by .increasing 


Jurisdiction— Ord. XIV.— Striking out Vn 
liquidated Demand .] — See post, col. 216. 



set aside. Where it becomes necessary to mane aactaiea,anu me A — ■ 

an amendment of this nature, the plaintiff should Pearce v. Preston, 1 1 vV . R. 35. . 

first ( btain leave (on notice ■ t the defendant) to enure will n.u mukc aii^areranuu vn ‘tie 

amend the writ <>C summons. La rtf e v. Large date of the teste of it wnr ot smnmons, whica 
(W. N. 1877 , 198) l;H ! Johnson v. Palmer ij C, will have the effect m uepnvmg the derenaan. 

E. I). 258) observed on. Moon v. AluilL h L U., ot his defence imdei the bratute ol Limitations. 

Ir 245 Campbell v. Smart 5 C. B. 196 ; IT L. X, C. It 

63 *, 11 Jar. 1018. 

Writ for Service out of Jurisdiction*]— Unid^r Xor aiter'tfe daterbf' a" writ of, summons i after ■ , ■ 


the jurisdiction 
action will still 
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founded. Kirk v. Dolby, S 
claim being barred by the | 6 M. & W. 636 ; 4 Jur. 610 ; 0 L. J 
A writ and other proceedings 
hundred of S.” ' 

Afterwards the 15 «fc 16 Viet. c. 76 by inserting “ borough of S,” inste 
.iftui the -ZiayUi^ vZ Lhffiia- time for commencing a fresh action 
led the indorsement on the for felonious injury to property by 
7 & 8 Geo. 4, c. 3, had expired. ID 
ford , 2 D. P. C, 96 ; 1 G & M. 773 


The indorsement on a pluries writ, one of a set j it]was 
issued to prevent a <' ^ 

Statute of Limitations, and bit a copy of it served, 
erroneously represented the date of the issue of | inhabitants of the 

the first writ. JL2 1. l’__ 17 1,11 ”* ' . 

passed. The court, after the Statute of Limita- 
tions had run,, amenc 

writ by virtue of 15 & 16 Yiet. c. 76, s. 222, but 
declined to amend the indorsement on the copy 
served. Cornish v. Hoeldn, 1 El. & Bl. 602 ; 22 2 L. J., Ex. 274. 

L. J.. Q. B. 142 ; 17 Jur. 1049 ; 1 W. B. 164. . ' _ V - _ ... . •- , ... . , 

’ Action on Bill of Exchange,] — A writ issued 

Affidavit in Support— Cross-examination,] — nnder the Bills of Exchange Act, 18 A 19 Viet., 
A plaintiff had taken out a summons before the c ; ^ 111 a case which was not within, the act 
chief clerk for leave to amend his writ and state- or note having become, due and payable 

meat of claim so as to introduce matters which more than six months before— inay, by virtue of 
had arisen subsequently to the issue of the writ s. *22 .o± the Common Law ^ Procedure _ Act of 
Held, that no affidavit was necessary, and cross- -ISd2. be amended by turning it into a writ under 
examination by the defendant on such an affidavit the act * » t ’ V- * r 

was irregular. Conybeare v. Lewis, 44 L. T.242 ; 3<w ;..2b L. J., O. P. 220 ; 3 Jur. (K.B.) 6bb ; a 
29 1V B 391 * W. R. 877. 

A writ issued under the Bills of Exchange Act 

Service of Amended Writ.]— An amended writ of J^oo, by indorsee against maker of a note, 
may be delivered to a defendant who has made omitted the makers name m the copy of the 
default in appearance by filing it at the Central '“ote indorsed upon _ it. Upon motion by the 
Office, personal service being unnecessary. Mart - defendant to set aside the copy of the writ and 
fey, In re, Xuttall v. Whittaker, [1891] 2 Ch. *e service and all subsequent proceedings for 
321: 64 L. T. 786 • 39 W. R. 604. this omission, the court ordered the wnt and 

A writ of summons amended under an order ct W to be amended, and the service to stand 
of court made in presence of both parties, the good, the plaintiff undertaking to pay the costs 
order being silent as to service, must be re-served °* ^ ie application. Knight v. Boeoe k, 1/ t,I>. 
on defendant, and a judgment marked without 177; 25 L. J., C. 1 . 31 ; 1 Jur. (N.s.) 1012 ; 4 

such rp-sorviop. and withont. anv nrpvinns infima. W . It. 10. 


WUIi W UClCIlUillll. pUtlUUJLL 6> U1U2U UUX11U clJUUWXiU, q T TT# »o» 1 T[o r if v 

or to abstain from amending, under the order, was * * 

set aside. Bryans v. Hughes, 14 L. R., Ir. 62. Time for Application to set aside.]— Where 
See The Cassiopeia, 48 L. J., P. 39 ; 4 P. D. 188 ; there appears to have been a delay of more than 
40 L. T. 869 ; 27 W. R. 703 — C. A. ‘ eight days before moving to set aside proceedings 

for irregularity, the defendant must clearly 

Before 15 & 16 Yict. c, 78.]— Since 3 & 4 Will, 4, explain the delay, otherwise the presumption 

e. 42, s. 11 , a plaintiff who sues out a writ against will be against him. Herbert v. Barley , 4 

a person by a wrong Christian name is himself B. P. C. 726. 

at liberty to correct the misnomer, and is not Where on the eighth day after the service of 

bound to enter the appearance and declare a copy of a writ, such eighth day being before the 

against; the defendant by the name in which he first day of term, an application was made in 
originally sued him. in the writ. Hobson v. court to set aside the service, on the ground of 
Wadsworth, 8 B. P. C. 601 ; 4 Jur. 745. irregularity : — Held, that the motion was regular, 

Semble, that the 11th and 12th sections of the and that the defendant was not bound to have 
3 & 4 Will. 4, c. 42, apply only to the case of a gone into chambers in the intervening period, 
misnomer of a defendant. Lindsey v. Wells, 4 Day v. Holly , 2 D. (N.S.) 974 ; 12 L. J.< Q. B. 
Scott, 471 ; 3 Bing. (N.C.) 77; 3 Hodges, 97; 5 295 ; 7 Jur. 534. 

I). P. C. 618 ; 6 L. J., C. P. 237. An application to set aside a writ issued under 

The court would not permit a writ of summons the Bids of Exchange Act, 1855 (18 & 19 Viet* 
to be amended unless it appeared that the plain- c. 67), for irregularity, is not too late if made 
tiffs remedy would otherwise be entirely lost, within the time limited for obtaining an order 
Partridge v. Wallbanh, 5 D. P. 0. 93 : 1 M.&W. to appear. Ilobhmm v. ('otter ell, 11 Ex. 476 ; 25 
316 : 5 L. J., Ex. 167. S. P. ; Eeeles v. Cole, 8 L. J., Ex. 3. 

M. A W. 537 ; 1 I). (N.S.) 34 ; 10 L. J., Ex. 475. A writ was served, on the 17th of September, 
A copy of a writ could not be amended after upon a British subject residing out of the juris- 
service, as the courts had no power over the copy, diction of the court. On the 27th of October the 
By fold v. Street., 10 Bing. 227 ; 3 M, & Sc. 407 ; plaintiff obtained an order for leave to proceed, 
2 L. J., 0. P. 173, and tiled a u. claiat m on the 2sth charging the 

A plaintiff could not alter his writ after service ; defendant with a breach of promise of marriage; 
and a notice not to appear to the copy of the writ but the affidavit upon, which the order was 
first served did not cure' the defect. Glenns v. obtained was not so framed as to bring the case 
Wilks, 4 I). P. C. 322. within the statute : — Held, that, in order to take 
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3 M. & W. 433 : 6 D. P. C. 376 ; 7 L. J., Ex. 197. 
s P Crow V. Field, 8 D. P. C. 231 ; Patterson v. 
Busby, 7 IX P. C. 868 ; 5 M. & W. 521 ; 9 L. J.. 
Ex. 16. 

A lapse of six days is not too great to preclude 
& motion for setting aside the copy of a writ for 
irregularity. Smith v. Pennell , 2 IX P. C. 654. 

It a plaintiff having served an irregular process, 
the defendant gives him notice of the irregularity, 
and that, if he proceeds thereon, the defendant 
will move to set aside the proceedings ; that is an 
exception to the ordinary rule, that the party 
applying to set aside irregular proceedings must 
do so before the other party has taken any further 
step in the cause. Topping v. Fuge, 5 Taunt. 
330 ; 1 Marsh. 341. 

It is an irregularity merely if a plaintiff pro- 
ceeds to judgment and execution without any 
service of the writ ; and, therefore, an applica- 
tion to set aside the proceedings must be made 
within a reasonable time after the defendant has 
notice of them. Holmes v. Russell , 9 D. P. C. 487. 

A writ was served on the 25th October. An 
application on the 3rd November, to set aside the 
service for irregularity (the 2nd being a Sunday), 
is out of time ; it should have been made on the 
1st. Tyler v. Green , 3 D. P. C. 439. 

A defendant irregularly served with process 
early in the vacation cannot wait until the 
ensuing term, but is bound to apply in the vaca- 
tion to" a judge, if he wishes to take advantage of 
the irregular service. Cone v. Tulloeh, 1 C. M. 
531. 3 Tyr. 578 ; 2 i). P. C. 47 ; 2 L. J., Ex. 233. 

Whether an application, made before a judge 
At chambers, to set aside process for irregularity 
is made early enough is a question for his discre- 
tion, and the court will not review his decision. 
Tadman v. Wood, 4 A. & E. 1011. 

When Proceedings setajide.J — Where there is 
an objection in point of form, which applies as 
well to the writ as to the copy, the defendant 
cannot move to set aside the service of the writ ! 
only, but he must move to set aside both writ and 
copy. Anon, 1 D. IX C. 654. 

There must be some irregularity in the service 
to warrant a motion to set aside the service only. 
JX 

Where a writ was irregular, but the service 
■was regular, and the defendant moved to set 
aside the service for irregularity, the court dis- 
charged the rule. Ilesker v. Jarmaine, 1 C. & 
II. 401 : 3 Tyr. 381 : 2 L. J., Ex. 166. 

The fact that a person holds himself out on a 
card, published by himself, as carrying on busi- 
ness at 38, Wat ling {Street, is prima facie evidence 
that he is resident there, and the operation of 
■s. 2 of 15 & 16 Viet. c. 76' is to give jurisdiction 
to the courts at Westminster to issue a writ of 
summons against him. Faef v. Mutter, 12 C. B. 
<N,s.) 816';, 31 L. J. r GXP. 357 ; 9 Jttr..(H.S.)384;.; 
10 W. E. 758. • . : : 

If such a writ has issued, and an order to pro- 
ceed without personal service has been made, the 
defendant cannot set it aside,- on the ground of 
his being resident out of the jurisdiction, without 
1 an affidavit, shewing definitively where he 'was 
residing when the writ was’ issued, ' Tin 

An affidavit in support of a morion loser aside 
;irregiilari Krilgine^I Jnpt , :shew, that; ■ 
the defendant has not ’been served with any 
Tegular process. Pultcwnm v. Bushy. 7 IX P. G. 

’ -868 ; 5 M. & W. 521 ; 9 L. X, Ex. 16. - S; IX, 
Wintte v* Hogg, 7 1). IX C, 828. 

Where the copy served on the defendant is 


irregular, the application should be to set aside 
the service, or the copy and service ; an applica- 
tion to set aside the copy served is nugatory. 
Hall v. Reding ton, oM. & W. 605 ; 9 L. J., Ex. 100. 

S. P., Grow v. Field, 8 D. P. C. 231. Gey da v. 
Bishop, 2 Scott (N.R.) 203 ; 9 D. P. 0. 57. 

Truslove v. Whitechurch, 1 Scott (N.R.) 415 ; 1 • 

Man. & G. 426 ; 8 IX P. C. 837 ; 4 Jur. 722. 

When the copy of a writ was indorsed “ This 
writ was issued by A. B., of, &c., attorney for the 

said without mentioning whom, the court 

set aside the copy and service for irregularity. 
Ward v. Lloyd , 9 D. P. C. 213. 

The court refused to set aside the copy of a 
writ because the word “ plaintiff ” was used in 
the indorsement on the back of the writ, instead 
of his name. Hannah Wyman, 3 D. IX 0. 673 ; 

2 C. M. & R. 239 ; 1 Gale, 105 ; 4 L. J., Ex. 200. 

When in the copy of the writ served on the 
defendant the letter “s” was omitted in the 
word “she” : — Held, to be immaterial, as it 
could not mislead. Sutton v. Burgess , 1 C. M. & 

R. 770 ; 3 D. P. C. 489 : 5 Tyr. 320 ; 1 Gale, 17 ; 

4 L. J., Ex. 109. 

A copy of a writ served upon a. defendant, and 
not having the indorsement of the memoran- 
dum of the time of service, is irregular. Bay v. 
Holly, 2 D. (N.S.) 974 ; 12 L. J., Q. B. 295 ; 7 
Jur. 534. S. P., Patterson v. Busby , 5 M. & W. 
521 ; 7 D. IX C. 868 ; 9 L. J.. Ex. 16. 

The court will not quash a writ on the ground 
of irregularity in its service. Watson v. Steal- 
man , 1 Marsh. 9. 

Where a party applied to a judge to set aside 
the copy of a writ for irregularity, who refused 
to interfere, a subsequent application to the court 
made more than eight days from the service, was 
held too late, the affidavit on which it was made 
not- disclosing the fact of the previous application 
to the judge. Goren v. Tute. 7 M. & W. 142 : 8 
IX IX C. 868 ; 10 L. J., Ex. 61. 

When there is an irregularity in the service of 
a writ, the defendant may apply for a rule in the 
alternative to set aside either the writ or the 
service. Wills v. Dawson, 2 IX (N.S.) 465 ; 12 
L. J., Ex. 24 ; 6 Jur. 1068. 

Where an incorrect copy of a writ was served, 
as if tested on a Sunday, but the writ itself was 
regular: — Held,, that the defendant was not 
bound to treat the proceeding as a mere nullity, 
although the plaintiff had taken no subsequent 
steps, but might set aside the copy and service. 
Cor rail v. Foulhes, 5 I). & L. 590; 2 B. C. Rep. 262. 

It is not necessary that a party who has been 
served with a writ should state in his affidavit, 
to ground an application to set it aside, that he 
is the defendant in the cause. Sterenson v. 
Thorne , 13 M. & W. 1 49 ; 2 D. & L. 230 ; 13 L. J., 
Ex. 303 ; 8 Jur. 518. 

A writ was issued in the form for a defendant 
resident, on-supposed to reside, within the juris- 
diction of the court, and an order was obtained 
enabling the plaintiff to proceed as if personal 
service had been effected. On an application to 
set aside the order, upon an afffiiavi that the 
defendant was residing out of the jurisdiction at 
the time the writ issued, and down to tne time 
of sweat i 4 dm aili G « / .— Hold, ihar ,) e appli- 
cation was rightly made to set aside the order, 
and not the writ itself ; and, as the fact was that 
the defend nt was not within the jurisdiction, 
the proceedings subsequently to the writ must he 
set aside Jteshcth v. Fleming, 24 L. J. Q. B- 
255 ; 1 Jur. (N.S.) 475 : 3 W. It 448. 
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Waiver of Defect*] — An appearance cures irre- 
gularity in process. " Amn>, 1 Chit. 129 (a). 

Appearance to a writ is a “ fresh step ” taken 
within the meaning of Ord. LXX. r. 2, and a 
writ which is irregular to the knowledge of the 
defendant cannot be set aside on his application 
after appearance. Mnleliern v. Doerks , 53 L. J., 
Q. B. 526; 51 L. T. -129. But see WUlmott v. 
Freehold House Property Co., 51 L. T. 552 — 0. A. 

The writ in an action action described the 
defendant as “ J. L. Young, carrying on business 
as the Edison Mineograph Co. at 60 Lud gate- 
hill.” The defendant, who was not in fact carry- 
ing on the business, entered an appearance as 
u X L. Young, sued as J. L. Young, carrying on 
business as the Edison Mineograph Co. at 60, 
Ludgate-hill, but who denies that he is carrying 
on business as the Edison Mineograph Co. at 60, 
Ludgate-hill, or elsewhere”: — Held, on motion 
by the defendant to set aside the writ and subse- 
quent procee* lings on the ground of irregularity, 
that there was no irregularity in the wi it, and 
that the mistake had been set right by the form 
in which an appearance had been entered by 
the defendant. The motion was accordingly 
refused. Zuecaio v. Young, 38 W, R. 474. 

Where a wrong name of a defendant is inserted 
in the process, it is cured by his attorney’s under- 
taking to appear. Lowes v. Clarke , 2 Chit. 240. 

A defendant waives an objection of misnomer 
by taking out a judge’s order, wherein he uses 
the name by which he was arrested. Nathan v. 
Colien , 3 I). P. C. 370. See Bayne v. Slack, 3 
C. B. (N.S.) 363 ; 27 L. J., C. P. 14 ; 4 Jur. (N.S.) 
192; 6W.fi, 171. 

If a plaintiff sues a defendant by a wrong 
Christian name, and the defendant appears by 
his right name, the plaintiff may declare against 
him by such right name. Boo v. Butcher, 3 
Term Rep. 611. god'; oo-,.o :V>. bb .:d fd .. 

A defendant not being a British subject, and 
residing out of the jurisdiction, was served abroad 
with a writ giving him fourteen days for appear- 
ance, and also with a notice of the writ. The 
memorandum on the notice stated that if the 
debt and costa were paid in seven days from the 
service, further proceedings would "be stayed. 
The defendant had by letter admitted the debt 
and service, but as the notice did not give the I 
defendant the fourteen days limited for his 
appearance in which to pay the debt and costs, 
the court refused to give the plaintiff leave to 
proceed. Galli v. MongrneL 13 L. T. 330 : 14 
W. R. 106* 

Where a party held to bail obtains time to put 
in bail to the action, he cannot afterwards object 
to the writ for irregularity. Moore v. StoekwelL 
SB. &C. 76; 9 D, & R. 124. 

Ik Time from which Writ takes Effect. 

Issuing is not Judicial Act— No relation back 
A >• earliest • Period • of Bay,]~-To i^ue;.-a-writ ,of: 
summons is not a judicial act, and the court may 
in s | Vi ire at what period of the day it was issued. 
It appeared from the statement of claim that the 
writ of summons in the action was issued on the 
2nd of July, and that the cause of action arose 
on the same day, but before the issue of the 
wdt The statement of claim was demurred to 
on the ground that the issuing of the writ, was a 
judicial act, and must therefore be presumed, to 
have taken place at the earliest moment of dm 
day, before the cause of action accrued Held, 
that the court could inquire whether or not the 


writ was in fact issued after the cause of action 
accrued. Clarke v. Bradlaugh , 51 L. J., Q. B, 1 ; 

8 Q. B. D. 63 ; 46 L. T. 49 ; 30 W. B. 63 ; 46 
J. P. 278 — C. A. 

Title to Sue acquired subsequently.]— When 
there has been no title to sue at the time of 
filing an original bill or information, a decree 
cannot be founded upon a right of suit subse- 
quently acquired and brought forward by a 
supplemental bill, or by wav of amendment, the 
rule applying not only in cases where the title to 
sue in respect of the whole matter of the suit 
is acquired subsequently to filling the original 
bill, but also in cases where the title to sue in 
respect of the whole matter of the suit is so 
acquired ; the principle being that there must be 
a right of suit when the suit is commenced ; and 
a supplemental bill is not the commencement, 1 but 
the continuance of the suit. Att.-Gen. v. Aron 
(otherwise Aheravort) Corporation . 3 I)e G, J. & S. 
637; 33 L. J., Oh. 172. 

A plaintiff must establish, at the hearing, that 
he had a title to relief at the time of filing his. 
bill, or if he relies on matter subsequent he must 
file a supplemental bill. Barfield v. Kelly, 4 
Russ. 355. 

<?, Service of Writ. 

X. In G-ener&l. 

Personal Service — What Sufficient.] — When 
a defendant was followed upstairs by a party 
who was endeavouring to serve him, and having- 
run into a room and closed the door after him, 
the copy of the writ was put into the room 
through a crevice in the wall, and he was told 
what it was : — Held, that the service was not 
sufficient. Christmas v. Eicke, 2 B. 0. Rep. 292 ; 

6 H. & L. 156. 

When a party seeking to serve a writ was 
standing in the defendant’s yard, close to the 
street-door of his house, and saw him at a window 
within the dwelling-house, and Informed him in 
a loud voice that he had a writ against him, and 
held the copy out and threw it on the ground iu 
his presence, and left it there Held, that this 
did not amount to a personal service of the writ. 
Heath v. White, 2 I). A L. 4.6 ; 33 L. J., Q. B. 
218 : 8 Jur. 575. S. P., Goggs v. Huntingtower 
{Lord'), 12 M. & W. 503 ; 1 Ll & L. 599 ; 13 L. J., 
Ex. 352 : 8 Jur. 66. 

It is no ground for setting aside the service of 
a writ that it was served on the defendant whilst 
attending in a nisi prins court, in obedience to 
a subpoena to give evidence in a cause in which 
he was the plaintiff. Poole v. Gould, 1 H. & X. 

99 t 25 lu J., Ex. 250. 

Under particular circumstances, one man may 
be justified in laying hands upon another, for the 
purpose of serving him with process, Harrison 
v. Hodgson, 5 M. & By. 392'; 10 B. & 0.-445; & 
L.yl, K. : Ro223.,o /wo; ; d/do:d 

If a person who has corresponded on the sub- 
ject of the action, and io whom pr< :ess is cut 
inclosed in. a letter bv th : po.vL wilfully refuses- 
Uj receive ^ the letter, ir will be deemed good 
service on him though he , v -r read it. Aldr d 
v. Hicks, 5 Taunt, 386 : s Marsh. 8. 

Bending process by the post in a letter 1 which 
the defendant refuses to receive' fjs not# good ser- ' 
vice, although the refusal may have been wilful,. ’ 
ami accompanied with a long avoidance of ser- 
vice, limipath v. Williams, 3 Bing, 443; H 
Moore, 333, 
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Delivery of process, sealed up in a letter, in Substituted Service.]-— Where the inedi* 

the absence of the person to whom it is addressed, cal officer of an asylum refused to allow service 
is no service but from the time when the letter of a bill in equity on a lunatic who was not so 
is opened. Arrows mith v. Ingle, 3 Taunt. 234. found by inquisition, the court allowed substi- 
The court will dispense with strict personal tuted service on the medical officer. Rame v. 
service, where it appears that the process has Wilson , 43 L. J., Ch. 469 : L. E. 16 Eq. 576 ; 29 
come to the possession of the defendant. Wil- L. T. 51. S. P., Morgan v. Jones , 4 W. R. 381. 
Hams v. Piggott , 5 I). P. C. 320 ; 1 M. & W. 574 ; In an action for specific performance of con- 
2 Gale, 115 ; 5 L. J., Ex. 245. tract, where one of the parties to the contract 

had become a lunatic so found by inquisition, 
On Defendant’s Solicitor.] — Service of a writ but no committee had been appointed of her 
on the attorney of a defendant who was prosecut- person or estate, the court directed service of the 
ing a cross action cannot be made good service, writ upon the keeper of the asylum at which she 
although he may be keeping out of the way was residing, or upon the persons with whom she 
to avoid being served. Parmenter v. Heed, 7 was residing. Than v. Smith, 27 W.R. 617. 

D. P. C. 545. 

Where an action is brought against a writer Colonial Government.]— A colonial govern- 
to the signet, resident in Edinburgh, as adminis- ment is not a corporation, and cannot be 
trator, the court will not allow service of the effectually served with a writ of summons, 
writ on the person resident in London, who has Sloman v. New Zealand Government, 46 L. J., 
acted as agent in obtaining the defendant’s C. P. 185; 1 C, P. D. 563 ; 35 L. T. 454 ; 25 
letters of administration, to be good service. W. E. 86— C. A. 

Kerr v. Miller, S D. P. C. 322. 

On One Commissioner whether Service on AIL] 

On Clerk.] — When a copy of a writ was — A writ was sued out ..against commissioners in 
delivered to the clerk of the defendant, with their collective name, but it was served only on 
orders to deliver it to his master, which he one of them : — Held, that such a service was not 
promised to do, and the defendant afterwards irregular, the commissioners not being a cor- 
called on the plaintiff’s attorney with the writ poration. Williams v. Admiralty Commissioners, 
in his hand, and wrote a letter, stating that he H JA R. 420 ; 2 L. M. & P. 456 ; 20 L, J., 0. P. 
had received it on such a day : — Held, a sufficient 245 ; 16 Jur. 42. 
personal service. Aston v. Greathead, 2 D. (n.S.) _ , , . ^ . ■ G 

547 • 6 Jur. 1000. ' Production of Original.]— When a person 

serving a writ of summons does not, when re- 
On Relations. ] — The court will not allow fitted, produce the original the proceedings 
service of a writ at the house of a defendant’s f a ^ en under the writ are void, and not merely 
uncle to be good service, though it cannot be irie,Q ’ U ^ ar * Stawthor^ v. Hams, 23 W . R. 214. 

discovered where the defendant resides, and ^ Q - n n T 

though' answers have been returned to the letters Ser V ce °* c W.]-» a process-server 

left for him at his uncle’s. Saimburyv.'JClwrpe, ““ts -a party on horseback, to whom he shows 
9DPC182 J 1 ^ ie on gmal subpoena and tells his business, and 

A copy* of a writ enclosed in a letter was left f ers a ani i is , ^ used ’ , ho ”>* th , e 
with the defendant's son, at the defendant’s , H™ w P * “ W * WVe<L 

residence; the son was desired to give the letter 1 Fry v ' Crushe ’ 1 Hog, 289. 
to his father, which he promised to do Held, Demand to see Original.]— If a defendant, at 
equivalent to personal service. Rhodes v. Junes, the time he is served with a copy of a non- 
1 I). P. C. 215 ; 5 M. & P. 153 ; 7 Bing. 329 ; 1) bailable writ, demands to see the original, which 
L. J . (o.s.) G. P. 116. is refused, the service is irregular and will be 

_ . , . „ ■ set aside with costs. TJmnas v. Pearce, 4: I). & 

On Lunatics.]— W here a lunatic, confined in R. 317 ; 2 B. & C. 761 ; 2 L. J. (o.s.) K. B. 153 ; 
an asylum, cannot be served, leave will not be 26 E. E. 543. S, P., Petit v. Antirose. 6 M. & B. 
granted to proceed without personal service 274. 

under s. 1 7 of the Common Law Procedure Act, Where a defendant was served with a copy of 
^ ^‘flaggs, 28 L. L, fix. 5; a capias, and a quarter of an hour afterwards 
Lf • “*• ™ .I* ^ v. Service, 15 C. B. demanded to see the original, which was refused 

M C. i. 24: 1 Jur. (N.s.) 258; 3 by the officer, the court set aside the service and 
G. Jj, E, 254. _ subsequent proceedings. Westley v. Jones, 5 

An action may proceed against a lunatic on Moore, 162. 
the writ of summons coming to his knowledge. Where a person serving a writ did not, though 
X* y jfP\ c \ 'f 1 z^ » ® ^ ur * requested so to do, show the original writ to the 
(N.s.) OnO ; o L. 1- 3J8 ; 11 W. R. 757. » defendant, and the nlaintiff sisned ludemeht 


Westley v. Jones, 5 


rne writ or summons coming to his knowledge. Where a person serving a writ did not, though 
Xr y jfP\ c \ z^ » ** ^ ur * requested so to do, show the original writ to the 

(N.s.)6o0; 8 L. 1. 398 ; 11 W.R. 757. defendant, and the plaintiff signed judgment 

ihe defendant, who carried on business in the thereon : — Held, that all the proceedings taken 
name of a firm apparently consisting of more under the writ should be set aside, whether such 
than one person, was sued in her firm name ; the proceedings were to be considered as irregular 
v y nt ' va!i 1 tr !ru ‘ J ' upon or rl void. Phi l fit} son v, EtminveL 76 

the manager, according to Ord. IX. r. 6a : and r -t k 58 k 


judgment signed in default of appearance. At 
the time of the service of the writ she was of 


Of Amended Writ.]— Ail amended writ must 


unsound mind and confined in an asylum, bur be served in the same - way as if it had. been an 
this was unknown to the plaintiff : — Held, that original writ. After the writ in an action in 
the judgment must be set aside, as the writ rem in the Admiralty . Division against a ship 


■■■■■Kill 
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Admiralty Registry, but was not formally served 
on the registrar, nor -was, it indorsed with the date 
■of service under Ord. IX. r. 18. The defendants 
did not appear : — Held, that the service of the 
amended writ was not sufficient, and the plaintiff 
was not entitled to obtain judgment by default. 
The Cassiopeia, 48 L. J., P. 89; 4 P. D. 188 ; 
40 L.T. 869 ; 87 W. B. 703— 0. A: See Hartley, 
In re. and Bryans v. Hughes, ante, col. 143. 

Setting Aside for Irregularity.]— It is not suf- 
ficient ground for setting aside proceedings that 
the service of the writ was not made directly and 
personally upon the defendant, and especially 
after a positive affidavit of personal service on 
the plaintiff’s part ; the defendant must go on 
further to show that neither the writ nor the copy 
came to his knowledge or possession. Phillips I 
v. Email, 2 D. P. C. 684 ; 4 Tvr. 814 ; 1 0. M. 
A R. 374 ; 3 L. J., Ex. 338. 

The court will not set aside proceedings on the 
ground that the defendant has not been person- 
ally served with process, unless it is distinctly 
shewn that it has not come to his knowledge. 
Emerson, v. Brown, 8 Scott (n.b.) 219 ; 7 
Man. A G. 476. 

If a defendant seeks to set aside proceedings 
-on the ground of not having been served with 
process, it must appear by his affidavit that he 
is the defendant in the cause. Johnson v. Small 
wood , 2 I). P. C. 588. 

There being cases in which the commissioners 
for executing the office of Lord High Admiral 
may, by virtue of 1 A 2 Geo. 4,e. 93, s. 9, be sued 
in their collective name, the court will not, to 
set aside a writ or service, inquire into the fact 
whether the action is one in which they may be 
so sued or not. Williams v. Admiralty Com- 
missioners , , 2 L. M. & P. 456; ,11 C. B. 420; 
20 L. J., G. P. 245 ; 16 Jur. 42. 

Compare cases ante, cols. 145, 146. 

Service on Wrong Person-— Amendment or Dis- 
charge.] — If a copy of a writ of summons is 
served on a person by a wrong name, he is not 
bound to apply to set it aside. Hinton v. 
Stereos, 1 H : . AW. 621. 

Where a writ of summons issued against 
Thomas Gray, and was served on William Gray, 
the court refused to set aside the proceedings. 
Griffin v. Gray , 5 D. P. C. 331 : 2 Gale, 201. 

Where a writ has been served on the wrong 
person, and service is possible on the right person, 
leave w r ill not be given under Ord. LXX. r, 1, to 
amend the irregularity, but the faulty service 
wall be discharged with costs upon the - applica- 
tion of the person intended to be served. Kelson 
v. PastoHno, 49 L. T. 564. 

Waiver of Objection to Service.] — An appli- 
cation made by the defendants for security for 
costs constitutes a waiver of any objection as to 
service. Lhonmix v\ Hong Hong ami Shanghai 
Banking Corporation, 55 L. J., Oh. 758 * 83 
Oh D. 446 ; 54 L. T. 863 : 34 W.' B. 753. 

A writ of summons was issued out of the 
Court of Common Pleas, at Lancaster, which is a 
s - r - cause of action cognisable 

that court, but which arose bev :md its juris- 
diction. The service was upon the defendant’s 
attorney beyond the jurisdiction ; and he gave 
nn underral ing to aj t ear an 1 i d ipp at for liu 
defendant : — Hold, that the irregularity in the 
service was cured by the appearance. On /ton v. 


of the court to be served upon a prisoner under- 
going a criminal sentence. The court granted a 
rule nisi for an attachment against the governor, 
on the condition that the rule was not to be served 
or acted upon, unless he persisted in refusing to 
allow service. Hanson v, Le Capilain, 7 Ex. 667 ; 
21 L. J., Ex. 219. 

So when a keeper of an asylum refused to 
allow service of a writ on a lunatic under his 
charge, or to bring it to his notice, the court 
granted a rule nisi for an attachment against 
him for obstructing its proceedings. Denison v, 
Harding, 15 W. R. 346. 

Time for Service.] — A specially indorsed writ is 
not a pleading within the meaning of Ord. LXIV. 
r. 1 Hand service thereof may therefore be, effected 
at any hour of the day. Murray v. Stephenson, 
56 L. J., Q. B. 647 ; 19 Q. B. 1). 60 ; 56 L. T. 720 ; 
35 W. R. 666. 

It is no objection to the service of a writ that 
it was not made until after the expiration of four 
months from the date, provided the defendant 
agrees to accept it as good service. Coates c. 
Sandy, 2 Scott (n.r.) 535 ; 9 I). P. O. 38 L 

A writ of summons may be served on a party 
in a court of justice, and while a trial is going 
on. Poole v. Gould, 1 H. A X. 99 : 25 L, J ' Ex. 
250. 


2. On Firms and Persons trading* in other 
than their own, Names. 

Foreigner residing Abroad,] — Ord. XL VI II A. 
r. 1 1, providing that persons carrying on business 
within the jurisdiction in a name or style other 
than their own name may be sued in such name 
or style as if it were a firm name, does not apply 
to a foreigner resident out of the jurisdiction. 
Be Bernales v. “ Kew York Herald C 62 L. J., 
Q. B. 385: [1893] 2 Q. B., 97, n. ; 5 IL 339 : 68 
L. T. 658 ; 41 W. K. 481. Affirmed, 5 B. 343, n, 
— O. A. 

Service on Manager within Jurisdiction,] — A 

foreigner resident abroad, who curries on busi- 
ness within the jurisdiction in a name or style 
other than his own name cannot be sued here 
under Ord. XLVIIIa. r. 11, and consequently 
a writ against him cannot be served on his 
manager within the jurisdiction under r. 3. 
.Bussell v. Camhefort (23 Q. B. I), 526) approved. 
St. (Main v. Hoyermanns Agency, 62 L. J., 
Q. B. 485 ; [1893] 2 Q. B. 96 ; 4*B. 441 : 69 L. i\ 
329 : 41 W. E. 563— V. A. 

Ord. IX. r. 6 does not apply to a foreign part- 
nership firm, the members of which are foreign 
subjects domiciled and resident out of the juris- 
diction ; service of a writ of summons on the 
manager at the principal place, within the juris- 
diction, of the business of such firm, set aside 
accordingly. O' Kelt v. Cl am a (46 L. J., Q. B. 
191) overruled. Bussell v. Camhefort „ 58 L. J., 
Q. B, l98’y723f:(3o:B,vl),:h26;:;: 

\V. B. 701—0. A. 

To enable service of a writ of summons' to be 
made under Ord. IX. i\ 6a, upon a defen iantb 
manager, it is not necessary that the defendant 
himself should be wirhin the jnri diction. It is 
enough If he, carrying on business in the name 
of a firm, has a i ace of business viihin the 
jurisdiction, undei the - ntrql or management of 
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some person. O’Neil v. Clason, 46 L. J., Q. B. 

foreign corporation owning a line of steamers 
running between Tilbury and Ostend had their 
place of business in Belgium', In this country 
the business of the line was transacted by 
B , M. & Co., at Dominion House. 110, Fenchurch. 
Street. Upon the door of these offices B., M. & Co. 
were described as general agents, while the name 
of the foreign corporation appeared below. The 
offices were taken by B., M. & Co. in their own 
name, and the rent was paid by them. B., M. & Co. 
received a commission on freights and a fixed 
annual allowance as remuneration for transacting 
the business of the line. Upon business cards 
and forms issued by B., M. & Co. in connection 
with the line were the words t{ Apply at the Com- 
pany’s Offices, Dominion House, 110, Fenchurch 
Street,” and a similar notice appeared in adver- 
tisements inserted in the daily papers. In their 
affidavit B., M. & Co. swore that they were merely 
agents for the defendant corporation. In an 
action in personam against the foreign corpora- 
tion to recover damages for a collision, the writ 
was served upon the manager of B., M. & Go. The 
service of the writ was set aside on the ground 
that the person upon whom it was effected whs 
not the servant of the defendant corporation, 
but of their agents. The Princess Clement hie, 
66 L. J., P. 23; [1897] P. 18; 75 L. T. 695 ; 
8 Asp. M. C. 222. 

London. Agency.] — In an action against a 
foreign bank, service of the writ of summons on 
the head manager of the London “ Agency ” of 
the bank— the agency being ostensibly and in 
fact a bank with "the usual offices, manager, and 
staff of clerks Held, to be good service on the 
defendants. Lhoneux v. Hong Kong and Shang- 
hai Banking Corporation, 55 L. J., Ch. 758 ; 33 
Ch. D. 446 ; 54 L. T. 863 ; 34 W. II. 753. 

A foreign corporation, with the majority of its 
shareholders resident in England, had a London 
agency carried on in the agent’s own office, but 
carried on no principal or material part of its 
business in this country : — Held, not liable to 
be sued in an English court under Orel. IX. r. 8, 
and service of a writ of summons on the agent 
in London was accordingly set aside. Badcoek 
v. Cumberland Gap Park Co.. 62 L. J., Ch. 247 ; 
[1893] I Oh. 362; 3 K. 18 S; 08 L. T. 155; 
41 W. B. 204. 

“Carrying on Business within the Jurisdic- 
tion.”] — Where partners of a foreign, firm per- 
sonally .select goods in this country, which are 
then purchased by a merchant here in his own 
name and shipped to the firm, this does not con- 
stitute "a carrying on business within the juris- 
diction ” so as to render the firm liable to be sued 
here in the firm, name under Ord. XLVIIlA. r. 1. 
Singleton v. Roberts, 10 B. 223 ; 70 L. T. 687. 

For the purposes of the issuing under Ord. 
XLVIII. r, 1, of a writ in the firm name against 
a firm carrying on business within the jurisdic- 
tion, it is* immaterial whether the firm is an 
English or a foreign firm. War eerfer City Bank- 
ing Co. v. Firhank. 63 L. J., Q. B. 542 [1894] 

I Q. lb 784 ; 9 R. 367 ; 70 L. T. 443 ; 42 W, E. 402 
— C, A. • , ■ . , • 

— Partner domiciled in Scotland,] — A part- 
ner domiciled in Scotland, who carries on business: 
within the jurisdicrion in a name or style other 
than his own, canuor, under Ord. XI UilLi. r. 5 !. 
be sued hero in respect of the partnership by 


service of the writ upon the manager of his 
business within the jurisdiction. Me leer v. 
Burns, 64 L. L, Ch. 681 ; [1895] 2 Ch. 630 ; 12 K. 
467 ; 73 L. T. 39 ; 44 W. K. 40— C. A. 

Ord. XLYIIIa. it. 1 and. 3, do not apply to a 
firm carrying on business in partnership in Glas- 
gow, the members of -.which, are domiciled and 
resident in Scotland, and having no place of 
business within the jurisdiction ; nor do the 
rules affect the principle laid down in Russell v. 
Cambefort (23 Q. B. D. 526). Grant v. Ander- 
son, 6i L. J., Q. B. 107 ; [1892] 1 Q. B. 108 ; 66 
L. T. 79— C. A. 

The firm of A. & Co., woollen manufacturers, 
consisted of two partners, who carried on their 
manufactory in Glasgow and resided there. 
Mac C. rented an office in London, consisting of 
two rooms in Milk Street Buildings, Cheapside, 
and acted as agent for A. & Co. for the receipt of 
orders and instructions from London customers, 
which he transmitted to Glasgow for approval,, 
and was paid a commission on business done. 
One room was used by MacO. as an office, and 
the other was used by him for storing samples of 
the firm’s goods. The name of A. & Co, appeared 
in large letters outside MacC.’s office and at the* 
doorway, but on the doorway MacC.’s name was 
written below the firm’s name in smaller letters. 
Upon A. A Co.’s letter paper, in the same space 
allotted for their Glasgow address, the words 
“ London Warehouse, 2, Milk Street Buildings,” 
also appeared Held, that MacC.’s office was ■ 
not a place within the jurisdiction of the business, 
of the partnership of A. & Co. : that MacC. was. 
not a person having control of the partnership 
business ; and that service of a writ of summons 
issued against A. & Co. at the suit of GK, upon 
MacC., was not a good service : — Held, also, that 
the firm did not carry on business within the 
jurisdiction, and that the writ of summons having 
been improperly issued must be set aside. Ih. 

A company having its registered office in 
Scotland, but also carrying on its business within 
the jurisdiction of the High Court, cannot be* 
served with a writ of summons within the juris- 
diction. Watkins v. Scottish Imperial Insurance 
Co., 58 L. J., Q. B. 495 ; 23 Q. B. D. 285 ; 60 L. T. 
639 ; 37 W. R. 670. 

A company had their registered office in Scot- 
land, but carried on branch works in England. 
The writ in the action had been served on the- 
manager of the branch works, and a copy had 
also been sent by post to the registered office : — 
Held, that the service was bad and must be set 
aside. Wood v. AndersUm Foundry Co., 36 W. E. 
918. 

Foreign Corporation— Branch Office in Eng- 
land.] — Ord. IX. r. 8, of the Buies of Court, 1883, 
applies to a foreign corporation established by 
foreign law, provided it really carries on business, 
and has a residence in this country. Newby v. 
Von Opm n (L. B. 7 Q. B. 29: ), a pi r ved. hog- 
gin v. Comptoir (V Escompte. 58 L. J„ Q. B. 508 ; 
23 Q. B. D. 519 : 61 L.T. 748 : 37 \V. B. 703— 
G A. 

A foreign corporation, carrying on business in 
England, although not incorporated according to 
English law, may be sued in an English court, in 
respect of a cause of action which arose within the 
jurisdiction. Service of a writ of summons on 
tin lieu 1 -fficer of an English branch, of a lore gn 
corporation carrying on business in England is 
good service, and it is not necessary to serve the* 
process on the officer at the bead office abroach 





Where a partnership between a foreigner Amendment of Writ— Fresh Cause of Action.] 
residing abroad and a British subject has, before —The plaintiffs, an English firm, entered into 
the commencement of an action against the contracts in India with G. k Co., an Iiidian. : firm 7 
partnership, been dissolved without the know- for the manufacture of indigo. O. & Go. were 
ledge of the plaintiff, and the business has been English correspondents of G-. & Go., and 
carried on in England under the style of the th ere were some partners common to both firms, 
firm by the foreigner alone, service of the writ a nd some of the partners of each firm were 
on the partnership can be effected under resident in India. G. k Co. consigned indigo to 
Ord. IX. r. 6, and Ord. XVI. r. 14, by service 0. k Co., and the plaintiffs brought an action 
at the principal place within the jurisdiction of against the firm of 0. k Co. claiming the indigo, 
the business of the partnership upon any person to which all the members of 0. & Co. both in 
having at the time of service the management England and India appeared. The plaintiffs 
of the business. Pollexfen v. SiJrnn (16 Q. B. D. then obtained an order ex parte to amend their 
792). discussed and followed. ? Shepherd v. Jlirseh, writ by adding G. k Co. as defendants, and 
J59 L. J., Ch. 619 ; 45 Ch. D. 231 ; 63 L. T. 335 ; making consequential alterations in the writ, 
38 W. E. 745. and also obtained leave to serve the amended 

writ on the defendants out of the jurisdiction. 

Member of Foreign Firm temporarily within I n making the amendments the plaintiffs made 
Jurisdiction.] — The defendants, who were a the firm of G. k Co. defendants, and added a 
foreign partnership carrying on business out of cbiim in respect of fresh causes of action arising 
the jurisdiction, were sued in the name of their out of breaches of contract by G. k Co. in India, 
firm. One member of the firm happening to be which were not included in the original writ, 
within the jurisdiction was served with the writ, The members of the firm of G, k Co. appeared to 
which was the ordinary eight-day writ : — Held, die amended writ, and moved to discharge the 
that such service was good under Ord. IX. r. 6, order to amend as irregular : — Held, that the 
which provides that, where persons are sued as original writ was wrongly issued against the firm 
partners in the name of their firm, the writ shall °f 0. & Co., some of the partners being out of 
be served either upon any one or more of the the jurisdiction, and that the order to amend it 
partners, or at the principal place within the was also bad. The court accordingly set aside 
jurisdiction of the business of the partnership the amended writ, and gave liberty to the plain- 
upon any person having at the time of service tiffs to amend the original writ by substituting 
the control or management of the partnership the name of the firm of 0. k Co. the names 
business there. Pollexfen v. Sifmn, 55 L. J., of the individual members of that firm and of 
Q. B. 294 ; 16 Q. B. D. 792 ; 54 L, T. 297 : 34 the firm of G. k Co., who were in this country, 
W. E. 534. and by adding a claim in respect of breaches of 

A writ in Form 1, Appendix A, Part 1 to the contracts ; the members of the two firms who 
the Rules of 1883, with the exception that no were out of the jurisdiction being at liberty to 
.address was inserted as that of the defendants, set aside their appearances, without prejudice to 
was issued against a foreign company having no ari y application by the plaintiffs to add such 
place of business in this country, and was served members as parties, and to serve them with the 
•at Dover on one of the managing directors of the amended writ. Western National Bank v. Perez 

company who was temporarily there on business C' 

•connected with the company : — 7 , X„_ 

writ must be set aside. The W. A. Schuiten, 57 646- 
L. J., P. 4 ; 13 P. D. 8 ; 58 L. T. 91 ; 36 W. E. 

.559 ; 6 Asp. M. C. 244. 

Ord. IX. r. 6, does not apply to a foreign 
partnership, not carrying on business in England, 
the members of which are resident and domiciled 
abroad. The service, therefore, of a writ issued 
.against such a partnership in the firm name 
upon one of the partners temporarily in England. 

! III, S partner,” is not good service against the 
firm under Ord. IX. r. 6. In suing a foreign 
partnership not carrying on business in England, 
the members of which arc resident arid domiciled 
, abroad, the proper course is to insert in the writ 
the names of the partners whom it is desired to 
;sue, and such writ, so framed, maybe served on 
any of the partners found within the jurisdiction ; 

81 ^ may be served out of the jurisdiction under 
Ord, XI., in cases where that order is 
Western National Bank v. Peres, 60 

1 % B. &&S 39 W,B. 

*245 — C. A. ‘ vs'.'^V , 


— _ ([1891] 1 Q. B. 304) followed. Indigo Co. v, 

-Held, that the Ogllrg, [1891] 2 Ch. 31 ; G4 L. T. 846 ; 39 W. E, 
646 — C. A. 

Firm carrying on. Business in England— One 
Partner domiciled Abroad— Service on Partner 
resident .within Jurisdiction,]^— , Two ; persons,' 
subjects of a, foreign state, carried on business as 
co-partners in England. One of them resided in 
England, the other resided and was domiciled 
abroad. A writ having been issued against them 
in the name of their firm, the partner resident in 
England was served with such writ under 
Ord. IX. r. 6. and appeared. There being no 
defence to the action, judgment was entered 
against the firm under Ord, XIV. i— Held, that 
the service on the partner was a good service on 
the firm, and that judgment was rightly entered ' 
against the firm. Lymght v. Clark fl891] 1 
Q. B. 552 ; 64 L. T. 776. 

Service of Writ on Firm— Subsequent Service 
on Partner — J udgment— Appearance by Partner 
—Judgment against Firm set aside.]— The writ 
or summons in an action against a firm was duly 


fiicable. 
ri Q. B. 
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served upon the firm, and five days afterwards Place of Business of Firm— Agent.]— Defen- 
was served upon an alleged, partner. Judgment dants were a Scotch firm having an agent within 
hy default was signed against the firm; subse- the jurisdiction, whose authority did not extend 
quently to the signing of the judgment, but to taking orders ; the name of the firm was 
within eight days from the service of the writ affixed to the agent’s offices -Held, that the 
upon him, an appearance was entered by the offices of the agent were not a place of business 
partner Held, that the partner was entitled to of the firm for the purpose of serving the writ 
have the judgment against the firm set aside. Raillie v. Goodwin, 55 L. J., Ch. 849 * 33 Ch I) 
Alden v. JBecMey, 60 L. J., Q. B. 87 ; 25 Q. B. D. 604 ; 55 L. T. 56 ; 34 W. K. 787. ’ 

543 ; 63 L. T. 282 ; 39 W. R. 8. 

“ Head Officer.”] — The defendant company, 
Foreign Defendant — Appointment of Agent in having head offices in Paris, Bordeaux, and 
London to Accept Service.] — A contract for Marseilles, had agents and correspondents, among 
delivery and acceptance of certain quantities of °ther places, in London. Service of a writ of 
copper, between a company whose registered summons, on an agent in London was set aside 
office was in the United Kingdom, and a company 011 the ground that it was not service on the 
incorporated under decrees and articles of associa- “head officer, clerk, treasurer, or secretary of 
tion according to the law of France, with their such corporation,” within Ord. IX. r. 8. Butter 
principal office in Paris and having no place of v * Messageries Maritime# de France , 54 L. J., 
business in the United Kingdom, contained a Q* H. 527. 

clause that the same should be construed accord- . The defendants were a religious order estab- 
ing to English law, and that a firm of metal Wished in France, having four branch convents in 
brokers in London should be agents for the England. The writ of summons was served on 
French company, “ on whom any writ or other The mother superior of one of the branch con- 
legal process arising out of the contract might ve »fs in England: — -Held, that assuming the 
be served.” Subsequently the French company defendants to be a foreign corporation carrying 
was declared to be in judicial liquidation under 011 business in England, the service of the writ 
the direction and supervision of the Tribunal of be set aside, there being no evidence, to 

Commerce of the Seine : — Held, that service of a shew that the person on whom the service was 
writ in an action by the English company upon effected had control overall the branch convents 
a member of the firm named in the contract was * n England so as to be the defendants’ head 
a good service, although not a service within the °®cer within Ord. IX. r. 8. Golding v. La 
Buies of the Supreme Court. Further, ' that, . -Sainte . Union des Sucre* Camv$ x 4 R. 93 ; 67 L. T. 
upon authority, the judicial liquidation in France g b5 — C. A. 

did not revoke the contract. Tharsis Sulphur n ^ , . 

and Copper Co . v. SoeUte des Metaux, 58 L. J., . FresL : P1 ? ce ! of Business. J— A plaintiff, being 
Q. B. 435 ; 60 L. T. 924 ; 38 W. R. 78. ignorant . of the dissolution of a partnership, 


Ho Place of Business in England.] — Ord. IX. 

'xv. 6, does not apply to foreign partnerships 
not subject to English law, though sued in 
respect of a cause of action within Ord. XL 
r. 1. Dobson v. Festi, 60 L. J., Q. B. 481; 
[1891] 2 Q. B. 92 ; 64 L. T. 551 ; 39 W. II. 481 


The defendants, a firm which consisted entirely 
of foreigners domiciled and resident abroad, and 
had no property, place of business, or manager in 
England, were sued in their firm name in respect 
of a breach of contract committed within the juris- 
diction. Leave was obtained to issue a writ for 
service out of the jurisdiction, and notice of the 
writ was given in accordance with the provisions 
of Ord. IX. r. 6, to one partner abroad. Xo 
appearance was entered for the defendants 
Held, that there was no jurisdiction to enter 
judgment for the plaintiffs in default of ap- 
pearance. Russell v. Cambeforf (23 Q. B. D. 
526) and Western National Ranh v, Perez, j 
([1891] 1 Q. B. 304), discussed and followed. 


3. On Companies. 

See Company. 

d. Substituted Seevice. 

Order before Service.] — Leave to proceed by 
substituted instead of personal service must be 
obtained before proceeding to make such substi- 
tuted service ; and the court will not proceed 
upon any other than personal service, whatever 
be the nature of the substituted service, or the 
moral propriety or certitude thereof, unless it 
lias been previously sanctioned by the court. 
Roger , In re, 3 Jur. (N.s.) 930. 

General Principles Regulating.] — Substituted 
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in an a< ion vh< > ’■ ™ n , i vvtV' 

sonal service of such writ* Buie 6 of Old. LXA II. . 
is limited in terms to cases where the writ itself j 
can be served as a matter of law, but where it 
cun not. from cin musrai cos V ]>r mipG> sewv 4 
personally in matter of fact. Field v, Bennett, 
56 L. J. : Q. B. 69. 

Defendant out of Jurisdiction — Nullity or 
Irregularity.] — riubsuto i « i service un.lcr Ovl. 
IX i 2 of a writ of .mmuioiis in form 1, issued 
against a defendant out of the jurisdiction, is an 
irregularity; but it does not annul a judgment 


debtor summons at such address, mat not utui 0 
his last known place of abode, is bad ( hatter m, 
K,r vtuie, Shiner. J», re, -l-i J-, t.k. .10 : b- « 
10 Cli. 227 ; 32 L. T. 290 : 23 W. it. /Ml. 

In what Cases Permitted.]— When a defendant 
after personal service of the bill had been, effected, 
and an appearance entered for her by the piano 
tiff, absconded, the court allowed the plaintiff io< 
hie replication, and advertise the same in hen ot 
personal service. Murphy v. Vincent, 2d E- I*. 
! 30« ; 19 VY It. 47. 
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such a person as will certainly communicate 
the fact of service to the party hWf ®/| ; 

In re, Slade v. Hnlme, 4a L. I. 27b , W 

: 90 S-U ' ■■■ r-r . 

^ The principle on which substituted service is 
ordered is, that there is reasonable g round i;o 
suppose that the service will come to the know 
ledge of the defendant + ; 

M. & Gh 328 ; 2 Eq. R. 1047 ; 2a L. J., bn. 0b« , 

3 The K prhicipl 4 e of substituted service is ageiicy 
of the persons served. The statute lo & 16 Viet, 
c 86 s. 4, does not extend the discretion which 
ought to be exercised in questions of substituting 

service. Bm» v. 2 Ed- »• 1096 7 18 Jul ‘ 

10 Up'on an application for an order for su.^fe^ 
tuted service, it must be shevvn thato every 
means of effecting personal service have ton 
exhausted. Firth v, Bush, 9 Jur. (N.S.) 431, 

II IV. H. till. 

Mode of Service.]— At the time of service of a 
copy of the bill on a person, substituted, by 
leave of the court, for the. actual defendaihvthe 
original bill, and the original ordei aUowrn- 
such substitution, ought to be produ/^l and 
shewn to the person served, and that requue 
inent ought to be stated in the or ' ler J ) ^ * m § 
such substituted service. Jones v. Butudon, I 
Jur. (N.s.) 437. 

Order— Discretion.] — Orders for substituted 
service of process are matters of discretion. 
Anon,, 2 Yes. 23. 

On Partner, ] — The provisions of the Judicature 
Act, 1875, Oral IX. it 2, 6, relative to the suing 
of firms and substituted service, are i not applic- 
able to the case of actions under the Bills ot 
Exchange Act, 1855 JWtortv. Campbell, 
45 L. J., Ex. 199 ; 1 Ex. D. oO ; 34 L. T. 360 , -4 
W. 11. 320. 

Not Ordered when Personal Service could not 

he effected.]— When effectual personal service ot 
a writ of summons could not he made on the 
persons named as defendants, the court woii ' 
not order substituted service to he made, slomm 
v. Fete Zealand .Government, 

1 0. P. D. 563 ; 85 L.T. 454 ; 2;> W. E.86— C. A. 

Therefore where the persons made defendants 
to an action were a colonial government not 
incorporated, an order for substituted service 
upon their usual solicitor in this country was 

refused, I In ■■ . ■ , T r , 

Where effectual personal service cannot be 
made upon a person “ domicilecl or ordinarily 
resident in Ireland owing to Old. XI. i.. 1 (A, 
the court will not allow substituted service to be 
made. Hilly ard v. Smyth, 36 W. R. 7. ^ 

There can be no substituted service or a writ 


entered upon default of appearance if the defen- 
dant has waived it by taking important proceed- 
ings in the action inconsistent with its nullity to 
otherwise. Field v Bennett C 56 L X, Q^B b9> 
approved. Fry v. Moore, 08 ! L. 

23 Q. B. D. 395 ; 61 L. T. o4o ; 3/ W. K. Bbo— 

°' The plaintiff having issued a writ against the 
defendant, and being unable to discover her 
address obtained an order for substituted service- 
upon her solicitor. It then appeared that she 
had gone abroad before the writ was issued, 
without any intention of evading service, and 
had remained out of the jurisdiction ever since .. 
—Held, that the writ being a writ for service 
within the jurisdiction, the order ^ substituted 
service could not be maintained. Ay >J v. Moo e 
723 0 B D. 395). followed. M tiding v. Bean, 

60 L J.. Q. B. 10 ; [1891] 1 Q. B. 100 ; 64 L. T. 

41 : 39 W. R. 40— C. A. _ , 

The court has jurisdiction under Old. 1 A. i . A 
to make an order for substituted service of a w rit 
of summons issued for service within the juris- 
diction where the -defendant, having been within 
the jurisdiction when the writ was issued, has 
since gone abroad, although it does not appeal 
that the defendant went abroad to evade service- 
of the writ, (Rigby, L.J., dissenting.) B M> !/ 
v. Bean (60 L. J., Q. B. 10 : [1891U Q B. 100), 
distinguished. Jay v. ll fd hb l,. J.. Q l,. 8b3 
[1898] 1 Q. B. 12 ; 77 L. T. 33;, ; 46 W. B. 34 
— C. A. 

Defendant Resident out of Jurisdiction 
Leave to issue Writ for Substituted Service.]— 

A writ which is intended to be served by substi- 
tuted service on a person residing within the 
jurisdiction may he issued without leave of the 
court, though the defendant be resident out of 
the jurisdiction. Lewis v. Herbert, 16 u. K., lr. 
340—0. A. 

Writ issued for Service out of Jurisdiction. ]— 

Where a writ has been issued for service out or 
the jurisdiction, and the defendant is abroad, 
a judge, if the attendant, circumstances warrant 
substitution, may properly order a copy of such 
writ to be served within the jurisdiction, although 
it is not in the form used for service within the 
jurisdiction. Ford v. Shephard, od L. 1. »'*i ! 

W, R. 63. 

Where a plaintiff has exhausted all means to 
personally servo a writ of summons out ot the 
jurisdiction, the court will allow substituted 
service by registered letter. Seaton v. CMrite, 
26 L. lb, Ir. 297. 

On Members of Company— -Clause -in ;Articles.] : -- 
— A clause in the articles of association ot a 
company providing that notices may be serve*, 
on members by leaving them at then* registered 
place of abode, will not extend to legal proceed- 
f , i -fni* eiihaf .it.ut.Pfl service ot a 



In a suit against five partners, three of whom Substitution of notice for service of a bill in a 
had entered appearance and the other two were suit dealing with the interest in a newspaper of 
out of the jurisdiction an< l had not, substituted an absconding defendant out of the jurisdiction, 
service of a notice of motion for an injunction ordered to be effected by advertising, the pray er 
and for the appointment of a receiver on any Of of the bill, and the writ indorsed therdoh, in the 
the three partners for the two was allowed. “London Gazette ” and the “ Time^ 

Lcese v. Martha L. R. Ill Eq. 77. particular nhtvspapeiv .. hartley- : 

In a creditor’s administration suit for real and 706. . . ' ■ , . . 

personal estate of an intestate, the heir-at-law Service of writ of summons, together with 
had gone out of the jurisdiction of the court after j notice of motion, where the defendant appeared 
service of the hill, but without having appeared. | to be avoiding personal service, Ordered to be 
The real estate having been sold by the mort- [ effected by the documents being left at his 
gagee, and an appearance having been entered | dwelling-house, copies being at the same time 
for the heir-at-law : — - Held, that substituted j left at his place of business, and addressed to 
service of the notice ^ of motion for decree upon I him by post. Capes v. Brewer, 24 W. E. 40, 
the administratrix for the heir was sufficient, j Service of the writ in an action to recover pos- 
■Brnnesv. Hitehen, L. R. 13 Eq. 461 ; 25 L. T. j session of leasehold houses against an absconding 
930 : 20 W. R. 353. defendant, who had given the tenants notice to 

Substituted service allowed by the Irish courts j pay their rents to him, directed to be effected by 
in an action for personal injury suffered in Eng- j leaving a copy of the writ at each of the houses, 
land, the contract being do carry the plaintiff j and by advertising in the “ London Gazette ” and 
between London and Dublin. Aston v. L. $ iVhTH I the “ Times.” Crane v. Jidlion , 2 Ch. D. 220 ; 24 
Jiff., 15 Wb R. 604. W. R. 691. 

An Englishman entered into a contract written In such a case the ordinary eight days’ time 

in English for the purchase from a native of will run from service of the copy of the writ and 
Hamburg of a vessel belonging to him, then on a issue of the advertisements. Ib. 
voyage from California to England ; the pur- 1 When a defendant was absconding, notice in 
chaser to take possession immediately after the J lieu of service of a writ, and subsequently notice 
delivery of the cargo and arrival of the vessel at j of motion for judgment, was allowed to be effected 
her port of discharge. The purchaser filed a bill j by delivery at his office and advertisement in 
for specific performance of the contract, the two newspapers. Cool v. Beg, 45 L. J., Ch. 611 ; 
vessel having discharged at Sunderland, and the! 2 Ch. D. 218 ; 24 W. R. 362.* 
vendor being in Germany: — Held, that substi- j Directions as to service where defendant 
tuted service mi the captain in charge of the J sought to be served could not be found, had no 
vessel was sufficient, and that the purchaser was place of business nor residence, and his relations 
entitled to succeed in a motion for an injunction stated by affidavit that they had no knowledge 
to prevent the removal of the vessel pending the where he was. Wolverhampton and Sta fford - 
suit. Hart v. Iferivig. 28 L. T. 329 ; 21 W. E. j shire Bd liking Co. v. Bond , 43 L. T. 721. ; 29 

538. Affirmed, 42 L. J., Ch. 457; L. R. 8 Ch. : W. E. 599. 

860: 29 L. T. 47 ; 21 W. E. 663. | Service of writ of summons, together with 

Substituted service of copy of bill allowed on j notice of motion, where the defendant had left 
the medical officer of the asylum in which a | his home and could not be found, and the wife of 

defendant of unsound mind, but not so found by j the defendant had left his home and gone to her 

inquisition, had been placed, on an affidavit that own relations, directed to be effected % the writ 
the medical officer refused to allow any person and notice of motion being served on the wife, 
to see the defendant, or to serve him with legal and copies thereof left at the defendant’s house, 
papers. Nat or v. Wilma, 43 L. 3., Ch. 469; and advertisements inserted in local newspapers. 
L. R. 16 Eq. 576 ; 29 L. T. 51, Mellows v. Bannister , 31 W. K. 238. 

Service of a subpoena to elect will not be sub- 1 The court will permit service of a writ against 
sti tuted upon the solicitor of a defendant who j a defendant who has absconded abroad, but 
has gone abroad, but service will be substituted whose address is unknown, to be served on the 
upon another defendant who is also co-trustee, if ! brother of the defendant, if the fact be duly 
if appear that lie is acting for, or in com mu idea- j advertised, and it be agreed that all moneys 
tion with, his co-defendant: abroad. Waller v. | recovered be paid into court. Coulburn v. Car- 
Bowler , San. A 8c. 702. ; show. 32 W. R. 33. 

Service upon parties in Australia, but whose j 

address is unknown, will not be substituted j On Solicitor in previous Action.] — A written 
upon another of the defendants within the juris- j notice by plaintiff’s solicitors, “we arc instructed 
•diction, the only person known to be in com- j to proceed no further with the action,” is a suf- 
municatiou with them. Watts v. Hughes, 8 : ficient notice of discontinuance within Ord. 
W. II. 292. ’ | XXIII. r, 1. Foreign shipowners commenced an 

! action in this country in respect of a collision at 
Mode of Service Allowed— Notice and Adver- j sea, and then discontinued the action. An order 
ifcisements,] — When a plaintiff is unable to effect ; was made afterwards for leave to serve a writ, in 
personal service of the writ of summons, notice ; an action respecting the same collision, issued 
may bo substituted for service by leaving a notice against them at the suit of the defendants in the 
at the defendant *s only known place of residence, former action, by way of substituted service upon 
u 1. ins wing advertisements 'in the u London the solicitors who acted in rhe former notion as 
Gazette ” and two local papers, llafavl v. Ongleg , j the solicitors for the foreign shipowners. Upon 
-54 L. I. 124. " ’ its appearing that the solicitors had ceased to act 

When hu-hmal and wife were, both defendants for the foreign shipowners, the order was set 
to an action, am! the husband con Id not be aside. Thr. Pomineeunia, 48 L. J., F. 55 ; 4 F. IX 
found, the conn, ordered sulWirmed service on ' 195 ; 39 L. T. 842. 

The husband by advmi Dement. Whit leg v. • To support an application, that service of 
Honeywell, 35 L. T. 5 1 7 ; 24 W. R. 851. * subpoena on bill of interpleader upon solicitor 

VOL. XI. . ■ . 6 
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who conducts the action, ought, to be deemed solicitor. if Vifs VW8 * 2 L. T. 79.’ 

good service, it is not only necessary that party L. J., Ch. ,. ' {l -jurisdiction 

applying should state that he knows not where Where 

When a defendant, who is abroad, is also In a suit, ^ fl J tlia , t 

ss vx$i- ^»w *#» ^ 

Service of a subpoena on the solicitor of a was rightly made. Joff o’/o^F R* 

defendant ordered to be good service., Lydey, |28 ;^3 L. J., Ch. 682 , 2 Mb V 1047 , - -W , . Iv- 
in 1834 S employed B as his agent and soli- A solicitor, who had meiely written to tiie 
citor in the matte/in question, and B., in that plaintiffs solicitors for a copy ot trie plain tiffs 
c ^ a^^ide^ with W. thereon. In bill (the clef 

1843 S.; who then resided abroad, being informed is not such an agent a, ™ ^ % 

that the representative, of W. was about to file a vice to be ^ordered Astatic Banking to. 

bill mrainst him on the same matter, directed Anderson, Id. L. 1. 2/2. , , • 

that he should be referred to B., in whose hands Substituted service on a ' f 'cv 

the matter had been. B. stated that he had no m the cause of a decree foi pa* ir oj t . c 1 n. m$y 
authority to appear for S., and was not profes- ordered, on the ground tl wt the . d c 
sionally concerned for him :-Held, that service permanently resident out ot the count ij, t 
on B. k the subpoena to appear and answer the he had not gone abroad t 
bill, could not be substituted for service on S. the discharge of his duty a, con.uL bnW*- \- 
Webb v. Salmon, 3 Hare, 251. Coivper 2 De . GK 1 . ^ 208 2.) L. J., Ch. .007 , 

Service of the subpoena to appear and answer 6 Jur. (N.s.) 718 ; b w . n. ' , 

a bill of revivor and supplement, upon defen- When a defendant ordered by a docicc foi a 
dants residing out of the jurisdiction (in Italy), compromise to do a particular act goes b India, 
ordered to be substituted by service upon the the court will, in the hrst instancej OiTler 
solicitors appearing and acting for such defeu- tuted service upon his solicitor m this umnto, 
dants in the original suit. Hart v. Titlh, 6 and if he fails to do the act, then an appheat ion. 
Hare 618* 18 L. J. Ch. 336. may be made tor personal service on hiraselr. 


11 of revivor, bad 'gone out of 8. being abroad, substituted service was pro- 
Che court ordered that service perlv directed upon his attorneys in England, 
appear on the solicitor should Slade, la re, Slade v. Jin me, 4:5 L. T. 276 ; 80- 
Tl the defendant. Norton v. W. R. 28. 

, k G-. 54 ; 1 H. & Tw. 158 ; 18 A bill was filed for redemption of mortgaged 
Jur. 244. property in the possession of me rgag<. - 

5 had appeared by a solicitor appeared, that the mortgagees were ^resident 
, but not in the supplemental abroad, and the plaintiff was unable to find their 
•erupt, went to reside abroad, address. The court ordered that the subpoena, to 
that service on the solicitor appear to and answer i he bill should be served 
in the supplemental suit on a solicitor who had acred as agent and receive! 
srvice. Seott y. Wheeler, 13 of the rents for the mortgagees. Bmhter v. 

Ch. 331. /Wr.3 \) t t\, & Siu. 375 : 13 .Jur. 

ant was permniu ntly resident Where an apf beat ion was made for service on 
t.ion, the courr- ordered substi- a defendant abroad, and the case was not within, 
subpoena to pay costs on bis the 2 Will. 4, e. 33, or 4 Will. 4. e. 82, the court 
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refused to order service, but under the special 
circumstances of the case permitted substituted 
service upon an attorney who acted for the 
defendant in an action which he had instituted 
against the plaintiff in a suit. Baillie v. Blan- 
ch et, 4 N. K. 48 ; 10 L. T. 365. 

A bill was filed to enforce a lien upon estates 
in respect of unpaid purchase-money by means 
of a sale of those estates, and certain judgment 
creditors of the insolvent purchasers were, as 
such creditors, made parties in respect of their 
interests in the estates. Two of such judgment 
creditors were out of the jurisdiction, and it was 
asked that substituted service of a printed copy 
of the bill upon their respective attorneys in 
the actions in which the judgment had "been 
recovered should be taken to be good service on 
them respectively, as such attorneys were still 
the attorneys named on the records of the judg- 
ments, and although they declined, for want of 
instructions, to accept service of the bill for their 
respective clients. The court made the order 
asked. Gray- Coat Hospital v. Westminster 
'''Improvement Commissioners , 27 L. J., Ch. 250 ; 
4 Jur. (N.S.) 449. 

On Servants or Relatives.] — If a process-server 
is refused admittance at the gate of the avenue 
leading to the defendant’s house, service on the 
gate-keeper will be substituted for service on the 
defendant. Fry v. Oroshie , 1 Hog. 289. 

A defendant being abroad to avoid process, the 
court ordered substituted service upon a person 
through whom his relatives held communication 
with him. Duller v. Clarke, 9 Jur. (N.S.) 636 ; 
8 L. T. 379 ; 11 W. E. 635. 

Semble, that service of a copy of a bill, at the 
defendant’s house, upon a member of his family, 
is not sufficient, unless the member of the family 
is an inmate of the house. Edgson v. Edgson , 3 
De G . & 8m. 629. 


service ot a bill, which related to a cargo on 
board a ship in this country, was made on certain 
merchants in the city, as agents of the defen- 
dant. It appeared that a correspondence relating- 
to the suit had been had, and that a letter from 
the defendant, who was abroad, had been 
written, requesting “ that steps might be taken 
by the agents to defend for him any suit which, 
might be instituted with reference to the cargo in 
question.” Gauter v. Memertshaagen, 14 L. IV 
56. 

Where a defendant to a suit out of the juris- 
diction is a party, having a direct interest in the- 
subject-matter, although he has not been heard 
of for eight years, when he gave a special power 
of attorney in relation to the matters in question, 
the court will order substituted service upon his 
attorney, allowing time according to the distance- 
of his last known place of address. Barker v* 
Plele, 13 W. R. 658. 

An affidavit by a clerk of the plaintiff’s soli- 
citor, stating that one of the defendants had told 
him that he held a power of attorney from two* 
other defendants, who were out of the jurisdic- 
tion, to enable him to sell the property, the 
subject of the suit Held, not sufficient for the- 
purpose of obtaining an order for substituted 
service on such defendant. Breaker v. Smith , 
30 L. J., Ch. 670 ; 4 L. T. 545. 

Where defendants were resident out of the 
jurisdiction, substituted service of the copy of 
the bill was allowed to be made on their solicitor,, 
who was employed by them in a suit that was- 
pending relative to the same subject-matter. 
Bees v. Bvaidley, 22 L. T. 470. 

Effect of— Equivalent to Personal Service.]— 

The plaintiff, being unable to serve one of the 
defendants with the writ, obtained an order for- 
substituted service against him under Ord. IX* 
r. 2, and the action proceeded to judgment 
against all the defendants. The defendant 
against whom the order for substituted service 
had been made applied to be let in to defend/ 
on the ground that he had a defence on the 
merits,, and that he had never had any notice 
of the action , while pending : — Held, that as an 
order for substituted service had been properly 
made and service effected under it, the judgment 
was regular, and that the defendant could not, 
ex debito justitim, claim to be let in to defend 
the action ; but that the court, in the exercise of, 
its discretion, could allow him to do so if shewn 
that he had no knowledge of the proceedings 
and had a defence on the merits | and that, as the 
giving leave was discretionary, the court could 
impose terms. Wait v. Barnett . 3 Q. B. Id. 363; 
38 L. T. 903 ; 26 W. R, 745— C. A. Affirming 
47 L. J., Q, E. 329. 

Substituted service, duly effected according to 
the order of the court, is equivalent for" all 
purposes to personal service. Ib. 

Oases under Common Law Procedure Act] — 
An order under s. 17 of 15 & 16 Viet c. 76, will 


On Agents or Attorneys.] — If the court can be 
satisfied that a defendant, who is out of the 
jurisdiction, has given a special authority to a 
person within the jurisdiction to act for him in 
the matter to which the suit relates, it will order 
that service of the subpoena to appear and 
answer on that person shall be good service on 
the defendant, but the evidence of agency will 
be closely scrutinised. Mar ray v. Vibart , 1 Ph. 
521 ; 14 L. J., Ch. 217 ; 9 Jur. 173. 

Substituted service refused in a case where it 
was not shewn that the party on whom such 
substituted service was proposed to be made, had 
any authority to act as the agent of the defen- 
dant, who was out of the jurisdiction. Cope v. 
Bussell , 16 L. J., Ch. 369 ; 1! Jur. 463. 

Where a defendant has been out of the juris- 
diction of the court for some years before bill 
filed, but has a receiver, agent, 'or other person 
within the jurisdiction, upon whom substituted 
service can be made, an order can be obtained 
under the 4 & 5 Will. 4, c. 82, s. 1, to substitute 
such person for the defendant pro tanto, and 
serve the bill upon him. Cox v. Bannister, 8 
'W, R. 206. 

A principal defendant resided in Scotland, but 
the whole of the transactions, which related to 
a contract for the sale and purchase of a chattel, 
took place in England. The bill was filed to set 
aside this contract, and restrain the negotiation 
of a bill of exchange given us the purchase- 
money. The principal defendant had a general 
agent in London, with whom the contract had 
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e . Service out of Jurisdiction. 


1. Since the Judicature Acts. 

a. Practice thereon. 

Discretion — Evidence as to Merits.] — The 

court will exercise discretion, in allowing or dis- 
allowing service out of the jurisdiction, and in 
so doing will consider evidence as to the merits. 
Societe Generate de Paris v. Dreyfus, 51- L. J,, 
Oh. 893 ; 29. Ch. D. 239 ; 53 L. T. 463 ; 33 W. It. 
823. Reversed on the facts, see ne.H case. 

On an application for leave to serve a writ out 
of the jurisdiction it is not sufficient that the 
form of the action and the nature of the relief 
sought bring the case within Ord. XI. The 
plaintiff must shew to the satisfaction of the 
court that he has a probable cause of action; 
and the court in exercising its discretion, will 
consider the facts of the case appearing on the 
affidavits, so far as may be necessary for that 
purpose. Societe Generate de Paris v. Dreyfus, 
57 L. J., Ch. 276 ; 37 Ch. D. 215 ; 58 L. T. 573 ; 
36 W. B, 609— C. A. 

A sum of money was paid into court in an 
action in this country in which II. was the 
plaintiff. D. was resident in France. This 
fund was the subject of litigation between I). 
and the present plaintiffs in France, and judg- 
ment was given in the French courts that I A 
was entitled to the control of the fund in court 
subject to the liability to account to the plain- 
tiffs. The plaintiffs brought an action in this 
country asking for an injunction to restrain IX 
from receiving or dealing with the fund hi 
court, and applied for leave to serve the writ on 
D. in France : — Held, that the French court 
having decided that I). was entitled to the control 
of the fund, leave to serve the writ ought not to 
be given. IK 

Application for Leave to Issue, and for Leave 
to Serve,] — -Applications for leave to issue a writ 
for servile out of the jurisdiction, and for leave 
to serve out of the iu dh i a copy of tin 
writ when issued, should he made in chambers; 
mid such applications may be made either 
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in general be granted ex parte, and does not 
require to be served. Barringer v. Handley , 
12 G. B. 682 ; 22 L. J., 0. P. 6 ; 16 Jur. 1023. . ■ 5 

The court will not interfere with the discretion 
of a judge in refusing to make an order to 
proceed as if personal service had been effected, 
because he was not satisfied that there had been 
sufficient reasonable efforts to effect service. 
Tomlinson v. Goatley , 35 L. J., 0. P. 183 ; L. E. 1 
€. P.230; 12 Jur. (N.S.) 431. 

The court will not grant an order to substitute 
service of a writ where it is not shewn that the 
defendant wilfully evades such service, although 
it may be practically impossible to serve him. 
Mtchen v. Wilson, 4 0. B. (ft. s.) 483 ; 27 L. J., 
€. P. 253 ; 4 Jur. (N.s.) 539. 

To entitle a plaintiff to an order to dispense 
with personal service of a writ upon one of two 
defendants, members of a firm sued as acceptors 
■of a bill of exchange, is not enough to shew 
that he has gone abroad, and has no private 
residence here ; the affidavit, must shew upon 
the face of it reasonable grounds for inducing 
the court to conclude that he is evading service 
of the writ. Ih. 

To entitle a plaintiff to an order for leave to 
proceed, as if personal service had been effected, 
where the writ has been served by leaving a copy 
for him at a club-house of which the defendant 
is a member, it is not enough to shew that 
the copy has come to his hands. Davies v. 
Westmaeott, 7 C. B. (N.s.) 829 ; 29 L. J., C. P. 150 ; 
*6 Jur. (N.S.) 636 ; 1 L. T. 297.' 

An affidavit should distinctly state that efforts, 
had been made to discover the defendant’s place 
■of abode, and that the person seeking to serve 
the writ had been unable to discover it. II. 

A defendant living abroad, who had been 
personally served with a writ, having been shewn 
to be making away with his property, the court 
made an order .for the plaintiff to be at liberty to 
proceed without giving notice of declaration, 
-other than by sticking notice up in the master’s 
office requiring the defendant to plead in eight 
days. Bates v. Bates, 9 C. B. (N.s.) 561 ; 30 
L. J., C. P. 191 ; 7 Jur. (N.S.) 728 ; 3 L. T. 670 ; 
2 W. R. 255. ‘ ‘ A 

A shipowner of Hamburg made at Hamburg 
an agreement with a domiciled Englishman for 
the sale to him of a Hamburg ship whenever she 
returned from the voyage on which she was then. 
The ship returned, and was ordered by the owner 
to Sunderland. The master of the ship, who was 
authorised by the shipowner to act as his agent 
in the sale, refused to deliver the ship except on 
certain terms. The purchaser filed a bill against 
the owner and master for specific performance. 
He obtained leave to substitute service on the 
master for the owner, and moved for an injunc- 
tion:— Held, that substituted service on the 
master was effectual and proper. Hart v. Her 
'wig, 42 L. J., Ch.. 457 ; L. It. 8 Ch. 860 ; 29 
h. T. 47 ; 21 W. It. 663. • 

When a British subject, having a warehouse in 
London, resides out- of the jurisdiction of the 
superior courts, efforts to serve him with a writ 
at his warehouse, when lie is in fact abroad, are 
no! such reasonable efforts to effect personal 
service as to justify an order that the plaintiff 
be at iibei y to proceed as if personal service had 
been effect f l \ c v 6 Ian , 2 H. A 0. 688 : 
31 L. J„ Ex. 83 ; 9 Jur. (N.S.) 1250 : 9 L. T. 515 ; 
12 W. R. 160. ' ... . 

The exception of Scotland and Ireland in the 
1 c>1 ' action does not. by implication, authorise 


proceedings against a person resident in those 
countries under the 2nd and 17th sections. Ih. 

A plaintiff, having endeavoured for .two years 
to serve a defendant personally with a writ, at 
length succeeded in doing so in the streets of 
Paris. On an application to be allowed to pro- 
ceed without service of the declaration : — Held, 
that the plaintiff must make reasonable efforts to 
serve the declaration.---- - ' Tfielwallv. Yelrerton. 16 
C. B. (n.s.) 813 ; 10 Jur. (N.s.) 295, 

A judge’s order that “ three days after the 
service of this order at the defendant’s residence, 
the plaintiff be at liberty to proceed as if personal 
service of the writ of summons had been effected 
on the defendant,” was served at his residence on 
the 20th of December, and no appearance having 
been entered by the defendant, the plaintiff 
signed judgment on the morning of the 23rd of 
December : — Held, that, under the order, the 
defendant had to the end of the 23rd to enter an 
appearance, and that the judgment ought not 
to have been signed till the 24th of December. 
Weehs v. Wray, 9 B. & S. 62 ; 37 L. J., Q. B. 84 : 
L. B. 3 Q. B. 212 ; 17 L. T. 498: 16 W. B. 
399. 
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simultaneously or separately. Stigand v, Sti- 
gand , 51 L. J., Ch. 446; 19 Ch. D. 460; 30 j 
ML R. 312. 

Leave to issue a writ of summons for service 
out of the jurisdiction, and leave to serve it out 
of the jurisdiction, will he given by one order. 
Traill v. Porter , 1 L. B. Ir. 60. 

Affidavit, how Intituled.] — An affidavit to 
ground a motion for liberty to issue a writ for 
service out of the jurisdiction should, under 
Ord. I. r. 4, be intituled “ In the matter of a 
proposed ” plaintiff and defendant. Blake v. 
Lever, 6 L. K. Ir. 476. 

Evidence is only requisite upon the applica- 
tion for leave to serve. If* the applications are 
simultaneous, the affidavit in support of the 
application for leave to serve should be intituled 
in the matter of the intended action ; if separate, 
in the action. Statement of the practice. Young 
v. Brasse y (1 Ch. I). 277) not followed. Stigand 
v. Stigand , 51 L. J., Ch. 446; 19 Ch. I). 460 ; 
30 ML B. 312. 

The affidavit should be intituled in the con- 
templated action, and also in the Judicature 
Act. Young v. Brassey , 45 L. J., Ch. 142 ; 
1 Ch. I). 277 ; 24 IV. 11. 110. 

Affidavit in Support — Sufficiency.] —Where an 

ex parte application is made to the court, the 
person making it must observe uberrima fides ; 
otherwise he is liable to have the order discharged 
at the instance of the person against whom it 
has been obtained. Where an ex parte order had , 
been made, under r. 4 of Ord. XL, for service of 
the' writ of summons in an action upon the 
defendants, who were resident out of the juris- 
diction, but the affidavit upon which the order 
was obtained contained misstatements of fact, 
which had the effect of shewing that the plaintiffs 
had prima facie an overwhelmingly good cause 
of action, the court held that r, 4 of Ord. XI. 
must be strictly enforced, and that therefore the 
order for service out of the jurisdiction must be 
discharged. Peru Republic v. Dreyfus, 5 5 L. T. 
802. 

An application under Ord. XI. r. 4, for leave 
to serve a writ out of the jurisdiction, cannot be 
supported by an affidavit in which the deponent 
does not state that in his belief there is a good 
cause of action, nor shew the grounds upon 
which the application is made. Collins v. NoBh 
British and Mercantile Insurance Co., 63 L. J., i 
Ch. 709 ; [1894] 3 Ch. 228 ; 8 B. 470 ; 71 L. T. 
58 ; 43 W. E. 106. 

Ord. XX. r. 4, provides that an application for 
an order to serve a writ on a defendant out of 
the jurisdiction shall, be supported by an affidavit 
shewing “ in what place or country such defen- 
dant is or probably may be found.” Evidence 
that a defendant is on board one of H.M. ships 
in the Mediterranean is insufficient to support an 
application for such an order, because it fails to 
shew within sufficient limits the place or country 
in which the defendant is or probably may be 
found. Sea grove v. Parks, 60 L. J., Q. B. 355 ; 
[1891] 1 Q/B. 551. 

The sufficiency of the plaintiffs affidavit under 
Ord. XL r. 3, considered. 1 order v. Barstow, 
51 L. J., Ch. 103 : 20 Ch. O. 240 ; 45 L. I. 603 ; 
30 ML E. 113 — C. A. 

In cases where the defendant is resident in 
Scotland or Ireland, the omission of the statement 
tl at lie is a British'subj :ct s not material, lb. 

The o i ten se equired b * h i. XI. r. 3, of the 


grounds on which an application for service 
of a writ of summons out. of the jurisdiction is 
applied for must be evidence to prove that there 
is a cause of action, and that such cause of action 
arose within the jurisdiction. Great Australian 
Gold Mining Co. v. Martin, 46 L. J., Ch. 289 ; 
5 Ch. D. 1 ; '35 L. T. 874 ; 25 W. R. 246— C. A. 

A company registered in England for working 
a mine in Australia brought an action against 
persons connected with the formation of the 
company, making a prima facie case for relief in 
respect of acts within the jurisdiction. The 
court refused to make an order under Ord. XI. 
r. 1, for service of the writ in Australia upon one 
of the defendants, who was a British subject, 
until the plaintiffs produced an affidavit by their 
secretary that he was informed and believed 
that there was a good cause of action within the 
jurisdiction. Ib. 

An affidavit in support of an application to 
serve a writ of summons on a defendant residing 
in Scotland is insufficient if it omits to state 
whether there exists in Scotland a local court- 
having jurisdiction in the matter in question, 
in accordance with Ord. XI. r. la. Woods v. 
M Lines, 4 C. P. D. 67 ; 27 ML R. 49. 

When it is necessary to serve a writ of sum- 
mons on a defendant out of the jurisdiction there 
must be an affidavit in support of the applica- 
tion, and the order made under Ord. II. r. 4, 
will provide, if necessary, for service of interro- 
gatories, and also for the issuing of an injunction, 
if it should be applied for ex parte. Young v. 
Brassey, 45 L. J., Ch. 142 ; 1 Ch. D. 277 ; 24 
ML R. ilO. 

Objection to Contents of Affidavit.] — After 
the lapse of a year the defendant is too late to 
raise any objection to the order on the ground 
that the affidavit on which it was obtained did 
not fairly state the facts. Reynolds v. Coleman , 
56 L. J., Ch. 903 ; 36 Ch. D. 453 ; 57 L. T. 588 ; 
35 ML R. 813— C. A. See also Peru Republic v. 
Dreyfus, ante, col. 169. 

Concurrent Writ against one of several Defen- 
dants.]- — When one of the defendants in a pro- 
bate action was a foreign subject residing out of 
the jurisdiction, the court ordered that he should 
receive notice in lieu of service of a writ of sum- 
mons marked as a concurrent writ under Ord. VI. 
r. 2. Beddinqton v. Beddmgtun, 45 L. J., P. 44.;. 
1 P. D. 426 ; 34 L. T. 366 ; 24 ML B. 348. 

Defendant not a British Subject.]- — The court 
has jurisdiction to order the service of a writ of 
summons, or of a notice in lieu of a writ of sum- 
mons, on a defendant resident out of the juris- 
diction, who is not a British subject. James v. 
Despott, 14 L. E. Ir. 71. 

Foreigner bringing Action here.]— Semble, 
that where a person resident out of the jurisdic- 
tion has brought an action in this country, he 
has made himself amenable to the jurisdiction 
with respect to matters connected with his 
action. Yorkshire Tannery v. BgVmgton Chemi- 
cal Co., 54 L. J., Oh. 81 ; 33 W. E. 162. 

Form of Writ and Hotice.] — The absence of 
the notice required by the prescribed form to 
appear on a writ for service out of the jurisdic- 
tion, is a mere irregularity, which may be cured 
by virtue of E. 8. C. 3 883, Ord. LXX. r. 1. 
Dickson v. Law, 64 L. J., Oh, 490 ; [1895] % 
no M t? jm * 79 TXT 680 - 43 W. TL 596.. 
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PRACTICE- 


Writ of Summons. 

ler where it appears that by the foreign law the 
of process-server cannot make an affidavit as pre- 
2 r- scribed by r. 2. Ford v. Miemlte , 55 L. J., Q. B. 
79 ; 16 Q. B. IX 57 : 53 L. T. 535 ; 34. W. R. 74. 

•Registered Letter.] — 

'1 means to 
out of the 


oat of the jurisdiction, the words “by leave of 
the court or a judge” which occur in Borins 2 
and 3, given in the Rules of Court, 1875, Appen- 
dix A, Bart 1, may be omitted from the writ and 
notice, so as to enable the plaintiff to proceed, in 
default of appearance, without obtaining further 
leave of the court or a judge before so doing. 
Bacon v. Turner , 3 Ch. I). 275; 34 L. T. 647 ; 
24 W. R. 637. 

Foreigner must he served with Notice, and 
mot Writ itself.]— Under the Judicature Act, 
Ord. XL r. 1, as under the Common Law Proce- 
dure Act, 1852, s. 19, where the defendant is a 
foreigner out of the jurisdiction, notice of the 
writ must be served, and not the writ itself. 
West man v. Aktieholapet Snioka ref a hrik, 45 L, J., 
Ex.. 327 ; 1 Ex. IX 237 ; 24 W. R. 405. 

Whether a foreign non-resident corporation 
can or cannot be served with process, there is 
nothing to prevent the issue of a writ against it. 
lb. 

In an action commenced in the chancery divi- 
sion the same rule applies as in the other divisions, 
that where a defendant is a foreigner out of the 
jurisdiction he must be served with notice of the 
writ, and not with the writ itself. Howard , In 
re , Padley v. Camp hausen, 48 L. J.. Ch. 364 ; 10 
Oh. IX 550 ; 27 W. R. 217— C. A. 

The plaintiffs sued the defendant, who was a 
foreigner residing in France, for goods sold and 
delivered to him in England, and obtained a 
judge’s order for the service upon him of the writ 
out of the jurisdiction, the order being obtained 
upon an affidavit which stated erroneously that 
the defendant was a British subject. The writ 
was served upon the defendant in France, and 
judgment signed against him in default of 
appearance : — Held, that the service of the writ 
instead of a notice was a nullity, and not a mere 
irregularity, and that the order for service of the 
writ and all subsequent proceedings must be set 
aside. Hewitmi v. Fahre, 57 L. J., Q. B. 449 ; 
21 Q. B. IX 6 ; 58 L. T. 856 ; 36 W. R. 717. 

Foreign Subject — Notice of Motion — Service 
■with Notice of Writ.] — Leave to serve notice 
■of motion for an interlocutory injunction, with 
notice of the writ in an action, out of the juris- 
diction, upon some of the defendants who are 
foreign subjects, will be given, without prejudice 
to any question which may arise on the order. 
Overton v. Burn, 74 L. T. 776 — C. A. 

Affidavit of Service of Notice.] — Where leave 
had been obtained to serve notice of the writ in 
lien of service out of the jurisdiction, upon a 
defendant who was a Syrian resident at Beyrout : 
— Held, that an affidavit of service in the form 
adopted hi the con mon law divisions was suffi- 
cient. Bustros v, Bustros. 49 L. J,, Ch. 396 : 
14 Ch. IX 849 ; 28 W. R. 595. 

Under Ord. XII L r. 2— which requires that 
efoi taking } k. lgs upon default of ap- 
pearance to a writ of summons, the plaintiff 
shall file an affidavit of service or of notice in 
dec of service, as the case may he— the court, 
where notice of a writ is served” out of the juris- 
diction, has no power to allow a certificate of 
service to be filed in hen of an affidavit, even 


Substituted Service 

Where the plaintiff has exhausted all 
personally serve a writ of summons c 
jurisdiction (leave having been given to do so) 
the court will allow substituted service by regis- 
tered letter. Seaton v. Clarke, 26 L. R., Ir. 
297. 

No Affidavit of Indorsement of Service— Filing 
Statement of Claim.] — The defendant being out 
of the jurisdiction, an order had been obtained 
to serve notice in lieu of writ, and personal ser- 
vice had been effected. An affidavit had been 
made proving the fact of such service, but it did 
not mention the indorsement as required by 
Ord. .IX. r. 13, of the Rules of Court, 1875 Held, 
that the statement of claim might nevertheless 
be filed under Ord. XIX. r. 6, the court being of 
opinion that the provisions of Orel. IX. r. 13, did 
not apply to notice in lieu of writ under Ord. XI. 
Dymond v. Croft (34 L. T. 786) considered. 
It rese t/, In re, Msh v. ChatteHm, 47 L. T. 328 ; 
31 W. R. 87. 

Amendment of Indorsement.] — The court or a 
judge may allow an amendment under Ord. 
XXVIII. of the indorsement on a writ of sum- 
mons, although the writ is for service out of the 
jurisdiction, and has been so served, if the action 
will still be one in which leave to serve the writ 
out of the jurisdiction might be given. Holland 
v. Leslie , (58 L. J., Q. B. 679 ; [1894] 2 Q.B.450 ; 
9 R. 743 ; 71 L. T. 33 ; 42 W. R. 577— C. A. 

Order limiting Plaintiff’s Right to Recover.] 

— An order having been obtained under Ord. XL 
r. 1 (e), for service of notice of a writ out of the 
jurisdiction in an action for the price of goods 
supplied, and service having been effected 
accordingly, the defendant applied to a judge 
at chambers to rescind the order and to set aside 
the subsequent proceedings under it. The judge, 
being doubtful on the affidavits used whether 
there had been any breach of the contract with- 
in the jurisdiction, refused the application, but 
ordered that the plaintiff’s claim should be 
limited to the recovery of the price of goods in 
respect of which it might appear at the trial 
that the writ could have been properly served 
out of the jurisdiction : — Held, that the order of 
the judge at chambers was rightly made. Thomas 
v. Hamilton (Duchess Dowuqcr ), 55 L. J., Q. B. 
555 : 17 Q. B. D. 592 ; 55 L. T. 385 ; 35 W. R. 
22— C. A. 

Where part of a contract only is to be per- 
formed within the jurisdiction, and a foreign 
defendant is sued for breach of the contract, the 
order giving leave for service out of the jurisdic- 
tion should expressly limit the relief to be given 
against such defendant at the hearing to relief in 
respect of the breach within the jurisdiciion. 
dMantfahn and lorfh-V, Fern Laud ib /tor Con 
v. Allan, 63 L. J., Oh. 15(5 ; [1893] 8 Oh. 432 ; 
69 L, T. 558. 

An order giving leave to serve notice upon a 
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9 11. 51 ; 69 L. T, 666 ; 42 W. B. 100- 


tlie ex parte application of the plaintiffs, for 
service of the writ and notice of motion on the 
solicitors and at the place of business in Eng- 


Defendant moving to Discharge Order-Pro- land of a foreigner reading out of the jurisdic- 
ceedings on.] -W here, upon an ex parte applica- tion. Without formally entering an appearance 
tiori made to a judge m chambers, leave is given the defendant tiled affidavits in opposition to 
to serve a writ out or the jurisdiction, the proper ^he motion, and instructed counsel, who opposed 
course for a party objecting to the order is to the motion 'on the merits : — Held, that thedefen- 
applv to the judge to set it aside. 1 his is a dant had thereby waived the right to raise any 


matter of procedure under the Supreme Court of 


dant had thereby waived the right to raise any 
objection as to the irregularity of the order, and 


J udicature Act, 1 8 J4, and it the judge refuses to mus t be treated as if he had been properly served 
set the order aside, or refuses the order m the first- aiu l had formally appeared ; that the fact that 
instance, appeal must be to the court of appear the ex parte order had been passed and entered 
with the leave ot the judge or of the court of c p d not- prevent the right of the defendant to 
appeal. No motion to set aside the order can ni ove to discharge it; but that r. 12 of Ord. 


be made to the divisional court. Black v. 


| LX1II. did not apply to such a case, and that 


Dutmon, 6-4 L. J., Q. B. 464q [ 3 89o] 1 .Q. B. 848 ; the proper mode of proceeding (if there had 
14 K. 650 ; 72 L. 1* J>Ln : 48 \Y . Li. 43 o C. A. j been no such order as aforesaid) would have 
Where a plaintiff, has obtained leave under ; been to apply, not to the Court of Appeal or the 
Ord. XI. to serve a writ out of the jurisdiction, s vacation judge, but to the judge to whose court 
and the defendant moves to discharge the order, 1 • ' " - .. .... 


the action was assigned, to discharge the order of 


affidavits are admissible to contest the question ; the vacation •judge.- Boyle A. IStieliAr? 58' : L. J., 
whether the cause of action arose within the j Ch. 141 ; 39 Ch. D. 24-9 ; 58 L. T. 822 ; 37 W. E. 
jurisdiction. Great Australian Gold Minim} Co. j @3 q. A, 


v. Martin (5 Ch. I). 1) overruled on this point. | 
Bolder v. Barstow , 51 L. J., Ch. 108 ; 20 Ch. D. 
240 ; 45 L. T. 603 : 30 W. E. 118— C. A. 


Mode of raising Objection to Order,] — The 

question of the service of a wait out of the juris- 


When the plaintiff proves that there is a cause | diction is finally determined when leave to serve 
-of action, and that such cause arose within the j it is given under Ord. XI., subject to any appli- 
jurisdictioii, the court will not allow such evi- 1 cation by the defendant to rescind the leave and 
ilence to be controverted, or go into the merits I to the right of appeal, and cannot be raised in 
■of the case. Great A ustralian Gold Mining Co. | the defence. Preston v. Lament, 45 L. J., Ex. 797; 
v. Martin* 46 L. J., Ch. 289 ; 5 Ch. I). 1; 85 j 1 Ex. D. 361 ; 35 L. T. 341 ; 24 W. II. 928. 

L. T. 874 ; 25 W. E. 246— C. A. 

Appearance no Waiver.]— W., a London | b. Leave, when granted. 

fruiterer, issued a writ of summons, and served j General Eule.] — No leave to serve a defendant 
it personally on M. in Scotland, to recover a debt with a writ out of the jurisdiction can now be 
-of 47 1. money due. W. made an affidavit that given except in the cases specified in Ord. XI. 
there was no local court having jurisdiction in r. 1. Eager, In re, Eager v. Johnstone, ?* 2 L. J., 

Scotland, whereon the judge gave leave to Ch. 56 ; 22 Ch. D. 86 ; 47. L. T. 685 ; 31 W. B. 

.serve M. in Scotland. M. entered an appearance 83 — C. A. 

in the high court, and applied to set aside the Before leave for service of a writ out of the 
writ and service on the ground that there was a j jurisdiction is granted, the plaintiff must prove 
: local court having jurisdiction Held, that the j that the cause of action arose within, the juris- 
writ and service must be set aside as contrary to diction. Ord. X.I. must be held to imply that 
Ord. XT., and the entering of an appearance did the fact of mere damages being incurred within 
not estop M. from so applying. White v. Mac - the jurisdiction is not sufficient to enable the 

gregar, 46 4. P. 775. * “ court or judge to give leave for service of the 

A foreigner resident out of the jurisdiction writ out of the jurisdiction. Shearman v. Bhid- 
who is served with notice of a writ of summons lay , 32 W. E. 122. 
and appeals under protest, does not thereby lose m .. _ „„ 

his right to object to the jurisdiction. Birth v. . Territorial Jurisdiction.]— -i he phra.se, *with- 
Palmer ami lie Lae 02 L. J.. Q. 15. 403 : “ juimliotion, used m Ord. XI. r. 1, means 

ri8!)3] 1 Q. B. 708 ; 5 It. 378 ; til) h. T. 383 : 41 territorial jurisdiction Smth, In re Ota/ of 
W Mecca, In re. 4o L. J., P. 92 : 1 D. 300 ; 35 

‘ L. T. 38 ; 24 W. E. 903. 

Waiver of Objection.]— The defendant, The jurisdiction of the queen does not extend 

after having given notice to the plaintiff s soliei- from the coast beyond low-water mark unless it 
tor that the objection to service out of the juris- has been so extended , by an act of parliament, 
diction would be raised when the case came on and therefore Ord. XI. r. 1, which provides for 
for trial in the county court, had answered the service of a writ of summons out of the 
Interrogatories Held, that, there had been no ! jurisdiction where the act for which damages 
waiver "of the right to raise the objection in the j are sought to be recovered was done within the 
High Court. Wood v. Middle ton, 66 L. J., Ch. 149; jurisdiction, does not authorise such service 
[1897] 1 Ch. 151 ; 75 E. T. 480 ; 45 WEB. 184. where the action was for the death of a person 
“ m ^ through the negligent management of defen- 

Application to Discharge — Time for.] — Where dants 5 vessel at sea, though within three miles of 
a defendant who had been served out of the the coast of England, Harris v. The Branemiia 
jurisdiction with a writ appeared arid objected ,.p; l. o. F. 363; 2 C. F. I). 173. 
to the power of the court: to issue it under the ! 

-circumstances ; — Held, that the application was Third Party Notice.] — Ord. XX rr. 2, 4, as to 
too late under Ord, LXX. r. 2. foxier x. Haw- service of wilts, 

him, 15 Q. Bv D. 850. Bee X Cl in C. A,, infra, applies to the service of notices on third persons, 
col. 183. under Ord. XVI. rr. 17,18; and service of a 
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Person domiciled within the Jurisdiction- — 
Abandonment of original Domicil — Permanency 
of Residence,] — S. was bom in Ireland in 1808,. 
where his father was temporarily located. In 
1873 he returned with his father to England, 
and in 1883 he went to Cannes, where he resided 
for several years. In 1887 he went to England 
for the purposes of study, and in the same year 
his father acquired an Irish domicil, where he 
resided till the beginning of 1893, when he sold 
his property there. S. paid occasional visits to- 
his father’s house in Ireland. In 1890 he 
returned to Cannes. On March 25, 1892, he- 
married the plaintiff, the widow of a French 
gentleman, at the British consulate at Nice. At 
the date of the marriage the plaintiff was entitled 
to considerable personal -property and some real 
estate in Jersey. Shortly after the marriage the 
plaintiff left S., and threatened legal proceedings, 
against him and his uncle, alleging that they 
(in breach of an antenuptial agreement) had 
obtained by fraud and violence some of her 
property and by similar means had induced her 
to sign a bill of exchange for a large amount. 
Subsequently, by deed, S. and his made entered 
into partnership with H., to' carry on business at 
Cannes. Shortly afterwards S. "registered him- 
self with the mayor of Cannes as having declared 
his wish etablir (ou) avoir ctabii sa residence a 
Cannes” -—field, tha S. w s not * domiciled” 
within the jurisdiction, and that no writ could 
be served on him on l of rhe j whd cm ion ^pur- 
wti'lj v. Spunuay [1894] I b\ K. 385— ( .A. 


Action for Bent of Land in England.] — -Ord. 
XI., r. 1, does not enable the court or a judge to 
allow service out of the jurisdiction of a writ in 
an action for nonpayment of rent due under 
a lease of land in England against defendants 
who are domiciled or ordinarily resident in Scot- 
land. Agnew v. Usher, 54 L. J., Q. B. 371 ; 14 
Q. B. I). 78: 51 L. T. 576. 

On appeal, the court held that the plaintiffs, 
having failed to shew that the defendants were 
assignees of the lease, bad not shewn reason for 
the leave to be granted. Agnew v. Usher, 51 
; L. T. 575 ; 33 W.’R. 126 — C. A. ' , 

Contract, Obligation or Liability affecting 
Land.]— In an action by t lie outgoing tenant of 
*farn h Vorkshire to recover fron his landlord, 
who wa- ordinarily readmit in heorland. com- 
pensation for tenant-right according to the 
• custom of the country: — Held, that a “contract, 
obligation, or Iiabiliiv affecting land ” was si mg lu 
to be enfo eed in the action : nd. tiiorch re that 
tha* court had power, under Ord. Ah r, 1 (b). to 
AJow service of the writ of summons out of the 


jurisdiction. Agnew v. Usher (14 Q. B. Ik 78) ! 
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good. Swansea Shipping Co. v. Duncan, 45 L. J. 
Q. B. 638 ; 1 Q. B. D.‘ 644 ; 35 L. T. 879 ; 25 
W. ft. 233— C. A. 


Service of Counter-claim on Third Party. ]- 

defendant may not serve a third party out of 
the jurisdiction with a counter-claim, although 
he may, if necessary, commence a fresh action 
against him. Potters v. Miller , 31 W. E. 858. 


On Foreign Corporations.] — Ord. XI. r, 1, of 

the Buies of Court, 1875, which provides for 
service of a writ of summons out of the juris- 
diction, applies to actions against a foreign 
corporation resident out of the jurisdiction. 
Scott v. Royal Wax Candle Co., 45 L. J.. Q. B. 
586; I Q. B. I). 404; 34 L. T. 683 ; '24 W. B. 
668 . 

When, in such an action, the plaintiff has 
issued t-he writ and served notice thereof by 
leave of the court or a judge, he need not obtain 
any further leave to proceed and sign judgment 
for default of appearance under Ord. XIII. Ib. 

The Supreme Court Procedure Law, 1872 
(Jamaica), by s. 19 provides, “that in any action 
against a person residing out of Jamaica, it shall 
be lawful for the court or a judge, upon being 
satisfied by affidavit that there is a cause of 
action which arose within the jurisdiction or in 
respect of a breach of contract made within the 
jurisdiction, and that such person carries on in 
Jamaica any trade or business, and that he has 
no known agent in Jamaica authorised to bring 
actions ... to order that the service of the 
writ and all subsequent proceedings may be 
made on any servant or agent in Jamaica 
engaged in carrying on for such person such 
. . . trade or business.” A company con- 
veying mails and passengers to and from" Great 
Britain to the West Indies, was domiciled in 
London, but had a superintendent in Jamaica : — 
Held, that the company was a “person” within 
the meaning of the section, and that they 
carried on a business in Jamaica. Ilogal Mail 
Steam, Packet Co. v. Brakam, 46 L. J., P. C. 67 ; 
2 App. Gas. 381 ; 36 L. T. 220 ; 25 W. It. 651. 

Held, secondly; that an order directing service 
on their superintendent in Jamaica was correct. 
Ib. 


distinguished. Kaye v. Sutherland , 57 L. J., 
Q. B. 68 ; 20 Q. B. 1). 147 ; 58 L. T. 56 ; 36 
W. B. 508. 

The defendants had their offices in London, 
and the writ in the action claimed (i.) a declara- 
tion that the defendants were trustees of certain 
lands in Londonderry for the general objects of 
the plantation of Ulster, and that a scheme" 
should he settled for the application of the rents ; 
(ii.) a declaration that the defendants, in so far 
as they had sold portion of the estates conveyed 
to them by the Irish Society, had committed a, 
breach of trust by such sale ; and (iii.) an 
inquiry as to how the defendants had disposed 
of certain woods : — Held, that the case came 
within Ord. XI. r. 1, sub-s. (b), and that service 
of the writ oat of the jurisdiction should be 
allowed, and by Pi tz Gibbon, L.J., that the case 
also came within sub-s. (d). Att.-Gen. v. 
Drapers Co., [1894] 1 Ir. B. 185— C. A. 

Ord. XL r. 1 (b) empowers the court or a 
judge to order service of a writ upon a defen- 
dant- domiciled or ordinarily resident in Scotland 
in an action brought for breach of covenant to 
repair certain premises in England, such action 
being brought to enforce a contract affecting- 
hereditaments within the meaning of the a, hove 
sub-section. Kaye v. Sutherland (20 Q. B. 1). 147) 
approved. . Agnew v. Usher (14 Q. B. 1). 78) 
distinguished. Tassell v. Halim , 61 L. J., Q. B. 
159 ; [1892] 1 Q. P>. 321 ; 66 L. T. 196 ; 40- 
W. K. 221 ; 56 J. P. 520. 

A: statement in the nature of slander of title, 
made out of the jurisdiction concerning property 
within the jurisdiction, is not an act or thing 
affecting such property within Ord. XI. r. 1, and 
consequently service of the writ of summons in 
an action for such statement cannot, be allowed 
out of the jurisdiction. Casey v. A molt, 46 L. J.. 

C. P.3 ; 20. P. D. 24 ; 35 L. X. 424 ; 25 W. B. 
46. y. y yyArdK'-yyi 
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Admmistration of Trusts of Written Instru- was a breach within the jurisdiction of a con- 
meat— Ho Trust Property within the Jurisdic- tract which was required to be performed within 
tion.] — In order that .sendee of a writ of the jurisdiction within the meaning of the rule : — 
summons out of the jurisdiction may properly Held, by the court of appeal, that, looking only 
be allowed under Orel. XI. r. 1 (d) in an action at the terms of the contract and the Circum- 
“ for the execution (as to property situate within stances existing at the time, the inference was 
the jurisdiction) of the trusts of any written that the money was to be remitted to London, 
instrument of which the person to be served is and that the application fell within the rule' 
a trustee, which ought to be executed according Rein v. Stein, 61 L J., Q. B. ,401 : [1892] 1 Q. B. 
to the law of England,” the property subject to 753 ; 66 L. T. 469 — C. A. 

the trusts of the written instrument must be The plaintiff, owner of a vessel belonging to 
actually situate within the jurisdiction, and the port of Belfast, instructed N„ a Belfast 
must not be simply property which ought to be, insurance agent, to effect a policy of insurance 
or if the trusts were duly executed would be, so on the vessel ; the insurance agent through his 
situate, and the period to be regarded in refer- London agent, B., effected the policy in London 
ence to such property must be either when leave with the defendants, and the owner paid N. the 
to* effect service is asked, or possibly when service premium in Belfast, and there received the 
is effected, or possibly at the latest when an policy from him. The defendants alleged that 
application to set aside the service is made, they carried on business at Lloyd’s, in the city 
Winter v. W inter, 63 L. J., Ch. 165 ; [1894] 1 of London only ; that they neither accepted 
Oh. 421 ; <8 li. 614 ; 69 L. T. 759. risks, received premiums, paid losses, nor had 

Semble, if some property exists within the any agents out of London ; that the policy was 
jurisdiction when leave to serve out of the juris- underwritten at Lloyd’s in consequence of a 
diction is obtained, property subject to the same proposal made by B. at Lloyd’s; that the pre- 
trusts which subsequently comes within the mium was paid and the policy delivered by and 
jurisdiction may be dealt with in the course of to B. in London ; that they did not, nor did N. 
the same action. Ib. or any other person on their behalf, receive the 

premium or deliver the policy at Belfast : and 

Contract which, “ according to the terms that, in accordance with a well-known custom 
thereof,” ought to be performed within the of Lloyd’s, any money which might become due 
Jurisdiction.]— Service of a writ of summons under the policy was payable at Lloyd’s, and 
out of the jurisdiction under the Buies of the not elsewhere. The plaintiff alleged that he had 
Supreme Court, 1883, Ord. XL r. 1 (V), which no notice or knowledge of that custom before 
provides that such leave may be allowed where effecting the policy. The defendants refused to 
the action is founded on any breach or alleged pay the amount of the policy to the plaintiff : — 
breach of contract wherever made, “ which, Held, that the defendants were bound to pay 
according to the terms thereof, ought to be the amount (if any) due on the policy to the 
performed within the jurisdiction,” cannot be plaintiff in Belfast", that the non-payment con- 
allowed, unless the contract expressly or (having stituted a breach of their contract with the 
regard to the ordinary rules of construction) plaintiff within the jurisdiction, and that lie 
impliedly requires that performance shall be was entitled to an order for leave to serve a writ 
within the jurisdiction. Ball v. Antwerp, to recover the amount of the policy on the deferi- 
London. and Brazil Line, 60 L. J., Q. B. 270 ; dants out of the jurisdiction. Ward v. Harris, 
[1891] 1 Q. B. 303 ; 64 L. T. 276 ; 39 W. B. 84 ; 8 L. B. Ir. 365— C. A. 

7 Asp. M. C. 154 — C. A. A civil engineer residing at Newcastle, and 

having his cilice there, agreed with the defen- 

Place of Payment— Breach within the dants (one an Englishman and one a foreigner, 

Jurisdiction.] — By a charter party, under which who carried on business in partnership in Spain) 
a foreign company having no place of business in to prepare drawings for, and superintend the 
England chartered a vessel from English ship- construction of, certain docks in Spain ; he was 
owners to load a cargo in London to be carried to visit the works during construction once in 
to a foreign port, it was stipulated that all every three months, and was to be paid his 
lighterage should be at the charterers’ or con- travelling expenses, and also a commission of 
siguees* risk and expense, the charterers indemni- 51. per cent, on the total cost in certain instal- 
fying the owners from any and all lighterage at merits. No place for payment was specified in 
port of discharge. The charter party did. not the contract : — Held, in an action to recover the 
state where moneys payable under the contract balance due, that the defendants’ contract to pay 
of indemnity were to be paid : — Held, that the was a contract 1 which, according to the terms 
contract of indemnity was not, a contract which, thereof, ought to be performed within the juris- 
aecording to the terms thereof, ought to be per- diction ; and therefore a concurrent writ might 
formed within the jurisdiction, within Ord. XL be served on the foreign defendant out of the 
r. 1 (e). Ib, jurisdiction. Thompsons. Painter, 62L. 3., Q.B. 

The plaintiffs, a London firm, constituted the 502 ; [1893] 2 Q. B. 80 ; 4 K, 422 ; 69 L. T. 366 ; 
defendant, who resided in Hamburg, their agent 42 W. B. 22 — 0. A. 

to sell goods for them in Germany, by a letter In an application for service out of the juris- 
whichst ip elated ilmt cash should be paid against diction, it appeared that the action was brought 
bills of lading. The course of bus ■ ess unde i this by the plaintiffs, engine-makers in England, for 
contract was for the plaintiffs to serul the bills of the price of machinery erected by them in the 
lading by post, and for the defendant to remit Isle of Man for the defendants, a company 
the money to London. The plaintiffs applied carrying on business in the island. There was no 
under Ord* XL r. I. clause (c), for leave x.o issue a agreement as to the place of payment : — , Held, 
writ againsr rhe di ten lant for service abroad to that it must be taken to be part of the contract 
recover rhe balance iue t« them ututei this con- that the plaintiffs sho Id receive payment in 
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Ord. XI, r. I (c), and that service out of the 
jurisdiction might be allowed.' Robey v. Snaefdl 
Minim/ Co., 57 L, J., Q. B. 134 ; 20 Q. B. D. 152 ; 
m IV. K. 224. 

A contract between English coal exporters and 
Italian merchants provided for delivery of coals 
in Italy at a price specified in English money, 
payment to be made “ in cash against receipt 
of the. documents.” In . the course of previous 
transactions between the parties payment for 
cargoes of coals had been made by means of 
■cheques upon English bankers sent through the 
post from the consignees in Italy to the exporters 
in England: — Held (Mathew. J., dissenting), 
that payment of the price under the contract 
was to be made in England, and therefore Ord. 
XT. r. 1 (c) applied. Fry v. Ruqyio . 40 W. R. 
120 . 

Transfer of Shares.] — Ik, an American, 

residing in England for the purposes of his busi- 
ness, brought an action against 0., an American 
resident in America, to enforce a contract by C.. 
made in England, to transfer to E. shares in an 
English company. Leave was given to issue the ! 
writ, and serve notice of it in America. Morel 
than a year afterwards the defendant applied to 
discharge the order for service on the ground that 
there was no jurisdiction to order service abroad, 
as the contract was not one which, according to 
its terms, ought to be performed within the juris- 
diction : — Held, that Ord. XI. r. 1, sub-s. {it'), does 
not require that a contract should state in terms 
that it is to be performed within the jurisdiction, 
but that it is enough if it appears from a con- 
sideration of the terms of the contract, and the 
facts existing when the contract was made, that 
it was intended to be performed within the juris- 
diction ; that a contract made in England to 
transfer shares in an English company to a person j 
resident in England was a contract which, accord- 
ing to its terms, ought to be performed within 
the jurisdiction. Reynold s v. Coleman , 56 L. J., 
0,h. 1103 : 36 Ch. D. 453 ; 57 L. T. 588 ; 35 W. R. 
813 — C. A. Cp. Harris v, Fleming , 49 L. J., Cli. 
32 ; 13 Ch. I). 108 ; 28 V 7 . R. 389. * 

Commission Agent— Wrongful Dismissal.] 

— A. verbally agreed in Glasgow with B., a 
Scotch coal merchant, to act for B, as commission 
agent in Ireland. After A/s return to Dublin, 
some correspondence passed between the parties 
as to terms, but which, in the opinion of the 
court, was merely referential to the antecedent 
complete verbal contract. B. being dissatisfied 
with A., wrote and posted in Scotland a letter 
addressed to A. in Ireland, terminating the employ- 
ment : — Held, that A. was not entitled to an order 
for liberty to serve jB, out of the jurisdiction with 
a writ of summons claiming commission and 
damages for wrongful dismissal. Hamilton v. 
Barr, 18 L. 11. Ir. 297—0. A. 

— — Delivery of Goods in London.] — M., a 

merchant at New York, contracted fp supply 
certain goods to B., a merchant in London, on 
eep.iJi terms. On rrivo! of iheguods iu London 
they were found to he defective, arid not accord- 
ed to contmrf. u;d the defect in them were 
no; due io the sou- voyage ; -Held that inasmuch 
m the breach was e mtinuing, the English, courts 
had jurisdiction, and therefore that the defen- 
dant might be served with norice of a writ of 
summons under Ord. XI. r. 1, sub-r. (e) Barrow 
v. Myers. 52 J. P. 345. 


Charging Order,] — This was a motion for 

leave to issue for service out of the jurisdiction 
a writ in an action seeking to enforce a charging 
order obtained by the plaintiff, a judgment credi- 
tor, upon certain shares belonging to the defendant, 
the judgment debtor. The Judgment Act (1 & 2 
•Yiet. c. 110), s. 14, which, by virtue of Ord. XLVL 
r. 1. regulates the effect of a charging order, pro- 
vides that “ such order shall entitle the judgment 
creditor to all such remedies as he would have 
been entitled to if such charge had been, made in 
his. favour by the judgment debtor. 1 ’ Ord. XI. 
r. 1 provides that service out of the jurisdiction of 
a writ of summons, or notice of a writ of summons, 
maybe allowed by the court or a judge whenever 
(ii) “.the action is founded on any breach, or alleged 
breach, within the jurisdiction, of any contract, 
wherever made, which, according to the terms 
thereof, ought to be performed within the juris- 
diction ” Held, that, assuming that the case 
could be treated as one of contract at all, it 
would only be a contract that the shares should 
be charged, and of such a contract there had 
not been any breach within the jurisdiction. 
Moritz v. Stephan. 58 L. T. 850 : 30 \V. R. 779. 

To supply News — Transmission through 

Postal Telegraph Office — Balance of Convenience, ] 

— A company, whose office was in London, con- 
tracted with G., the proprietor of a Dublin news- 
paper. for the transmission to him of news. The 
contract contained a condition that the company 
was not to be responsible for non -delivery or for 
delay or errors which might occur in the collec- 
tion or transmission of its news supplies : — Held, 
that the contract was not fulfilled by the delivery 
of the news at the postal telegraph office in 
London for transmission to Dublin, and that, in 
an action by G. for breach of the contract in 
negligently and carelessly supplying him with 
false news, he was entitled to an order for leave 
to serve the writ of summons out of the juris- 
diction, on the grounds that the breach of the 
contract occurred in Dublin, and that, having 
regard to the necessary witnesses, as disclosed by 
the affidavits on both sides, the preponderance of 
convenience was not against a trial in Ireland. 
Gray v. Press Association , 22 L, R. Ir, I— 0. A. 

- — Salvage of Foreign Ship— Lien on Ship 
— Place of Payment.]— The breach of a contract 
to pay cannot be made the subject of an action 
in England under Ord. XL r. 1 (/) where the 
contract may be performed either within or 
without the jurisdiction. The Rider, Neptune 
Sal m ye Co. v. Novdd putsches Lloyd , 62 L. J., I\ 
65: [1893] P. 119: 1 R. 593: 69 L. T. 622: 7 
Asp. M. 0. 354— C. A. ' ,/ 

— - Cost, Freight, and Insumrice^^®^©^; ■■ 
Port.] — The defendant contracted to sell to the 
plaintiff certain wood goods, c,f.i.,and ship them 
at a port in Sweden for an English port. The 
ships were to be addressed to the plaintiff at tlic 
English port, and on their arrival he was to 
adopt the charter parties and bills of lading and 
pay the price. The defendant failed to perform 
the main portion of his contract, and the 
plaintiff commenced an action for damages in 
England, and applied ibr leave* to serve notice 
of the writ, of summons upon the defendant nut 
of the jsi is( i( ■ i oi lor Ord. XL r. 1 Q ). * he 

question then arose as to whether the breach had 
occurred within or outside the jurisdiction:— 
Held, that, upon the true construction of the 
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Xo Contract — Eight of Contribution.] — 

The first mortgagee of a ship, with a power to 
■collect the freight, brought an action against 
the second mortgagee of the ship (whose mort- 
gage included an assignment of the freight) and 
others, claiming an account and payment out of 
the freight of the amount he had paid for the 
wages of the crew and the wages and disburse- 
ments of the master. The freight was in the 
hands of E. & Co., foreigners, resident abroad, to 
whom it had been paid as the agents of the 
second mortgagee, and who claimed to retain it 
in satisfaction of a debt due to them from their 
principal. The plaintiff sought to make R. & 
Co. defendants to his action : — Held, that, as no 
contract existed or had existed between the 
plaintiff and E. & Co., r. 1 of Orel. XI. did not 
apply ; and that the equity (if any) of the 
plaintiff against E. 4c Co. 'was a right to contri- 
bution, in respect of which they should be sued 
in the ordinary way. 31 Stephens v. Carnegie , 
49 L. J., Oh. 397 ; 42 E. T. 309 — G. A. Be versing 
28 W. E. 385. 


• Breach within Jurisdiction of Contract 

made outside.] — The defendant, who was resi- 
dent in Scotland, entered into a contract with 
an English mining company whereby he was to 
perform certain services for them in the Trans- 
vaal at a salary. The contract was executed by 
the defendant in Scotland, but was in English 
form. The defendant proceeded to the Trans v aal , 
but returned therefrom before he had fully per- 
formed the services. He claimed a half-year’s 
salary, which he alleged was due to him. This 
the company declined to pay on the ground that 
the defendant had broken his contract with 
them, and he thereupon threatened to present a 
petition for the winding up of the company. 
The company brought this action claiming (1 ) 
rescission of the contract ; (2) return of certain 
sums paid by them in pursuance of it after 
setting off such salary, if any, as might he due 
to the defendant ; and (B) an injunction to 
restrain the defendant from presenting or adver- 
tising any petition for the winding up of the 
company. An order having been made for 
service of the writ on the defendant in Scotland, 
he moved to discharge such order. He contended 
that the case was not within Ord. XI. r. 1 of 
the Eules of Court, 1883 ; that the action was 
not for a breach “within the jurisdiction of a 
contract made without the jurisdiction ; and 


Defendant domiciled or ordinarily resi- 
dent in Scotland or Ireland.] — An agreement 
by a person domiciled or ordinarily resident in 
♦Scotland that a writ for breach of contract 
arising within the jurisdiction may be served on 
him in Scotland does not authorise the court to 
direct service of such it writ in Scotland, as to 
■do so would be in direct contravention of Ord. 
XI. r. 1 ip). lintisk Wagon Co. v. Gray, 65 
L. A, Q. B. 75 : f 18901 1 Q. B. 35 ; 73 L. T/498 ; 
•44W.K, I18— 0. xl. 

There is no power to allow service of a writ 
out of the jurisdiction in actions for breach of 
contract under Ord. XI. r. 1 (r) where Hie 
■defendant is domiciled or ordinarily resident in 
Scotland or Ireland. Lenders v. Anderson . 53 
L. J., Q. B. Hf 4 : 12 Q. B. D. 50 ; 49 L. T. 537 ; 
82 W. E. 2 30 ; 4> J. 12 186. 

An. insurance company, whose registered office 
was in Scotland, and whose secretary resided 
there, hut which also had agencies and a chief 
■office within the jurisdiction of the high court, 
issued a policy through an agent within the 
jurisdiction, to whom "the pi 
The company having refused 
the policy : — Held, that it wi 
ordinarily resident within it 
that leave to issue a writ for 
jurisdiction could not he 
./Scottish Arc hie ft f In sura nee 
l#4 17 Q. B. D; 421 ; 55 L. 


— — Infringement of Trade-mark — Defen- 
dant’s Agents only within Jurisdiction.] — A 

resident 
a trade-mark, 


were paid, summons by T. A. Si, a manufacturer 
a claim on in Scotland, for leave to register 
om idled or was pending before the high court, and was 
fiction, and opposed by J. M., also resident and carrying on 
out iff’ the a similar manufacture in Scotland, on the 
Jones v. ground that the mark was similar to one belong- 
L. J., Q. B. ing to J. M. J. M. applied for leave to issue a 
writ against T. A. M. for an injunction and 
damages, on the ground that T. A. M. was selling 
sdie- his goods in England in such a way as to lead 
vply the public to believe that they were J. XL's 
1 v . I J. M. depose<l that the same witnesses 
would be re pared o the unuuon.s s and in the 
, no mil and ihat ; i would he toom convoniom 
The raid would save great expense if the action was 
l.t ” by ih. hrouglu in Enghnu!, or Una the summon^ arul 
;tat-ed that action could be tried together -Held, that, as 
Switzerland an injunction in England could only be enforced 
* not 


j — M.a j i u hie 1 u rers in Switzerland, in r< w 
letter from retail dealers m England asking | goods, 
i to send 5 lbs, of a dye which tnami- 
ired, forwarded a letter hi which they Jib 
d an Invoice of the goods ordered, 
ice described the goods as “ bought 
,ms t of- the niaijiifacturers, and «t 

tverc sent to a specified firm £ , . , , „ . , . 

be held by them at your M posaj.” The I against agents of T. A. M,, and 
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The plaintiffs, an English company, entered the jurisdiction under Ord. XL r. 1 (y) unless 
into a contract in Spain with the defendants, he has a bona tide claim against the former, and 
who carried on business in partnership in Spain, lias not joined the latter merely for the purpose 
to manufacture and deliver certain goods in of suing him in the English courts. Witted v. 
Snaiii. The payment was to be made abroad. Galbraith, 62 L. J., Q. B. 248 ; [1893] 1 Q. B. 
One of the defendants was an English subject, 577; 4 R. 362 ; 68 L. T. 421 ; 41 W. R. 395 — 


and the other was a Spanish subject resident in C. A. 


The plaintiffs brought an action 


On an application to serve a person out of the 


recover the price of the goods so delivered, and jurisdiction under Ord. XI. r. 1 (//). it must be 
the writ was served on the English partner in shewn that there is within the jurisdiction a 
England : — Held, that the foreign partner was defendant against whom substantial relief is, 
a -^proper party” to the action within Ord. XI. claimed, and it must also be shewn that the 
r. 1 (<?), and that leave to issue a concurrent writ defendant within the jurisdiction has been pre- 
and serve notice thereof on him out of the juris- viously duly served. Yorkshire Tannery v. 
diction might be allowed. Massey v. Heynes Egliriton Chemical Co., 54 L. J., Ch. 81 ;33W. R. 
(21 Q. B. I). 330) followed. Ib. 162. 

Salvors having rendered service to a ship, 


freight, and cargo, commenced an action in 


Defendant within Jurisdiction must he 

served.] — Service out of the jurisdiction will 


personam, and having served the owners of ship served.] — Service out of the jurisdiction will 
and freight resident"" in this country, obtained not be allowed under Ord. XL r. 1 ((f) unless 
leave, ex parte, to serve the owners of cargo the defendant within the jurisdiction lias pre- 
who were resident in Norway with notice of the viously been served. Collins v, North British 
writ. On a motion to set aside the service of and Mercantile- Insurance Co.,-, supra* 

• the notice of the writ Held, that the owners In an action to enforce against real estate in 
of car^o were “proper parties” to the action Trinidad the trusts of a creditor’s deed (which 
within Ord. XI. r. 1 (g), and therefore amotion had been established by a former suit in the 
to set aside service was dismissed. The Elton. , court of chancery), the defendants were persons 
60 L. J., P. 69; [1891] P. 265 ; 65 L. T. 232 ; in whom the legal estate was outstanding, one 
39 W. R? 703; 7 Asp. M. C. 66. of them being a British subject- resident in 

In an action of tort properly brought against Trinidad. The other defendants resided in 
a person who has been duly served within the England. An opinion was given by a barrister 
jurisdiction, the court has power to give leave practising in Trinidad that the beneficial interest 
for service out of the jurisdiction on any person in the real estate there was bound by the deed, 
who is a necessary or proper party to the action The writ had been served on those defendants 
under Ord. XL r. 1 (V/). Croft v. King, 62 L. J., who were in England Held, that leave could 
Q. B. 242; [1893] 1 Q. B. 419 ; o R. 222 ; 68 be given to serve the writ on the defendant who 
L.* T. 296 ;4i W. E. 394. was in Trinidad. .Tenney v. Mackintosh, 33 Ch. D. 

In an action against directors of a company 595 ; 55 L. T. 733 ; 85 W. R. 181. 
for fraudulent misrepresentations in the pros- . . _ . , 

pectus, two of the defendants had been served Discretion.] — Where a testatrix resided 

within the jurisdiction : — Held (Lord Esher, M.R., and was domiciled in Ireland, and died m 
dissenting), that, upon the construction of Ord. XI. Ireland, and her will was made and proved m 
it. I (a) and 2, there was jurisdiction to give Ireland, and she appointed three executors, two 
leave to serve out of the jurisdiction a third residing in Ireland and one residing and domi- 
defendant, who was resident in Scotland, and ciled in England, and the executors sold some 
that, upon the facts of the case, the discretion of consols and invested the proceeds in the purchase 
the judge at chambers was wrongly exercised in of some Irish land, a beneficiary brought an 
setting aside such service, the comparative cost action against the English executor m England, 
and convenience being in favour of one actionin claiming that the investment was improper, and 
England against all the defendants. Per Lord the executors were liable to replace the money. 
Esher, M.R. If there is jurisdiction to give Leave having been given to serve the writ on 
leave under Ord. XL r. 1 (q) in an action of the two executors in Ireland, on motion to dis- 
tort, which is doubtful, in such an action leave charge the order giving such leave Held, that 


should be given only in very exceptional circum- it was a matter of discretion for the judge, and 
stances. Williams v. Cartwright, 64 L. J., Q. R. the action having been properly brought against 
92 ; [1895] 1 Q. B. 142 ; 14 R.'98 ; 71 L. T. 834 ; a man within the jurisdiction, the case fell 

43 W. R. 145 0. A. within Ord. XI. r. .1 (<?)* and the motion must, be 

refused. Harvey v. Dougherty , 56 L. T. 322. 

Similar Relief claimed.] — A person out . T „ 

of the jurisdiction is not, within the meaning of Defendant m Scotland or Ireland Compai a- 
Rules of the Supreme Court, Ord. XL r. 1 (g), tive Convenience. ]— In an action to restrain the 
u a necessary or proper party to an action properly infringement of the plain tilts tiaae-mark and 
brought against some other person duly served the sale of the defendants goods as those of the 
within the "jurisdiction.” unless the relief claimed plaintiffs, the defendants being resident m 
a eainst him in the action is the same as, or con- Ireland, and having neither property nor place 
nected with, that claimed against the latter, of business nor agents within the jurisdiction, , 
Colli as Yorfh British and Merranlile Inmn't m> rin* judge disoLargedmi mier wuuskhc; i id uuulo 

Co„ 63 L. J., Ch. 703 : [J <9 Li 3 Ch. 228; 8 II. in chambers on an ex > parte appnea i i ior 

470 * 71 L T 58 * 43 W~ 11 106 service of the writ, out of the jurisdiction, on the 

hu , j,. i. , « ». iw w>. gjoanfl that the fiction could have been more 

— - Substantial Defendant -within, the Juris- easily and cheaply tried in Ireland than in 
diction.]— Where a plaintiff brings an action England, notwithstanding that a motion was 
in the alternative against two defendants, one of pending in this court, on behalf of the plamnns, 
whom is within and the other without the for the registration of then* trade-mark and t ie 
Jurisdiction, he cannot serve the latter without removal fx*6m the register of the defendants 
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trade-mark. Kimlutn y. Kinahan, 59 L. J., 
Oh. 705 ; 45 Ch. D. 78 : 62 L. T. 718 : 38 W. R. 
655. Op. Harsh all v. Harsh til and Be Penny, 
In re, ante, cols. 183, 184. 

To obtain leave to serve a defendant in Scotland, 
it is not. enough to shew the amount of the claim, 
that the contract was made and the breach of it 
occurred in London, that the plaintiff and also 
the agent of the defendant (who signed the con- 
tract) reside in London, that all the plaintiffs 
witnesses reside in London, and that it would be 
more convenient and less expensive to try the 
action in London than in Scotland. The affidavit 
should go on to shew in what respect, regard 
being had to. the facilities for trying the cause in 
the neighbourhood of the defendant’s residence, 
it would be cheaper and more convenient to try 
in London. Woods v. W Inner. 4 C. P. D. 67 ; 
27 W. R. 49. Cp. Willi a ms v. Cartwright , ante, 
col. 185. 

On the marriage of an Englishman, domiciled 
in England, with a Scotch lady, a settlement in 
Scotch form was made of her property, under 
which, after the death of the wife, the property 
went to the children of the marriage, subject 
only to an annuity to the husband. On the death 
of the wife, the only child of the marriage, an 
infant, resident with his father in England, 
commenced an action against the trustees to 
have the trusts administered by the court, 
alleging that the trustees improperly refused to 
allow maintenance out of the income. The trust 
property was all in Scotland, and the trustees all 
resided there. An order having been obtained 
for leave to serve the writ upon the trustees in 
Scotland : — Held, by the court of appeal, that, 
assuming that there was jurisdiction under Rules 
of Court, 1875, Ord. XI. r. 1, to allow service of 
the writ in Scotland, still, under the discretion 
given by Ord. XL r. la, such service ought not to 
be authorised, as it was more convenient and 
proper that the trusts of Scotch property held 
by Scotch trustees upon the trusts of a Scotch 
instrument should be administered by a Scotch 
than by an English court. Semble, that under 
Ord. XI. r. 1 there was no jurisdiction to order 
service of the writ in Scotland. Creswell v. 
Parker* 11 Oh. I). 601. : 40 L. T. 599 ; 27 W. R. 
897—0. A. 

The plaintiff (who resided in Ireland) and the 
defendant entered into a partnership contract 
executed in London (the defendant being de- 
scribed as a civil engineer, of Victoria-street, 
Westminster) for the construction of a railway 
'in Ireland, The defendant and his family went 
to reside in Ireland, he having to superintend 
the works in progress. The contract provided 
that i he bud u - > d mid be carried on in Victoria- 
street and Ireland, and that the books should lie 
kept at Victoria-street. After a very short time 
this clause was abandoned, and the business and 
the books were carried on and kept ’in Ireland. 
Disputes having arisen, the plaintiff, while 
residing for a short time in England, ; obtained 
leave from the chief clerk, upon an ex parte 
sl\ pbealioi in chambers, to issue and serve out 
oii the jurisdiction a writ in an action for the 
taking of the accounts and I'm* the appoiutrw nt 
of n receiver *vnd m nn^crer * T-ToVI p,-n A 


entered into at Bombay between the plaintiff, 
the defendant M. M., and the defendants X. ■& 
Go. (an Indian firm), to work certain mines in 
India as a joint adventure, in which X." & Co.' 
were to find the • capital and the plaintiff to 
acquire the mining rights, and each partner was 
to take one- third of the profits. X. & Co. after- 
wards went into liquidation in India, and their 
property became vested in trustees residing in: 
Bombay. The plaintiff subsequently ascertained 
that on the 17th of April, 1879, an agreement: 
had been entered into in England between the 
defendant BL, as the agent of X. & Co.’s trustees, 
and G*., the agent of a Scotch company, for the 
sale of the mining rights to the Scotch company, 
and that such agreement contained no mention 
of the plaintiff’s rights. The plaintiff then 
brought an action against X. A Co., their Indian 
trustees, H. (the agent) , M. M., and the Scotch 
company, and by the indorsement on his writ 
claimed a declaration that under the agreement 
of the 14th of May, 1877, he was entitled to one- 
third of the profits of the mining adventure, and 
that the defendants and their estates in liquida- 
tion might be declared liable to account for 
and pay all moneys obtained by the defendants 
respectively by dealing with the mining pro- 
perties, and fraudulently concealing the "plain- 
tiff’s interest therein, with an injunction to 
restrain the defendants respectively from carry- 
ing the agreement of the 17th of April, 1879, 
into effect, except on the footing of the plaintiff 
Being entitled to one- third of the profits, and for 
ancillary relief. The plaintiff, three out of the 
five members of the firm of X. te Co., and H., 
were in England, but all the other parties to the 
action were out of the jurisdiction; and the 
plaintiff obtained, under Ord. XI. r. 1 of the 
Rules of Court, 1875, an order authorising 
service out of the jurisdiction of the writ on the 
Scotch company in Scotland. Upon motion by 
the Scotch company to discharge this order:— 
Held, (1) that the balance of convenience was in 
favour of the action being tried here ; (2) that 
the case was substantially a partnership case, in 
which an English court might properly exercise 
jurisdiction, and that the Scotch company were 
not entitled to have their case separated from 
that of the other defendants ; (3) that the order 
for service out of the jurisdiction on the Scotch 
company was rightly made under Ord. XI. r. 1, 
because QI) the action “affected,” within the 
meaning of the second branch of the rule, the 
contract of April, 1879, which was made within 
the jurisdiction, and (5) because the same con- 
tract constituted a breach within the jurisdiction 
of a contract made abroad. Harris V. Firming. 
49 L. J., Ch. 32 ; 13 Ch, D. 108 ; 28 W. It. m 
Rule la of Ord, XL, giving a discretion, to the 
judge when the defendant resides in Scotland or 
Ireland, only relates to actions on contracts, and 
will not be applied to other actions. Fowler v. 
Bar stow, 51 L. J., Ch. 103; 20 Ch. I). 240: 45 
L. T. 603 ; 30 W. R. 113— C. A. 

A plaintiff, who resided in London, brought an 
don for breach of contract against, die riefei - 
dant, who lived in Ireland. The contract was 
made and broken in England :— Held, (hat. an 
lor could properly be nr de nudci Ord, XL r. 1 
rAV ‘ :i 4 of the writ of summons on 

2 defendant in Ireland. Green v. Brimming, 

In an action founded on an alleged breach 
thin . the jurisdiction of a conti ;t v I h 
cording to the terms thereof ought to have 
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was domiciled and resident in Scotland Held, A defendant, being at Florence, signed a joint 
on a motion under Ord. XII. r. 30 to set aside and several promissory note as one of the two* 
this order and the service, that Ord. XI. r. 2 does makers, and sent it to London to the other, who* 
not refer to the exception in clause (e) of the signed it, and paid it into the plaintiff’s bank 
previous rule, and that there is no power under Held, that the cause of action arose in London, 
Ord XI. r. 1 to allow service of the writ nor to and the defendant could be served with process, 
exercise* the discretion given by r. 2 in the Chapman v. Cottrell, 3 H. & 0. 865 ; 34 L. J. v 
circumstances of this case. Lenders y. Anderson, Ex, 186 ; II Jur. (2LS.) 530 ; 12 L. T. 706 ; 13- 
12 Q B. I>. 50 ; 40 L. T. 537 ; 32 W. B. 230. W . B. 843. 

There is no power to allow service of a writ On a charter party made abroad for a right 
out of the jurisdiction in actions for breach of delivery at a port in this country : — Held, that 
contract under Old. XI. r. 1 (e) when the defen- a cause of action for demurrage there arose- 
dant resides in Scotland, even though the contract within the jurisdiction. Slade v. Mel, 4 F. & F.: 
contains a clause that the defendant may be 424. 


served in Scotland. British Wagon Co.x. Gray , 
05 L. J.. Q. B. 75 ; [1896] 1 Q. B. 35 ; 73 L. T. 
498; 44 W. B. 113 — C. A. 

Transfer from County Court to High Court.]-— 


An Irish judgment for a debt contracted irn 
England does not constitute a cause of action 
which arose within the jurisdiction of the 
I superior courts of this country, nor does its 
remaining unsatisfied, the debtor being in this 


An action commenced in the county court, in country, constitute a breach of a contract made 
which the summons was by order served on the within the jurisdiction. ThdwaU x. Yelmrton , 
defendant out of jurisdiction, was, for lack of 10' C. B. (N.S.) 813 ; 10 Jur. (N.S.) 292 ; 10 L. T. 

jurisdiction (the estate which it was sought to 506 ; 12 W. B. 876. 

administer exceeding 500?.), transferred to the In an action for breach of a contract made 
high court. An objection in respect of the abroad, but to be performed, in this country,, 
service out of the jurisdiction, which had been leave to proceed by service out of the jurisdic- 

raised by the defendant in the county court, tion will not be allowed, as the whole cause of' 

but not decided, was again raised in the high action has not arisen within the jurisdiction of 
court : — Held, that though, if the action had the court. Alllmmn v. Malgarejo , 37 L. J., 
remained in the county court, the objection Q. B. 169; L. B. 3 Q. B. 340 ; 18 L. T. 323; 3t>* 
could not, having regard to Ord. LI. r. 23 of the W. B. 854. 

County Court Buies, 1889, have been successfully The allotment of shares in a limited company 
urged* yet the defendant, having throughout and a subsequent call thereon, having been made- 
objected to the jurisdiction, ought to have an in this country, a British subject resident in 
opportunity of shewing in the high court that India may be served with a writ in an action 
the action was one which could not be pro- for the call under 15 & 16 Yict. c. 76, s. 18, , 
scouted there. Wood v. Middleton, 66 L. J., Ch. although the call was directed to be paid, and. 
149 : f 1 89 7 J 1 Ch. 151 : 75 L. T. 480 ; 45 W. B. was not paid, to the company’s bankers in India. 
184.' " Oriental Hotel Co. v. Petty, 38 L. J., Ex. 39. 

T ■ . It is sufficient to entitle a plaintiff to proceed 

Old Practice — Slander uttered abroad, but n ie Common Law Procedure Act, 1852, 

Special Damage within . Jurisdiction — ** Act s _ that the breach of contract should have- 
done.”] — On an application for leave to issue ar i se n within the jurisdiction. Vaughan, v. 
a writ of summons for service out of the jurisdic- Weldon, 44 L. J., C. P. 64 ; L. B. 10 C. P. 47 ;. 
tion, it appeared that the cause of action was an 31 y 633 . 2 3 W. B. 138. 
alleged slander uttered abroad, and followed by jhe case 0 f Jaclmn v. Spitted, infra, lays down 
special damage in England -Held, by the the rule which will henceforward be followed by 
divisional court, that the special damage in a jj the courts, notwithstanding the cases of . 
England was not an act done within the juris- Atthumt v. Malgarejo , supra, and Cherry y. 
diction, so as to give the court power to allow phompson, infra. * Ih. 

service of the writ out of the jurisdiction under “Cause of action” in s. 18 of the Common 
Orel XI. r. 1 ; held, by the court of appeal, Law procedure Act, 1852, does not mean the- 
that the writ ought not to issue, for as it was not w p 0 i e caU se of action, i.e. contract and breach, 
shewn that the slander was intended to be trans- the act on the part of the defendant which 
mitted to England, the special damage, if it was g{ ves the plaintiff his cause of complaint.* Javh- 
the cause of action, was not* the act of the person son v# spittall, 39 L. J., 0. P. 321 ; L. B, 5 C. P. 
who uttered the slander or an act for which he 549 * 22 L. T. 755 ; 18 W, II. 1162. 
was responsible, so that there was no act done A defendant while abroad was served, with a 
by him within the jurisdiction within Ord. ^XI. W rit of summons in an action for breach of 
r, 1. Bree v. Jfaresrau.r, 50 L. J., Q. B. 676 ; 7 p rom ise of marriage under the Common Law 
Q. B. D. 434 : 44 L. T. 765 ; 29 IV. K. 858— C. A. procedure Acr, 1852. s. 13. The promise u£ 

marriage was made abroad, and broken in tins 
2. Before the Judicature Acts. country : — Hold, per Martin. B., Pigott, B., and. 

In respect of what Causes of Action, or Cleary, B., rhat the case was within the soHiom 
Breaches of Contract within the Jurisdiction.] and the service of the writ good (dissentiente- 
— A la I( - ha lam a due . uu tchuM ( f K<dly C.lU. Be l7p^P p | r 1 ' V ; 

enws ooiKigMincnis Uid rcmidarKv.- between a —in -cdons or **nnrraoi h . uu 

merchant here and a merchant (a British, sub- cause of action ' within the meaning of s. 1c . 
]ooO loin id led mid cany ng on business exolu- Per K lly, O. B 1 a* cause of ac-rinn in . ra - 
r at the Pape of Hood Hope s a -an>e d morion includes both conn-act and breach Dm- 

action which arose within the iunsdieflou of the ham v Spenev, 40 L J. hx >; L- A ■> *■**• *6 ; 

«... id i t . ’ '* • . • * ■ 1 ^ ± CW 1 T £13 1 (1 VxhT M ThV , ' . - 1 .. .. . 


' - 
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The words “cause of action ” in the Common Sect. 10 of 15 & 16 Viet. eA 76 does not 
Law Procedure Act, 1852, s. 18, mean the whole apply to foreign corporations carrying on bush 
■cause of action, and therefore, in cases of con- ness abroad, and the court has no power to giye 
tract, the contract as well as the breach must leave to proceed in the action upon affidavit of 
have taken place within the jurisdiction. Cherry service of notice of the writ on the secretary of 
v. Thompson, 41 L. J., Q. B. 243; L. R. 7 Q. B. such a body as therein prescribed. Inpate r, 
573 ; 26 L. T. 791 ; 20 W. R. 1029. Austrian Lloyd's Co., 4 G. B. ($r.s.) 704 ; 27 L. J., 

Two British subjects, residing abroad, agreed C. P. 323 : 4 Jur. (N.s.) 975 ; 6 : WoR. :659.C : ' 
to many one another; the one on coming to The defendant, a merchant residing in Norway, 
England received from the other a letter written and not being a British subject, drew, indorsed’ 
abroad renouncing the engagement — Held, that, and sent in a letter by post to a merchant in 
supposing the breach to have occurred in Eng- London, a bill of exchange payable in London, 
land, the “cause of action” did not occur in and which was indorsed to the plaintiff an<l dis- 
England. Ih. honoured : — Held, that • there was no cause of 

Held, also, that the breach did not occur in action which arose within the jurisdiction of the 
England. Ih. superior courts, nor the breach of a contract made 

A contract of hiring was made in London within their jurisdiction, and consequently the 
between the defendant, who resided there, and plaintiff could not proceed against the defendant 
the plaintiff, who was afterwards sent to Ireland under the 19th section. Stehel v. March, 2 
to discharge there the duties of his service ; sub- H. & C. 954 ; 10 Jur. (y.s.) 107 ; 9 L. T. 657 * 12 
■sequently, and before the plaintiff had performed W. R. 346. ' a 

any service there, the defendant wrote and posted 

In London a letter of dismissal, addressed to and Substituted Service of Petition.]— -When a 
received by the plaintiff in Dublin : — Held, in an respondent to a petition was out of the jurisdic- 
action for wrongful dismissal, founded upon the tion, the court made an order for substituted 
letter as a bieach or the contract, that no part of service, and also gave leave to the petitioner to 
the cause of action arose in Ireland. Mathews v. serve the respondent abroad. MonelMs Electric 
Alexander, Ir. R. 7 C. L. 575. Telegraph Co In re, Cook's Claim , 43 L. J., Ch 

I. he plaintiff, resident in Ireland, sent to the 720 ; L. E. 18 Eq. 655 : 31 L. T 38 * 2* W R 
defendant, resident in England, for his signature, 856. 5 

.a draft letter which proposed to engage the . 

plaintiff as agent in Ireland for the defendant. — - When allowable,]— The court has no 

The defendant signed the letter in England and power to authorise service out of the .jurisdiction 
returned it by post to the plaintiff, who received unless in cases where it is enabled to do so by 
it m Ireland. The plaintiff was subsequently statute. Many ham, In re, 22 W. R. 748. 
dismissed by the defendant by a letter written Leave to serve the common order to* tax on 
.and posted by the defendant in England, and a solicitor out of the jurisdiction was not given 
received by the plaintiff in Ireland Held, Ih. 

in an action for wrongful dismissal, that both 

the contract and the breach arose in England. Service on Solicitors.] — Where defendants 
Beam v. Sanford, Ir. R. 9 C. L. 228. were resident out of the jurisdiction, substituted 

1 he defendant executed in London, where he service of the copy of the bill was allowed to be 
a ^ whereby he contracted made on their solicitor, who was employed by 

Wlt k , ' 6 P^ xnt ^ s that lus Havre should them in a suit that was pending relative to the 
1 proceed to bantander, load there 300 tons of same ■' 0 C 

!.• Hour, and deliver the cargo of 300 tons to the 470 

I* plaintiffs in Dublin ; and he transmitted the 

charter party to itlie plaintiffs in Dublin, with a Ef 
request that they would sign it, which they did. was 
nnd returned it to him. perfected. The ship was that 
capable of loading 201 tons only, which were ban! 

-delivered to the plaintiffs in Dublin, where they bant 
paid the freight to the defendant’s agent Held, perso.., „„„ 
tost^ that the breach in not loading 300 tons in which a declaration 
mintander and delivering them in Dublin was a wards applied for and obtained 

?! in Il ' oland - Maohm v - tlle notes - He likewise made a 

+\ ^ , . . . the 7 were made at Calcutta, and that ir 

T ? t iat ’ a caase °f action arose in aware of the nature of the plaintiff’s claim until 

~c and for falsely warranting that the ship was he inspected them: — Held that assuming the 
-capable of carrying 300 tons from Santander to case not to be within the 18th sccti<£rf uj ^6 
tS ihi ^ scl 5 r representing Viet. c. 76, the defendant, bv to tbc 

that she was capable of doing so ; and for negli- action, had given the court lurisdioHon ovor it" 

fXmml " YeSSel SUmciCntly 10 Ex. 717 ; 3 C. 24 

1 1 tint purpose, lb. L. J.. Ex. 167 : 1 Jur. (Xs/) 383 * 3 W R <m 

A promissory note payable m London but If a party served with a writ . 

l jth * de ^ ldant > will 1 no/be allowed to w a hie 

r ? g T m • cause of ^ondSJS! 

JW. evil W ’ • • dld ,? 0! :U ; :iC "'dkiinlie jurist liol ion of tin; c mr> 

1 ’ rii'd it maxes m> diffe vju-e that, rlu wrii was not 

™ ,, T r specially indorsed.. tiiani forth v. Jlichmond 13 

Foreigners, f— The Common Law Proce- W. R 7 *H ’ 

xos,y; iiAsx* ask . 


t ot Appearance — Jurisdiction.] — A writ 
ned with a special indorsement, stating 
e defendant was sued as a member of a 
fc Calcutta, on promissory notes of that 
The writ was served on the defendant in 
person, who entered an appearance to it, on 
l was delivered, and he after- 
l an inspection of 
an affidavit that 
:.e was not 
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If a party have appeared in a cause it is the ground that the cause of action did not arise 
unnecessary to apply for liberty to serve him within the jurisdiction ; and the court not bein«- 
with ■an order of the court, although he reside satisfied that the plaintiff did not intend to sue 
Pout of the jurisdiction. ' Smith v. Roomy, Jon.-& C. for matters hot arising within the jurisdiction, 
104.' v . . made an order to set aside the writ, unless the 

If a party in a suit may he served out of the plaintiff would give an undertaking to prove a 
jurisdiction, under the statute 4 & 5 Will. 4, c. 82, cause of action arising within the jurisdiction, 
in respect of any part of the subject of the suit, and to confine himself to that cause of action, 
the service is good for all the other purposes of Diamond v. Sutton, 35 L. J., Ex. 129: L. K. 1 
the suit. Green v, Pledger, 3 Hare, 165 ; 13 L. J., Ex. 130 ; 12 Jur. (sr.s.) 319; 13 L. T. 800 • H 
Ch. 213.; .8 Jur. .801.- W. K. 374. 

The plaintiff and the defendant were British 

Setting aside on Ground of Irregularity.]— In subjects, and the latter carried on business at 
a suit to .obtain relief against a domiciled Scotch- establishments both in Paris and in London. In 
man living at Glasgow in respect of certain December, 1866, the plaintiff entered into the 
transactions relating to a company which was defendant’s service in Paris, under a contract of 
registered and carried on business in England, that date made in Paris and written in the 
arid to restrain his dealing with the shares of the French language, by which he agreed to serve 
company in his possession, the defendant was the defendant in the capacity of manager of the 
served at his office in Glasgow under an order defendant’s business, at a salary of 9,000 francs 
obtained ex. parte for service of copy bill with a year, payable monthly, and a commission of 
interrogatories upon him “in Scotland or else- 10 per cent, on the balance of profits to be taken 
where out of the jurisdiction of the court” :— at the end of each year. In October, 1870, owing 
Held, that, having regard to the subject-matter to the exigencies of the war in France, the plain- 
of the suit (shares in a company registered in tiff and the defendant came over to London, and 
this country), service out of the jurisdiction had from that time the plaintiff was occupied in the 
been properly directed, and that, although the defendant’s service in London up to June, 1871, 
order was in terms irregular, the court would when both of them returned to Paris, the plain- 
not, after it had been acted upon and service tiff continuing on there, as before, in the defen- 
effected under it, discharge it on the ground of dant’s service until November, 1871, when he was 
such irregularity. Phospho- Guano Co. v. Guild , dismissed, there being a balance of nine months’ 
43 L. J.. Ch. 360; L. 11. 17 Eq. 432; 30 L. T. wages due to him at that time. The plaintiff 
117; 22 W. K. 526. then commenced an action in this country against 

A British subject residing out of the jurisdic- the defendant for a breach of contract in ntm- 
tion. having been served with a writ of summons, payment of wages, and for a wrongful dismissal, 
and not having appeared, a judge’s order was A rule to set aside the writ of summons and all 
made that the plaintiff should be at liberty to subsequent proceedings on the ground that the 
proceed. Judgment was signed on the 28th cause of action did not arise within the jurisdie- 
November. The defendant, on the 1 2th March tion was discharged by the court, upon the plain - 
applied to set aside the proceedings, on the ground tiff undertaking to confine himself strictly to a 
that the cause of action did not arise wholly cause of action arising within the jurisdiction, 
within the jurisdiction'’ of the court : — Held, that namely, the nonpayment of the salary accruing 
the order was not void, and the defendant not due to him in respect of his services in this 
having come within a reasonable time, the rule country. Arrowmith v. Chandler, 27 L. T. 
was refused. Hutton v. Whitehorse, 1 H. & N. 242. 

32 : 2 Jur. (N.s.) 379 ; 4 W. It. 463. 

In November, 1852, the plaintiff’s attorney Waiver,] — The subject of the suit was a mine 

issued against the defendant a writ for service in America, in which the plaintiff and the 
on a British subject residing out of the jurisdic- defendants, P. and B. (all Americans), were 
tion. In the following March, the defendant’s interested. Various negotiations and contracts 
attorney entered an appearance. The plaintiff’s were made and entered into between the parties, 
attorney not being aware that an appearance under or by virtue . of which an English company 
was entered, from time to time renewed the was formed here to work the mine. P. came 
writ, and on the 31st of March served the over to this country to superintend the English 
defendant, who had always resided in England, company, but B. remained throughout in America, 
with a copy of the renewed writ : — Held, that Disputes arose, and a suit was instituted here to , 
there was no ground for setting aside the pro- restrain P. from selling certain shares of the 
eeedings. Green v. lint (Idyll, 1 H. & N. 69 ; 4 English company ; for an account ; and for other 
W. E. 487. relief. P. did not object to the jurisdiction. An 

A writ issued and served on a British subject order was made in. the suit to serve process upon 
out of the jurisdiction may be set aside, on the B. in America, w r hich was done : — Held, upon a 
application of the defendant, if it is shewn that motion by B. to discharge such order, that as it 
there was no cause of action which arose within did not appear that P. was B/s agent, his not 
the jurisdiction. Bind v. Pieot , 4 H. & N. 36*5 ; objecting to the jurisdiction did not operate as 
28 'Li, J., Ex. 244. a waiver by B. of any objection which he (B.) 

When a defendant, by affidavit, states that the might have to' it, or of his rights as an 
cause of action arose abroad, the plaintiff must, American citizen to be sued in respect of an 
to support the writ, distinctly shew such facts American contract, in the courts of his own 
as, if inn*, would shew rind the cause of action emialry alone. Jj/nvs v. Park, 42 L. J., Ch. 
arose or the couirnot was made within ’he juris- 201 : 21 Y\~. 11. 13t*. Affirmed, 42 L. J., Oh. 
di< tion. Th. 073 : L. R. 3 Oh. 862, n. ; 28 I.. T. 295 : 21 W. R. 

• .... • 301. 

Conditions Imposed.] — A writ ha ing been A bill was filet 1 against four trust os in India 
issued for service out of the jurisdiction, the of a fund in India, and one formal defendant in 
defendant applied on affidavit to set it aside, on England, to recover money payable in England, 

VOL. XI. 7 
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[ writ, the court would allow an appearance to be 
I entered without any. 'indorsement, and order the 
l defendant to pay the costs. Brooke v. Edridge , 
2 D. P. C. 647. 

But not when the original writ was sent by 
the plaintiff to the defendant at his request, and 
he kept it, and' did not appear. Atkinson v. 
Sowell, 7 M. & W. 218 ; 8 ,D. P. C. 872 ; 10 L. J., 

Ex. 64. 

liability for not Indorsing.] — An attorney 
retained to prosecute an action, and not a pro- 
cess server employed, is liable to an action for a 
breach of duty in neglecting to indorse on the 
writ the time of service. Curlew is v. Broad, 
1H.&C, 322 ; 31 L. J., Ex. 473 ; 10 W, B. 707. 


The trustees were served out- of the jurisdiction, 
appeared and answered, and entered into evi- 
dence : — Held, that as the defendants had not 
demurred or pleaded or moved to discharge the 
order for service, the court might determine the 
questions between the parties. Edwards v. 
Warden, 43 L. J.. Ch. 644 : L. B. 9 Ch. 495 ; 30 
L. T. 540 : 22 W. B. 669. 

Practice on Discharge of Order.] — Course to 
be taken by a defendant who considers that an 
order for service upon him out of the jurisdiction j 
ought not to have been made. Maclean v. 
Batmon , 4 De G. & J. 150 ; 28 L. J. } Ch. 742 ; 5 
Our. (N.s.) 663; 7 W. B. 35b 

A defendant may move to set aside an order 
for service out of the jurisdiction, on the ground 
of irregularity, without filing any affidavit. 
National Insurance and Investment Association 
v. Car stairs, 2 1ST. B. 348; 9 Jur. (N.S.) 955; 8 
L. T. 717 ; 11 W. B. 866. 

• Where a plaintiff had introduced into his bill 
statements as to the subject of the suit, bringing 
it within the 2 Will. 4, c. 33, and 4 & 5 Will. 4, 
c. 82. and the defendant, on an application to 
discharge an order for service abroad, had filed 
an affidavit to disprove the statements : — Held, 
that the affidavit which had been rejected 
ought, to be received. Foley v. Maillardet , 1 
De G. J. t S. 389 ; 3 N. B/361, 446 : 33 L. J., 
Ch. 335; 10 Jur. (N.s.) 161; 9 L. T. 700; 12 


Extension of Time for.] — Under r. 6 of 
Ord. LVII. of Buies of Court, 1875, the court 
has power to extend the time fixed by r. 13 of 
Ord. IX. for the making an indorsement on a 
Writ of the date of service out of the jurisdiction. 

Hastings v. Hurley , 50 L. J., Ch. 577 ; 16 Ch. D. 

734 ; 44 L. T. 176*; 29 W. B. 440. 

Where through inadvertence the date of the 
service of a writ has not been indorsed upon the 
writ within the time prescribed by Ord. IX. 
r. 13, the court can extend the time so as to 
make an indorsement made after the proper time 
and all subsequent proceedings valid. Sprout v. 

Beckett, 48 L. TV 755. 

Where, upon service of a writ on a defendant, 
he denies, that he is the party named therein, 
and the person serving the writ, consequent^ 
omits to make the indorsement on the writ 
within the time required, the court will permit 
him to make the indorsement. Burrows v. 
i rabrul , 1 B. C. Bep. 159 ; 4 D. & L. 107. 

In Case of Substituted Service.]— In the case 
of substituted service it is not ~ necessary to 
indorse on the writ the date of service, as 
provided by Ord. IX. v. 13, in order to proceed 
by default. Bymornl v, Croft , 45 L. J., Oh. 604 ; 

3 Ch. D. 512 ; 34 L. T. 786 ; 24 W. B. S42— 0. A. 

Service out of the Jurisdiction.] — The pro- 
visions of Ord. IX. r. 13, do not apply to notice 
in lieu of writ under Ord. XI. Livesey , In re 
Fish v. Cfoittmfon, 17 L, T. 328 ; 31 W. K. 87. 

By whom made,] — The indorsement may be 
made by a marksman. Baker v, Coghlan. 7 
C. B, 731. : . . 

t Writ in Defendant’s Possession. ]— Formerly, 
if a defendant improperly got possession of the 1 for its recovery. 

'' ’ - ' - ' '''■ ' : ■’ 


When Original Writ Dost.] — When an original 
writ of summons, issued in January, 1875," and 
renewed in July, was lost, the court had no 
power to allow a renewal of it, under the 
Common Law Procedure Act, 1852 (15 & 16 
Viet. c. 76), s. 11, by ordering a verified copy 
to be sealed. Davies v. Garland, 45 L. J., Q. B. 
137 ; 1 Q. B. D. 250 : 33 L. T. 727 ; 24 W. It. 252. 

Extension of Time — Statute of Limitations.] — 

It is a rule of practice that the court will not 
extend the time for renewing a writ of summons 
after the expiration of twelve months from the 
day of the date of the writ, where the claim, 
would, in the absence of such renewal, be barred 
by the Statute of Limitations. But, semble (per 
Kay, L.J.), that the court has power to do so 
under exceptional circumstances. Jleweti v, 
Barr , 60 L. J., Q. B. 268 ; [1891] 1 Q. B. 98 ; 39 
W. B. 294— C. A. 

When a writ was not served within twelve 
months from its issue, a m L vhe eaave of action 
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and no further proceedings were taken in the Therefore, where a writ was originally issued 
.action. Before the expiration of the writ, but on the 23rd of Januaiy, hnd siiceessiyely 
after the expiration of six years from the debt renewed, the last renewal being on the 19th of 
falling due, the plaintiff took out a summons for July, 1862, and on Monday, the 19th of January 
the administration of the estate of his debtor, 1863, the officer, on being applied to, declined 

who diet! intestate. All these proceedings were to impress the renewal seal on the writ : Held 

before the passing of the judicature act Held that the writ had expired, and the court refused 
that, although the debt was, at the date of his to direct the officer to impress the seal, nunc pro 
taking out- the summons, kept alive in the tunc, as of that date. lb. 

.common pleas by 15 & 16 Viet. c. 76, s. 11, The last day for resealing a writ, so as to save 
it was barred in the court of chancery. Fievet the statute of limitations, expired on Saturday, 
v. Manly, Manly, In re , 3 Ch. I). 101 ; 35 L. T, the 28th December, within the Christmas holi- 
307 ; 24 W. 11 699. days. A party who attended at the office on 

t When more than twelve months have elapsed that day for the purpose found it shut, and the 
since the date of a writ, and it has not been officer having refused to reseal the writ on the 
served on the defendant, the court has no power following Monday, the court refused to order 
under Ord.. LVII. r. 6, to enlarge the time him to do it afterwards, nunc pro tunc. Emms 
appointed by Ord. VIII. r. 1, for application to v. Jones, 2 B. & S. 45 ; 8 Jur. (n.s.) 641 * 5 L. T. 
be made to renew the same, if at the date of 673. 

the application the plaintiffs right to sue is A judge has no power to order the resealing 
barred by the Statute of Limitations (21 Jac. 1, of a writ which has once run out of date. If, of 
c. 16). Doyle v. Kaufman, 47 L. J., Q. B. 26 ; several resealings, one was made too late, all 
3 Q. B. D. 7 ; 26 W. E. 98. Affirmed, 3 Q. B. D. subsequent resealings are bad, though an attempt 
■ 3.40— C.- A. has been made to cure the original defect by a 

judge’s order. Fisher v. Cox, 16 L. T. 397. 

Amending and Benewing. ]— When a writ of 


summons has been amended, the twelve months 
during which it is in force, under Ord. VIII. 
r. 1, must be reckoned from the date of issue, 
and not from the date of amendment. Jones, In 


h . Concurrent Writs. 


r. i, muse oe reckoned from me date of issue, Copy not marked 4 ‘ concurrent. ” 1— A copy of 
and not from the date of amendment. Jones, In a concurrent writ issued pursuant to Ord." VI. 
re, Lyre v. Cox, 46 L. J., Ch. 316 ; 25 W. B. 303. r . q ? is not a true copy, unless marked “con- 

Leave^ given, under Ord. LV II. r. 6, to renew current.” Collins v. North. British and Mercan - 
a writ after me expiration of twelve months. Ib. tile Insurance Co., 63 L. J., Ch. 709; [1894] 3 

„ , ' _ ■ - a , Ch. 228 ; 8 K. 470 ; 71 L. T. 58 ; 43 W. E. 106. 

. Cases under Common law Procedure Act] — 

A plaintiff took out a writ against J. ; after- When Issued.] — A concurrent writ can only 
wards, and before service, having discovered that be issued within six calendar months from the 
the real defendant was W he altered the writ, first commencement of the action by the original 
had it resealed, and then served it for the first writ, although the original writ has been renewed, 
•time, retaining the original teste Held, that Coles v. Sherrarcl , 11 Ex. 482; 25 X,. J., Ex. 59. 
this might be done, although before the reseating, 

but after the date of the teste, the defendant Several Defendants.] — Whenever different 
had made a tender, it appearing that the plaintiff times for appearing have to be allowed to 
had acted bona fide, and had been misled as to different defendants, the proper course is to 
the name of the defendant by the defendant’s issue concurrent waits. Traill v. Porter, 1 L. E., 
attorney. Clbwr or Dixon v. Varley or Vorley, Ir. 60. 

7 El, & Bl. 49; 26 L. J Q. B. 79 ; 3 Jur. (N.s.) When one of the defendants in a probate 
•313. ... action was a foreign subject residing out of the 

On the day of the expiration of a writ the jurisdiction, the court ordered that he should 
plaintiff’s attorney attended at the office for the receive notice in lieu of service of a writ of 
purpose _ of having it renewed, and paid the fee ; summons marked as a concurrent writ under 
but, being suddenly called away, omitted to Ord. VI. r. 2. Beddinqtou v, Beddinqton, 45 
, get the seal impressed, and did not discover the L. J., P. 44 ; 1 P. D. 420 34 L. T. 366 ; 24 W. E. 
mistake until it was too late to keep the writ 348. 

alive by rescaling, so as to save the statute of There is no irregularity in issuing several 
limitations : — Held, that the court had no power writs of summons for the same cause of action, 
to direct the officer to impress the seal on the where there are several defendants, if they are 
writ as of the day when the attorney applied to issued on the same prmcipe and dated on the 
have it renewed ; but that it would have been same day. Angus v. Coppard , 3 M. & W. 57 ; 
otherwise if the omission to reseal the writ had 6 D. P. C. 137 { 7 L. J., Ex. 10. 
been occasioned by a fault of lire officer of the Where there are several defendants residing 
* court. y Mazer v. Wade, 1 B. & S. 728 ; 31 L. J., in two different counties, two writs of summons 
Q, B, 5 : 8 Jur. Qsr.s.) 134 ; 5 L. T. 604. may be issued, and dated on different days. 

Where a plaintiff has by inadvertence allowed Crow v. Crow, 1 D. & L. 709 ; 13 L. J., Q. B. 57 ; 
the, dime for reseating a writ to elapse without 7 Jur. 1060. 
having the wilt reseated, the court will not order 

it to be done nunc pro tunc, unless it. can see Service out of the Jurisdiction— Original Writ 
dmt there has been seme default in rhe eon mot renewed — Enlargement t of Time.]— Under the 
of some one of it ■- officers. Anon., 31 L. J., Q. B. Bides of Court. 1883, ■ ‘ ;d. VI. it. 1, 2, the court 
61. has power to give leave for the issue of a con- 

The six months during which a writ continues 1 current writ for service out of the -jurisdiction, 
in. force, alder its renown!, arc to bo computed although the original writ was issued f r service 
inclusively of the dav >f renewal Anon., I within the jurisdiction, and has been renewed, 
H. k C. 664 ; 32 L. J., Ex. 88 ; 7 L. T. 718 ; 11 and although there is only one defendant to the 
' W. IB 293. , action. And where the writ has been renewed' 
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with costs. WUlesforcl V. Watson, 26. L.: T.: 15 ; 

20 W. E. 278. 

The court ordered a cause to be set down for 
hearing notwithstanding one of the defendants, 
who was a trustee, had not entered an appear- 
ance. Burrell v. Maxwell, 25 L. T. 655. 

When one of several defendants served has 
not appeared, while the others have appeared 
and delivered defences, the plaintiff may move 
for judgment, as against the defendants who* 
have delivered defences, under the Judicature- 
Act, Ord. XL. r. 11, upon admissions, and as* 
against the defaulting defendant under the com- 
bined effects of Ords. XII I. r. 9, and XXIX. 
r. 10 ; but as against the latter the action must 
be set down on motion for judgment, and in both 
cases two clear days’ notice of motion must be 
given. Parsons v. Harris, 6 Ch. D. 694 ; 25 
W. E. 410. 

When two defendants are sued by a specially 
indorsed writ of summons to recover a sum due 
by them on foot of a joint and several contract,, 
and one of them is served with the writ of sum- 
mons but does not appear within the limited- 
time, and the other defendant is not served, final 
judgment for the sum claimed can be marked 
against the defendant who was served, but made- 
default, without discontinuing the action against 
the remaining defendant. Parker v. Hamilton. 
30 L. E., Ir. 156. 

In an action for a liquidated demand against 
A. and B. on foot of a joint debt, the writ being 
specially indorsed, the court allowed judgment, 
in default of appearance, to be entered against 
A. without prejudice to the plaintiff’s right to* 
proceed against B., who had not been served. 
llice v. Dillon , 28 L. E., Ir. 376. 

By Person not a Party.] — In an action to* 
administer real and personal estate, cross sum- 
monses, for leave to defend at the cost of the- 
estate certain actions of ejectment, were taken 
out — first, by the plaintiff, who was the sole 
acting trustee (three others named in the hill, 
having disclaimed), and, second, by the equitable 
tenant for life, who was in possession of the rents 
under an order of the court : — Held, that the 
court could not refuse the claim of the tenant for 
life to defend the actions of ejectment. Leave 
given accordingly, with liberty to use the name 
of the trustee for that purpose. Longbourne- 
v. Phher, 47 L. J., Ch. 379 ; 38 L. T. 216 ; 26 
W. It. 276. 


such leave may be given, notwithstanding that 
the enlargement of time for issuing a concurrent 
writ may affect the operation of the statute of 
limitations. Smalpage v. To/a/e, 55 L. J., Q. B. 
518 ; 17 Q. B. D. 644 ; 55 L. T. 44 ; 34 W. E. 768 

—c. a. 


Y. APPEARANCE AND PROCEEDINGS IN 
: . DEFAULT OF. 

See E. S. C., 1883, Ords. XII. and XIII. 

When Writ issued in District Registry.] — A 

writ was issued in a district registry, and an 
appearance entered to it in London, but no notice 
of appearance was given to-. the plaintiff’s solicitor 
at his address within the district, out of the 
.registry of which the writ was issued : — Held, 
that the plaintiff was entitled to sign judgment 
in default of an appearance. Smith v. Dobbi n, 
47 L. J.. Ex, 65; 3 Ex. D. 338 ; 37 L. T. 777 ; 
26 W. E. 122 — 0. A. 

Appearance in Person — By whom Entered,]— 

When a defendant appears in person to a writ of 
summons, the memorandum required by the 
Common Law Procedure Act, s. 31, may be 
delivered to the officer by a third person duly 
authorised in the defendant’s behalf , and need not 
he delivered by him in person or by an attorney for 
him. Quite v. Moor ear oft, 10 B. & S. 848 : 39 

L. J., Q. B. 15 ; L.E.5 Q. B. 76 ; 18 W. E. 115. 

Pursuant to Undertaking.]— Solicitor ordered 
to pay all the costs occasioned by his refusing to 
appear for defendant at the hearing, pursuant to 
his undertaking, and the costs of the application. 
Cook v. Broom head, 16 Yes. 133. See also Soli- 
citor. 

Form of Entry.] — In entering an appearance, 
the form must be followed. Warren v. Love, 7 
D. P. C. 602 : 2 W. W. & H. 55 ; 3 Jur. 363. 
S. P., Codrington v. Curlewis, 9 D. P. C. 968 ; 5 
Jur. 701. 

By Married Women and Infants.]— Although 
the Common Law Procedure Act, 1852, bound 
married women as to appearance to process, its 
provisions in that respect did not apply to infants. 
Jarman v. Lucas, 15 C. B. (N.s.) 474 ; 33 L. J., 
C. P.108; 12 W. E. 202. 

Entry after Time Expired.]— It is competent 
to a defendant, against whom a writ has been 
issued, to enter an appearance after the writ has 
expired. Blehardson v. Daley , 7 D. P. C. 25 ; 4 

M. & W. 384 ; 8 L. J., Ex. 13 ; 2 Jur. 946. 

Where an appearance is entered after due 

time, though before judgment signed, there 
should be notice of it. Rhodes v. Bryant , 2 F. 
& F. 265. See Ord. XXL r. 22. 

Non-appearance by some Defendants.] — A 

summons was taken out by two or three defen- 
dants (who were the trustees and lessees of a 
mining ec mpai y work( don the cost-book system) 
that proceedings might be stayed, and that the 
matters in difference between the parties might 
be referred to arbitration. This summons was 
still pending. The third defendant hud never 
appeared, but an appearance hah been entered 
for him in' the plaintiff. Undei these circum- 
stances a motion by the two co-defendants for 
leave to appear for and use the name of rhe non- 
appearing defendant on the summons was refused 


Appearance of Third Party before Service,] — 

A defendant set up a counter-claim in which he 
asked for relief against a third party, as well as 
the original plaintiffs, but on delivery of the 
defence and counter-claim to the plaintiffs’ soli- 
citors, who were also the solicitors of the third 
party, the defendant’s solicitor told them that I 
. they must not take it as a service upon them as 
representing the third party, as the defendant 
was not sure whether he would proceed with his 
counter-claim against the third party, though, 
owing to the time for delivering the defence and. 
counter-claim to the plaintiffs having nearly 
expired, he was obliged to deliver it as it was. 
The third parly entered an appearance to the 
counter-claim, and delivered a defence. The 
defendant hn\ mg m i le un his mil d nor to pro- 
ceed with his counter-claim against the third 
parry, moved to disci) urge his appearance :■ — 
Held, that, until service of the counter-claim, no 
one cam consider himself as a defendant to it : 
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that the third party was therefore wrong in 
appearing without being served ; and that on the 
defendant amending his counter-claim by omitting 
all mention of the third party, the third party’s 
appearance should be discharged. Fraser v. 
Cooper. 52 L. J., Ch. 684 ; 28 Ch. D. 685 ; 48 
L. T. 754 ; 31 W. R. 714. 

Conditional.] — On a motion by a defendant 
who was in contempt for not having appeared to 
get aside a sequestration, he cannot be heard 
without first entering a conditional appearance 
with the registrar, which would be void if the 
motion should not succeed. Fa rid so a v. Hastings 
( Ma reh unless ) , 2 Keen, o09 j 7 L. J.. Ch. 186, 215 j 
2 Jur. 756. 


sequence. Property was purchased by the bank, 
and was conveyed to H. and two others, who 
were then the trustees. On a bill being hied by 
persons claiming a beneficial interest against the 
three trustees, the solicitors of the bank entered 
an appearance for all three of them, and prepared 
an answer 


authority from, 
, who moved that 
the appearance for him might be cancelled or 
withdrawn : — Held, that the appearance had not 


Power ot attorney to a solicitor in India to 
enter appearance and act generally for an infant 
in India, that being the practice there. Much v. 
BarmoHh , 3 W. R. 592. 

Waiver of Irregularity by.] — A formal objec- 
tion to a notice of motion is wai vcd by the party 
appearing and requesting further time to oppose 
it. Morland , Ex parte, 3 Deac. & C. 248. 

Subpoena was served on defendant at house in 
London, but he resided in country ; attachments 
issued, and he appeared : — Held, appearance 
waived irregularity ; that it must be considered 
a town cause : therefore, an order obtained for 
six weeks’ time to answer was discharged with 
costs, as being irregular. Bound v. Wells ) 3 
Made! 434. 

A waiver of irregularity in process by appear- 
ance, does not relate back so as to bring the 
defendant into contempt for not appearing in 
time. Bob bison v. Wash, 1 Anstr. 76. 

An irregularity in process may be cured by the 
defendant’s appearance. Floyd v. Wangle, 3 Atk. 
569. ' 

But not if the appearance is entered just 
before the long vacation for the purpose merely 
of avoiding an attachment. Anon., 3 Atk. 
567. 

Irregularity (if such it was) in not stating, 
in an order for substituted service, where the 
defendant was to appear, waived by the common 
appearance. Johnston v. Tottenham, II Ir. Eq. 11. 
271. " 

Irregularity of subpoena to hear judgment 
waived by appearing on a motion to advance the 
cause, and not then taking the objection. Car- 
vick v. Young , Jac. 524. 

Where an order had been obtained, that service 
of a subpoena on the attorney of the defendant, 
who resides abroad, and had brought an action at 
law against the plaintiffs, should be good service ; 
but such order was obtained, and the subpoena, 
issued and served, two days before the filing of 
the bill ; the court refused to discharge the 
order for irregularity, holding that the irregu- 
larity, if any, had been waived by a subsequent 
appearance of the defendant. Moya! Exchange 
Assurance Co. v. Short, 1 Y. & J. 570. 

Informal Appearance — Effect of Opposing 
1 j Motion.] — An order was made by the vacation 
o | judge, on the ex parte application of the plain* 
Tiiis. for servicu of Tie- writ ami notice of motion 
on the solicitors and at the place of business in 
s England of a foreig mr residing out of the juris- 
s diction. Without formally entering an appear- 
t a nee. die defendant filed aifkiants in opposition 
f to the motion, and instructed counsel, who 
- ; opposed the motion on the merits : — Held, that 


At Trial. 


Entered "by Solicitor without Authority.] 

See Bolicitob. 
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the defendant had. thereby waived the right to 
raise any objection as to the irregularity of the 
order, and must be treated as if he had been 
properly served and had formally appeared. 
Boyle v. Sucker-, 58 L. J., Ch. 141 : 39 Ch. D. 
249 ; 58 L. T. 822 ; 37 W. R. GS— C. A. 

If a defendant accepts a declaration, and acts 
as if an appearance had been entered for him, the 
court will not afterwards permit him to set aside 
a judgment for want of an appearance having 
been entered. Williams v. Stratum , 1 Bos. & P. 
(Mt.) 309* 

Effect of, on Defective Writ.] — Appearance to 
a writ is a 4< fresh step ” taken within the mean- 
ing of Ord. LXX. t, 2, and a writ which is 
irregular to the knowledge of the defendant 
cannot be set aside on his application after 
appearance. Muleltern v. Doer Its, 53 L. J., Q. B. 
526; 51 I,. T. 429. But see Willmott v. Free- 
hold House Property Co,, 51 L. T. 552 — C. A. 

The writ in an action described the defendant 
as 4 * J. L. Young, carrying on business as the 
Edison Mineograph Co. at 60, Ludgate-hill," 
The defendant, who was not in fact carrying on 
the business, entered an appearance as “ J. L. 
Young, sued as J. L. Young, carrying on business 
as the Edison Mineograph Go. at 60, Ludgate- 
hill, but who denies that he is carrying on business 
as the Edison Mineograph Co. at 60, Ludgate- 
hill, or elsewhere”; — Held, on motion by the 
defendant to set aside the writ and subsequent 
proceedings on the ground of irregularity, that 
there was no irregularity in the writ, and that 
the mistake had been set right by the form in 
which an appearance had been entered by the 
defendant. The motion was accordingly refused. 
Znceato v. Young, 3S W. B. 474. 

Writ afterwards amended.]— An appearance 
by a defendant to the original writ stafids as a 
good appearance to an amended writ. Paxton v. 
Baird (5 E. 129) followed. Hammer v. Clifton, 
10 R. 51 ; 42 W. R. 287. 

A writ not specially indorsed within Ord. III. 
v. 6, was served on the defendant, who appeared 
thereto, and obtained unconditional leave to 
defend upon a summons under Ord. XI. Y, The 
plaintiff then obtained an order to amend, and 
did amend, the writ so as to make it a specially- 
indorsed rvr.it, and again applied under Ord. XIY. : 
— Held, that the original appearance was . an 
appearance to a specially-indorsed writ, and 
therefore Ord. XIV. applied. Gurney v. Small 
([1891] 2 Q. B. 584) discussed. Paxton v. Baird, 
62 L. J., Q. B. 176 ; [1893] 1 Q. B. 139 ; 5 B. 129 : 
67 L. 77 623 : 41 W. B. 88. 

Judgment in Default of — Application by 
Person not a Party.] — If a person who is not a 
party to the record seeks to set aside a judgment 
by which he is injuriously affected, which the 
defendant in the action, has allowed to go by 
default, lie ought by summons, taken out in the 
name of the def iidam, or if not entitled to use 
the defendant’s name, then taken out in his own 
name, bur in that ;as< s< rved on both the plain- 
tiff and the defendant, apply for leave to have 
the' judgment set aside, and to be allowed either . 
tod id tin action on such terms of indemni- 
fying the defendant as the judge may consider 
right, or to intervene in the action in the manner 
pointed out by the Judicature Act, 1878, s. 24. 
sub-s. 5 Ord. XXVII. r. 15, is designed to 
enable judgments by default to be set aside by 


those who have or who can acquire a locus standi, 
and does not give a locus standi to those who 
have none. Jacques v. Harrison, 53 L. J., Q. B. 
187; 12 Q. B. D. 165: 50 L. T. 246 ; 32 W. R. 
471— C. A. 

The plaintiff issued a writ against J. to recover 
possession of a house, and signed judgment in 
default of appearance. The sheriff ejected H., 
who was in possession, and put the plaintiff in. 
H. had no knowledge of the action, and did not 
claim to hold through J. H. applied to have the 
writ and- subsequent proceedings set aside for 
irregularity : — Held, that the right order was 
that the judgment and subsequent, proceedings 
be set aside, the plaintiff to go out of any pos- 
session obtained under the judgment ; the order 
to take effect only if H. within twelve days elect 
to be added as defendant ; H. to be at liberty to 
appear upon filing an affidavit that at the time 
of the issue of the writ he was in possession by 
himself or his tenant ; the order to be without 
prejudice to any right the plaintiff might there- 
after have to sign judgment against J. upon 
filing a proper affidavit. J It net v. Johnson, 63 
L. T. 507—0. A. 

- — - Affidavit.] — It must appear from the 
affidavit of service where the defendant was 
served. Dads v. Hole, 1 Y. & Coll. C. C. 440 ; 
6 Jur. 335. 

An affidavit that the deponent has inquired of, 
and been informed by, the clerk in court, and the 
deponent believes it to be true, that no appear- 
ance has been entered by the defendant, is suffi- 
cient to satisfy the court of that fact. Tat ham 
v. Williams, 1 Hare, 159 ; 11 L. J., Ch. 117. 

Notice of Motion — Filing.] — A notice of 

motion for judgment is a document which may 
be delivered, in case a defendant does not appear, 
by filing it with the proper officer pursuant to 
the Judicature Act, Ord. XIX. r. 6. Dymond v. 
Craft, 45 L. J., Ch. 604 ; 3 Ch. I), 512 ; 34 L. T. 
786 ; 24 W. B. 842. 

A notice of motion is a document within the 
meaning of the Judicature Act, Ord. XIX. r. G, 
that may be served on a defendant who has failed 
to appear by filing the same with the proper 
officer. Morton v. Miller , 45 L. J.. Ch. 613 ; 3 
Ch. D. 516 ; 24 W. B. 723.' 

Notice of motion for judgment is not a docu- 
ment required to be delivered between the parties 
where the defendant has not appeared and the 
writ has been filed with the proper officer. 
Williams v. Cardwell , 25 W. B. 646. 

A defendant became bankrupt after service of 
notice of trial, and the common order of revivor 
was then made against his trustee, and served on 
him. The trustee did not enter an appearance. 
Notice was served on him that the action was 
restored to the paper for trial, but he did not 
appear at the trial : — Held, that it was not neces- 
sary for the plaintiff to file the pleadings or a 
notice of motion for judgment as against the 
trustee under r. 6 of Ord. XIX. of the Judicature 
Act. Charlton w Dickie. 43 L. 4.. Oh. 40: 13 
Oh. D. 160 : 41 L. T.4G7 ; 28 W.lh 228. 

— — - Notice of Inquiry as to Damages,]— In 

default of an appearance in an action for unliqui- 
dated damages, after judgment marked by the 
plaintiff, the notice »£ + ' e impair before the 
master of the court to assess damages may be 
served .by filing it with the proper officer* 
O' Connor v. Hogan, 10 L, B., Ir. 262. 
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Liquidated Demand — Claims for Pore- if the ■ 

closure and on Covenant.] —The writ in an not co: 
action to enforce a mortgage security claimed an action, 
account of principal, interest and costs on the brough 
mortgage and foreclosure or sale, and also the nectecl, 
sum of 225?. 10*. for principal and interest under trial, 
the covenant contained in the mortgage deed. 398. 

The defendant did not appear, and no statement 

of claim was delivered. Upon motion by the 

plaintiff for the usual foreclosure judgment nisi, 
and for liberty to sign final _ judgment for 
amount indorsed upon the writ : — I-—, — 
plaintiff was entitled under 
sign judgment for the liquidated 
withstanding that the claim was joined 
claim for foreclosure, but that he was nc 
to the foreclosure judgment. Him 
55 L. J., Ch. <348 ; 32 Ch. I). 635 ; 5- 
34 W. R. 591. 

Extent of Relief.]— Not. withstanding 

provision of r. 4 of Ord. XX.. that whenever a 
statement of claim is delivered the plaintiff may 
therein extend his claim without any amend- 
ment of the indorsement of the writ, the plaintiff 
cannot, when the defendant does not appear to on a 
the writ and a statement of claim is delivered by dant 
filing it with the proper officer, obtain judgment 
in default of appearance for more than he ha: 
claimed by his writ. Gee v. Pell, 56 L 
718 ; 35 Ch. D. 180 ; 56 L. T. 805 
805. 

In a foreclosure action, where a mortgagee 
applies, on motion for judgment not only for ance, 
foreclosure but also for a personal order for pay- 
ment of the mortgage debt and interest against sonall Su 

a mortgagor who has made default in entering c 
appearance and in delivering a defence, t 
statement of claim ought, however 
contain an express statement of the covenant 
upon which the personal order for payment is 
claimed. Law v. Philfty , 56 L. T. 230 ; 55 W . E. Writ.]- 

Where no appearance has been entered by the by filing it at the central office, per 
defendant in an action, the plaintiff cannot, by being unnecessary MgtUv, ■ U ft. 
his statement of claim, enlarge the scope of. the Whittaker, [1831] 2 Ch. 1 . , * * j 

claim indorsed on his wrir. Where, therefore, a W. R. 604. 

defendant did not enter an appearance to the Part Pavment 

writ issued in a foreclosure action, and the writ — Liquidated Demand— Part Payment, j 
was not indorsed for payment, the court held Where a writ of summons is mdoised for a hqim 
that the plaintiff was only entitled to the usual dated demand, and the defendant fails to appear 

on his statement thereto, the plaintiff 

of claim he was also entitled to an order for pay- for any sum actually due at the time ot enteimg 

Law v. PmK V , k judgment not ending the sum mdorsedon he 
T t >v)*> • r, w H 4.50 writ, together with interest (if any) ^nttco.wb. 

"immediate foreclosure, in case the mortgagor Hugh wj. 
did not appear, was claimed by the pleading. The Q B. b 6. s 9 R, 212 ; /0 L. S. dto , « W . h. •><> J 

Where the sum indorsed on the writ, has been 
P„tev v. Mint 48 1. J., Ch*. GOG ; 40 L. T. 651 ; reduced by payment, Wore judgment md« 


Statement of Claim — Delivery and 

...... Filing.]— When a defendant makes default in 

the appearance the plaintiff must deliver a statement 

Held, that the of claim before setting down the action on motion 
Ord. XIII. r. 3, to for judgment. Minton v. Metcalf, 46 L. J., Ch. 
demand, not- 584 ; 36 L. T. 683. 

with a Where a plaintiff, in an action for infringe- 
-,t entitled ment of a patent, upon motion for judgment, 
ett v. Jonas , heard as a short cause, asked for such judgment 
*4 L. T. 603 ; as upon his statement of claim the court should 
consider him entitled to, and his statement 
of claim stated “ Particulars of breaches are 
the delivered herewith ” : — Held, that the particulars 
of breaches might be regarded as forming part of 
the statement of claim. United 'Telephone Co. v. 
Smith, 61 L. T. 617 ; 38 W. R. 70. 

Where a statement of claim is served personally 
defendant with copy of writ, and the defen- 
subsequently does not appear in the action, 
... not necessary that the statement of claim 
should be also filed in order to obtain judgment 
J. Ch. | by default against such defendant. Ilenshaw v. 
35 W. R. Ilenshaw-, 49 L. J., Ch. 127 ; 42 L. T. 353 ; 28 
W. R. 409. 

Where a defendant has made default inappear- 
and the writ and statement of claim have 
been served upon and delivered to him per- 

’ * > necessity for the statement of 

1Jti - claim to be also filed against him. Ilenshaw v. 

, the Pentium (49 L. J., Ch. 127) followed. Phillips v. 

shortly, to Kearney, 58 L. J., Ch. 344. 

Default in Appearance— Delivery of Amended 

W-U .]— An amended writ may be delivered to a 
defendant who has made default in appearance, 

,‘sonal service 
Ka Ha'll v. 



for putting in his defence, 
1 T, 887. 


the j figment. Don: nr v. Fletcher. 21 
11 i 51) L, T. 180; 36 W, B. 604 ; 52 J. 
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then due : — Held, that s. 27 of the Common. 
Law Procedure Act, 1852, entitled the plaintiff 
to sign such judgment for only what was then 
actually due, after allowing for the payments 
which had been made. Hodges v. Callaghan, 2 
C. B. (N.S.) 306 : 26 L. J., C. P. 171 ; 3 Jur. (N.S.) 
360 ; 5 W. R. 531. 

Motion to set aside Judgment — On what 
Materials Application made.] — An application 
to set aside an order obtained by the plaintiff for 
the defendant's non-appearance may be made on 
affidavits contradicting those upon which the 
order was made, without disclosing a defence 
upon the merits. Hall v. Soot son, 9E x . 238; 
23 L. J., Ex. 85 ; 2 W. R. 103. 

On an application to set aside a final judgment 
signed for want of appearance, an affidavit 
stating the precise nature of the defence is not 
required, but an ordinary affidavit of merits is 
sufficient. Warrington, v. Leake, 11 Ex. 304; 
23 L. J., Ex. 27 ; 3W. R. 552. 

When judgment has been signed (for default 
of appearance) upon a writ specially indorsed, 
the affidavit in support of an application by the 
defendant to be let in to defend under the pro- 
viso in s. 27 of Common Law Procedure Act, 
1852, must not merely state that he has a defence 
upon the merits, but must disclose or make known 
the nature of such defence, in order that the 
judge may see that it really amounts to a 
defence. While g v. Wiley , 4 C. B. (N.S.) 653 ; 
27 L. J., C. P. 305 ; 4 Jur. (N.S.) 714 ; 6 W. 11. 
649, 

On what Terms.] — An action was com- 
menced by bankers to recover 3,512 1. paid over by 
the plaintiffs at the request of M., agent-general 
of the government of the Cape of Good Hope, to 
his credit at the Standard Bank of South Africa. 
M. had paid over the money to the Cape Govern- 
ment. The money was part of a guarantee fund 
lodged by the defendant M. with the plaintiffs 
as security for the completion of a contract to 
construct a railway in South Africa, entered into 
between the defendant M., on behalf of his 
government, and .F. & Co., contractors. The 
defendant M. was served with the writ personally, 
but he did not enter any appearance. On the 
10th April, 1889, judgment was given against 
defendant M. by default, declaring, as between 
the plaintiffs and the defendants F. & Co,, the 
plaintiffs were entitled to the money, subject to 
any claim which the colonial government might 
have thereon under the contract, and ordering 
the defendant M. to pay over such part of the 
money as should not be claimed by the govern- 
ment, and also the costs of the action. On 
motion to set aside the judgment on the ground 
that the money was not in the hands of the 
defendant M., having been handed over by him 
to the colonial government, and that the action 
had been brought against him really as nominee 
of the colonial government, and that the govern- 
ment could not be sued : — Held, that the agent- 
general must, be allowed to have an opportunity 
of presenting his case and of defending the 
action, but only on the terms that all costs 
occasioned to the plaintiffs 1 by his default in the 
action must be paid by him to the plaintiffs, 
including the costs of the present application: 
On these- terms the judgment was set aside, and 

t.wttnfcu'jft.ttii Acme... aliairajMl t*-v f !■-, a onmiefran, 


VI. JUDGMENT UNDER OED. XIV. 

a. In what Cases Applicable, 208. 

b. Principles on ivhieh Court acts, 211, 

c. Practice, 213. 

a . In what Cases Applicable. 

Special Indorsement under Ord. III. r. 6.] — 
See ante, col. 130. 

Against Married Woman.] — An order having 
been obtained under Ord. XIV. r. 1, for leave to 
sign final judgment against a married woman in 
an action for the price of goods supplied to her 
during coverture : — Held, that the order was 
wrongly made, inasmuch as there can be no 
judgment against a married woman personally 
in respect of such a claim. Pur rant v. Picketts, 
51 L. J., Q. B. 425 ; 8 Q. B. D. 177 ; 30 W. R. 
428, See Married Women’s Property Act, 
1882. 

An action for a liquidated demand which had 
accrued prior to the Married Women’s Proper ty 
Act, 1882, was brought against a married woman, 
as sole defendant. The writ was specially 
indorsed, but did not seek to charge her separate 
estate. The court on motion under Ord. XIII. r. 1 , 
allowed final judgment to be entered against the 
defendant. Prawn v, Morgan, 12 L. lb, Ir. 122. 

The plaintiffs brought an action against the 
defendant, a widow, in respect of bills of exchange 
given by her while under coverture, and having 
specially indorsed the writ under r. 6 of Ord. III., 
took out a summons under r. 1 of Ord. XIV., to 
shew cause why they should not sign filial judg- 
ment Held, that the defendant not being per- 
sonally liable, r. 1 of Ord. XIV. did not apply. 
Ortner v. Fitzgihbon, 50 ’L. J., Oh. 17 ; 43 
L. T. 60. 

Form of Order.] — The proper form of 

judgment against a married woman under s. 1, 
sub-s. (2), of the Married Women’s Property Act, 
1882, settled by the court. Scott v. M'orley, 57 
L. J., Q. B. 43 ; 20 Q. B. D. 120 ; 57 L. T. 919 ; 
36 W. E. 67 ; 4 Morrell, 286 : 52 J. P. 230— C. A, 

An order giving leave to enter final judgment 
against a married woman in respect of her sepa- 
rate estate by virtue of the Married Women’s 
Property Act, 1882, ss. 1, 19, should state that 
execution is to be limited to such separate estate 
as the defendant is not restrained from anticipa- 
ting unless such restraint exists under any settle- 
ment or agreement for a settlement of her own 
property made or entered into by herself. Pursill 
v. Tanner, 13 Q. B. D. 691 : 50 L. T. 589 ; 32 
W. R. 827. 

Evidence of Separate Estate.] — In an 

action against husband and wife to recover a 
debt of the wife contracted before marriage, 
where the marriage has taken place after the 
coming into operation of the Married Women’s 
Property Act, 1870, and i be Married Women's 
Property Act, 1870, Amendment Act, 1874, but 
before the coining into operation of dm Married 
Women’s Property Act, 1882, judgment may be 
entered against the wife under On!. XIV. r. 1, 
making the debt and costs payable out of her 
separate property, with a limitation as regarb 
execution similar to that in the form settled in 
Smtt \. Mori a (20 Q i*» h. 120) without proof 
’ " the date of 

q;r. d* . 

P. 375. 
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Payment into Court by— Eights of Plain- 227 ; 22 Q. B. D. 10 ; 60 L. T. 10 ; 37 W. R. 112 

tiff.] — Where money is paid into court under — C. A. 

Orel. SIT. as a condition for leave to defend, it In an action by solicitors upon an untaxed bill 
belongs to the plaintiff in the event of his obtain- of costs, ; the court on an application for judg- 
ing judgment at the trial: the defendant (a merit under Ord, Sill. r. 2, referred the costs 
married woman) therefore cannot set up after for taxation subject to credits, and ordered judg- 
■ judgment that she has no separate property ment to be entered; for the amount certified 
'available for execution. Bird v. Barstow, 61 to be due, Larlun v. MHierriey, 16 L. E., Ir. 
L. J., Q. B. 1 ; [1892] 1 Q. B. 94 ; 65 L. T. 656 ; 246. 

40 W. E. 71 ; 56 J. P. 196— C. A. 

Bond — Penalty,] — The indorsement on a writ 
Foreign Judgment.]— In an action upon a claimed 500?., as the principal sum due on a bond 
foreign judgment in which the writ of summons conditioned for the payment by the obligor to 
has been specially indorsed under Ord. SIT., the plaintiff of an annuity of 261. during the 
the plaintiff may obtain an order empowering’ Tife a child, and until she should attain the 
him to sign final judgment. Ilod mil v. Baxter age of sixteen years, by specified quarterly pay- 
(El. Bl. & EL 884) followed. Grant v. Easton , meats, and alleged that two of such payments 
53 L. J., Q. B. 68; 13 Q. B. D. 302 ; 49 L. T. were., due and unpaid Held, that the plaintiff 
'<645 ; 32 W. E. 239— C. A. was not entitled to proceed under Ord. SIT. r. 1, 

to obtain final judgment, but was limited to the 
Against future Assets, quando acciderint.]- Procedure spwifcd in 8 & 9 Will 8, c. 11, sS, 
In an action against an administratrix, com- v?' 

me need by a specially indorsed writ, the defen-1 fp |; 414 ; ° 9 L * L 141 ; 3 ' W * E * 94 5 ° 2 
clant shewed that she was entitled to plead , .. , 

plene administravit, but did not dispute that Hie plwntifl advanced 2oO?. to a luwtaT coin- 
there were outstanding assets of the deceased. PW-Kf 6 security of ten mortage deben- 
Leave was given to mark judgment of assets 2ol. each dated the 1st of September, 

■quando acciderint. Form of order. Fhullater and repayable the 1st of September 1891, 

J) Wh tii> u t t? Tv 17 a, with interest. By his bond, dated the 1st of 

'I ' ” * November, 1890, the defendant bound himself 

. •• ^ ^ , , to the plaintiff in 500?. to repay the 250?. on 

Joint Debt-Judgment against one Defendant the lst of September, 1891, if the company 
/—Bight to proceed against other.] On an should then dishonour their mortgage debentures, 
application under Ord. XI\ . r. 1, m an action with a defeasance if the company should honour 
against two joint debtors, one of the defendants them. The company failed to pay, and the plain - 
consented to judgment being entered against tiff issued a writ against the defendant, and 
bim, and the other obtained leave to defend, applied for final judgment under Ord. XIT. r. 1. 
The defendant, who had consented to judgment, The learned judge at chambers granted the defen- 
paid the plaintiff halt of the debt : Held, that dan t leave to defend upon bringing 500?. into 
under Ord. XI\. r. 5, the plaintiff was entitled c0iu *t ; — Hell, that this was a common money 
to proceed with his action against the other bond, and was uot Within s. 8 of 8 &■& Will. 3, 
defendant ; the principle laid down m King v. e. 11 ; that the procedure under Ord. XIT. was 
llom*# (13 M. A V 494) and Kendall v. J lam'd- applicable ; that the writ was specially indorsed 
ton (4 App. Oas. 504) not applying to such a within the rules; but that the amount to be 
case, if call James, 4 IL 356 ; 68 L. T. 515 brought into court by the defendant as a eon- 

dition to defend ought to be reduced from 500Z. 
to 250?. Gerard v. Clon'd. s*, 61 L. J., Q. B. 487 ; 
Action against Firm— Infant Partner.]— A 41892] % Q. B. 11 ; 67 L. T. 204. 

&\ j eeia Ily-iru 1 orsed writ was issued against a firm 

in which there were two partners, one of whom Foreclosure Action — Covenants to Pay in 
was an infant. Both partners appeared to the j Mortgage Deed.] — Where the writ in an action 
writ, the infant partner appearing by his guardian for foreclosure was also specially indorsed under 
ad litem :— -Held, that, notwithstanding that one Ord. 111. r. 6, with a claim for “the amount due 
partner was an infant, judgment could be signed 0 n the covenant to pay in the mortgage deed, 
.against the firm under Ord. XIT. r. 1. Harris an application to enter judgment against the 
v. Beauchamp, 63 L J., Q. B. 99: [1893] 2 mortgagor under Ord. XIV. r. 1, for the amount 
Q. B. 534 ; 4 E. 550 ; 69 L. T. 373 ; 42 W, E. 37 claimed, before the action was heard, was refused. 
— C. A. Hill v. Sidclwttom . , 47 L. T. 224. 

Solicitor’s untaxed Bill of Costs,] — In an; Where Defendants a Corporation,] — Where a 
action upon a solicitor’s untaxed bill of costs, writ is specially indorsed under Ord. III. r. 6,^ the 
where the defendant admits the retainer and plaintiff may apply for judgment under Ord. XIT. 
the work done, and only disputes the propriety r. 1, though the defendants are a corporation, 
•of the charges, an order giving leave to sign final Shelf ord y. South and East Coast j%., 4 Ex. D. 

judgment under Ord. XIV, r. j, may be made 817: 28 W. R. 407— C. A. 

of e] ip - 1 i me and before taxation of the bill. The provisions of Ord. XI V. apply to ease 
provide<L that the order preserves the right of the where the defendants arc a corporation. By 
defendant aider s. 37 of the S in r ord Act. 1843, r. 1, cause may he shewn i gainst an application 
to the costs of taxation of Lho bill, if more than under that rule by affidavit *■ or otherwise’ - : 
•one-sixth is taxed off it. iSuch an order should r. 3 shews that this afiidavit must be made by 
dire t uu the bill of costs be taxed pursuant the defendant. thus qnently. lefendan eor- 
io that statute, ind that judgment 1 * sigi 11 po it ion >( being al to m he an and,* it 

for the amount of the master’s allocatur. The can only shew yause under the . wordsy* or other- 

proper form of ordci seltle<l by the courr of wi«e.‘' Of airhead v. Direct United States Cable 
appeal. Smith v. Edirardes , 58 L, J., Q. B. Ok. 27 W. K. 70S. 

■ : ' - '■ : ■ - r : 



or that lie h <i almuicd his liability Held, 
that the defendant might reasonably call on the 
plaint iff to prove his claim, and -hmhd be uilowt d 
to defend without paying money into court or 
giving security. Lloyd's Banking Co. v. Ogle, 

When a writ of summons is specially indorsed 

g|C' : ' : ; ; ; : vV; 
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b. Principles on which Court acts. 

Order to sign Judgment only in clear Oases,] 

—•Leave to sign judgment under Orel, XIV. 
should be given only where there is clearly no 
defence to the action, and where there is any 
doubt the defendant should have liberty to defend. 
Thompson v. Marshall . 41 L. T. 720 ; 28 W. R. 
220— C. A. 

The power given by Ord. XIV. r. 1, to allow 
the plaintiff to sign dual judgment, is intended 
to be exercised where it is shewn, either from 
the acknowledgment of the debt- by the defen- 
dant, or from other circumstances, that the 
defence would be for mere purposes of delay. 
Lloyd's Banking Co. v. Oqle. 45 L. J., Ex. 606 ; 
1 Ex. D. 262 ; 34 L. T. 584 ; 24 W. R. 678. 

The procedure established by Ord. XIV. is only 
intended to apply where there can be no reason- 
able doubt that a plaintiff is entitled to judg- 
ment, and where, therefore, it is inexpedient to 
allow a defendant to defend for mere purposes 
of delay. It is not applicable to cases in which 
there are serious questions of fact in dispute. 
Jonas v. Stone, 63 L. J., P. C. 68 ; [1894] A. C. 
122 ; 6 R. 437 : 70 L. T. 174— P. C. 

Liberty to mark final judgment on a specially- 
indorsed writ will not be given where a difficult 
question of fact or a difficult question of law is 
raised by the defendant’s affidavit. Crawford 
v; Grill-mar , 30 L. R., Ir. 238—C. A. 

When there is “ no fairly arguable point to be 
argued on behalf of the defendant,” effect must 
be given to Ord. XIV. r. 1. Anglo- Mali an Bank 
v. Wells, 38 L. T. 197— C. A. 

The same considerations apply to a case under 
Orel. XIV. and to proceedings under a debtor 
summons as to whether the latter will be stayed 
without security pending the trial of an action 
for the debt. Jacobson , Be parte . Pineoff's , In re, 
52 L. J., Oh. 561 ; 22 Ch. D. 315 ; 48 L, T. 197 ; 
31 W. R. 554. 

When Defendant has a Counter-claim.]— The 

plaintiff specially indorsed the writ for certain 
sums of money claimed, by virtue of promissory 
notes and covenants, by way of a liquidated 
amount. Upon the defendant appearing, the 
plaintiff took out a summons to sign final judg- 
ment in compliance with the terms of Ord. XIV. 
The defendant resisted this application on the 
ground that he had both a good defence to the 
action on the merits, and also a good counter- 
claim against the plaintiff : — Held, that the right 
to bring a. counter-claim is not a right of course, 
but depends on the discretion of the judge, 
Anglo- Mali an Bank v. Wells, 38 L. T. 197— C. A. 

. If the counter-claim, as disclosed by the affi- 
davits, were sufficiently connected with the cause 
of action, it might be set up as a defence even to 
a liquidated claim on a bill of exchange, lb. 

Leave to Defend Unconditionally,] — In an 

action against a surety on a specially-indorsed ’ 
writ it was not shewn that the debt had, been 
acknowledged In tin principa debtor, ’ or that 


under Ord. III. r. 6, if the defendant makes an, 
affidavit under Ord. XIV., and goes beyond the 
bare statement that he has a defence on the 
merits, shewing what the grounds of his defence 
are, and gives reason for thinking that the defence 
is substantial, he ought not to be compelled to 
pay money into court as a condition to his being' 
let in to defend. Runnacles v. Mesqnita, 45 
L. J., Q. B. 407 ; 1 Q. B. D. 416 ; 24 Wi R. 553. 

Admission in Affidavit in support of 

Motion of Defence to Part of Claim — Statute of 
Limitations.] — Where the affidavit in support of 
a motion for leave to sign final judgment, under 
r. 1 of Ord. XIII. for the amount specially 
indorsed on the writ of summons, or for so much 
thereof as the court should deem meet, stated 
that the statute of limitations might be set up 
as a defence to part of the claim : — Held, that 
the motion should be refused. Bellow {Lord) v., 
Markey, 4 L. R., Ir. 747—0. A. 

— — - Rill of Exchange — Defence that Bill 
Drawn in Fraud of Defendant.] — When a plain- 
tiff in an action on a bill of exchange alleges that 
he is a bond fide holder for value of the bill, and 
the defendant in his affidavit for leave to defend 
alleges that the bill was drawn in fraud of him,, 
the plaintiff is not entitled to sign final judg- 
ment under Ord. XIV. r. 1, but the defendant is 
entitled to unconditional leave to defend, for the: 
onus of proof that he is such bona fide holder 
for value of the bill is cast upon the plaintiff. 
Fuller y. Alexander , 52 L. J., Q. B. 103 : 47 L. T.; 
443. ... p . 

Where Defendant has a Set-off.]— The 

defendant in an action for calls, brought by the 
liquidator of a company which is being volun- 
tarily wound up under the Companies Act. 1862, 
is entitled to have leave to defend uncondi- 
tionally under r. 1 of Ord. XIV., if he has a 
set-off. exceeding the amount of the claim, t due 
to him from the company. Groom v. Rathbone , 

41 L. T. 591. 

Leave to Defend Conditionally — Goods “upon 
Sale or Return.”] — The defendant received from 
the plaintiff jewellery “upon sale or return” ; 
the defendant delivered it to a woman who, with- 
out his authority, pledged it, and he was unable- 
to recover it. The plaintiff thereupon issued a 
debtor summons against the defendant for the 
price of the jewellery ; hut proceedings upon it 
were stayed without calling upon the defendant 
to give security for the amount claimed. The 
plaintiff did not appeal from the decision upon 
the debtor summons. Subsequently the present 
action was commenced with a specially-indorsed 
writ, and a master directed, under Ord. XIV., 
that the plaintiff should be at liberty to sign 
judgment, unless the defendant paid into court 
the, amount claimed within four days : — Held, 
that the order of the mast er could not set; aside ; 

■ ;di hough, n- 1 plaintiff hud uu appeal d 
against the decision upon the debtor summons, 
ir- might have 1 eon bell r to refuse n, entertn si 
an application under Ord. XIV.. yet the plaint ill 
was otherwise entitled to' sign judgment unless 
the condition imposed should be complied with, 
the defendant not setting up a clear defence 
upon the merits. Mag v; Barker, 48 L. J., Ex., 
569 : 4' Ex.' D. 279 ; 41 L. T, 265 } £7 W. R. 745* . 
-0. A. ' ■ , . 
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Xo absolute Eight to Defend upon bring- i pleadings were closed in default of reply, viz. on 

^ CJ + „ i Tin . 1 i -x.i_ -r_ i, V / 3 


ing the Sum claimed into Court.] — Where a 15th January, the plaintiff served notice under 
summons has been issued under Ord. XIV., the Ord. XIV. The delay was alleged to have arisen 


defendant, if he makes no affidavit of merits, is through negotiations for a settlement and by the 
not entitled as a matter of right to defend the Christmas vacation : — Held, that the motion 


action upon offering to bring the sum claimed should be refused. Annaly v. Comyn , JO L. E., 
into court. A discretion is vested in the judge to Ir. 102. 


decide whether, upon considering the other facts 
of the case, the defendant’s offer is a sufficient 


After Defence delivered.] — Although the 


ground for refusing the plaintiff’s application, primary intention of the provisions of Ord. XIV. 
Crunij) v. Cavendish, 49 L. J., Ex. 491 ; 5 Ex. D. is that the plaintiff should make his application 
211 ; 42 L. T. 136 ; 28 W. E. 562 — C. A. for summary judgment as soon as he can after 

_ , _ , ^ ' appearance has been entered, yet he is not pre- 

— — Defendant entitled to Interrogate.] — In eluded from making such an application after 
shewing cause under Ord. XI \. r. 1, why the defence delivered. In such a case, however, he 
plaintiff should not be at liberty to sign final must account for his delay. Me Lardy v. Slat emu, 
judgment notwithstanding appearance, it issuffi- 59 L. J., Q. B., 154 ; 24 Q. B. D. 504 ; 62 L. T. 


cient if the defendant shews enough on his 151 • 38 p v 319 


affidavit to entitle him to interrogate the plain- 
tiff. Harrison v. Bottenhelm , 26 W. E. 362 — 
C. A. 


Prima facie no Defence — Cross-Examina- 
tion of Deponent.] — The defendant filled up an 


After a statement of claim and a defence have 
been delivered, the plaintiff cannot move for 
final judgment under Ord. XIII., r. 1. Sligo By. 
v. Palmer , 24 L. E., Ir. 58. 


v- • 4-1 i • *■ Plaintiffs Affidavit] — It is not necessary 

application fo shares m the plaintiff company, under 0 rd. XIV. r. 1. that the affidavit of the 
winch stated hat 1* per share was paid upon plaintifl should be ma ’de pr i 0 v to the granting of 
application Xhishedid at the request of B (not ‘ he summ0 ns calling on the defendant to show 


an agent of the company), who asked the defen- 
dant to do it to enable the directors to go to 


cause why the plaintiff should not be at liberty 


U U, xu uu MU uimuxu mu u tee tors tuguw to. s ign final judgment. Bern v. Cooper , 40 L. T. 

allotment, at the same time telling him that if 29 . 27 W E 2°4 C A X 

the application was not made use of he would be 5 


held harmless. The amount payable upon appli- 
cation was paid into the company’s bank, but not 


Who may make.] — When, a writ is 

specially indorsed, but the plaintiff is a corpora- 


by the defendant, i he company now sued for tion, an order calling upon the defendant to 
unpaici calls, and & clerk of the company swore s j iew cause why final judgment should not be 


by affidavit that a letter of allotment was duly s jg nec ] ? under Ord. XIV. r. 1, cannot be obtained, 
l os l e i to , ,, ie <e ^ cn< ^ ail: * ' K ‘ defendant swore because that rule requires an affidavit to be made 
that the letter never was received. On an appli- b y the plaintiff himself as to his own belief that 
cation by the company to sign judgment under there is no defence to the action ; and an affidavit 
Ord. XI W, the divisional court gave the defendant b the officer of the corporation ' is not sufficient. 

nnAnru lfimla aovo rl mf/un H K11+ hair! Jt ' • „ „ __ . V, . . v 1 : 


- . , „ ; uy me uineex ui Liie corpuiaLiun. is uut auiuuiuiui. 

uncoriilitioiml leave to defend But held, ,011 j$ ank of Montreal v. tarn, iron, 4(5 L. J.. Q. B. 
appeal, that on the authority oiHouMd Fire m . 2 Q. B. D. 536 ; 36 L. T. 415 : 25 W. It. 
hmmutcis Co. v. brunt (4 bx. D. 216) tins was 593 — c. A. See now Ord, XIV. r. 1. 
no defence to the action if the letter ot allotment An ap pi ication unde r Ord. XIV. r. 1, that the 
was posted. As the defendant, however, desired defendant may be called upon to shew cause why 
to cross-examine the clerk who swore to the post- judgment should not be signed, must be 

ni S‘ the letter, leave was given to defend upon on arjL affidavit that in the plaintiff’s belief 


the defendant paying the amount sued for into there is no defence to the action 
S AiV ii ^ a S fi Cold.. Mining Co. v. 2 ustnedge, in ust be made bv the plaintiff hi 


30 W, R. 880- 


tliere is no defence to the action. The affidavit 
must be made by the plaintiff himself. Prederiel 
v. Vunderzee, 46 L. J., C. P. 19! : 2 C. P. IX 
70 : 35 L. T. 889 ; 25 W. K. 389— 0. A. 


Short Cause List— Payment into Court.]— ’ 00 ^ vv ' 

When an action is ordered to be tried in the Sufficieiiey and contents of.] - On a 

short cause list under Ord, XIV. r. 8 (b), a defen- + . » , K 5 

j , , i j , . , v , motion for leave to sign final judgment under 

dant should not, unless under exceptional cir- ^ , \ ^ 

be onleml to bring the amo.mt in m ; ^ ^ ^ o£ ^ 

dispute into court. IId,l v. bmwm, 10 B. 24b. but tha deponent ^ p f edge hls bulie f that 

• there is not any answer of any kind to the plain- 
e. Practice. tiff’s demand ; and the absence of this averment 

Time for Application.]— If a plaintiff, after is supplied by the fact of the defendant 
appearance by the defendant, takes a deliberate making an affidavit in answer which shews that 
step to have an action tried by a jury, by serving ^ ie & as 11 an y detenee to the action. Atelg v. 
a statement of claim, or notice in lieu of state- Massey, 6 L. B., Ir. 44o O. A. 
men! of claim, he cannot then move for final an application for final judgment iinder 

judgment under Ord. Xill. r, 1. Sf e wart stow u Qrd. XIII. r. 1, the affidavit of the plaintiff, 
Loan Co. v. Baku 12 L. B„ Jr. 418; after verifying the cause of action, stated that 

the plain mV vas -adviso«l and bciiove i Unit too 


After Pleadings closed,] — After issue defendant had no defeuce on the merits the 
en joined on a defendant’s defence, a action”: — Held, that the affidavit was sufficient. 


has been joined on a defendant’s defence, I action”: — Held, that the affidavit was sufficient, 
plain jiff e; mm obtain final judgment on motion Manning v. Maria By, 12 b. E., Lr, 372. 
mder Ord, XML v. I. llarfait v. Lalor, 12 Uimn'mi applicaiiou t sigi final judgment on 
L. B., I r. 44, a writ, which was adnii t tt d ly a spt cia ] d - ii M >rsed 

The writ in an aeil u ,ff ejecum: m was si i red < nc . for goods sold f ml d( liv ed, the verification 
<■- 1 10th Xovembei : nnuearance entered and V the cause of act. ion was a paragraph in the 







ifli 

lit 



Dombcif v. Pirn, fair, mi L. M Q. B. ; [1897] 
1 Q. fi. 36$ ; 7o L. T. 676 — 0. A. 

Where a motion is refused mil'll costs, the 


ihe defendant to he at liberty 
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14 The defendant herein is indebted to me in the 
sum of Ml. 16s*” (being the amount indorsed), 

•• as per particulars specially indorsed on the 
•writ of summons herein” : — Held, that the para- 
graph. coupled with the indorsement, was suffi- 
cient to entitle the plaintiff: to judgment. Murphy 
v. Milan, 18 L. R., Ir. 468—0. A. 

Where a specially-indorsed writ in an action 
against the drawer of a dishonoured cheque 
alleges that notice of dishonour has been given, 
it is not necessary to verify this allegation speci- 
fically in the affidavit in support of an applica- 
tion for judgment under Ord. XIY. May v. 
Chidley. 63 L. J., Q. B. 355 ; [1894] 1 Q.B.451 ; 
10 R. 423. 

Upon an application in an action on a dis- 
honoured bill or cheque, for leave to enter judg- 
ment under Ord. XIV. r. 1, the affidavit suffi- 
ciently verifies the cause of action if it alleges a 
promise to pay, although it does not allege notice 
of dishonour, a promise to pay operating as evi- 
dence either of notice of dishonour or of a waiver 
of such notice. Roberts v. Plant , 64 L. J., Q. B. 
347 ; [ 1895 ] 1 Q. B. 597 ; 14 R. 222 ; 72 L. T. 
181 : 43 W."R. 3(J8—0. A. 

Defendant’s Affidavit. ] — Hearsay evidence is 
not to be shut out on such an application. Xor 
is it necessary that the defendant should shew a 
good defence on the merits, if he can suggest 
some reasonable defence. Harrison v. Botten- 
helm, 26 W. R. 362— C. A. 

A defendant corporation, not being able to 
make an affidavit, can only shew cause under the 
words i; or otherwise.” Mu i rhea d v. Direct 
'United States Cable Co 27 W. R. 708. 

Affidavits in Reply.]— Upon an application by 
the plaintiff for leave to sign judgment under 
Ord. XIV. r. 3, the court or judge may in its or 
his discretion allow the plaintiff* to file an 
affidavit in reply to the defendant’s affidavit. 
Davis v. Spence , 1 C. P. D. 719 ; 25 W. R. 229. 

Upon application by the plaintiff for leave to 
sign final judgment under Ord. XIV., the court 
•or judge has a discretion to allow the plaintiff to 
file an affidavit in reply to the defendant’s affi- 
davit. Mothemm v. Priest , 49 L. J., C. P. 104 ; 
41 L. 1\ 558 ; 28 W. R. 277. 

Where the defendant has filed an affidavit for 
leave to defend, the plaintiff cannot file a counter- 
affidavit by way of reply on the merits. Xorth 
Central Waggon Co. v. Wales Waggon Co 39 
L. T. 628. 

Upon an application by the plaintiff by sum- 
mons, under Rules of Court, 1875, Ord. XIV. 
r. la, for leave to sign final judgment, the court 
•will allow the plaintiff to read an affidavit made 
by him in reply to the defendant’s affidavit. 
Cirri n v. Crepe, 49 B. J., Ch. 63 ; 3 3, Oh, D. 174 
41 L. T. 522 28 W. R. 123. 

Strict Conformity Necessary.] — In summary 
applications under Ord. XIII.. a strict conformity 
with the provisions of the order As indispensable. 
Kicly v. Massey, (j L. PL Ir. 445 — 0. A. 

Fresh Application after Refusal on Technical 
Grounds.] — A second application may be made 
for summary judgment under Ord. XIV. r. 1. 
where the first application ins been reused upon 

, IPj- cmfnrml of n. fpAnrienl defoet m the writ 
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applicant cannot come in, having supplied the 
defect which defeated him, and get a new, but 
substantially similar motion granted. Kiely v. 
Massey, 6 L. B., Ir. 445 — 0. A. 

Amendment of Indorsement.] — Where a writ 
of summons was indorsed with admittedly liqui- 
dated demands, and also with a small sum which 
the defendant alleged was in the nature of an 
unliquidated claim : — Held, that, the court had 
power to amend the writ, by striking out the 
amount, of the alleged unliquidated demand, and 
to give final judgment under Ord. XIII. r. 1, for 
the balance. Robinson, v. Ralston , 8 L. Ik, Ir. 
26— C. A. 

On a motion for judgment, the plaintiff’s affi- 
davit. verified the whole of the debt claimed in 
the Writ, of summons ; but the defendant having 
filed an affidavit disputing a part of the demand, 
the plaintiff by an affidavit in reply and by his 
counsel, admitted that this part of _ the claim 
could not be sustained, and had been included in 
the writ by mistake : — Held, that the plaintiff 
was entitled to judgment for the residue. Rye 
v. Hatches, 16 L. R., Ir. 12. 

A writ which claims payment of a sum which 
is in dispute, besides payment of a liquidated 
demand, is not specially indorsed so as to entitle 
the plaintiff to judgment under Ord. XIV. for 
the liquidated demand. Clarke v. Berger , 36 
W. E. 809. 

After Summons taken out.] — In order to 

entitle a plaintiff to enter final judgment under 
Ord. XIV. r. 1, the writ of summons must be a 
good specially -indorsed writ under Ord. HI. r. 6, 
at the time when the summons under Ord. XIV. 
is taken out. Where, therefore, the indorsement 
on a writ was amended after the issue of a sum- 
mons under Ord. XIV. by striking out an unliqui- 
dated demand : — Held, that there was no juris- 
diction to make an order giving the plaintiff 
leave to enter final judgment. Gurney v. Small , 
60 L. J., Q. B. 774 ; [1891] 2 Q. B. 584 ; 65 L.T. 
754. 

After Application for Judgment dis- 
missed.] — On a summons for judgment uncon- 
ditional leave to defend was granted on the 
ground that there was a claim for interest in the 
nature of unliquidated damages, and therefore 
the writ was not specially indorsed. The plain- 
tiff amended his writ by striking out the claim for 
interest and took out a fresh summons, on which 
he obtained judgment: — •Held, that the defen- 
dant’s appearance to the original writ must 
stand as an appearance to the amended writ, 
and that the defendant having appeared to a 
specially-indorsed writ, there was jurisdiction to 
give leave to enter final judgment. Gurney v. 
Small ([1891] 2 Q. B. 584) discussed. Barton v. 
Baird, 5 R. 129 ; 67 L. T. 623 ; 41 W. R. 88. 

Leave to Defend as to Bart of Claim — Form of 
Order.] — When upon shewing cause against an 
application for leave to sign final judgment 
under Ord. XIV., the defendant’s affidavit 
admits part, of the claim to be due, and discloses 
a defence upon the merits as to the residue, there 
is no power under r. 4 to require the defendant 
to pay to the pin i tiff Ho amount admitted to 
be due as a < ondi ion of being allow 3 U d< fend 
as to the .residue. The proper order is that the 

" —'*• 4! — ^ ~ amount admitted ; 

to defend as to the ■ 



Dennis v. Seymour 
27 W. R. 475. 


YII. DISCONTINUANCE AND WITH- 
DRAWAL OF DEFENCE. 

See R. S. C., 1883, Orel. XXVI. 

a. Di$eontmm?we. 

1. Generally. 218. 

2. Costs, 223. 

1), Withdrawal of Defence, 225. 



Fresh Cause of Action set up.]— The plaint! 
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inquiries merely has been made, the bill cannot 
be dismissed. JBlueh v. Coin off hi, 9 Sim. 511 ; 
8 L. J., Oil. 89. See Cases infra. 

Where for any reason the execution of a final 
•decree of the court in a suit fails, or is set aside, 
and the proceedings as regards that execution 
are taken off the file, the whole suit is not dis- 
] J ! i •continued thereby. Singh v. Shujh , 9 L. T. 129. 

H j t: By Consent.] — After decree for an account, 

!f j|l the bill cannot be dismissed even with consent ; 

but the proper order is to stay all the proceed- 
qf Jill fit ings. Egg v. Devey, 11 Beav. 221. 

• 1 {I •]: Dismissal of bills in which executors and 

Hjjiql trustees are parties may be by consent, but not 

; j 1 " upon terms of an agreement between the parties, 

\ J j jj :fej unless the court has heard and sanctioned such 

r- p; i; i terms. Warwick . v. - Cox, 9 Hare (App.) xiv. 

jjj.ij! After decree, the bill cannot be dismissed by 

| j i‘ jf* consent; but an arrangement for disposing of 

; |j j ■. V the fund in court may have effect, by consent, 

s il j i: on further directions. Lashley v. Hogg, 11 Ves. 

LI IS ;li , - 602. 

, (j j, Semblc, after a decree has been pronounced 

j.il ■ 1 1 I by the court, an order to dismiss the bill will 

!p|;| j' not be made, even by consent. Mayhew v. 

tf || |] BriithighamiyS Ij. J., till. 89. 

|J A bill cannot be dismissed by agreement of 

the parties ; some step in court must be taken 
for that purpose. Rome v. Wood, 1 Jac. & Walk. 
345 ; 21 B. E. 179. 

Bill dismissed without costs, upon motion, 
having been filed under a mistake, under which 
j i|i ;!: both plaintiffs and defendants were at the time. 

Broughton v. Lashmar, 5 Myl. & 0. 136. 

The court, upon a petition to enforce an 
agreement entered into by the parties to the 
cause, after the cause was at issue, to compro- 
mise the suit, refused to dismiss the bill, or to 
stay the proceedings in the cause. Askew v. 
Millington, 9 Hare, 65 ; 20 L. J., Ch. 508 ; 15 
Jut. 532. 

A bill containing reflections on a party 
ordered by consent to be taken off the file. 
Clifton v. Bentall , 9 Beav. 105. 

Bill and answer allowed to be taken off the 
file by consent of plaintiff and defendant. Tre- 
maine v. Tremaine, 1 Tern. 180. S. P., Arnold 
v, Hardwiche, 7 Sim. 343 ; 4 L. J., Ch. 152. 

Bill taken off the file by consent. Walton v. 
Broad bent, H Hare, 334. 

A bill containing offensive statements ordered, 
by consent,' to be taken off the file. Demin v. 
Taylor , 6 Beav. 120 ; 11 L. J., Ch. 397. 

Sufficiency of Notice.] — A written notice by 
plaintiff’s solicitors, “We are instructed to pro- 
ceed no further with the action,” is a sufficient 
notice of discontinuance within Ord. XXIII. r. 1. 
The Bommerania, 48 L, J., P. 55 : 4 P. D. 195 : 
VJiblwT. 642./' 

In an action for an injunction and damages 
the defence denied liability, but a sum was paid 
into court in respect of the claim for damages. 
The plaintiff accepted the sum in satisfaction of 
his claim for damages and informed the defen- 
dants in writing that he should discontinue the 
action, take the money out of court, and tax his I 
l costs ; — Held, that the plaintiff’s letter was not ' 
o notice of discontinuance m ; hs ro mititie the 
defendants to their wulci Ord ‘XXILi.l. 
Moon v. Dickinson, 63 L.T. 371 ; 38 W. B, 278. 


by his statement of claim, alleged that he was 
the proprietor of the copyright in a design 
representing an infant asleep upon a pillow, 
which was duly registered by him in 1879, and 
that, the defendant had infringed such copyright, 
and he claimed an injunction to restrain the 
defendant. The design was registered under the 
Fine Arts Copyrights Act, 1862. The defendant 
delivered a defence in which lie alleged that, for 
certain reasons connected with registration, 
which he stated, the plaintiff was not the pro- 
prietor of the copyright in the design, and that 
the action was not sustainable. The plaintiff 
thereupon amended his claim by striking out 
the paragraph which alleged that he was the 
proprietor of the copyright in a design, and 
Substituting a statement that, in 1870, he caused 
to be registered at Stationers’ Hall a certain 
book, of which a subsequent edition was pub- 
lished, in which was contained a drawing repre- 
senting an infant asleep upon a pillow. The book 
was registered under the Copyright Act, 1842. 
More than eight days after the delivery of the 
amended statement of claim the defendant moved 
that the plaintiff might be ordered to pay the 
costs of the action up to the time of the delivery 
of such amended pleading, and also the costs of 
the motion, and that the action might be stayed 
until the payment of all such costs. He con- 
tended that what had been done by the plaintiff 
amounted to a discontinuance of his original 
action and the commencement of a new one : — 
Held, that the motion was altogether irregular, 
and must be refused with costs, as the proper 
course was for the defendant to have moved, 
under Ord. XXVIII. r. 4, within eight days after 
the delivery of the amended pleading for a 
disallowance of the amendment, or allowance 
thereof subject to terms as to costs or otherwise, 
provision for the costs of such amendments being 
made by r. 13 of the same order. Bourne v. 
Coulter, 53 L. J., Ch. 699 ; 50 L. T. 321. 

Payment into Court with Denial of 

Liability— Costs.]— -In an action for breach of 
contract, in which the plaintiffs alleged several 
distinct breaches, the defendants, while denying 
all liability, paid into court in the alternative a 
sum by way of satisfaction of one alleged breach. 
The plaintiffs took out the sum so paid in, and 
gave notice that they accepted the same in full 
satisfaction of the causes of action in the state- 
ment of claim mentioned : — Held, that what the 
plaintiffs had done was equivalent to a discon- 
tinuance, that they were entitled to tax their 
costs under Ord. XXII. r. 7, and that it was not 
necessary for them also to give notice of discon- 
tinuance under Ord. XXVI. r. 1. Melllumtith 
v. Green, 54 L. J., Q. B. 41 ; 14 Q. B, ,D. 766 ; 
52 L. T. 81— C. A. 

• Two Actions,] — An. action and a suit in 

equity having been commenced for the same 
cause, after issue joined and notice of trial in the 
action, an order was made in chancery that the 
plaintiff should elect. He elected to proceed in. 
equity, and the record was withdrawn at nisi 
prius. An order was afterwards made in chancery 
in favour of the plaintiff, and directing the defen- 
dant to pay the costs of the action. On appeal 
it was ordered that this - ireetion be omitted, 
sod the defendant be at liberty to proceed at 
law. The defen lant then obtained i judge’s 
~er, u that the plaintiff do pay die defendant 
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Rented to proceed in equity”: — Held, that this J overruled. McGowan v. Middleton , 52 L. J.. 

eievtcu i * * t j i — ! r\ x> oss . n a t> t\ . oi txr o oos n a 


order was erroneous, as there had been nothing 
that amounted to a discontinuance of the action, 


Q. B. 355 ; 11 Q. B. D. 461 ; 31 W. R. 835—0. A. 
A counter-claim is not equivalent to a separate 


In cross actions, an order had been drawn up dant cannot proceed with his counter-claim, 
by consent that one of the actions should abide Varasseur v. Krypp , 15 Ch. D. 474 ; 28 W. E. 
the event of the other. Before the first came on 366. 

for trial it was discontinued on account of the An action commenced in the high court can- 
death of a material witness : — Held, upon an not be sent down for trial in a county court 
application to have judgment entered in the under s. 65 of the County Courts Act, 1888, where 
second action, that the court could not hold this the plaintiff has discontinued, and only a counter- 
discontinuance to be such an event of the first claim by the defendant remains to be tried. Meg. 
action as to justify plaintiffs obtaining judg- v. City of London Court Judge, 60 L. J., Q. B. 
ment in the second action. Rawlings v. Regents 575 ; [1891] 2 Q. B. 71 ; 64 L. T. 869. 

Canal Co., 15 L. T. 281. . 

On Undertaking as to Damages.] — A 

Validity of Notice — “Proceedings taken in j plaintiff who had given an undertaking as to the 
Action after Receipt of Defence.”] — By Ord. damages discontinued his action : — Held, that 
XXVI. r. 1, the plaintiff may at any time after the court would nevertheless direct a reference as 
the receipt’ of the defendant’s defence, “before to damages. Newcomen v. Coulson, 47 L. J., Ch. 
taking any other proceeding in the action (save 429 ; 7 Ch. D. 764 ; 38 L. T. 275 ; 26 W. R. 350. 
any interlocutory application), by notice in writing 

wholly discontinue his action against all or any Supplemental Action.]— An action can- 

of the defendants.” In an action by the holder not be treated as supplemental to an action that 
against the acceptor and the drawer "of a bill of has been discontinued. United Telephone Co. v. 
exchange, the acceptor paid money into court Tasker, 59 L. T. 852. 
in satisfaction of the claim, while the drawer 

delivered a defence denying liability, and set up Leave to discontinue— Eacts found by Arbi- 
a counter-claim. The plaintiff, after receipt of trator.]— After an action had been referred to an 
the defence, paid into court the amount of the arbitrator to state a special case, and he had in 
counter-claim, and took out of court the amount the case found the facts with regard to all but a 
paid in bv the acceptor, and then gave the very small portion of the claim in the defendant’s 
drawer notice of discontinuance : — Held, that the favour, the plaintiff applied under Ord. XXIII. 


prevent him from giving notice or discontinuance, v. way or a, <±o u. u.., vs. o* o, » vj. 5 

Splneer v. Watted L. J.. Q. B. 383 : 23 Q. B. D. 40 L. T. 194 ; 27 W. R, 412. 

350 ; 61 L, T. 711 ; 37 W. R. 676 — C. A. ' • . , . , y . 

? By some Plaintiffs only.] — Motion by 

Against some Defendants only.]— Where a suit some of several plaintiffs to have bill dismissed 
becomes useless against a particular defendant, against them .with costs granted on terms. JJol- 
it is a laudable course for the plaintiff to dismiss kirk v. IfolMrlt, 4 Madd. 50. . 

the bill against him, and he may incur censure if Bill dismissed by one co- plain tin as to himself 
he brings the suit to a hearing without doing with costs without the consent of the other, 
this Wright v. Barlow, 5 Be G. & 8m. 43 ; 15 Lang dale v. Lang dale, 13 Ves. 167. And see 
Jur. 1149. Lloyd v. Wingfield, 1 Hog, 192.. 

In an action against several defendants a notice If several plaintiffs join in instituting a suit, 

whollv discontinuing the action as against some one of them will not be allowed to withdraw from 
of the defendants is irregular, and will be set the prosecution of it unless he makes out, to the 
aside. The proper course for the plaintiff to satisfaction of. the court, that it is not consistent 
adopt is to obtain leave to withdraw his cause of with prudence to prosecute the suit furthei. 
complaint as against such defendants. A plain- Jeff coat v. Jeff coat, on. J. (o.s.) On. 4o, 
tiff is entitled," under Ord. XXII. r. 1, by leave . 

of the court or a judge, to discontinue his action — Test Action. ]-W hen an action, which 
whollv so: far as some of the defendants are con- had been made a test action (for the pm pose of 
eerned, and to strike out such defendants from deciding the rights of the plaintiffs m a number 
the statement of claim, where the causes of action of similar actions against the same defendants), 
against such defendants are in the alternative, came on for trial, the plaintiff declined to pro- 
and distinct from the causes of action alleged ceed, on the ground that he was not m a fit state 
against the remaining co-defendants. Carlisle v. of health to attend and be examined as a witness 
Belfast Union, 10 L.~K., Ir. 86. On a previous occasion he had moved tor and 

obtained a postponement of the trial on the 
Not a Stay of Proceedings,']— A rule to discon- ground of his ill-health. A week before the trial 
tiuue is not a stay of proceedings. Beetm or an application by the plaintiff m chamber to 
Baker r. J, >j, or Cupp 15 M. A W. 149; ‘5 stay ah pr ceedings in the action hut bcc a 

O y if |7J !:"> L Kx 320: f > .1 i did ref uscu t u Mo gi mu thin ilic i.ainud no 

dominus litis, but a trustee for the plaintiffs m 
Effect of— Upon a Counter-claim.]— By discon- the other actions. At the trial the plaintiff aske 1 
tinuing m action aiier ; ummar-eb m h»s wai foi a iH^ponemonL or roof 
doiivci .i a plaintiff aimol pu a« on •> ’< « 1 iwimsu might be mo eutvieit .« - 1 -' 11 ■ - ~ ■ 

to prevent the dido) ii lain Iron enforcing ag: nxt -hoi.1, _ Uial cl Court con d >.i cn d 
him the n uses of act ion (vutamed in the< muter- ngnts of the plimtiM m hw ot.,e HAfi It 
claim. i v. A rujw (15 Ch. I*. 471) must act as it the pKuatnt hau not appeared at 
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the trial, and must dismiss the action with costs. 

Robinson v. Chadwick , 47 L. J., Ch. 607 ; 7 
Oh. D. 878 ; 88 L. T. 415 ; 26 W. It. 556. 

In that class of cases in which, to avoid multi- 
plicity of suits, one person is allowed to sue on 
behalf of himself and all others in the same 
interest, the plaintiff cannot dismiss his hill after 
a decree, because such a decree not only provides 
for the rights of himself but of all others who 
choose to come in and take the benefit of it, but 
the rule only applies to suits in which a decree 
has been pronounced. White v. Westmeath 
(Lord), Beat. 177. 


notice of trial given, a suggestion of his death 
was made, and his administratrix appeared and 
pleaded to the suggestion. The plaintiff after- 
wards applied to a judge for leave to discontinue 
on payment of the costs of the pleas to the 
suggestion, but the judge made the usual order, 
on payment of full costs Held, that the order 
was right, for that s. 188 of the Common Law 
Procedure Act, 1852, put the administratrix in 
the same position as if she had been the original 
defendant in the action. Benge v. Swaine or 
Page . 15 C. B. 784 ; 2 C. L. E.'l882 : 23 L. J. 
C. P. 182. 


What Costs allowed.] — On the discontinuance 
of. an action, the costs of all work .in preparing, 
briefing, or otherwise, relating to affidavits or 
pleadings, are allowed, provided, in the opinion of 
the taxing master, such work has not been pre- 
maturely done. Harrison v, Zeutner, 50 L. J., 
Ch. 264*; 16 Ch. D. 559 ; 44 L. T. 331 ; 29 W. R. 
393. 

By Ord. ' LXV. r. 27, special allowances in re- 
spect of (sub-r. 9) u such just and reasonable 
charges and expenses as appear to have been 
properly incurred in procuring evidence ” shall 
apply to all taxations in the supreme court : — 
Held, that under this rule a master had a dis- 
cretion to allow charges and expenses properly 
incurred by the defendant in procuring evidence 
where the plaintiff, having given no notice 
of trial, subsequently discontinued the action. 
Windham, v. Bainton, 57 L. J., Q. B. 519 ; 21 
Q. B. D. 199 ; 36 W. It. 832. 

When a plaintiff in an action, after succeeding 
in an interlocutory application, the costs of which 
are made costs in the cause, gives notice of dis- 
continuance of the action, under Ord. XXIII., 
the defendant is entitled to his costs, including 
the costs of such application. The St. Olaj\ 46 
L. J., P. 74 ; 2 P. D. 113 ; 36 L. T. 30. 

If the plaintiff discontinued before giving 
notice of trial, the defendant vans not under any 
circumstances entitled to any of the costs of 
preparing for trial, and therefore not to instruc- 
tions for brief. Cooper v. Boles , 5 II . &: N. 188 ; 
29 L. J., Ex. 141 ; 6 Jur.(N.S.) 150, 256 ; 1 L. T. 
302 ; 8 W. R. 182. S. P., Doe d. Postlethwaitc v. 
NeaU, 2 M. & W. 732 ; 6 13. P. C. 166. 

The defendant’s costs of “ preparing for trial 
could not be allowed where a plaintiff: discon- 
tinued before notice of trial, even though liberty 
had been reserved to the plaintiff under a judge’s 
order to set down the cause for trial before issue 
joined and a special jury had been struck. Curtis 
V. Platt, 16 C. B. (N.S.) 465 ; 33 L. J., O. P. 255 ; 
10 Jur. (N.S.) 823 ; 10 L. T. 383. 


2. Costs. 

Jurisdiction. ]— In an application by the plain- 
tiff to have all proceedings stayed in the action, 
the defence having been admitted, the judge 
made an order, under Ord. XXVI. r. 1, that all 
proceedings should be stayed, each party to bear 
his own costs, except such as, in the opinion of 
the master to whom the matter was referred for 
taxation, were occasioned by any proceedings 
unnecessarily taken by the plaintiff : — Held, that 
the judge had jurisdiction to make such an order ; 
and that it was no delegation of his discretion to 
the master to do so. Mu s man v. Boret , 66 L. T. 
171 ; 4-0 W. K. 352. 

Upon an application by a plaintiff for leave 
under Ord. XXYL r. 1, to discontinue an action, 
the court or judge has no jurisdiction to make 
the defendant pay any costs of a defence which, 
if undisputed, or if it had been found in the 
defendant’s favour, would have prevented the 
plaintiff from maintaining his action. Where a 
court or judge is expressly given a discretion as 
to costs, the exercise of such discretion cannot be 
delegated. Lanibton v. Parkinson. 35 W. R. 545. 

Pauper.]^— Pauper shall not dismiss without 
costs. Pearson v. Brisker , 3 Bro. 0. C. 87. 

Defendant rendering Action useless.]— -Order 
made on the motion of the plaintiff to dismiss his 
bill without costs, the defendant having, by his 
own act, rendered the suit useless. Knox v. 
Brown , 1 Cox, 359 ; 2 Bro. C. C.186. 

Effect of Payment into Court by Defendant.] 

— On a summons under Ord. XIV. for the pay- 
ment: of a sum of money, the master ordered the 
defendant to pay money into court as to part of 
the claim, and gave leave to defend ns to the 
.remainder. After issue joined, the plaintiff dis- 
continued the action. The taxing master gave 
the defendant the whole costs of the action from 
the beginning. On appeal for review of taxation : 
— Held, that the costs were not governed by 
Ord. XXVI. r. 1, but were in the discretion of 
the court under Ord. LXV. r. 1, and that the 
plaintiff was entitled to his costs up to the time 
of payment into court. Lang ridge v. Campbell 
(2 Ex. I>. 211) distinguished. ' Suckling v. Gobi. 
36 W. R. 175. 


Originating Motion,]— When the proprietor of 
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Improper Joinder of Defendants,] — A cause 
was referred, and the arbitrator stated the facts 
specially on his award for the opinion of the court. 
On the matter coming on for argument," the 
plaintiffs being advised that one of the defendants 
was improperly joined in the action, the court 
permitted them to discontinue on payment of 
the costs of the cause (no provision being made 
for the costs of the reference and award), and 
of the motion, and undertaking not to bring any 
joint action against the two defendants, nor any 
separate action against the defendant so impro- 
perly joined. Turner v. Izon, 2 Scott, 596. 

To induce the court to permit a plaintiff, who 
has incorrectly joined in the action one who was 
no party to the contract, to discontinue without 
paying costs, it must be clearly shewn that he 
was induced by the defendant’s conduct to 
believe that the contract was entered into with 
the two, and that the mistake did not arise from 
his own negligence. Boensgen v. Chanter , 6 
Scott, 300. 

Enforcing Payment of,] — When a plaintiff has 
given notice to the defendant to discontinue the 
action, and the costs have been taxed, no further 
order of the court is required to enable the chief 
clerk to issue a writ to enforce payment, and the 
writ may be vailed to suit the circumstances of 
the case. Ord. XXIII. has the force of an order 
of the judge or court. Bolton v. Bolton , 3 Ch. D. 
276 ; 35 L. T. 358 ; 21 W. R. 663. 

I. Withdrawal op Defence. 

When Delivered by Fraud of Solicitor.]— 

Where a solicitor has put in a fraudulent defence 
for his client without the knowledge of the 
client, making admissions oil which judgment 
was obtained against the client : : — Held, that the 
court had jurisdiction to set aside the judgment 
and permit the client to withdraw the defence, 
and put in a fresh defence. Williams v. Prcdon. 
51 L. J., Ch. 927 ; 20 Ch. I). 672 ; 47 L. T. 265 ; 
30 W. R. 555— C. A. 

By one Defendant— Costs “so far as occasioned 
by Defence.”] — Where one of two defendants to 
an action of ejectment withdrew his defence, 
and was ordered, as one of the terms on which 
such withdrawal was permitted, to pay to the 
plaintiffs their costs of the action “so far as 
they were occasioned by the defendant’s defence ” 
down to the date of the application to with- 
draw : — Held, that the effect of the order (the 
terms of which followed the language of the 
Common Law Procedure Act, 1852. s. 205, and 
were practically identical with that of Ord. 
XXIII. r. 1) [Ord. XXVI. r. 1 (1883)] was to 
relieve the withdrawing defendant from the 
general costs of the action, and to make him 
liable only for the additional or increased costs, 
over and above the general costs, occasioned by 
such defendant having defended the action. 
Meal and Personal Advance Co. v. McCarthy, 
.18 Oh. D. 362 ; 45 L. T. 116 ; 30 W. E. 481— C. A. 

— — Terms. 1 — One of the defendants to an 
action for .the recovery of land was allowed to 
withdraw' his defence after the action had been 
in the paper ibr trial, bin had hoe n postponed 
till another action relating to the same property 
should be ready for trial, upon the terms of 
giving the piainiiffs all the relief to which they 
could' he entitled at the trial, and paying the 
oo*N ue as ojk d by the del n ;e, and the costs of 
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a summons for leave to withdraw. And, the 
defendant having offered in chambers what the 
court considered proper terms, the plaintiffs were 
ordered to pay the costs of an adjournment of 
the summons into court. Real and Personal 
Advance Co. v. McCarthy , 49 L. J„ Ch. 615 
14 Ch, D. 188 ; 42 L. T. 48 ; 28 W. R. 418. 

Infant r Defendants.] — The defence of two* 
infant defendants in an ejectment action was. 
withdrawn under an order of court. The other' 
defendants having made admissions, judgment 
was moved for, supported by an affidavit proving; 
the statement of claim : — Held, that the correct 
course where infants are parties and their defence 
is withdrawn and judgment is moved for, is to- 
' prove, the statement of claim by affidavit. Fitz- 
water y. Waterhouse (52 L. J., Ch. 83) followed.. 
Gardner v. Tajjlin/f, 33 W. R. 473. 


VIII. DISMISSAL FOR WANT OF PROSE- 
CUTION. 

Consent Order— No Bar to Fresh Action.] — 

An order by consent, in the absence of an agree- 
ment to compromise the cause of action, to 
dismiss an action for want of prosecution is no 
bar to the institution of a fresh action. In this 
respect the practice of the old court of chancery 
remains unchanged, 3/ar/nus v. National Bank 
of Scotland, 57 L. J., Ch. 902 ; 58 L. T. 617 ; 3(4 
W. R. 602. 

Contempt — Waiver.] — The taking an office* 
copy of the answer filed, after being in contempt, 
is not a waiver of the contempt so as to enable 
the defendant to move to dismiss for want of 
prosecution. Woodward, v. Twinaine , 9 Sim. 301 
9 L. J., Ch. 52 ; 4 Jur. 120;' A'"; 

Effect of Order on other Proceedings.] — Where* 
an action had been commenced against a com- 
pany and continued by leave after a. winding-up 
order, and before trial an order had been obtained 
to dismiss the action for want of prosecution : — 
Held, that the plaintiff in the action was not 
debarred from bringing forward a claim in the- 
same matter in the winding-up. Orrell Colliery 
and Fire Brick Co In re, 48 L. J., Ch. 655 
12 Ch. I). 681. 

When an action which was registered as a lis. 
pendens had been dismissed for want of prosecu- 
tion, the court, on a motion made ex parte on 
behalf of the defendant, under 30 A 31 Viet, 
c. 47, s. 2, to vacate the registration, made an 
order nisi, the plaintiff to shew cause within 
one week why the order should not be made- 
absolute. Pooley v. Bom iiquet, 7 Ch. D, 541 ; 
26 W. R. 587. 

Claim and Counter-claim.] — After a defence 
and counter-claim have been delivered, and there 
is undue delay on the plaintiffs part in delivering 
a reply, the proper course for the defendant is to 
give notice of motion to dismiss the original 
action for want of prosecution and for judgment 
on the counter-claim. Aether v. Dunbar, 46. L. J.. 
Ch. 189 : 25 W. R, 366. 

After Order to Amend." — A cause coming on 
to be heard, stood over, wjth liberty for the 
plaintiff to amend. He did amend, but did not 




> Application by one Defendant.]— W lie re one 

of several defendants had delivered a defence 
and the time had expired for delivery of a reply, 
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not necessary to set down the cause again for 
this purpose. Mitch el v. Leu:ndes, 2 Cox, 15. 

negotiation for Compromise.]— A negotiation 
for a compromise which had been pending : — 
Held to be a sufficient answer to a motion to 
dismiss for want of prosecution. Ait.- Gen. v. 
Nether coat , 7 L. J., Ch. 75. 

Administration Action.]— When a decree was 
made in an administration suit, directing the 
usual accounts and inquiries, and the plaintiff 
took no steps to prosecute the decree :— Held, 
that the defendant was not entitled to move to 
dismiss for want of prosecution, but ought to 
apply to obtain the conduct of the cause. Simons 
v. Bag noil, lb W. R. 217. 

Default in Proceeding to Trial — Verdict set 

aside.] — An action, in which the place of trial 
was out of Dublin, was tried at the Spring 
Assizes, 1 883, when a verdict was directed for the 
defendant. This verdict was set aside on the 
ground of misdirection, and a second trial took 
place at the Spring Assizes, 1884, resulting in a 
verdict directed for the plaintiff, which was also 
set aside, and a third trial ordered in the Michael- 
mas Sittings, 1884. The plaintiff not having 
served notice of trial for the next ensuing assizes, 
the defendant moved to dismiss the action for 
want of prosecution, contending that the case 
fell within Old. XXXV. it. 2,‘ 4 The court 
refused the motion. Semble, the only remedy 
open to a defendant under such circumstances is 
trial by proviso under the old practice. Foott v. 
Bonn, 10 L. R. Ir. 247. 

Abortive Trial.] — A defendant is entitled 

to have an action dismissed for want of prosecu- 
tion after an abortive trial if the plaintiff fails 
to proceed. National Bank v. Canning , 1G L. E. 
Ir. 444. 

Cause not entered for Trial.]— A plaintiff gave 
notice of trial, but did not enter the cause for 
trial within six days after the notice of trial was 
given, in accordance with Ord, XXXVI. r. 16:- 
Held, that the defendant was entitled to move to 
dismiss the action for want of prosecution. Crick 
v. Hewlett, 53 L. J., Ch. 1110 ; 27 Ch. D. 354 ; 
51 L. T. 42S ; 32 W. E. 922. 

'When the plaintiff has given notice of trial 
but has not entered the trial, and the defendant 
applies to dismiss the action for want of prosecu- 
tion, the court or a judge has a discretion, under 
Ord. XXXVI. r. 12, either to dismiss the action 
or to order that it be dismissed unless notice of 
trial be given, and the trial entered within a 
certain time, or to make such other order as may 
seem just. Sievier v. Spearman , 74 JL. T. 132— 
a a. 

Order for Security for Costs.] — An order 
obtained by the defendants for security for costs, 
with a stay of proceedings until the security is 
given, does not prevent the defendant from, 
moving to dismiss the action for want of prose- 
cution. London Bond Car Co. v. Kelly, 18 L. E. 
Ir. 43. 

Order for Discovery,]— A defendant may dis- 
miss a bill for want of prosecution, although he 
has filed in? orrogatoi tes for the examination of 
the plaintiff, the time for answering which has 
not vet exnirerL Janksum .. v_ Trimeu .-in T .1 


Though Order not complied with.] — A defen- 
dant is entitled to the usual order on a motion 
to dismiss, although he has not complied with an 
order made in the suit, if he is not in contempt 
by reason of such non-compliance. Howe v. 
Greg , 36 L. J., Ch. 488 ; 16 L. T. 345. 

Outlawry.] — A bill may be dismissed for want 
of prosecution while the plaintiff is an outlaw. 
Knowles v. Bkydi/defed Colliery Co.. 1 Johns. 
630 ; 6 Jur. (n.s.)‘291 ; 1 L. T. 321 ; 8 W. E. 159. 

Jurisdiction of Court of Appeal.] — The court 
of appeal has no jurisdiction to entertain an 
original application to dismiss an action for want 
of prosecution, although the delay relied on is in 
not proceeding to a new trial ordered by the 
court of appeal. It oh arts v. French. 14 E. 210 ; 
72 L. T. 147 ; 43 W. E. 258— C. A. 

Service of Notice — Time for.] — If notice of a 
motion to dismiss a bill for want of prosecution 
is given for too early a day, the defect is not 
cured by the motion being accidentally postponed 
to a day when it might have been regularly made. 
Be Geneve v. Hannan /•, 1 Russ. & M. 494. 

A notice of motion to dismiss for want of 
prosecution is irregular if served prior to the 
plaintiff’s being in default, although at the time 
when the motion is heard the plaintiff is in 
default. Ponsardin v. St ear, 32 Beav. 666 : 2 
X. E. 476 ; 11 W. R. 926. 

A notice of a motion to dismiss for want of 
prosecution cannot be given till grounds for 
dismissal actually exist. Sheffield v. Gray , 20 
W. R. 656. 

On Trustee of Bankrupt Plaintiff. ] — When 

a plaintiff had made default in delivering his 
statement of claim, and had since become bank- 
rupt, notice of motion to dismiss for want of 
prosecution was ordered to be served on the 
trustee in bankruptcy, although under Ord. L. 
r. 1, the action had not become abated by the 
bankruptcy. Wright v. Swindon , Marlborough 
and Andover By f, 46 L. J., Ch. 199; 4 Ch. D. 
164. 

How made in Chancery Division.] — A motion 
to dismiss an action for want of prosecution, 
under Ord. XXXVI. r, 4a should generally, in 
the chancery division, be made to the judge in 
chambers. Frearson v. Loe, 26 W. E. 138. 

An application to dismiss for want of prosecu- 
tion may, according to circumstances, be made 
either in chambers or to the court. If the usual 
notice of motion is given, and the plaintiff does 
not at once submit to speed the cause and tender 
the costs of the notice, the defendant, if the 
usual, order is made, will have his costs of making 
the motion in court. Evelyn v. Evelyn, 49 L. J., 
Ch. 18 ; 13 Ch. D. 138 ; 41 L. T. 499 ; 28 W. E. 73. 

further Time — Discretion.] —When on a 
motion tp dismiss for want of prosecution the 
judge of the court below has, by way of indul- 
gence, given further time to the plaintiff, the 
court of appeal will uoi interfere with rhe ordei 
so made in the discretion of the judge of the 
court below. Sheffield v. Sheffield WA A. J., Ch. 
304 ; L. E. 10 Ch. 206 ; 23 W* E, 378. 
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but the plaintiff had allowed the other defendants 
time to deliver their defences, the one defendant 
could not have moved to dismiss the action for 
want of prosecution.- Awhroue v. Bmlfh, 48 
L. J., Ch. 686 ; 10 Oh. D. 759 ; 27 W. II. 639. 

Costs.].— A defendant, knowing the plaintiff 
has used, due diligence, is liable to pay costs of 
his motion to dismiss for want of prosecution. 
: Ingle v. Partridge, 88 Beav. 287. 

A plaintiff, on being served with a notice of 
motion to dismiss for want of prosecution to 
which he was open, at once proceeded with the 
suit, and tendered to the defendants 20#. for the 
costs of the motion. They had, however, already 
delivered counsel’s briefs, and incurred, costs to a 
greater extent than the tender : — Held, that he 
was liable to pay the defendants their costs 
actually incurred. Wakefield v. Cruiehsltanh, 
41 L. J., Ch. 277 ; 20 W. R. 483. 

The statutable right of a defendant to the costs 
of an ! action in the chancery division which 
had been dismissed for want of prosecution was 
repealed by 42 & 43 Viet. c. 59, which repeals 
so much, of 4 <fe 5 Anne, c. 8, as gives such costs,' 
and though the practice in accordance with such 
statutable right, and as regulated by Orel. 
XXXIII. 3 *. 10, of the Chancery Consolation 
Orders of 1860, was preserved by s. 4 of 42 & 48 
Viet. c. 59, yet Ord. LXV.r. 1, of the rules of 1883 
has changed such practice, so that the costs of a 
defendant where such action has been dismissed 
for want of prosecution are now in the discretion 
of the judge, and therefore his order as to such 
costs is by s. 49 of the Judicature Act, 1873, not 
subject to appeal. Snelling v. Pulling , 29 Oh. I). 
85 ; 52 L. T. 335 ; 33 W. R. 449— 0. A. 

/ Discharge of Order.]— Where a bill is' inadver- j 
tenfly dismissed as against one of the defendants, 
and it afterwards appears that lie is still a 
necessary party, the order of dismissal will be 
varied or discharged, so as to place him again on 

the record. v. Mori and. 1 L. J. (o.s.) Ch. 

212 . 

A bill which had been dismissed for want of 
prosecution restored, on an affidavit that the 
plaintiff's solicitor had been abroad for his 
health, and that his clerk had made a mistake. 
Southampton Steamboat Co. v. Pawl ins. 84 L. J.. 
Ch. 287 ; 'll Jur. (N.S.) 230 : 1 3 W. R. 512. 

Order dismissing a bill for want of prosecution 
discharged on payment by the plaintiffs of the 
■costs of the motions in both courts. Jones v. 
Jones* 34 L. J., Oh. 1 1 ; 10 Jur. (x.s.) 1167— L.JJ. 


' IX. v THIRD ' PARTIES —NOTICE CLAIM- 
1X0 CONTRIBUTION OR INDEMNITY. 

See R. S. CO 1*83, Ord. XVI. n\ 48—55. 

a. In what Cases, 229. 

b. Practice , 237. 


g' gog V',v yg ;; 'PIC : '• ' ' cC;,v \ 

Express i or Implied Contract — Right to 
Damages Insufficient.] — A land company bad an 
agreement, from B. to demise to them certain lands 
lor building purposes, the agreement to be void- 
able as to all land not actually demised if the 
buildings were not completed within a certain 
time, B. agreed to sell part of the land to a 
.railway company subject to the building agree- 
mmit. The time for building having "expired 


5 without the buildings being erected, the railway I 
; company took possession .and treated the building' 

■ agreement as at an end. The land company 
> thereupon brought their action against the rail- 
way company, alleging that an agreement had 

, been, made between them and B. for extension of 
; the time, ; and that the rail way company . bought 

• with notice of it, and-' seeking, to- restrain'. the 

• railway company from interfering with the land 
, till they compensated the land company, pursuant 

■ to the Lands Clauses Act. The railway company 
1 applied for leave to serve B. with a third-party 

notice on the ground that he sold to them free 
from all incumbrances, except the building agree- 
ment, and without notice of the extension of 
time, and was bound to indemify them against ' 
any claim the land, company could establish 
Held, that' in order to' bring: a- case • within -Ord, :-' 
XVI. r. 48, it is not enough that if the plaintiff 
succeeds the defendant will have a claim for 
damages against the third party, but tire defen- 
dant must have against the third party a direct 
right to indemnity as such, which right must — 
generally, if not always — arise from contracts 
express or implied, and that here there was no 
ground for implying such a contract. .Birming- 
ham Band Co. v. B. $ X IF. By., 56 L. J.. Oh. 
956 ; 34 Ch. D. 261 ; 55 L, T. 699 : 35 W, R.‘ 173 
— C. A. 

Indemnity after Service of Writ,] — Leave 
may be given to a defendant to serve notice of 
claim for indemnity on a third party, under 
Rules of Supreme Court, 1883, Ord. XVI. r. 48, 
whether the indemnity has been given after or 
before action brought. " Edison Electric Bight Co. 
v. Holland , 56 L. J., Ch. 124 : 33 Ch. X>. 497; 
55 L. T. 587 ; 35 W. R, 178. 

Company— Payment of Dividends out of Capital 
— Contribution from Shareholders.] — On a mis- 
feasance summons under s. 10 of the Winding-up 
Act, 1890, to render directors liable for dividends 
paid out of capital, the court has no jurisdiction, 
by analogy to the third-party procedure in an 
action, to give leave to the directors to serve 
notice on shareholders, who have received the 
dividends, claiming contribution. Band Secu- 
rities Co., In re, 13 R. 341 ; 2 Manser i, 127, 

, Forged Transfer of -Shares — Transferee.]-, . 

— The plaintiff, who was the owner of stock in a 
public company registered in her name, ascer- 
tained that it had been transferred to F. by 
virtue, as she alleged, of a forged transfer. She 
brought an action against the company to have 
her name reinstated in the books of the company. 
The company obtained leave to serve R. with "a 
claim for indemnity : — Held, without deciding 
that the claim for indemnity was valid, that 
leave ro serve F. was rightly given. Speller v, 
Bristol Steam Xari gallon Co. (13 Q. B. I). 96) 
distinguished. Car shore v. Xorth- Pastern By., 

54 L. J., Oh. 760 : 29 Ch. D. 344 : 52 L. T. 232 ; 

38 W, K. 420—C, A. : : , " . ‘ 

— 1857 A. granted a lease of a house for a 
term of ninety- three years, with a restrictive 
covenant against the user of the house for any 
art, trade, or business. ’The term granted by tine 
lease became vested in R,. and in October, 1883, B. 
granted a lease of the house to 0. for twentv-oue 
years, with an express permission that he might 
use the house in his profession of teaching music ■ 

., ' .. B—2' • / 1 
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had no personal knowledge or notice of the rest ri c- recover sums paid by the lessee tor rent, damages, 
tive covenant, A breach of this covenant having and costs in a previous action brought against 
been committed by; C., the devisees in'- trust of him by the lessor, and his own costs of such. 
A. brought an action against B. arid 0., claiming previous action, the defendant admitted his lia- 
an injunction and damages. By his defence C. bility for the sums paid for rent and damages, 
claimed to be indemnified by B. against all but. brought in a further assignee as third party, 
expenses and damages occasioned by the breach who admitted his liability to indemnify the deteu- 
of the covenant for quiet enjoyment, and served dant. The court decided that the plaintiff was 
a third-party notice upon B., to which he entitled to recover portion of the amount paid by 
appeared -Held, that C. was not entitled to any him to the lessor for costs of the previous action, 
relief against his co-defendant B., inasmuch and also the plaintiff’s own costs .of the same ~ 
as the claim was not one for “ contribution Held, that the plaintiff was entitled to recover 
or indemnity ” within the meaning of r. 55. from the defendant his costs of the present action, 
Britton v. BanJtart. 56 L. J., Ch. 621) ; 56 L. T. including orders as to the third party as between 
BOB 35 W. B. 474. solicitor and client ; and that the defendant in 

' addition to the amounts paid by him was entitled 

To Eepair — Under-lessee. ]— The plaintiff as against the third party to his costs of the action 

sued the defendant for breach of a covenant and the third-party proceedings, those of the action 
to repair contained in a lease of a dwelling-house to be taxed as between solicitor and client, the fact 
for a term of twenty-one years from Michaelmas, that they were payable by the third party being 
1801. The defendant obtained leave to serve, taken into consideration. Form of order. Wiley 
and served a third-party notice, claiming con- v. Smith , [1894] 1 Ir. B. 153, 
tribution or indemnity from a sub-lessee to whom Insurance _Underwriters-Suiiig and labour- 
he had let the premises from Midsummer, .18b», ^ clause.] - The defendant insured his ship 
for the i emamdci of the ongmal teim, less ten unc j ei , a policy containing the usual suing ami 
days. The under-lease contained a covenant to In an action to recover for work 

repair, which was in terms precisely similar to aUe d £ have been dolie aml expenses incurred 
those of the covenant n, the ongmaUease, and by ^ eplaintife fol . tho defendant, at his request, 
foi breach of whieh the cMenclant claimed relief jjj respect of attempting to save the ship during the 
against the sub-lessee :-Hcld, that, inasmuch as conth l umnce of th ^ p ol ? cy .„ He ld, that tho defen- 
tho terms of the covenant to repair must m each daat was not en titl4l to brim; in the underwriters 
case be construed with reterence to the age and parties under Ord. XVI . r. 48, because they 

chaiaetei of the piemises at the time ot the 1 did not, by the suing and labouring clause , contract 
demise, the covenant in the under- ease could to indemnify the dSfendant in respect of any cou- 
not be construed as a covenant to indemnity the ract made J b him with thc plail ‘ tife . Johmt.m 
defendant against or to perform the covenant m . &l] u , q‘ B . jj. 458 ; r,7 I. T. 

the original lease; that the defendants claim 2 1S ; 36 W. K. 56 ; 6 Asp. M. C. 167-0. A. 

woe w aF abp mv PATin’i hnrimi aimtu ^mTnr.u trmn 7 -. •* 
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Shipping— Collision-Skip in Hands of Ship- 
builder,] — A shipowner is not entitled to 
u indemnity ” within Ord, XVI. r. • 48, over 
against a shipbuilder in respect of an action 
brought against such shipowner for a collision 
which occurred while the ship was under the 
control of the shipbuilder. The Jacob Christen- 
64 L. J, P. 92 ; [1895] P. 281 : 11 R. 795 ; 
72 L. T. 902 ; 8 Asp. M. C. 21. 

Loss and Demurrage.] — An action was 

brought by shipowners against the defendants for 
not having unloaded the plaintiff’s ship at the port 
of discharge pursuant to the terms of the charter- 
party, which stipulated that the ship should be 
discharged at port of delivery “as customary.” 
After the execution of the cliarterparty the 
defendants sold the cargo to D., who contracted 
that the cargo should be taken “ from over the 
ship’s side as fast as the captain can deliver,” 
failing which it was to be resold at the defen- 
dant’s discretion, D. being liable for “ any loss, 
demurrage, or other expenses arising there- 
from.” The ship arrived, and D. took delivery 
of the cargo : — Held, that leave ought not to be 
given to the defendants to issue a third-party 
notice under Ord, XVI. r. 48, against D., as the 
contract by D. as to loss and demurrage was not 
a contract to indemnify the defendants against 
their liability to the plaintiffs under the charter- 
party. Constantine v. Warden , 73 L. T. 450 ; 
44 \\ r . It. 162 ; 8 Asp. M. C. 100— C. A. 

— Damage to Cargo — Charterer against 
Owner — Warranty,] — Where a defendant is not 
entitled to claim contribution against a person 
not a party to the action, he can only be entitled, 
under Orel XVI. r. 48, to issue a third-party 
notice to such person, where under a contract, 
expressed or implied, he is entitled to indemnity 
over against him. Therefore, where the defen- 
dants were sued for damages to the plaintiffs’ 
goods while on board a vessel of the defendants 
on a certain voyage, by reason of the vessel 
being not seaworthy for the voyage : — Held, 
that "the defendants were not entitled to a third- 1 
party notice, under Ord. XVI. r. 48, to the 
persons of whom the defendants had hired the 
vessel with a warranty that she was tight, 
staunch, strong, and fitted for the service. 
Speller v. Bristol Steam Waru/atlon Co., 53 L. J., 
Q. B. 322 : 13 Q. B. D. 96 ; 50 L. T. 419 ; 32 W. E. 
670 ; 5 Asp. M. C. 228—0. A. 

Trustee— Breach of Trust.] — A. and B. were 
trustees of the marriage settlement of X. and Y. ; 
some of the investments were sold and the pro- 
ceeds placed to the credit of A., who advanced 
the moneys in breach of trust to the husband X. ; 
in an action commenced by the children of X. 
and Y. against A. and B., for such breaches of 
trust, A. and B. gave each other cross-notices of 
claim for contribution : — Held, that Ord. XVI. 
r. 55, enabled the court to make an order for 
contribution in such a case. Sawyer v. Sawyer, 
28 Oh. D. 601. 

The claim of a trustee, who is being' sued to 
replace a trust fund lost by the default of his 
C( >-i i'us.i (.*<;, to have rue loss made good by the 
par f iters of tile d< u It .g Trustee, is not a claim 
for indemnity enforceable by the third-party 
procedure under Ord. XVI. l. 48, on the ground 
that the trustee’s right to recover the trust fund 
from the partners is not dependent on his own 
liability to replace the same. Wynnew Tempest, 


66 L. J.. Ch. 81 ; [1897] X Ch. 110 ; 75 L. T. 624 ; 
45 W. B. 183. 

Vendor and Purchaser — Misrepresentation — : 
Auctioneer.] — An action by a vendor against the 
purchaser of a house and premises, and the 
auctioneer who advertised and sold them, for 
specific performance of the contract or damages. 
The purchaser stated that he was induced to 
purchase the property in consequence of the 
advertisement in the newspapers inserted by the 
auctioneer, representing that the purchase-moneys 
would be allowed to remain on mortgage. 
The representation was alleged to have been 
unauthorised, and the purchaser applied by sum- 
mons under Rules of Supreme Court, 1883, 

! Ord. XVI. r. 55, for leave to serve his co-defen- 
dant, the auctioneer, with a notice claiming 
| indemnity from him against the claim of the 
I vendor : — Held, that this was not a ease for 
indemnity within r. 55, and that the summons 
must be dismissed, Pont* fete v. Foord (12 Q. B. D. 
152) followed. Cation v. Bennett , 53 L. J., 
Ch. 685 : 26 Ch. D. 161 ; 50 L. T. 383 ; 32 W. It. 
485. 

Claim against Plaintiff in another Capacity.] 

— Where a defendant claims contribution or 
indemnity over against a plaintiff in a capacity 
other than that in which such plaintiff sues, the 
court will not give leave to issue a third-party 
notice. Gilson , In re , Gilson v. Gilson , 63 L. J., 
Ch. 555 ; [1894] 2 Ch. 92 ; 8 R. 382 ; 70 L. T. 
728 ; 42 W. E. 425. 

Originating Summons,]— A third-party notice 
is not aplicable to proceedings by originating 
summons. Wilson, In re, Att.-Gen . v. Woodall \ 
60 L. .J., Ch. 101 ; 45 Ch. D. 266 ; 63 L. T. 100 ; 
39 W. B. 58. 

Rules of 1875— Whole Question need not have 
been the same.] — In order to entitle a defendant 
to serve a notice on a third person under Ord. 
XVI. it. 17, 18, it is not necessary that the whole 
question between the plaintiff, the defendant, 
and the third person should be identical; it is 
sufficient if it is prima facie made out that a 
material question in the action is also a question 
between the defendant and the third person : 
and under such circumstances the court will 
order service of the notice, if the plaintiff will 
not be prejudiced or delayed by the introduction 
of the third person. Swansea SHppvmj Co. v. 
Duncan , 45 L. J„ Q. B. 638 ; 1 Q. B. D. 644 ; 35 
L. T. 879 ; 25 W. R. 233— C. A. 

In an action for money lent the defendant set 
up a counter-claim in which he joined one T, as 
defendant to the counter-claim under Ord. 
XXII. r, 5, and alleged a contract between 
himself and I.. and a breach thereof by T. ; that 
the contract had been transferred from T, to the 
plaintiffs ; and that the plaintiffs had broken it. 
He then claimed damages against the plaintiffs, 
and, in the alternative, against T. Held, that 
T. was not properly joined as co-defendant to 
the counrer-claim under Ord. XXII. r. 5. bur 
that the defendant should have applied to have 
the question determined as against T. under Ord. 
XV h r. 17. Central African Tradimj Co. v. 
Groce. 48 L. J.. Kx. 510 : 40 L. T. 540 ; 27 Vv . R. 
933 — 0. A. 

— — In what Cases.]— in an action against the 

o tn remver damafres for 
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in jury to certain goods shipped on board his ship, 
to be carried from Newport to Montreal, caused 
by the un seaworthiness of the vessel, the defen- 
dant sought to bring in the shipbuilder, who had 
built and delivered the ship at Sunderland, as a 
third party under Ord. XVI. it. 18 and 21 :— 
Held, that the defendant was not entitled to 
bring in the shipbuilder as a third party, on the 
ground that it would inconvenience and pre- 
judice the plaintiffs at the trial, and that the 
question of seaworthiness of the ship, as between 
the plaintiffs and the defendant, and the defen- 
dant and the shipbuilder, was not identical in 
point of time. Blaina Iron Co. v. Garbutt , 46 
L. T. 162. 

A. sold and delivered goods to B., who before 
payment became bankrupt. A. then brought an 
action for the price of the goods against C., 
alleging that B. had bought them on the joint 
account of B. and C., or on account of C. as 
undisclosed principal. The defendant C. there- 
upon served the trustee in the bankruptcy with 
a third-party notice under Ord. XVI. "r. 18, 
claiming indemnity out of the bankrupt’s estate 
in respect of the contract, but the trustee 
obtained an order in bankruptcy restraining all 
proceedings upon the notice Held, that the 
order must be discharged, as the court of bank- 
ruptcy could not dispose of the whole matter, 
and the case was one expressly provided for by 
Ord. XVI. r. 18. Smith, Ex parte. Collie , In 
re, 45 X,. H, Bk. 116 * 2 Ch. D. 51 ; 84 L. T. 603 ; 
24 W. E. 810 — C. A. 

Where only one of several parties, jointly 
liable on a promissory note, is sued, and claims 
to be, and is entitled to contribution from such 
other parties, leave will be given to serve them 
with notice under Ord. XV. r. 18. Bank of 
Ireland v. Forbes, 6 L. K., Ir. 19. 

Where a defendant by his separate statement 
of defence raised certain questions affecting the 
rights of his co-defendants, but did not make 
any counter-claim against them, and did not 
deliver his defence to them, and the co-defen- 
dants moved to strike out the paragraphs con- 
taining these allegations as embarrassing, the 
court being of opinion that the questions raised 
by the defence were material questions to be 
determined at the trial of the action, and the 
defendant being unwilling to raise them against 
his co-defendants, leave was given to the latter 
to serve a notice on the other defendant under 
Ord, XVI. r. 17, for the purpose of raising the 
questions as between him and them. Steel v. 
Dixon, 42 L. T. 7 65 ; 28 W. E. 796. 

The plaintiffs had purchased property from 
the defendant for 1 4.000/., and they claimed in 
this action to have 2,000/. part returned to them. 
The defendant was being sued in the exchequer 
division hv persons who claimed the same 
2.000/. as commission moneys. The court refused 
to make an order that the plaintiffs in the 
exchequer division should be served with a 
third-party notice, or made defendants to this 
action under Ord. XVI. r. 17. Associated Home 
Co. v. Which cord. 47 L. J., Oh. 652 ; 8 Ch; D. 457 ; 
38 h. T. 602 } 26 W. It, 774. 

Actions having been brought by. the owner 
• in fee of two adjoining pieces of land against 
the respective sub-lessees in possession in 
respect of waste committed by the digging of 
sand contrary to the terms of the superior 


orders were obtained on an affidavit that the 
defendants claimed indemnity against the inter- 
mediate lessee under the covenants for quiet 
enjoyment contained in the sub-leases. These 
covenants were restricted in the ordinary way 
to disturbance by the original lessee and those . 
claiming under her. The plaintiff applied to 
discharge the orders, and the defendants for 
directions as to the mode of trial. Subsequently 
to the plaintiff’s notice of motion in each action, 
affidavits were filed by each defendant setting- 
out a claim to be indemnified by Miss N. on the 
ground (1) that she had represented to him that 
he would have the right to dig out sand for the 
purpose of building on the land ; and (2) that 
the sub-leases contained clauses which amounted 
in each case to an implied covenant or warranty 
that such digging was lawful. The defendants 
in each action admitted that they had dug out 
and sold certain sand beyond what was necessary 
for building, and they brought the amounts 
received in respect thereof into court. The 
lease containing the restrictive covenant had 
determined since the acts complained of, so 
that damages only could be granted in respect 
of them : — Held, that the case against Bliss N. 
was neither a sufficiently good prima facie case, 
nor were the issues in it to a sufficient extent 
identical with the issues between the plaintiff 
and the defendants for the order bringing in 
Miss X. to be sustained. Carrie • v. Allen. 48 
L. T. 464- — C. A. 

When the plaintiff and defendant allege that 
a suit is occasioned by the conduct of a third 
party, the court will give leave that he may be 
served with notice of the suit, so as to enable the 
court to grant relief against him. Treleaven v. 
Bray , 45 L. J., Ch. 113 ; 1 Ch. D. 176 ; 33 L. T. 
827 ; 24 W. E. 198— C. A. 

Service of a notice by a defendant on a third 
party is only for the purpose of binding the third 
party by the judgment in the action, as between 
the plaintiff and defendant. In order to obtain 
relief against the third party, the defendant must 
bring an independent action against him. Ib. 

A purchaser filed a bill for specific per- 
formance. The defendant, by his answer, stated 
that he was desirous of completing the contract, 
but that he was only equitable owner, the legal 
estate being outstanding in a trustee for him, 
who refused to join in conveying to the plaintiff. 
The defendant moved ex parte for leave to serve 
the trustee with a notice stating the nature of 
the suit, and that he claimed indemnity against 
the trustee, and also to compel him to join in 
the conveyance : — Held, that with the consent 
of the plaintiff, leave might be given to serve 
the notice. But that the defendant could not 
set up a counter-claim against the trustee. Ib. 

Joint Tortfeasors.]— Inan action for tort 

for injury sustained by the plaintiff through the 
defendants’ negligence, the defendants obtained 
an order under Ord. XVI. r. 1 7, that third parties 
who, it was alleged, through their negligence, had 
caused the injury should be added as defendants: 
— Held, that the defendants were not entitled to 
have such third persons made parties to the 
action. I forte e!l r. London Omnibus Co., 46 L. J., 
Ex. 700 : 2 Ex. 1). 865 ; 86 L. X. 837 ; 25 W. E. 
610 — C. A. 

In an action of tort, for injury sustained and 
h unages suffered by tin- plaint m> tln-ough (he 
def ndants’ negligence, th * defendai ts oh ained 
liberty to jfsue a 
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notice under Grd. XV. r. 18, claiming to be is difficult and complicated, involving the con- 
entitled to contribution, or indemnity, or relief struction of a section of an act of parliament, 
over against the corporation of Dublin, who, as the judge at chambers is justified in refusing 
the defendants alleged, caused an accident: — upon that ground to give directions, and in. 
Held, upon motion by the corporation to rescind thereby dismissing the third party from the 
the ex parte order, that the defendants were not action. Baxter v. France, § 4 L. J., Q. B. 337 ; 
entitled to bind the corporation by such notice, [1895] 1 Q. B. 591 ; 14 11. 265; 72 L. T. 183; 
and that the order should be set aside. Rice y. 43 \V. R. 341 — 0. A. 


Alliance and Dublin 
L. R. Ir. 172. 


Consumers' Gas 


L. R. Ir. 172. Merits — Validity of Claim.] — On the applica- 

tion for leave, the court will not go into any 

Collision — Tug and Tow.] — Where in an question as to the merits of the action or the 

action for damage by collision the defendants had validity of the claim for indemnity. Edison 
by notice brought in the owner of a tug towing Electric Light- Co. v. Holland, 56 L. J., Ch. 124 ; 
the defendant’s ship, and sought to make the tug 33 Ch. D. 497 : 55 L. T. 587 : 35 W. R. 178. 
liable for improper navigation and disobedience In giving leave to a defendant to serve notice 
to orders, and the defendants applied for direc- of a claim" for contribution or indemnity on a 
tions as to the mode of having the questions in third party, the court will not consider whether 
the action determined, the court declined to give the claim is a valid one, but only whether the 
directions, and dismissed the third party from claim is bona fide, and whether, if established, it 
the action upon the ground that questions between will result in contribution or indemnity. "Gave. 
the defendants and the third party, totally shore v. JV. E. By., 54 L. J., Ch. 760 ; 29 Oh. D. 
different from those between the plaintiffs and 344; 52 L. T. 232 ; 33 W. E. 420 — C. A. 
the defendants, might arise in the ease, and 

would be embarrassing to the plaintiffs. The Plaintiff not to be Embarrassed.] — An action 
Bianca , 52 L. J., P. 56 ; 8 P. I). 91 ; 48 L. T. 440 ; was brought against a railway company to- 
31 W. E. 954 ; 5 Asp. M. C. 60. compel them to re-transfer stock which the 

A collision took place between the ship S. and plaintiffs alleged to have been transferred out 
the C., which was being towed by a tug. The of their names by means of forged transfer 
owners of the S. brought an action against the deeds. The transferees were not made parties, 
owners of the C., alleging the collision to have but the company, under Ord. XVI. r. 48, 
been occasioned by the negligence of the C, and served them with third-party notices, claiming 
her tug, or one of them. The owners of the 0. indemnity. The company, in their defence, set 
obtained leave to serve notice on the owner of up all the grounds of defence that could be 
the tug that they claimed to be entitled to relied on against the plaintiff s claim. Some of 
indemnity, and the court made an order that the the third parties desired to defend, and liberty 
owner of the tug should be at liberty to appear was given to them to appear at the trial and 
and defend, “ being hound as between him and take such part as the judge should direct. Two 
the defendants by any decision the court may 0 f them appealed from this order, asking that 
come to in this action as to the cause of collision” they might be at liberty to deliver a defence, 
At the hearing the owner of the tug appeared, appear at the trial, and put in evidence, and 
but the defendants did not, and the judge of the cross-examine the plaintiff’s witnesses : — -Held, 
admiralty court pronounced that the collision that the third parties were not, under the old 
was occasioned by the default of the master and practice, necessary parties to the action, and . 
crew of the 0., and condemned the owners in that as the company had raised all proper 
damages and costs, and declared that they were grounds' of defence, and was bona fide defending 
not entitled to indemnity from the owner of the the action, the order gave the third parties all. 
tug: — Held, on appeal, that the order giving reasonable protection, and that the appeal must 
the owner of the tug liberty to appear and defend be dismissed, for that while, on the one hand, : 
did not put matters in train for trying any issue the court ought to take care that the third 
between him and the defendants, and that so parties had fuU opportunity of seeing that the 
much of the judgment as negatived the right to questions in the cause were fairly tried, it ought, 
indemnity from the owner of the tug must be on the other hand, to take care that the plain- 
struck out. The. Cartslmrn , 5 P. I). 59 : 41 L. T. tiffs were not embarrassed and put to expense by 
711 ; 28 W. R. 378 — C. A. Reversing 49 L. J., P. unnecessarily allowing persons, who were not 
14. necessary 7 parties to the action, to take all the 

same steps as if they had been made defendants. 

Practice. Barton v. X. $ IV. W. By., 57 L. J., Ch. 676 ; ,38 

Matter of Discretion.] — The exercise of the Ch. D. 144 ; 59 L. T. 122 ; 36 \V. E. 452— ~C. A. 
power of allowing a defendant to issue a notice ^ an action by a company against its directors 
to a third party under Rules of Supreme Court, others, .seeking to make the defendant per- 

1875, Ord. XVI. r. 18, is a matter of discretion : sonally liable in respect of certain dividends 


Matter of Discretion.] — The exercise of the Cm D. 144 : oJ k. rfb w . ; n. y. j%. 

power of allowing a defendant to issue a notice In an action by a company against its directors 
to a third party under Rules of Supreme Court, and others seeking to make the defendant per- 
1875, Ord. XVI. r. 18, is a matter of discretion : sonally liable m respect of certain dividends 
and where the court sees that the introduction alleged to have been improperly paid out of 
of a third party will tend to prejudice and cause capital, the defendants applied under Ord. X5 J. 
additional expense to the plaintiff, leave to issue r - for leave to serve third-party notices on all 
the notice will not be given. Associated Home ^ ie shareholders of the company, 4o0 m number, 
( 0 . V. Which CO! fl 47 L J.. Ch. 652 : 8 Ch. 3). the ground mat it they, the defen hints, were 
457 : 38 L. T 602-’; 26 W R. 774 " held liable, they would have a right over against 

' ~ ! " ' the shareholders to recover from them, rhe sums 

Trial in same Action — Difficult Q.ues- received by them by way of dividend : — Field, 

tion, — Third-party procedure should be applied thnt the granting of the leave asked for would 
only when all the disputes between the plaintiff materially embarrass the plaintiffs in the; am 
and defendant and between the defendant and duct: of their action, and that, theiefoie. the 
the third party can be tried in the sam< action, court, in the exercise of its discretion. <n hit to 
When the question of contribution or indemnity refuse the application. Wye Valley Hy. wTL.u'cs 


240 





239 


PBACTICE — Notice Claiming Contribution, dc. 


50 L. J,j Oh. 225 ; 16 Ch. D. 48!) ; 43 L. T. 715 ; 
29 W. E. 177 — €. A. See also Anno dated Home 
Co. v. Wlik-hcerd, supra. 

The court has power to order a notice to be 
served upon a third person, if there is one 
question common to all the parties, though the 
whole question to he tried between the plaintiff 
and the defendant is not the same as that which 
would arise between the defendant and the 
third person. But the exercise of the power is 
discretionary, and if the introduction' of the 
third person will tend to prejudice or delay the 
plaintiff, leave will not he given to serve the 
notice. Bower v. Hartley, 46 L. J., Q. B. 126 ; 
1 Q. B. D. 652 ; 24 W. R. 941— C. A. See Swan- 
sea, Shipping Co. v. Bumrni , 45 L. J., Q. B. 638 ; 
1 Q. B. D.641 ; 35 L. T. 879 ; 25 W. R. 288- 
0. A. Blaine Iron Co. v. Garlmtt, 45 L. T. 152. 
The Bianca , 52 L. J., P. 56 : 8 P. I). 91 ; 48 L. T. 
440 ; 31 W. R. 954 ; 5 Asp.M. C. 60. 

Service of Notice out of the Jurisdiction,]— 

Where, in an action for a breach within the 
jurisdiction of a contract which, according to the 
terms thereof, ought to be performed within the 
jurisdiction, the defendant claims to be entitled 
to an indemnity from a third party, the court 
may allow service out of the jurisdiction of a 
notice of such claim, unless the third party is 
•domiciled or ordinarily resident in Scotland or 
Ireland. B about v. Maeplterson, 58 L. J., Q. B. 
496 : 28 Q. B. 1). 340 : 61 L. T. 689 ; 88 W. R. 62. 

By Ord. XI. r. 1, service out of the jurisdic- 
tion of a . . . notice of a writ of summons may 
be allowed bv the court or a judge whenever . . . 
•(g) any person out of the jurisdiction is a 
necessary or proper party to an action properly 
brought against some other person duly served 
within the jurisdiction : — Held, that Ord. XL 
t. 1 (g), does not apply to service out of the 
jurisdiction of a third-party notice on a third 
party domiciled or ordinarily resident in Scot- 
land. Speller v. Bridal Steam navigation Co., 
•58 L. J., Q. B. 822 : 18 Q. B. I). 96 ; 50 L. T. 419 ; 
32 W. R. 570 ; 5 Asp. M. C. 228— C. A. 

Ord. XL rr. 2, 4, as to service of writs, Ac., out 
•of the jurisdiction, applies to service of notices 
•on third persons under Ord. XVI. it. 17, 18 ; and 
service of the notice on the company in Scot- 
land was therefore good. Swansea Shipping Co. 
V. Bun can, 45 L. J.] Q. B. 688 : 1 Q. B. D. 644 : 
35 L. T. 879 ; 25 W, R. 288— C. A. 

A defendant may not serve a third party out 
•of the jurisdiction with a counter-claim, although 
he may, if necessary, commence a fresh action 
.against him . Potters v. Miller , 81 W. li. 858. 

The court refused leave to serve the notice on 
.a foreign company not carrying on . business in 
the United Kingdom, against whom the defen- 
dant claimed indemnity. Bank of Ireland v. 
Forbes, {J L. K., Ir. 19. 

Notice to Co-defendant.] — Under r. 55 of 
Ord. XVI., a defendant need not obtain the leave 
, of the court or a judge before issuing to a co- 
defendant a notice claiming contribution or 
indeinnitv from him. To a: re v. Io reridge. 58 
U. J.. Ch. 499 ; 25 Oil. D. 75 ; 49 L. T. 455 : 32 
VV. R. 151. 

A Th.ii i party may be introduced into an action 
by adding 1 im as a defendant, under Ord. XXJL 
r. 5. undei the same circumstances in which a 
third -part} mu ice might have boon given u hh i 
under Ord. XVI. r. 17. Ami the term “noi 

> , , , • a ,>*. ... 


includes notice to a defendant by including him. 
in a counter-claim. Bear v. Sworder , 46 L. J., 
Ch. 100 ; 4 Ch. D. 476 ; 25 W. R. 124. 

In an action by A. against his trustees,' B. and 
C., to make them jointly and severally liable for 
the loss occasioned by an investment on insuffi- 
cient security, in breach of trust, of the trust 
fund, B., in his statement of defence and counter- 
claim, claimed contribution from C., as the 
trustee primarily liable for the alleged breach of 
trust, if established. The defence was -delivered 
to C., but there was no order that that should be 
sufficient notice. A decree for an account and 
payment having been made against B. and C. :— • 
Held, on further consideration, that C. had 
sufficient notice within Rules of Court, 1875, 
Ord. XVI. r. 17, of B.’s claim for indemnity; 
and that B. was entitled to an inquiry how and 
in what proportions, as between B. and G., the 
sums ordered to be paid to A. should be borne 
and paid. Butler v. Butler, 49 L. J., Ch. 742 ; 
14 Ch. D. 829 ; 42 L. T. 728 ; 28 W. R. 825. 

One defendant, by his statement of defence, 
made certain allegations affecting the rights of 
his co-defendants. The latter purchased a copy 
of the defence, which was not delivered to them 
in any other way : — Held, that the purchase of 
the statement of defence did not affect the 
co-defendants with notice, under Ord. XVI. 
r. 17. Steel v. Bisson. 42 L. T. 765 ; 28 W. II. 796. 

Questions between co-defendants may be 
raised by a pleading which states both a defence 
as against the plaintiff and a claim against a 
co-defendant ; but such pleading is not a counter- 
claim under the Judicature Act, Ord. XXL r. 5, 
and should not be so intituled. Delivery of such 
pleading to the co-defendant is sufficient notice 
under Ord. XVI. r. 17. Furness v. Booth, 46 
L. J., Ch. 112 ; 4 Ch. D. 586 : 25 W. R. 267. 

Plaintiff jointly with defendant B. entered 
into a contract with defendant E. to work a 
trading adventure on lands belonging to E. 
Plaintiff by his claim alleged that E. had 
obtained the contract from him and defendant 
B. by misrepresentation, and asked for rescission, 
and in the alternative for dissolution. Defendant 
B. delivered a pleading, which was at the same 
time his defence in the action, a reply to a 
counter-claim by E., and a new claim as in an 
action against E. : — Held, that lie was entitled 
to prosecute in this action his claim against E. ; 
and that delivery to the defendant E. of the said 
pleading should be notice, under the statute, 
of the claim of defendant B. against him. Baqot 
v. Easton, 11 Ch. D. 892 ; 27 W. R. 404. 

Leave to Third Party to serve Notice on 
Fourth.] — Leave was given to third party under 
Ord. XVI. r. 18, to serve notice on a fourth party. 
With am v. Vane, 49 L. J., Oil. 242 ; 41 L. T; 729 ; 
28 W. R. 276. 

In an action b}? - a shipower against the con- 
signee of goods under a bill of lading to recover 
damages for delay in unloading, the defendant 
obtained an order to bring in a third party, viz., 
the London Banking Association, who had bought 
the cargo afloat. The court gave leave to the 
Banking Association to give notice to and bring 
in a fourth party to whom they had resold the 
cargo afloat. Fowler v. XnoopfMS L. T. 219. 

Qumre, whether the provisions of Ord XVL 
extend ro bringing in any parties beyond the 
third 'party. Yorkshire Waggon, Co. v. Xewport 
49 L. J„ Q. B, 527 ; T> Q.'Bl D. '268. ; 42 
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Order — How Obtained.] — An application by 
the defendant in an action for leave to serve a 
third-party notice under Ord. XV L r. 18, ought 
to be made on notice to the plaintiff, and not ex 
parte. Wye Valley By. v. Hawes, 50 L. J., Ch. 
2U ; 16 Ch. D. 489*; 43 L. T. 715 ; 29 W. B, 377— 
'O'. A. : See now Ord. XVI. r. 48. 

Time for making Application.] — After his 
defence had been delivered, the pleadings closed 
and the action set down for trial, a defendant 
took out a summons for leave to issue a notice to 
.a third party : — Held, that the application was 
made too late, and must, therefore, be refused. 
Associated Home Co. v. Which cord, 47 L. J., Ch. 
4)52 ; 8 Ch. I>. 457 ; 38 L. T. 602 ; 26 W. B.' 774. 

An application for a defendant for leave to 
issue a third-party notice under r. 58 of Ord. 
XV i. of the Rules of Court, 1883, should be 
made promptly ; the time contemplated by the 
order as that within which the application is to 
be made being, .as a general rule, within the time 
limited for delivering the defence, and at the 
latest before the pleadings are closed. Birminy- 
Jiam Land Co. v. Z. S' V. W. By., 56 L. T. 702, 

Sembie, the application should not as a rule be 
made before defence delivered. Gilson, In re, 
Gilson v. Gilson, 63 L. J., Ch. 555; [1894] 2 
Ch. 92 ; 8 11. 382 ; 70 L, T. 728 ; 42 W. B. 425. 

Summons for Directions.] — No questions can 
be determined between a defendant and a third 
party brought into the action by the defendant, 
unless an order be obtained under Ord. XVI. 
r. 1 7, giving directions that such questions shall be 
determined. Biller v. Roberts, 21 Ch. D. 198 ; 
46 L. T. 527 ; 30 W.R.595. 

Where a defendant serves a co-defendant with 
a third-party notice, but omits to take out a 
summons for directions under Ord. XVI. r. 52, he 
will not be entitled to any relief as against him. 
Tritton v. Bankart , 56 L. J.. Ch. 629 ; 56 L. T. 
306 ; 35 W. B. 474. 

Refusal to give Directions.]— Where a 

third-party notice has been issued and a sum- 
mons taken out for directions as to the mode of 
•trial, if the judge refuses to give directions, he 
thereby dismisses the third party from the action. 
Baxter v. France. 64 L. J., Q. B. 337 ; [1895] 1 
Q. B. 591 ; 14 B. 265 ; 72 L. T. 183 ; 43 W. B. 
541 — C. A. 

in an action against the defendants for non- 
delivery of certain iron rods of the quality con- 
tracted for, the defendants proceeded to bring 
in H., a foreigner, as a third party, under Ord. 
XVI. r. 18, on the ground that they had con- 
tracted with him in respect of the iron rods so 
.supplied, and upon the same terms. It was not 
denied that the clause as to quality was the same 
as between the plaintiff and the defendants on 
the one hand, and the defendants and H. on the 
•other. The plaintiff, however, relied upon certain 
admissions made by the defendants as regards • 
the subject-matter of the contract, which shewed 
that the action was, as between the plaintiff and 
the defendants, an undefended one. it further 
appeared that the case had already been set 
down for trial, and would be reached in a day or 
two. Upon application made by the defendants, i 
•under Ord. XVI. r, 2.1, to give directions as to 
the mode of trial ; — Held, that the court had 
power to consider whether the case was one in 
which a third 'parry ought to be.' allowed to come 
in. and ought i rerin the application where 


the effect of such third party being introduced 
would he to embarrass and delay the plaintiff, 
Schneider v. Butt, 50 L. J., Q. B. 389 ; 45 L. T. 
371— C. A. 

In an action against the defendants for breach 
of contract, they served P., as third party, with a 
notice under r. 18 of Ord. XVI. The defendants 
then applied to the court to give directions as 
to mode of trial ; but the court held that the 
matters could not all be decided at one trial, 
and declined to give any directions. Pleadings 
having been, by direction of the queen’s bench 
division, delivered between the defendants and 
the third party, the defendants then gave the 
third party notice of trial, the action between 
the plaintiff and the defendants having been 
already tried : — Held, that as the court had 
decided that all the questions could not be 
determined in one trial, the third party ought 
to be dismissed from the action, and that the 
notice of trial should, therefore, be set aside. 
Schneider v. Balt, 50 L, J., Q. B. 525 ; 8 Q. B. D. 
701 ; 45 L. T. 371 ; 30 W. B. 420— C. A. 

Indemnity claimed against Co-defendant.] 

— Where a defendant in an action issues a third- 
party notice against a co-defendant, the proper 
time for raising the question, as to his liability to 
contribution or indemnity is on the application 
for directions under Ord. XVI. r. 52. The third- 
party notice being in such cases issued without 
leave, there is no order of the court against 
I which an appeal or a motion to set it aside can 
be brought, and the judge, on the application for 
directions, must consider whether there is a ques- 
tion to be tried as to the liability to contribution 
or indemnity. Baxter v. France, 64 L. J., Q. B. 
335 ; [1895] 1 Q. B. 455 ; 14 R. 212 ; 72 L. T, 
146 ; 43 W. B. 227— C. A. 

Judgment on Application.]— Under Ord. 

XVI. r. 52, judgment against a third party who 
has appeared pursuant to a third-party notice, 
but, at the hearing of an application by the 
defendant for directions, declines to state any 
defence, may be ordered, if the judge is not satis- 
fied that there is any question proper to be tried 
as to the liability of the third party. The rule 
is consistent with the Judicature Act, 1873, s. 24, 
sub-s. 3, and the Judicature Act, 1875, s. 24, and 
is not ultra vires. Such judgment under the 
rule may, since the Married Women’s Pro- 
perty Act, 1882, be ordered against a married 
woman, third party, as a feme sole, declaring her 
separate estate chargeable even in respect of a 
liability created before that act. Gloucestershire 
Banhin/j Co. v. Phillips, 53 L. J.. Q. B. 493 : 12 
Q. B. D. 533 ; 50 L. T. 360 ; 32 W. B. 522. 

A defendant who is entitled to an indemnity 
from a co-defendant upon a special agreement is 
entitled to sign judgment against his co-defen- 
dant for the amount of his (the defend ant’s) 
liability before lie has actually paid anything in 
discharge of it. Enc/lish and Scottish Trust Co, 
v. Fla-tau, 36 W. R, 238. 

Setting aside Notice.] — If the third party 
objects, it is unnecessary for him to serve notice 
to ho dismissed, as the court 1ms power to 
dismiss him. on the hearing of the application for 
directions. Greet lie v. Hayes, [1894] 2 Ir. R. 
20 . 

Orders to bring in third parties, made on ex 
parte applications, are in the nature of con- 







Messrs, T. respectively, for the sale to them of 50 
chests, oil the same terms as their contract with 
the plaintiff, and the defendants. cited Messrs. E. 
and T, under Ord. XVI. $ 18. Messrs. E. con-- 
sentetl to be bound by the judgment in the action 
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applying, and can be set aside upon motion by 
the third party. Mice v. Alliance and Dublin 
Comumers* Gas Co,, 12 L. K., Ir. 172. 

A co-defendant served with a third-party 
notice may move to set aside the service. Towse 
v. Boverid/je, 53 L. J,, Ch.499 ; 25 Ch. I). 76 ; 49 
L. T. 466 ; 32 W. B. 151. 

Liberty to appear at Trial or Defend Action.] 

— Where, in an action for damages in respect of 
alleged injury to the plaintiffs premises, the 
defendant, claiming to be entitled to indemnity 
over against a person not a party to the action, 
had served such person with a third-party notice 
under Ord. XVI. r. 48, and he had appeared 
thereto, the court, upon a summons for directions 
taken out by the defendant, gave the third party, 
who did not admit his liability, liberty to appear 
at the trial of the action and take such part as 
the judge should direct, and be bound by the 
result, and ordered the question of his liability 
to indemnify the defendant to be tried at the 
trial of the action, but subsequent thereto. In 
case a third party served with notice appears and 
admits his liability to indemnify, the court will 
give him leave to defend the action. Coles v. 
Civil Service Supply Association , 53 L. J., Ch. 
658 ; 26 Ch. I). 529 50 L. T. 114 : 52 W. Ik 407. 

A lessor sued the assignee of the lease for 
breach of the covenant to repair ; the executors 
of the original lessee were subsequently made 
parties, and served a third-party notice on a 
person who had been in possession of the 
premises, under an agreement for sale from the 
lessee, claiming indemnity from him. and an 
order was made giving him leave to appear and 
oppose the plaintiff's claim so far as he might 
be affected thereby. The third party then 
admitted his liability to indemnify the executors 
and offered to pay a sum of money into court 
and applied for leave to defend the action on 
the ground that the defence put in by the lessee’s 
executors did not raise the chjef grounds on 
which the third party could rely -Held, that 
leave to defend ought not to be granted. Barton 
v. X. <.f N. IF. It//. (38 Ch. D. 147) followed. 
Byrne v. Brown , 37 W. R. 592. 

An action was brought for specific performance 
of a contract. The defendant pleaded that he 
was not liable on the ground that he signed the 
contract as agent for another person. The 
defendant served a third-party notice on the 
other person who appeared and took no further 
proceedings. The defendant- obtained an order 
that the question as to the liability of the third 
: party should be tried as soon as might be after 
the trial of the action Held, that the third 
party might appear by counsel and have the 
question tried immediately after the trial of the 
action, without having obtained directions as to 
pleading or otherwise ; and that if the defendant 
wished for such directions he should have taken 
steps to have them given. Blare v. Ashbn, 68 
L. J., Ch. 779 : 42 Ch. D. 682 j 61 L. T. 766 ; 38 
W. K 141. 

To a claim by the plaintiff for not accepting 
183 chests of sheilae according to contract, rim 
defendants raised the defence that the shellac 
was not of the quality contracted for. The 

d Of r»n < n f Q Ti rl f.riYvf-vo m-n/l nn'fli "IV l' it,.,-. 13 , 1 


I as to the quality of the shellac Held, that 
I Messrs. E. and T. had been properly cited ; and 
the court directed that Messrs. T. should be at 
liberty to appear and defend the action so far as 
| regarded the question of the quality of the shellac, 
j and that they should be bound by the finding of 
[the jury on that question. Beneclte v. Frost, 45 
L. J., Q. R. 693 1 Q. B. D. 419 ; 34 L. T. 728 • 

! 24 W. E. 669. 

In an action on a bill of exchange accepted 
by the defendant in part payment of a ship sold 
to him by the plaintiff, the defendant pleaded 
that he bought the ship on behalf of and for a 
company ; that the ship was afterwards trans- 
ferred to them; and that the defendant was 
induced to make such purchase and to accept the 
bill by the fraudulent misrepresentation and 
concealment of the plaintiff with reference to the 
sale of the ship ; and he set up by way of counter- 
claim, a claim against the plaintiff for damages 
for the misrepresentation and concealment. The- 
company having been served by the defendant 
with notice under Ord. XVI. r. 18, was allowed 
to defend the action, though not to plead any 
fresh defence, but only to support the existing 
counter-claim jointly with the defendant by the 
same solicitor and counsel, and to be jointly 
liable with the defendant for the costs of the 
action, and to be entitled to only one set of costs 
with the defendant as against the plaintiff, 
Norris v . Beazletj , 46 L. J., C. P. 515 ; 36 L. T, 409. 

What Defences open to Third Party.] — A third 
party served with notice under Ord. XVI. r. 18, 
was allowed to put in a defence to the plaintiff's 
statement of claim, limited to points not raised 
by the defence of the defendants. Witham v. 
Vane, 49 L. J., Ch. 242 ; 41 L. T. 729 : 28 W. H. 276. 

When a third party has been given leave to 
defend under Ord. XVI. r. 53, he is at liberty to- 
raise any defences which the defendant might 
have raised against the plaintiff’s claim, although 
the defendant may, by admission or otherwise, 
have debarred himself from raising any particular 
defence. Calender v. Wullinqford . 53 L. J.. 
Q. B. 569 ; 32 W. R. 491. 

Judgment against Third Parties.] — Defen- 
dants to an infringement action served a third- 
party notice for indemnity upon the B. company,, 
who were not parties to the action. The B. 
company appeared as third parties in the action, 
and admitted their liability to the defendants ; 
and the court ordered that they should have- 
liberty to appear at the trial, and should be bound 
by the decision of the court on any question as. 
to the indemnity arising between tfiem and the- 
defendants, but not otherwise. The B. company 
were not made defendants, and filed no pleadings, 
but they appeared at the trial as third parties, 
and the court gave judgment partly in favour of' 
the plaintiffs and partly in favour* of the defen- 
dants : but made no special order as to the third 
parties. The plaintiffs appealed, and after 
judgment had been given allowing their appeal, 
with costs against the defendants, the plaintiffs 
asked for an injunction and costs against the 
third parties (who had appeared on the appeal), 
and. if necessary, for an ord a i » am< nd si as to 
make them defendants Held, by Cotton, LJL 
that the court hud no jurisdiction, to give a 
judgment against these third parries us if they 
v ycre defendants, and that it would bo wrong 
after judgment on appeal to grant liberty to 
amend so as to enable the . court to give relief 
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against the third parties which was not ashed K J., Gh. 779 ; 42 Clu D. 682 ; 61 L. T. 766 ; 88 
for at the trial ; by Lindley, L.J., that the court W. R. 141. 

had jurisdiction to grant the liberty to amend Where liberty is given to a third party to- 
applied for, but that it should not be exercised in appear and defend the action, the question of 
the present case. Edison <$* Swan United Electric costs is usually reserved until after the trial. 


light Co. v. .. Holland , infra. Denecke v. Frost, 45 L. J., Q. B. 698 ; 1 Q, B. D. 

419 ; 84 L. T. 728 ; 24 W. It. 669. 

Counter-claim by Third Party.]- — The court 

has no power to give a third party, who has been — — Defendant ordered to Pay Costs of 

served with notice by a defendant under Ord. Third Party,]~--Thereis power to order a defeh- 
XVI. r. 48, leave to file a counter-claim against dant to pay costs to a third party who appears 
the original plaintiff. Eden v, Weardale Iron in consequence of being served by the defendant 
and Odd Co., 54 L. J., Oh. 384 ; 28 Ch. D. 833 ; with a notice under Ord. XVi. r. IS. Yorkshire 
Si L. T. 726 : 33 W. Ih 241 — C. A. Waggon Co. v. Newport Coal Co. (infra) 

A third party brought in as defendant to a explained. Dawson v. Shepherd, 49 L. J., Ex. 


Waggon Co. v. Xewport. Coal Co. (infra) 
explained. Dawson v. Shepherd, 49 L. J., Ex. 


counter-claim cannot counter-claim in the action. 529 ; 42 L. T. 611 ; 28 W. B. 805— C. A. 


Street y. Cover - (46 L. J., Q. B. 582.;. 2 Q. B. D. There is no jurisdiction undeiv the pin visions 
498) followed. Alcogand Candia Mg. v. Green - of Ord. XVI. r. 21, to impose any terms with 
hill, 65 I,. J., Ch. 99*; [1896] 1 Ch. 19 ; 73 L. T. regard to the payment of the costs of a party 
452 ; 44 W. II. 1 1 7-— C. A. brought in by notice under r. 18 upon the party 

bringing* him in. Yorkshire Waggon Co. v. 

Discovery — Third Party to Plaintiff. ] — Persons Xewport Coal Co., 49 L. J., Q. B. 527 ; 5Q. B. D. 
who are served by a defendant with a third-party 268 : 42 L. T. 367 : 28 W. B. 505. But see pre- 
notice are not thereby made defendants within reding case. 
the definition of the word in the Judicature Act, 

1873. s. 100. nor do they become defendants by Plaintiff ordered to Pay Costs of Third 

putting in a defence. But where persons had and Fourth Parties.]— D. covenanted by deed 
been served with a third-party notice by. the that he and his heirs or assigns would pay S. a 
defendant for the purpose of claiming an indem- royalty on coals, which should be got from land 
nity, and had obtained an order (1) that the purchased from S., and which should be shipped 
question of indemnity should be tried after the for sale. D. did not execute the deed. In an 
trial of the action ; and (2) that they should be action on the covenant, D.’s representative 
at liberty to appear at the trial of the action and brought in his assigns as third parties, and they 
oppose the plaintiff’s claim so far as they were brought in fourth parties Held, that there was 
affected thereby, and for that purpose to put in no jurisdiction to throw the costs of the third 


evidence and cross-examine witnesses : — Held, 
that the third parties had been placed by the 


and fourth parties on the plaintiffs. Witham v. 
Vane, 32 W. R. 617 — H. L. (E.) Affirming 44 


order in the position of defendants, and had a L. T. 718— C. A. 

right to examine the plaintiff by interrogatories A third party, who was under a contract to, 
under Ord. XXXI. r.l. Eden v. Weardale Iron indemnify the defendant, obtained leave to 
and Coal Co,, 56 L. J., Ch. 400 ; 35 Ch. I). 287 ; appear at the trial, and appeared accordingly, and 
56 L. T. 464 : 35 W. It. 507 — C. A. succeeded in his object of reducing the damages 

to a sum already paid into court by the defen - 

gy Plaintiff to Third Party.]— Persons dant : — Held, that he was not entitled to costs 

who had been served by a defendant with a against the plaintiff. Williams v. S. E. My., 26 
third-party notice for the purpose of claiming W. 11. 352. .... 

indemnity, obtained an order (1) that the ques- The court has complete jurisdiction over the 

tion of indemnity should be tried after the trial costs of a third party brought in under Ord. XA . 
of the action; and (2) that they should be at r. 18; and even where the order, giving direc- 
libertv to appear at the trial of the action, and tions as to the mode in which the questions are 
oppose the plaintiff's claim so far as they were to he tried, reserves all questions, between the 
affected thereby, and for that purpose to put in defendant and the third party, including the 
evidence and cross-examine witnesses: — Held, question of costs, the court may order the plain- 
that the third parties had put themselves in the tiff to pay the costs of the third party. Ilanbunj 
position of “opposite parties ” to the plaintiff ; v. Upper# Inny Drainage Board , 12 L. R. Ir, 217. 
and the plaintiff had a right to examine them , 

by interrogatories. MaeAllister v. Moehester Third Party ordered to Pay Plaintiffs 

(Dish op) (5 C. P. I). 194) followed. Eden v. Costs.]— The high court has jurisdiction to order 
Weardale Iron and Coal Co., 56 14. J., Ch. 178 ; a third party to pay to an unsuccessful defendant 
34 < Ti. I). 223 ; 55 L. T. 860 ; 35 W. Lb 235— the costs payable by such defendant to the 
C. A. plaintiff. The plaintiff let to the defendant a 

When third parties have appeared under Ord. house for twenty-one years, with, option, to 
XVI. r. 20, and have been given liberty to defend determine the lease at theend of seven or fourteen, 
under r. 21, the plaintiff has the right to obtain by deed containing covenants by the defendant 
discovery from them. MaeAllister \\ Rochester to repair and paint and leave in repair. I he 
(Bishop) 5 0 0 I) 194 * 42 L. T. 481. defendant, after having occupied for five years, 

sub-let the house to H. for the remainder of the 
Costs.]— Ah between the plaintiff and the first seven years by a writing with a clause, that 
defendant Hie court held that dn d> fendant was “the letting should be subject n ; O respects to 
liable, but that the defendant was to be indemni- the terms of the existing lease and, the covenants 
tied by the third party, and the latter was ordered and stipulations contained therein:’ At the end 
to par the costs of tin tinni-party proceedings of the seven years, the defendant having deter- 
bet ween him and the del admit ; bu Ik defet mined the lease in Hu exercise of 1ns option the 
dant haring sot up a defence which failed, mils'! plaintiff claimt 1 ironi the doumdrmt, ami tno 
pay the costs of the action. Blore v. Ashby , 58 defendant claimed rrom H., the amount at which 
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dilapidations had been assessed by the plaintiffs 
surveyor; H. declined to pay or to give the 
defendant an indemnity, or to take any responsi- 
bility in the matter. The plaintiff sued the 
defendant, who brought in H. as a third party. 
The issues, as between the plaintiff and the defen- 
dant, and the defendant and H., were referred 
separately to an official referee, who reported that 
the sum claimed by the plaintiff was due from the 
defendant to the plaintiff, and that a similar sum 
was due f i om H . to the defendant. A divisional 
court (Lord Coleridge, C.J., and Field, J.), on 
adopting the second report, ordered H. to pay all 
costs as between the plaintiff and the defendant 
'Held, by the court of appeal (Jessel, M.K., Brett j 
and Cotton, L.JJ.), that these were costs within j 
the discretion of the high court, and therefore j 
that this order was not appealable. Hornby v. j 
Cardwell, 51 L. J., Q.B. 89 ; 8 Q. B. D. 329 45 
L. T. 781 ; 30 W. E. 263— C. A. 

The court has power under Ord. XYI. r. 21, to 
order the third party brought into the action to 
pay to the plaintiff the costs occasioned by his 
defence. Filler v. Roberts, 21 Ch. D. 198 ; 46 
L. T. 527 ; 30 W. R. 595. 

Under Ord. XVI. r. 54, the court has jurisdic- 
tion to order third parties to pay the costs both 
of an appeal and the costs below.. Where third 
parties have in reality fought the plaintiffs and 
failed, an order for the payment of such costs 
must be made against them as well as against 
the defendants. Edison ^ Steen United Electric 
Light Co. v. Holland, 58 L. J., Ch. 524 ; 41 Ch. D. 
28*; 61 L. T. 32 ; 37 W. R. 699—C. A. 

Service of Notice of Appeal on Third Party. ] — 

An action was brought against a trustee to 
compel him to make good a loss occasioned by 
an improper investment. The trustee claimed 
to be indemnified by a third party whom he 
served with a third-party notice. At the trial 
the defendant was held not liable, and the 
plaintiff appealed, but did not serve the third 
party with notice of the appeal : — Held, that the 
third party was not a party directly affected by 
the appeal within Ord. LVIIL r. 2, and there- 
fore it was not the duty of the plaintiff to serve 
the third party with notice of the appeal, but 
that the defendant ought before the hearing of 
the appeal to have applied to the court of appeal 
for leave to serve the third party with notice. 
Salmon. In re. Priest v. Uppleby. 42 Ch. 1). 351 ; 
61 L. T. 146 ; 38 W. R. 150— C.* A. 


1. With or Before Defence, 
a . In what Cases. 

Tender.] — A defence of tender of the sum paid 
in cannot be pleaded to a claim for unliquidated 
damages. Havys v. Richardson, 57 L. J., Q. R, 
409 ; 21 Q. B. 1). 202 ; 59 L. T. 765 ; 36 W. R. 
728— C. A. 

Tender of payment of damages by wav of 
defence to an action in a county court cannot be 
made after the question of liability has already 
been determined by judgment. The lieeepta, 
Gordon v. Francis , 62 L. J., B. 118 ; [1893] TV 
255 ; 1 R. 644 ; 69 L. T. 252; 41 W. lb 561 ; 42 
W. R. 73— C. A. 

Counter-claim.] — Money may be paid into 
court by a plaintiff who is defendant to a 
counter-claim, in respect of the counter-claim, 
notwithstanding Form No. 10 of the Supreme 
Court Funds Rules, 1886. Hutchinson v. Earlier , 
13 R. 371 ; 71 L. T. 625. 

Bonds.]- — Principal and interest due on bonds 
conditioned for payment of moneys by instal- 
ments, may be paid into court. Bona fans v. 
Uybot, 3 Burr. 1370. 

A plaintiff having declared on a bond, dated 
in 1775, for 2,400/. proclamation money of North 
Carolina, averring that it was of a certain value, 
the court would not permit the defendant to 
pay the 2,400/. proclamation money into court. 
Cuming v. 3Ionro, 5 Term Rep. 87. 

The whole penalty of a bastardy bond may be 
paid into court. Be nj ami-tit, Perrot, 2/W . Bi, 1 190. 

Payment into court under 4 & 5 Anne, c. 16, 
s. 13, of the principal, interest and costs dub on a 
bond, cannot be pleaded in bar to an action on 
the bond. England v. Watson, 9 M. & W. 333; 
1 D. (N.S.) 398 ; 6 Jur. 763. 

In a declaration on a bond conditioned for the 
nonpayment of a certain sum at the expiratidh 
of se ven years, and interest half-yearly in the 
intermediate time, which was the breach assigned 
(the principal not having become due), the 
defendant cannot plead payment of money into 
court- under 8 <Jc 9 Will. 3, e. 11, s. 8, and *4 A 5 
Anne, c. 16, s. 13, but he may, under the latter 
statute, plead, as far as regards the interest 
alone, a plea of solvit post diem. Hodyh'mson v. 
Wyatt, 1 1) A L. 668; 13 L. J., Q. B. 73: 8 Jur. 216. 

The 15 <fc 16 Viet, c, 76, s. 71. did not enable a 
defendant to pay money into court in answer to 
an action for the penalty of a bond, with breaches 
assigned in the declaration. London ( Bishop ) v. 
HKeil. 9 Ex. 490; 2 C. L. R. 561 ; 23 L. J., 
Ex. Ill ; 18 Jur. 314 ; 2 W. R. 232. 

In an action on a bond conditioned for the 
payment of money instalments, a plea of pay- 
ment into court of money sufficient to satisfy 
the claim of the plaintiff, in respect of the 
unpaid instalment for default in payment of 
which, the action was brought, is bad, on the 
ground that a money bond payable by instalments 
is not within, either the 4 A 5 Anne, e. 16, s. 13, 
or the Common Law Procedure Act, I860 (23 & 24 
Viet. c. 126), s. 25. Preston v. llama , 42 L. J., 
Ex. 33 ; L. R. 8 Ex. 19 : 27 L. T, 612 ; 21 W. lb 

!g§§ 

b. Pleadings . 

Subsequent Defence denying Liability — 
Joinder of Issue.]- — In an action by the holder 
of a bill of lading for short delivery the defen- 
Hants paid money into court, and served on the 

5 •. ■■■ LI ffi A- T; xL7'A : 
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plaintiff a notice stating that the money paid 
in was enough to satisfy the plaintiff's claim. 
A month later they delivered a defence denying 
liability, on which the plaintiff joined issue : — 
Held, that the defence and the joinder of issue 
ought to be struck out, and that the only question 
for the court was as to the amount of damages. 
Bumhdton v. Williams, 76 L. T. 81 — C. A. 

Defence need not specify Items.]— Where a 
plaintiff claims for distinct pieces of work and 
labour, alleged in separate paragraphs of the 
statement of claim, a defendant who has paid 
money into court generally need not specify in 
his defence how much is paid in respect of each 
head of claim. Para ire v. Loibl, 49 L. J., C. P. 
481 ; 48 L. T. 427— C. A. 

But where the defendants in an action for 
libel admitted part of the innuendo and denied 
the other, and added a plea under Lord Campbell's 
Act, with a payment into court generally : — 
Held, that the defence ought to state to what part 
of the libel the payment was intended to apply. 
Maeltay v. Manchester Press Co., 54 J . P. 22. 

Particulars of Items.] — The court has a dis- 
cretion to order a defendant to give particulars 
of the items of claim in respect of which he 
pays money into court, but it can only make 
such an order when the trial of the action will 
be facilitated and neither party embarrassed by 
it. Orient Steam Sa rig a ti on Co. v. Ocean 
Marine Insurance Co., 84 W. It. 442. 

An action was brought by the plaintiff as 
lessor, against the defendants, as lessees, of certain 
premises for— (1) possession ; (2) mesne profits; 
(8) damages for dilapidations and non-repair. 
The defence was a general denial of all liability, 
and a payment of 80/. into court, as sufficient to 
satisfy the plaintiff’s claim in the action. A 
judge at chambers having made an order that, 
the defendants should give to the plaintiff 
particulars in writing, stating in respect of 
which of the two heads of claim (mesne profits 
and damages for dilapidations) the payment into 
court was" made, and if in respect of both, how 
much for each head Held, that the order was 
right, as the defendants ought to give the par- 
ticulars asked for, apportioning the sum paid 
into the different heads of claim. Rowe v. Kelly , 
59 L. T. 189. 

When a declaration contains a number of 
causes of action (not being different actions), the 
practice of the court, on a plea of payment into 
court pleaded generally, is not to grant par- 
ticulars of such payment, specifying the items of 
claim to which the money is appropriated. 
Thames Iron works and Shipbuilding Co. v. Royal 
Mail Steam Packet Co.. 10 C. B. (N.S.) 875 ; 
80 L. J., 0. i\ 205 ; 7 Jur. (N.S.) 972 ; 4 L. T. 
250 ; 9 W. R. 577. 

But in an action against a carrier, the declara- 
tion alleging the loss and damage of a variety of 
goods which he undertook to carry for the 
plaintiff to numerous places at different times, 
and the plaintiff having delivered particulars of 
his claim, and the defendant having pleaded 
payment into court of a sum in satisfaction, the 
court ordered the defendant ro deliver an account 
of the particular items of the plaintiff's demand 
in respect of which the money was paid into 
court. B a wen dale v. G. TP, Rif.. 6 H. & 95 

80 L. J.. Ex. 88. 

Inconsistent Defence — Traversing and Paying 
into Court, j — In an action for nuisance, payment 


into court, together with a denial of the right of' 
action in respect of which the payment is made,, 
cannot be allowed. Spurr v. Hall , 40 L. J., 

Q. B. 898 ; 2 Q. B. D. 61a ; 37 L. T. 81.8 ; 26 W. R, 
78. But see following eases. 

Where a. defendant has so pleaded, the defence- 
will be amended as embarrassing under O n.L 
XXVII r l. Ib. 

As a general rule a defendant may, by his, 
defence, deny the plaintiff’s causes of action,, 
and at the same time plead payment into court 
in respect of the whole or any part of them. 
Spurr v. ILtll (supra) doubted. Berdan v. 
Greenwood , 47 L. J., Ex. 628 : 3 Ex. D. 251 ; 39 
L. T. 223 : 26 W. R. 902—0. A. 

The defendant, in an action for libel published 
in a newspaper, admitted the publication of the 
alleged libel, but pleaded that, with the excep- 
tion of the innuendoes alleged in the statement 
of claim, the libel was true. In the alternative- 
he pleaded the insertion of a full apology in the 
newspaper, under 0 Ac 7 Viet. c. 96, arid also a 
payment of 40.?. into court : — Held, that the- 
offering of an apology and payment into court,, 
and of a justification, could be pleaded together.. 
Ilawlteslct/ v. Bradshaw >, 49 L. J., Q. B. 333; 

5 Q. B. I), 802 ; 42 L. T, 285 ; 28 ' \V. R, 557 : 

44 J. V. 473— C. A. Sec Ord. XXII. r. 1. 

The defendant in an action for libel, after 
admitting publication, pleaded that, except as 
afterwards admitted, the words used by him 
were fair comment on a matter of public interest, 
and, to the extent of the facts to be stated after- 
wards, were true in substance and in fact. He- 
then proceeded to justify the various statements 
in the alleged libel, but admitted that: he had 
used words of the plaintiff, being the words, 
complained of, which were not wholly justified 
by the facts, and could not be considered in 
every respect fair comment, and he paid the sum 
of forty shillings into court, and said the ' same 
was sufficient to satisfy the plaintiff’s claim : — 
Held, that, as the defendant had pleaded justifi- 
cation to the whole of the libel, and had paid 
money into court in respect of a portion, such a 
plea was both embarrassing and contrary to the 
provisions of Ord. XXII. r. 1, and ought to be 
struck out. Fleming v. Dollar , 58 L. J., Q. B.. , 
548 ; 23 Q. B. D. 388 ; 61 L. T. 230 ; 37 W. R. 
084. 

c. Effect of, as an Admission. 

Generally.] — Where a declaration contains, 
two inconsistent counts, and the defendant pays- 
money into court upon the second count, which 
the plaintiff accepts, the defendant cannot read 
the second count and the proceedings thereon to 
the jury as conclusive, or as any evidence to- 
negative an allegation in the first count. Gould' 
v. Pliver, 2 Scott (n.e.) 241 ; 2 Man. & Gk 208. 

A declaration alleged that in consideration 
that the plaintiff would ship goods on board a 
vessel, the defendant guaranteed that the vessel 
should sail with, if not before, any other vessel 
in the berth for Havana, under a penalty of 
forfeiting one half the freight of the goods. - 
Breach, that the vessel did not sail with or 
before any other vessel in the berth for Havana, 
ftncj by reason of the premises the plaintiff 
became entitled to the half freight. The defen- 
dant pleaded payment into court of 10/.. and the 
plaini iff i lied dai - - Irra. At lie- rrnu it 
appeared that the whole freight exceeded 20/. 
but no actual damage was proved Held, that. 
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the half freight was liquidated damage, and not 
a penalty, and that, by paying the money into 
court, the defendant admitted that the plaintiff 
was entitled to recover it. Sparrow v. Paris, 
7 H. & K 594 ; 31 L. J., Ex. 137 ; 8 Jur. (Xs.j 
391 ; 5 L. T. 799. 

A. declaration for tolls contained six counts ; 
three for tolls payable to the plaintiff as owner 
of a manor ; two for tolls payable to the plain- 
tiff as owner of a port ; and the sixth for tolls 
generally. The particulars of demand claimed 
a sum of money for tolls and port dues in respect 
of iron ore. Pleas, payment of 10Z. into court 
upon the counts for.' manorial tolls and upon the 
sixth count, and non assumpsit as to the residue. 
Replication to first plea as to the sum in the 
introductory part of that plea, no damages ultra. 
At the trial the jury found a verdict for the 
plaintiff for SZ. 6,s*. 8 d., being the amount of port 
dues which they found to be payable to the 
plaintiff in respect of iron ore : — Held, that the 
parties having gone down to trial to try the 
right of the plaintiff to take port dues in respect 
of iron ore, the defendant was not entitled to 
apply the verdict for the plaintiff to the sixth 
count, upon which he had paid money into 
court. Prune v. Thomson , 4 Q. B. 543 ; D. & M. 
221 ; 12 L. J., Q. B. 251 ; 7 Jur. 395. 

In an action for the stipulated price of a 
specific chattel, the defendant pleaded payment 
into court of a sum which the plaintiff took out 
In satisfaction: — Held, that the defendant in 
that action was not estopped thereby from suing 
the plaintiff for negligence in the construction 
•of the chattel. Rigge v. Burb ridge , 15 M. k W. 
598 ; 4 1). & L. 1 : 15 L. J., Ex. mi 

A defendant who pays money into court in 
part satisfaction of the demand for which he is 
sued, and pleads a set-off as to the remainder, 
■does not admit the debt so as to estop him from 
suing the plaintiff in respect of the set-off so 
pleaded. Williams v.Stear, 10 L. T. 397. 

If a plaintiff by a misrepresentation induces a 
•defendant to believe that the only point to be 
tried is a question of fraud, and suffers him to 
prepare his evidence accordingly, he will not be 
allowed to object to that evidence at the trial; 
■on the ground that the contract had been ad- 
mitted by the defendant having paid a sum of 
money into court generally on the whole declara- 
tion. Mutter v. Llartshome , 3 Bos. k B. 556. 

Common Counts.]— Payment of money into 
court upon a general count in indebitatus 
assumpsit, or in debt, admits only a cause of 
action to the amount paid into court, and 
•operates as an admission for no other purpose. 
Pcrren v. Monmouthshire Pailway and Canal 
<K n C. B. 855 ; 22 L. J., C. P. 162 • 17 Jur. 
•532 ; 1 W. R. 354. 

A declaration contained a special count against 
•defendants as partners, and also the common 
counts : — Held, that payment of money into 
court under the latter counts was no admission of 
the partnership alleged in the former. Charles 
v. Branher, 1 D. & t. 989 ; 11 M. & W. 743 ; 13 
L. J., Ex. 332. 

In an action for rent on a demise for years, 
with a count for fixtures sold, the plaintiff 
; <*Iaimed by his particulars 5Z. 5k for rent, and 
12/. for fixtures. The defendant paid lit 5s. 
into court : — Held, no admission of his liability, 


The plea to an indebitatus count amounts to 
an admission, that, by virtue of some contract of 
the nature declared on, the defendant is indebted 
or liable to the plaintiff to the amount paid in, 
but it does not prima facie amount to a recogni- 
tion of his liability on any particular contracts on 
which the plaintiff may choose to rely. Bingham 
v. Robins , 5 M. & W. 94 ; 7 D. P. G. 352 3 Jur. 

364. . .. 

Where there were several counts, only one of 
which was applicable to the plaintiff’s demand :■■■ 
—Held, that it only admitted a cause of action 
on that count. Stafford v. Clark, 2 Bing. 377 ; 

9 Moore. 724 ; I Car. & P. 24, 403 : 3 L. J. (o.s.) 
C. P. 48. 

E ven in every transaction relating to the sub- 
ject-matter in dispute, which is capable of being 
converted into a contract by the assent of the 
parties. Bennett v. Francis , 1 Bos. & P. 550 ; 4 
Esp.,28. See 3 B. R. 644, n. 

Therefore, where a defendant, who had pos- 
sessed himself of goods belonging to the plaintiff, 
and had sold part and kept the residue in specie, 
paid money into court generally, upon a declara- 
tion containing ' a count for goods sold and 
delivered — Held, that he had thereby admitted 
the transaction to have been converted into a 
contract ; and that the plaintiff was entitled to 
recover the value of all the goods under the 
count for goods sold and delivered. Ib. 

Payment of money into court on a declaration 
containing special and common counts, founded 
on a variety of dealings between the parties, 
cannot be applied by the plaintiff to any par- 
ticular count only, but the defendant may so 
apply it to the damage therein stated to have 
been incurred. Brahe v. Lew in, 4 Tyr. 730. 

Special Contracts.]— Payment of money into 
court upon a declaration on a special contract, 
admits the contract and the breach or breaches. 
Pcrren v. Monmouthshire Railway and Canal 
Co., 11 C. B. 855 ; 22 L. J.. C. P. 162 : 17 Jur. 
532 ; 1 W. R. 354. 

A plea of payment .into court to a special 
count is an admission of the contract declared 
on and of the breach. Bingham, v. Robins, 5 
M. & W. 94 ; 7 D. P. C. 352. 

In an action of assumpsit against two defen- 
dants, the declaration contained an indebitatus 
count for work and labour, and the ordi nary money 
counts ; the amount claimed was 44Z. 12*. Ad, 
The defendants jointly paid into court the sum 
of 30Z. and pleaded that beyond that amount 
they did not promise : — Held, 'that by that pay- 
ment into court the defendants admitted their 
liability only as far as the 30/., and were entitled 
to dispute their further liability. When the 
declaration is upon a special contract, and the 
defendant pays money into court, that payment 
admits the whole contract. Archer v. English , 

1 Scott (N.iO 156 ; 1 Man. & G. 873 ; 9 D.'P. C. 
241 ; 10 L. J., C, P. 15. 

The payment admits the contract as stated in 
each count, and a breach of it, and that some- 
thing is due on each count thereon ; but it does 
not admit the amount of the breach therein, 
stated. Star eld v. Brew in , 2 B. & Aid. 116. 

It narrows the inquiry to the quantum of 
damages sustained by the breach thereof. Yate 
v. Will/m, 2 East, 128. 8. P., Piggott v. JDmm , 

2 East. 134. 

And. precludes 1 1 < <h fen iant from impeaching 
the existence of the contract. Dyer y. Ashton, 

~ ' ‘ K.B.8. 
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In a count on a policy, the risk was stated to Of Facts stated in Claim.]— Though payment 
continue until the ship was unloaded : — Held, of money into court admits every legal cause of 
that the premium having been paid into court, action stated, yet where a plaintiff alleges in his 
generally, was an admission of the contract declaration multifarious and inconsistent facts, 
stated. Andrews v. Palsgrave, 9 East, 325. as the grounds for. one and the same claim, it is 
In an action on a special contract the plaintiff not competent for the plaintiff to apply the pay- 
declared that he was engaged as a newspaper ment into court of a sum insufficient to meet all 
editor “ at a certain salary, to wit, 400/.,” and the demands alleged, as evidence to prove such 
claimed a quarter’s salary as damages for dis- one of the claims as lie may elect ; but he must 
missal without notice. Plea, payment of 37/. 10*. prove his case by other evidence of the fact, 
into court, and no damages ultra. Replication Ecevth v. Bell, 1 Moore, 158 : 7 Taunt. 450. 
of damages ultra : — Held, that the precise sum It admits all the facts stated in the counts on 
of 400/. in the declaration was not in its nature which the money is paid in. Grodsall v. Boldero , 
material : and that, as it was laid under a vide- 9 East, 72. 

licet, the plaintiff, if the contract had been But on those counts only. Baillie v. Cazalet, 
denied, would not have been bound to prove 4 Term Rep. 579. 

the precise sum. And that the defendant there- In an action against a railway company for 
fore had not by his plea of payment into court negligence, whereby a passenger was in jured, the 
admitted a contract for the specific salary of 400/. company pleaded payment into court of money, 
Cooper v. Bliclc , 2 Q. B. 915 ; 2 Cr. & D. 295 ; 11 and no damages ultra : — Held, that the payment 
L. J., Q. B. 85 ; 6 Jur. 308. into court admitted the contract to carry, and 

To an action on a breach of a contract to grant the breach of the duty founded upon that con- 
The plaintiff a good and valid lease, the defen- tract, so as to dispense with proof of negligence, 
dant pleaded payment into court, and no damages the damages being single, and depending upon 
ultra : — Held, that the plaintiff might recover nothing beyond the mere breach of duty admitted, 
damages beyond his expenses for the loss which Perren v. Monmouthshire Railway and Canal 
lie had sustained by reason of the non-perform- Co.. 11 C. B. 855 ; 22 L. J., C. P. i 62 ; 17 Jur. 
mice of the contract, llobi-mon v. Harman, 1 532; 1 W. R. 354. 

Ex. 850; 18 L. J.. Ex. 202. In an action for negligence in not properly 

Held, also, that evidence to shew that the securing a cow of the defendant in a slaughter- 
plaintiff knew that the defendant had no. title, house, the declaration stated, that in consequence 
was inadmissible under the plea of payment into thereof the cow “ ran at, butted at, gored, killed, 
court, which admitted the contract. Ih. and destroyed” a cow of the plaintiff. Plea, a 

Where, upon a count on a promissory note payment of 30*. into court, and that the plaintiff 
payable by instalments, averring nonpayment had sustained no greater damages Held, that 
•of such instalments, the defendant pleads non the defendant coul< l not go into evidence to shew 
assumpsit, and brings into court a sum of money that his cow had not killed the plaintiff’s cow. as 
less than the amount of the instalments, he the contrary was admitted by the plea. Lloyd v. 
thereby admits the special contract, but does Walhey, 9 Car. & P. 771. 

not admit the nonpayment of the instalments, Payment of money into court in an action on 
•except to the extent of the money brought in. a policy, admits that the ship was seaworthy. 
Held v. Lichens , 2 X. & M. 369 ; 5 B. & Ad. 499. Harrison v. Douglas, 5 N. & M. 180 ; 3 A. & E, 
In an action on a special contract, and for 396 ; 1 H. & W. 380. 
money had and received, the defendant pleaded But payment of money into court to the amount 
the general issue, and to the common counts a of a partial loss upon a valued policy is not an 
tender; and he paid money into court, not admission of a totalloss. Bucher Palsy I'ave, 
applying in terms to any particular count : — 1 Taunt. 419 ; 1 Camp. 557. Ahd:'seOr«ZJ/*0» v. . 
Held, that such payment could not be referred Coombc , 3 Taunt. 162 ; 12 R. R. 629. 

■exclusively to the counts as to which a tender And, in an action on a valued policy, the pay- 
was pleaded, but that it applied to the whole ment of money into court upon a count which 
declaration, and admitted the special contract, states a total loss, is not an admission of such 
Bulwrr v. Horne, 1 N. & M. 117 : 4 B. k Ad. 132 ; total loss by capture. 11?. 

.2 L. J., K. B. 11. But it admits the interest of the plaintiff as 

averred. Bell v. A nslry , 1 6 East, 1 46 ; 14 H, R. 322. 
In Actions on Covenants.] — If the payment A plea of tender without payment into court 
is made on any one of the breaches in an action admits the contract and facts stated in the 
■on a covenant, it is unnecessary to prove the deed, declaration. Coot v. Brain, 3 Taunt. 95. 

Bandall v. Lynch. 2 Camp. 357 ; 11 R. R. 727. So, ’by paying money into court on a plea of 
Generally, a payment into court, to a declara- tender, a defendant admits that a promise to pay 
tion setting out several covenants, and assigning the debt of a third person was in writing. Mid- 
a general breach, admits some damage upon diet on v. Brewer , Peake, 15 ; 3 R. R. 643. 

•every part of the breach. Wright v. Goddard, A declaration against assignees of a bankrupt 
3 X. k P. 3f>l ; 8 A. & E. 144 ; 1 W, W. & H. stated that the plaintiff agreed with the bank- 
230 ; 7 L. J., Q. B. 174 ; 2 Jur. 840, rupt, before the bankruptcy, to permit him to 

take stones from the plaintiffs quarry at a eer- 
0f Validity of Contract.] — Payment of money tain price, for a church which he, the "bankrupt, 
into court on 1 lie whole declaration, in an action had undertaken to build, and that he took there- 
on a. bill of exchange, is such an. admission of the from stones to the amount of 50/. : that the 
validity of the bill as to prevent the necessity of defendants, as his assignees, adopted his contract 
proving i h drawers handwriting. Grtfcridycv. lor building the church, and thereby became 
Bin it b : '2 11. BJ. 374. bound by its equities, ami so liable to pay the 

And, after such payment, the defendant can- plaintiff the SO/,, and that afterwards they took 

l-ll/l l 4. - -J. _L* . __ * _ J 
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Long v, Gmnlle , 4 D. & E 632 : 3 B. & G. 10 ; 
2 Xj. J. (o.s.) K. B. 205. 

To a declaration for .-non-performance of a 
contract to receive and pay for a copper, made 
to order at a specified price per pound weight, 
the defendant pleaded the payment into court of 
a sum : — Held, that he could not, under this plea, 
give in evidence that he had countermanded the 
order when only a part of the work had been 
done. Stevens y. Uff or (1. 7 Car. & P. 97. 

Where a defendant pleads only a plea which 
admits the plaintiff's right to recover, evidence 
of facts, which would be a bar to the action, is 
not admissible in mitigation of damages. Spool* 
v. Phillips , 5 M. & W. 279 ; 7 D. P. C. 470 ; 8- 
L. J., Ex. 249, 277. . 

Thus, where, to an action for wrongfully dis- 
charging the plaintiff from the defendant’s service, 
the defendant pleads only payment of money into- 
court, he cannot prove, in mitigation of damages, 
that he discharged the plain tiff for m isconduct . Ih,. 


as to the residue of the causes of action, payment 
into court of 6/. 12#. 1 Id., which the plaintiff 
accepted in satisfaction of that sum. The jury 
having found for the defendant on the first issue : 
— Held, that the admission in the plea of pay- 
ment into court did not entitle the plaintiff to 
have a verdict for him on the other issue. Ticem- 
Itne x.Askey, 3 M. & W. 495 ; 6 I). P. G. 597 : 1 
Id. & H. 172 ; 7 L. J.. Ex. 233. 

Of Plaintiff’s Character and Eight to sue.] — 

In an action brought in a county court for work 
and labour done, the claim contained . several 
items : the defendants paid money into court 
without denying liability Held, that the pay- 
ment into court was an admission of some lia- 
bility but not that something was due on every 
item of the account. Steavenson v. Berwick 
Corporation (1 Q. B. 154) followed, Hennell v. 
Davies, 62 L. J., Q. B. 220 ; [1893] 1 Q. B. 367 ; 
5 R. 209 : 68 L. T. 220 : 41 W. R. 284. 

After payment of money into court by a defen- 
dant, in an action brought against him on 2 & 3 
Edw. 6, by a farmer of tithes, he cannot object 
to the plaintiff’s title to the tithes, because he 
has admitted the plaintiff’s right generally, and 
has reduced the cause to a mere question of the 
amount of the damages. Broadlt u rst v. Baldwin , 

4 Price, 58. 

So. in an action by a surgeon, it admits his title 
to sue as such. Lipscombs v. Holmes , 2 Gamp. 441 . 

Payment of money into court for work and 
labour, is an admission that the contract was with 
the party suing, where it appears that there was 
in fact only one contract. Walker v. Rmoson , 

5 Car. & P. 486 ; PM. & Rob. 250. 

In an action for the use and occupation of 
premises, containing a count for fixtures bar- 
gained and sold, the defendant pleaded first, as 
to 12/. parcel, <fcc., payment into court ; and to 
the residue non assumpsit : — Held, that he was 


Of Joint Liability.] — A plea of payment into 
court by two admits only that the plaintiff Iras 
a cause of action on one or more of the contracts, 
declared on, to the amount of the sum paid in., 
and does not admit their joint liability to any 
greater amount, although the plaintiff gives evi- 
dence aliunde to fix one of them with liability to a 
greater amount. Stapleton v. JYoioell, 6 M. & W. 
9 : 8 D. P. C. 196 ; 9 L. J., Ex. 132 ; 1 Jur. 90. 

In an action of assumpsit against two defen- 
dants, the declaration contained an indebitatus 
count for work anc l labour, and the ordinary money 
counts ; the amount claimed was 44/. 12#. 4 <7. 
The defendants jointly paid into court the sum 
of 30/. and pleaded that beyond that amount 
they did not promise : — Held, that by that pay- 
ment into court the defendants admitted their 
liability only as far as the 30/. and were entitled 
to dispute their further liability. Archer v. 
Bnglish, 1 Scott (H.B.) 156; 1 Man. & G\ 873 ; 
9 A P. 0. 21 ; 10 L. C. P. 15. 

In an action by the master of a ship, for wages, 
against A. W., D. S. W. and S. W., the plaintiff 
proved a contract in the handwriting of W., 
signed A. W. Co., by which contract he was- 
engaged as master of a vessel, at a yearly salary. 
He also proved services under the contract for 
several years ; and he then put in a rule to pay 
into court a sum of money which was not equal 
to the amount of the wages. It appeared on the- 
part of the defendants, that D. S. W. was not a 
member of the firm of A. W. & Go., and was not 
an owner of the ship in question. The defen- 
dants, in the course of their case, went into- 
accounts, including a variety of items, being 
disbursements on ship’s account on the one hand, 
and items to the credit of the owners on the other : 
— Held, that the whole account was referable to* 
one contract, and that the four defendants, 
having paid money into court, were precluded 
from setting up, i hat D. 8. W. was not a party to* 
the contract, llatensv roft v. I Vise or Wylie, 1 
C. M. & E. 203 ; 2 I). P.‘ G. 676 •; 4 Tyr. 741 ; 3 
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amounts to an admission of 
ight of action to the amount of 
and applies only to a legal 
1 not to all the items contained in a 
in which the goods are stated 
plied at different times. Seaton 


and delivered, only 
the plaintiff’s rig 
the sum paid in. 
demand, am 
bill of particulars, 
to have been supp 
v. Benedict, 2 M. & P. 66 ; 5 Bing. 28 ; 6 L. J. 
<o.s.) C, P. 208. 

It is competent for a defendan t to shew that 
the goods in question were not made according 
to order, but that he had, at the request of the 
plaintiff, retained and -used some of them for a 
trial* Maimvorthy v. Page, 3 Jur. 126. 

Payment into court to common counts is not 
an admission of any liability ultra the sum paid 
in, however special the particulars of demand 
mav be. Stevenson v. Berwick Corporation , 4 
P. k D. 546 ; 1 Q. B. 154 ; 1 Am. & H. 265. 

A defendant may shew that the items in the 
plaintiff’s demand above the sum paid into court 
were not due from himself. Booth v. Howard , 2 
D. P. C. 438 ; W. W. & D. 54 ; 1 Jur. 55. 

•It is competent to a defendant to urge any 
objections to the plaintiff’s right to recover 
further damages. Lucy v. Walrond, 5 Scott, 52 ; 
3 Hodges, 215 ; 6 L. J., C. P. 290. 

Payment of money into court generally upon 
a declaration upon a policy of insurance, and the 
money counts, is only an admission of the con- 
tract,* but does not preclude the defendant from 
disputing his liability, beyond such payment, for 
goods which were not loaded according to the 
terms of the policy. Mdlish v. Allnntt , 2M.&S. 
106? 14 Li. R. 599. 

A. and B. were jointly indebted to G. ; after 
more than six years had elapsed since the debt 
accrued, A. promised in writing, signed by him, 
to pay his proportion when applied to. Payment 
•of money into court on a special count, framed 
•on such new promise to pay the defendant’s pro- 
portion, and averring the amount of such propor- 
tion under a videlicet, does not admit or preclude 
the defendant from disputing the amount of such 
proportion. Lech mere v. Fletcher , 1 0. & M. 
'623 : 3 Tyr. 450 ; 2 L. J., Ex. 219. 

If in trover the declaration enumerates a great 
number of articles, and the defendant pays 
money into court, and pleads that the plaintiff 
has sustained no greater damages, the plaintiff 
must shew what articles the defendant has con- 
verted ; and, a declaration in trover being general, 
the defendant, by this plea, does not admit any- 
thing beyond his payment into court. Cook v. 
7 lactic. 8 Car. & P. 568. 


charged in the declaration. Schreger v. Carden , 
11 C. B. 851 ; 21 L. J., C. P. 135 ; 16 Jur. 568. 

A declaration against A. and B. stated that 
they wrongfully and injuriously seized the goods 
of the plaintiff as a distress for rent, claimed and 
pretended by them to be due to A., and after- 
wards, under that pretence, wrongfully sold the 
goods as such distress ; ^ ’ 
of the amount claimed was due. 
into court 

aggravation, but the distraining 


whereas a small part only 
— . Am. A. paid money 
•Held, that the sale was not mere 
u and selling were 
distinct substantive trespasses, and that A., by 
the payment into court, admitted the sale as well 
as the seizure. Ley land v. Tancred, 16 Q. B. 
664 ; 19 L. J., Q. B. 313 ; 14 Jur. 695. 

But held, in the exchequer chamber, reversing 
this judgment, that it could not be intended, 
from the payment into court, that in fact the 
amount taken or sold was unreasonable in respect 
of what was actually due. Tancred v. Leyland, 
16 Q. B. 669— Ex. Ch. 

Payment of money into court in an action of 
tort may, according to the form of the declara- 
tion, be subject either to the rule applicable to 
special contracts, or to the rule applicable to 
general common counts ; thus, where the decla- 
ration is general and unspecific, the payment 
into court admits a cause of action, but not the 
cause of action sued for ; on the other hand, if 
the declaration is specific, the payment into court 
admits the cause of action so specifically stated. 
Perron v. Monmouthshire j Ey.. 11 C, B. 855 ; 22 
L. J., C. P. 162 ; 17 Jur. 532'; 1 W. ft, 354. 

A plea of payment into court has a different 
effect when pleaded to a count in trover and to a 
count for money had and received. Goldu v, 
Goldy, 26 L. J., Ex. 29. 

In the former case, it admits any evidence 
admissible under not guilty to reduce the damages. 
In the latter case it admits of no evidence which, 
admitting a debt for a certain cause, goes to 
reduce its amount by proof of payment or set-off. 
Ik. 

Therefore, in trover and for money had and 
received, brought by an administratrix against a 
party who, by mistake, had acted as an executor 
de son tort Held, that, under a plea of pay- 
ment into court to the whole declaration, the 
defendant could not prove in reduction of the 
amount recoverable under the common count 
payments made by the defendant, and which the 
administratrix would have been bound to make 
in the course of rightful administration. Ik. 

To part of the trespasses stated in a declara- 
tion, the defendant pleaded a justification. He 
also pleaded to all the trespasses payment of 
money into court, and non damnificatus ultra. 
The plaintiff replied damnificatus ultra. The 


to the extent of the sum paid in. Story v. Finals, justification, ami for the plaintiff 20s. damages 
'(:> Ex. 123 ; 2 L. M. & P. 198 ; 20 L. j., Ex. 144. ultra : — Held, to be no objection to the verdict 
In an action for pound breach and rescue, the as to the 20 a*. that it must be taken to apply, in 
defendant pleaded payment into court of a cer- part, to the trespasses justified. Thompson v. 
tain sum, alleging that the plaintiff had not sus- Jackson, 3 Man. & G. $21 : 4 Scott (n.b.) 234 ; 
tamed damages ultra; the plaintiff replied 11 L. J., 0. P. 44. 

!a mages ultra: — Held, rliat che plea did not 

tdmit ther that tin 1 >tmd va tin plaintiff's , n _ . 

•or (hat the defendant had been guilry of the tl * Practice re tat ing to. 

rescue. Ik. ] . Eaet not to he communicated to Jury.]— 

Pa yin ei it oi im 1 ; iino court in an action of Ovd. XXII. r. 22. which provides that no com- 
lort n vvants 10 no more than an admission that nmnicatiou shall be made to the jury either oi: 

' hast muse of action, to the extent the fact that nioitev lies been paid into ooi 
{if - tlu ‘ policy p \id in, from some wrongful act of or of the amount paid . i until after the verdi it 
t]je ^ fend ant. and Ices not necessarily admit is given, does not conflict with s. 22 of the 
•ujal the latter is guilty of the wrongful act Judicature Act, 1875, by which nothing in any 
■ VOL, XI, , * ’ , i) : 
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rule made under the powers of the Judicature having security for his debt ” 
Acts, 1873 and 1875, is to take away the right c. 106, s. 184, and was there 
of any party to an action to have the issues for money as against the assi 
trial by jury submitted to the jury. The issue Arnold, 3 B. & 8. 287 ; 32 L. 
as to the amount of the debt or damages is not (N.s.) 461 ; 7 L. T. 385 ; 11 1 
whether the sum paid into court is sufficient to Money paid into court i 
satisfy the plaintiffs claim, but to what sum Exchange Act, 18 <fc 19 Viet 
the plaintiff is entitled, and the rule is a rule a judge’s order “ to abide 
of procedure only, providing the manner in action then pending, form 
which the issue is to be left to the jury, and debtor’s estate, but is a seer 
is therefore within the powers of the rule for the payment of the ain< 
committee appointed under the judicature the action, notwithstanding 
Acts to make rules for (inter alia) regulating dispute in the action have 
the procedure in the high court. Williams v. bankruptcy supervened befc 
Goose, 66 L. J., Q. B. 345 ■ [1897] I Q. B. 471 ; 76 are taken in the matter of th 
L. T. 143 : 45 W. R. 308— C. A, Ex parte. Key worth. In re, 

L. li. 9 Ch. 379 ; 30 L. T. 62 

Plaintiff may prove that Defendant applied An interlocutory order di 
to pay larger Sum into Court.]— Where a money into court is not a ji 
defendant has paid a sum into court, and has • bankruptcy law, but a speci 
pleaded that the plaintiff has sustained no fund, protecting it for the 
greater damages, the plaintiff may give in evi- entitled, against the assignee* 
deuce a judge’s summons taken out by the defen- taking place between the or 
dant two days before the trial to allow him to Wtchene, Ex parte, Congrm 
pay a larger sum into court, although that 

summons was abandoned, and no order made Mistake of Arbitrator.]— 
upon it. Domett v. Young , Oar. & M. 465. tamed a count on a policy ( 

Interrogatories to ascertain Extent of Loss ] 

sate the plaintiff, and intends to pay into court 

a sum sufficient to cover the damage sustained, L, , 1 ‘ T , ' \ ‘ j . 

the defendant will be allowed to administer’ * J ^ 

mxssti ssst-ass S3 sr ; : 

32 L. T. 312 ; 23 W. 11. 2(50 ; Clarke v. Bennett, 9?*' and tha * * ht 
oTy w p -3 ’ ’ entitled to judgment for 

remained after deducting t 

Alternative Payment — Defendant succeeding iniums paid into court. Can 
at Trial — Bight to Judgment.]— Where the A*turanee Corporation, h 
defendant succeeds at the trial on an issue on Q* ® • 21 ; 11 Jur. (N.s.) 2i 
money paid into court under Ord. XXX. r. 1 13 W. R. 204. 
of the Rules of 1875 with a defence stating Receipt in fnU Discharge, 
such payment as an alternative defence to the * ■ , , 

action, he is entitled to have judgment entered ™ ne 5 m }° 00 "t- and f the $ 
for him in the action. In an action for trespass, 1 , mo ? e y Rud kis cost ®- J 
in breaking and entering the plaintiffs land! a “ d P a £ b £, the de . fe “. daIlt ,’ 
the defendants paid money into court under l 1 ai “ 

Ord. XXX. r. 1 of the Rules of 1875. and in n< ? tal “ the money out of c 
their defence denied the plaintiffs possession of f urn " h «* !‘ 

the land, and also stated that, without admitting ,? vU . lc P^^tift diseontn 
any kind of liability, the sum paid into court the costs ot the drscontmua 
was sufficient to satisfy any damage which the P ald 0 th e defendant, ihe 
plaintiff might have sustained in consequence ? rt ff m another at 
of any acts of theirs. The plaintiff joined issue deman<1 ’ 3 the P 

upon these defences, hut failed at the trial to money paid mto court and 
establish any damages exceeding the sum paid ao 7 l ®^A^ 1 f. a ^ tl aoo / 
into court, though he succeeded on the other ; I J 15 * ® 1 

issue. The court of appeal treated such defence 

of payment into court as an alternative payment, e. Payment 

and as it went to the whole cause of action : — _ . , „ T . , 

Held, that the defendants were entitled to judg- . lability Not 

ment. Wheelers. United Telephone Co., 53 L, J.. 'Where money is pi 

Q. B. 166 ; 13 Q. B. D. 597 ; 50 L. T. 749 ; 38 a ^tonce denying. liability 
W. R. 295 — C. A. S. P.. Gvulurd v. t\i >■ 5! (| oes u.u at opt « sarfeh 
I.. J., Q. B. 467, n. : 13 Q. B. B. 598, n. ; 33 W. R. payment of such money c 
295. n.— 0. A. * ’ be made no 1 : -liter the trail 

tion of the. action. Maple v 

Bankruptcy of Defendant.]— Where money was 56 L. J., Q. B. 601 ; 19 Q. ' 
paid into court to abide the event of a suit by a 443 ; 35 W. It. 819—0. A. 
defendant, who afterwards decani ; bankrupt':— Where, a defendant, by his 
Held, that the plaintiff, who subseque ntly to the he is mi ler any liability to 
bankruptcy obtaii eda \ erdicr, was not “a creditor the same dine pays money i; 
‘ 
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tli-it, although he is under no liability, the sum f 
paid in is enough to satisfy the plaintiffs claim t 
the plaintiff may obtain payment out under r. 3 t 
of Ord. XXX., and may either under r. 4 accept i 
it in satisfaction of his claim, and tax his costs t 
and Moil judgment for the costs so taxed, or 1 
may go on with his action for the purpose of i 
recovering more ; and whether the plaintiff sue- f 
ceeds or fails in recovering more or even fails 
altogether in establishing that the defendant is 
under any liability, he will be entitled to retain * 
the money so taken out of court. Emden v. Carte , 1 
45 L T 328 ; HO W. R. 17— C. A. ; 

Where a defendant traversed the causes of 
action and also paid money into court in satis- : 
faction of the whole of the plaintiffs claim : 
Held' that the plaintiff was entitled to draw out 
of court the money lodged, though not accepting 
It in full satisfaction, and to proceed with the 
action. Coughlan v. Morris, 0 L. H., Ir. 405 
C. A. 

Xiibel — Newspaper — Apology. ] —The plaintiff 
in an action for libel contained in a newspaper 
is not entitled to draw out money lodged in court 
with a defence of an apology, under the 6 & 7 Viet, 
e. 96. s. 2, and to proceed with the action for the 
purpose of recovering greater damages. Harris 
v. Arnett , 24 L. K., Ir. 404. 

Payment In by Mistake.]— In an action for 
1,349/., the defendants paid 167/. into court 
without regard to the regulations prescribed by 
the Rules of Court, 1883, and the Supreme Court 
Funds Rules, 1S84. On the day of payment into 
court the defendants’ solicitors wrote to tlie 
plaintiff’s solicitor stating that they had that day 
paid 167/. into court to the credit of the action, 
“in discharge of the plaintiff’s claim in this 
action.” On the same day the defendants delivered 
a defence, which contained a denial of liability 
to the plaintiff, and stated that the sum paid 
into court was sufficient to satisfy the plaintiff s 
claim if any should be established. The plaintiff 
took the money out of court and then continued 
the proceedings in the action : — Held, that in 
the circumstances the plaintiff must either keep 
the money and let all further proceedings except 
as to costs be stayed, or pay the money into court 
again and go on with the action. Stamford 
(J8arl)< In re , Savage v. Payne , 53 L. T. 512 ; 
33 W. XI. 909—0. A/ 

A court of equity refused an injunction to 
restrain the plaintiff in an action, from taking 
out of court money which the defendant had 
paid into court in ignorance that upon such pay- 
ment the plaintiff was entitled to stay his action 
and take the sum so paid. G. TV. My. v . Orijgps , 

■ 5 Hare. 91. ' ■ ' ’ ■ 


the money out of court upon a suggestion that, 
though the witness was now accessible, the plain- 
tiff had refused an answer, and was in contempt 
for not answering a bill in chancery, filed by 
the defendant for a discovery, which would have 
been an answer to the action. Jackson v. Ifoj>- 
hinson , 5 M. & By. 511 ; 7 Bing. 557 ; 1 D. P. 0. 
227. 

On Lunacy of Plaintiff.] — A defendant being 
sued for a sum which he admitted to be due to 
the plaintiff, paid the money into court under a 
judge’s order. The plaintiff before and at the 
time of action and of the application was suf- 
fering from temporary derangement, and an 
inmate of Bethlehem Hospital, but no commis- 
sion of inquiry into the state of his mind had! 
been issued, and no committee of his estate or 
person had been appointed. On application by 
his wife, the court ordered the money to be paid 
out to her or to the plaintiff’s attorney in the 
action. Gliddan v. Treble , 9 C. B. (N.s.) 367 
30 L. J., C. P. 160. S. P., Booh v. Slade , 7 D. 1\ 
C. 22 ; 1 Arn. 346 ; 2 Jur. 993. 

Upon Death of Parties. ]— Where, upon putting 
off a trial, the bail paid 2,000/. into court for the 
defendant to abide the event of the suit, and 
the suit afterwards abated by his death, they were 
, permitted to take the money out of court, not- 
. withstanding the plaintiff and the administrator 
! of the defendant insisted that it should be paid 
. over to the plaintiff or to the administrator of the 
defendant. Ward v. Looming , 2 Smith, 49. 

\ Money is paid into court by a defendant, who 
dies before verdict or interlocutory judgment, 
whereby the suit abates. The money can be 
! paid out of court only to the personal repre- 
[ tentative of the defendant. An application on 
T the part of his attorney will not be entertained., 
i Palmer v. Beiffenstehi, 1 Man. & G.-94. 

; An action having been brought in this country 
l on a cause which had arisen abroad, to which 
I the defendant paid a sum of money into coixrt 
v to abide its further order ; and before the trial 
, of the cause the plaintiff having died : — Held, that 
t the court had no power to order the money to be 
. , detained to abide the event of a fresh suit,, 
.7 about to be instituted for the same cause of 
b action by the personal representative of the 
; plaintiff. -Anon., 3 Jur. 251. 


A court of equity refused an injunction to when an Admission.]— When money has been ' 

restrain the plaintiff in an action from taking d court ahort of the plaintiff’s demand,, 
out of court money which the defendant had ^ nd is ta j- ell out 0 f COU rt, it is admissible to shew 
paid into court in ignorance that upon such pay- anim0 it was donft ; but it is not to be taken 
ment the plaintiff was entitled to stay his action ^ m admission that the rest of the demand was. 
and take the sum so paid. G. Tv . By. v. tnpjps, nufo nnded. midyard v. Mowers , 5 Esp. 69. 

5 Hare, 9L 

Discovery of Mistake or Fulfilment of Con- Order for Sepayment to Defendant- LiakUity 
dition. I— The only case where a party will he not denied,]— The words unless the court 01 a 
"i -> 4 . r . ,.4! shall otherwise order at the end of Ord,. 


take is wnere if is paui mw court, uuucj. u. me. :~ hrL 

Mculm v. Full" ..... 3 Term Hep. iU5 111. B receive or be crcdv d mth money paid into 
r>< ’ 7 ' co art by a d efendant who ( ices not t 1 en y i la bi u t y 

Therefore the court refused to order money conditional upon no order being mad. i y th© 
paid iwu court bv a defendant through a mis- ceiirrary. llicivlorc " JtuemUin.. s 

hike, lo I e -es-ored t< hi n. Yamjhn , ■ . Ba mo. pica wo > mei into tourr or Wm.a tl ere was 
2 j: w, & i . 592 a verdict tor a mrilung he±d, mat Utu rm y- 

Though perhaps in case of fraud they might, at the trial had jurisdiction to order that 4/. 19** 
2 1k & 1 HU. Should be paid out or court to the defen- 

A now trial having been granted cn the ground diuW Gray ' v. U L. H Q- b. 

of the absence of a material witness, and upon 125; :_189 .>j 1 ; H ** <’ 

comlition of the defendant’ paying money into 80vi ; 43 \v. I,. V( - ; * A , w , 

i. xt -x* j L-. ton in on affirm f or hi the defendants pleaded 
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that the libel was published without malice or 
gross negligence, published an apology, and paid 
50 1. into court. ’ The jury were not informed of 
the payment into court, and found a verdict for 
the plaintiff with one farthing damages Held, 
that the plaintiff was entitled to the 50 l. in 
court, as Ord. XXII. r. 22, made no alteration m 
the practice where money is paid into court 
without a denial of liability. Dunn v. Devon 
and Exeter Newspaper Co .63- L. J., Q- B* 342 ; 
[1895] 1 Q. B. 211, n. ; 10 11. 167 ; 70 L. I. o93. 

Payment improperly made to Plaintiffs 
Solicitor — Liability to refund.]— In an action 
for wrongful dismissal, claiming a years salary 
in lieu of notice, the defendant pleaded that the 
plaintiff , was only entitled to one month’s notice, 
■or, in the alternative, three months ; that before 
■ action the defendant made tender of three 
months’ salary, which the plaintiff refused ; that 
the defendant had paid the amount into ^ court, 
and that it was enough to satisfy the plaintiff s 
■claim. The request for lodgment in court con- 
tained a statement that the money was paid in, 
with a defence settingup tender. The plaintiffs 
solicitor, without obtaining an order, but on the 
written authority of the plaintiff , took the money 
■out of court, and the plaintiff proceeded with the 
action. At the trial, judgment was given for the 
defendant on the ground that the plaintiff was 
only entitled to one month’s salary. The -defen- 
dant applied for an order against the solicitor to 
refund so much of the money taken out of court 
as represented the difference between one month s 
.and three months’ salary. The solicitor had 
acted bond fide in taking the money out of court, 
and had paid it over to the plaintiff before the 
application to make him refund it was made 
Held, that although the plaintiff ought not to 
have' had the money out of court, because a 
■defence of tender of the sum paid in could not be 
pleaded to a claim for unliquidated damages, yet 
under the circumstances the solicitor ought not 
to be ordered to refund it. Davy s v. Richardson , 
.57 L. J., Q, B. 409 ; 21 Q. B. I). 202 ; 59 L. T. 
765 ; 36 W. B. 728—0. A. 

■ f. Costs. 

Plea of Tender— Acceptance in Satisfaction.]— 

By the indorsement of his writ the plaintiff 
claimed 87/, The. defendants paid 38/. into court. 
:and pleaded a tender of that amount before 
action. The plaintiff did not join issue upon this 
plea, but took the 38/. out of court in full satis- 
faction under Ord. XXII. r. 7* The plaintiff 
then carried in his costs for taxation, when the 
taxing master held that he had no authority to 
tax, there being a plea of tender on the record 
undisposed of : — Held, that the plaintiff was not 
entitled to the costs of the action. Griffith y. 
Ystradufodwq School Board , 59 L. J., Q. B.116 ; 
24 Q. 33. D. 307 ; 62 L. T. 151 ; 38 W. B. 425. 

Acceptance in Satisfaction of Whole Claim.] — 

In an action for an injunction and damages, the 
plaintiff moved for an interlocutory injunction, 
but by consent no order was made on the motion 
except, that the costs wove to be costs in the 
ixctioi The defendants in rhoir defence deni d 
liability, but paid m-ney hnocwi hi import of 
' the claim for damages | the plaintiff accepted the 
tuonev in satisfaction of his claim for damages, 
and wrote that he six mid discontinue the action, 
take the money out of court, and tax bis costs. 


The plaintiff then took out a summons for 
taxation of his costs of the action Held, that, as 
the money was paid into court only m respect o’ 
and accepted only in satisfaction of the claim foi 
damages, and as the entire claim or cause ot 
action was not thereby satisfied, Ord. XXII. i. i, 
did not authorise the taxation of costs there- 
under, and that the plaintiff’s application to tax 
the whole costs of the action was not right. 
Moon v. Dickinson, 63 L. T. 371 ; 38 W. h. 2/8. 

In an action for breach of contract assigning 
two distinct breaches, the defendants pleaded 
denying the breaches, and alternatively paii 
money into court with regard to one of the 
breaches. The plaintiffs gave notice under Ord. 
XXII r 7, that they accepted the money paid 
into court in full satisfaction of the causes of 
action in the statement of claim Held, that 
plaintiffs were entitled, without proceeding to 
judgment, to their costs of the action;, for by 
accepting the money paid into court in satis- 
faction of all their alleged causes of action they 
had in effect discontinued or withdrawn the 
action as to the breach in respect of which the 
money was not paid in. M' 11 wraith v. Green, 
54 Ij. J., Q. B. 41 ; 14 Q. B. I). <66 ; 52 L. I. 81 

Where money is paid into court and taken out 
in satisfaction of part only of the plaintiffs 
demand, there being other issues upon which the 
parties are proceeding to trial, the plaintiff is 
not entitled to tax his costs. Canty v. Gyll, 

4 Man. & G. 907 ; 5 Scott (N.R.) 819. 

Payment in for Debt and Costs under Agree- 
ment after Action.]— In an action for a money 
demand, the defendant 'pleaded an agreement, 
after action brought, by the plaintiffs to take a 
certain sum for debt and costs, and brought, that 
amount into court on foot of debt and costs. 
The plaintiffs’ solicitor served notice on the 
defendant’s accepting the sum so paid into court, 
...» in satisfaction of the plaintiffs’ claim in respect 
of which it w r as paid in” : — Held, that the phon - 
tiffs were not entitled to any costs beyond the 
sum lodged in court. Good-body v. Gallaher , 
16 L. iClr. 336. 

Plaintiff accepting Sum paid in — Discre- 
tion of Court.] — When a defendant in an 
action pays money into court in respect of any 
claim, the plaintiff acquires a vested right to the 
costs incurred up to that time in respect of such 
claim, provided that he takes the money out 
under Ord. XXX. r. 4, in satisfaction of such 
claim, Lamjridge v. Campbell, 46 L. J., Ex. 
277 ; 2 Ex. I). 281 ; 36 L. T. 64 ; 25 W . R. 3ol. 
But see BucMon v. Higgs, infra. . 

Ord. XXX. applies only to an action which is 
strictly brought to recover a debt or. damages. 
If an account is claimed the order does not 
apply, and even if the plaintiff accepts in satis- 
faction of his whole cause of action a sum paid 
into court by the defendant, the court has a dis- 
cretion as to the costs. Nichols v. Evens, 52 
L. J., Oh. 383; 22 Oh. I). 011 : 48 L. T. 6b ; 
31 W. R. 412. 

Two of the plaintiffs were the legal owners ol 
a leasehold interest in a house, and claimed 3/Z. 
from the defendant for the use and occupation ot 
it. during the last three months of their term. 
They authorised him to pay this amount to 
another of the' plaintiffs, who was owner of the 
reversion. She called o; the dehnulaib. who 
1 expressed his willingness to pay her the money, 
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though he did not make any actual tender of it, faction of the plaintiffs claim, and gave notice of 
but she refused to receive it, and demanded more, such payment to the plaintiff The plaintiff did 
The plaintiffs then sued the defendant for the not give notice to the defendant that he accepted 
use and occupation, and claimed 2382. The the money so paid in satisfaction of the claim 
defendant paid 371, into court : — Held, that as within four days, as required by Ord. XXX. r. 4, 
soon as the defendant expressed to the agent his but he afterwards accepted that sum in satis- 
readiness to pay the 372. there was a concluded faction : — Held, that an order might be made 
agreement between him and the plaintiffs for gi ving the plaintiff his costs under Ord. LV. r. 1. 
that amount, and that the plaintiffs could not Greaves v. Fleming, 48 L. J., Q. B. 335 ; 4 
recover more, and also that the defendant was Q. B. D. 226 ; 27 W. B. 458. 
entitled to the costs of the action from the time 

of the payment into court. Gretton v. 3 fees, When Plaintiff proceeds and afterwards re« 
7 Oh. D. 839 ; 38 L. T. 506 ; 26 W. B. 607. peats.] — In an action brought for two distinct 

demands, one of which was offered, and on rc- 
Where Plaintiff takes Money out and stops.] f usal paid into court: — Held, that the plaintiff, 
— Where a plaintiff refuses to accept a sum ten- who had taken out that sum and proceeded in 
dered at the commencement of the action, hut the action for the other demand, but finding that 
afterwards takes the sum out of court, when paid it could not be supported, wished to stay the 
in under a plea, he is prima facie liable to pay proceedings on payment of the costs incurred, 
the costs incurred from the time the money was was too late to do so. James v. Baggett, 2 B. & 
tendered ; but this is open to explanation; and Aid. 776; 1 Chit. 471. 
where, In an action by a landlord against his 

tenant to recover unliquidated damages for the When Plaintiff proceeds and recovers Nothing 
non-repair of the premises, it was shewn, that Beyond.] — In an action for damages for breach 
at the time the money was tendered the plain- of covenant, the defendant denied the breach,, 
tiff was not aware of the amount of damages and also paid money into court, alleging that it 
sustained, nor was acquainted with it until was enough to satisfy the claim. The plaintiff 
after plea pleaded, when, finding the difference replied joining issue, alleging that the money 
between the sum tendered and the amount at was not enough, and the issues having been re- 
vvhich the injury was valued so trifling as not to f erred to an official referee, he reported that the 
be worth proceeding for, he took the money out money paid in was enough to satisfy the claim : 
of court : — Held, that these circumstances were — Held, that the costs were in the discretion of 
sufficient to rebut the inference that the sum ten- the court under Ord. LV. r. 1, and that the 
dered was refused for the purpose of making discretion in such cases ought to be exercised 
costs. Ackroyd v. Bead, 5 M. & W. 542 ; 7 by allowing the plaintiff his costs of the action 
I). P. C. 810 ; 3 Jur. 797. up to the time of the payment into court, and 

Where a summons is taken out to stay pro- allowing the defendant' his costs of the action 
ceedings on payment of a certain sum and costs, after that time. Buehton v. IBggs, 4 Ex. D. 
the refusal to accept that sum will not render 174 ; 40 L. T. 755 ; 27 W. B. 803.* 
i he plaintiff liable to the subsequent costs ; but 

if the sum tendered is afterwards paid into Where Plaintiff proceeds for Xominal Dam- 
court, and accepted by the plaintiff, he will be ages.]— -Where, after action, the debt is paid and 
liable to subsequent costs. Gower v. Elkins , accepted in satisfaction, and costs arc offered, 
3 M. k W. 216 ; 6 1). P. O. 335 ; 7 L. J., Ex. 72 ; but refused, the damage is merely nominal hide- 
2 Jur. 49. pendently of the costs, and the plaintiff therefore 

A plaintiff having contracted with the defen- cannot proceed for the costs. Thame v. Boast, 
riant to serve him at a weekly salary, sued the 12 Q. B. SOS ; 17 L. J., Q. B. 339 ; 12 Jur. 1024. 
defendant for wrongfully dismissing him from A defendant pleaded non assumpsit to all but 
his service, and also for arrears of salary. After 122.; to 112., parcel of the 122., payment and 
the writ issued, a summons was taken out to stay acceptance in satisfaction after action ; to the 
proceedings on payment of arrears of salary ; residue payment of 12. into court. The plain- 
tiffs was refused, and the arrears were paid into tiff traversed the payment of the 112., and took 
court, and accepted by the plaintiff in satis- the 12, out of court. The amount due to the 
faction : — Held, that the fact of the plaintiff plaintiff, at the commencement of the suit, did 
having obtained a more profitable employment not exceed 122., and the sum of 112. was paid 
after action was sufficient, to rebut the pre- after action, and accepted by the plaintiff in 
sumption of a vexatious refusal of the sum ten- satisfaction of that' amount : — Held, that the 
dered, and, therefore, the defendant was not plaintiff, after the payment of the 12., was not 
entitled to his costs. Gumming v. Columbine , entitled to proceed for costs in respect of the 1 12., 
6 I). I\ 0. 373. but that the defendant was entitled to have the 

verdict entered. for him, and to the general costs 
Amendment caused by Plaintiff’s Pleadings.] of the action. Horner v. Denham, 12 Q. B, 813 ; 
—A defendant paid into court the sum claimed ; 17 L. J., Q. B. 29 ; II Jur. 1036* 
the plaintiff took out the money and proceeded 

to trial on another issue, in which he failed, but What Costs.] — To a declaration for money 
proved that more was due to him on the issue in had and received, the defendant pleaded as to 
r spe :l of whit h the i n ncy was paid in ; the judge all except 32. ok non assumpsit ; as to all except 
gave the defendant leave to amend by paying 32. -An a set-off ; and as to 32. os, payment of 
in the balance due : — Held, that the plaintiff was that sum into court. The plaintiff admitted the 
onh i '1 - such losrss as lie would have had set-off. and replied, that he would not further 
if b ear re la m i id >e en ( rigi willy paid into prosecuie his suit, except as to 32. tut., and took 
co it. You ig v. Martin, 4 W. B. 100. that sum out of court-: — Held, that the defen- 

dant- was entitled ro his costs of the two first 
Acceptance in Satisfaction after Four Days.] issues, Goodee v. GolthmtJi, 2 M. & W. 2u2 ; 
—The defendant paid money into court in .sails- 5 13. hi 0. 288 : 2 Gale, 194 : 6 L. J. Ex. 79. 
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A plaintiff having obtained leave to amend quent proceedings, on the ground that they 
his declaration, on payment of costs, by increas- would have succeeded at the. trial on account of 
ing the amount of damages, and the defendant the misjoinder. The plaintiff contended that 
having, after the amendment, paid money into they were not entitled to such costs, or, if they 
court, by which one of his pleas becomes were, that the master should have taxed them 
unavailable, is not entitled to the costs of that on the former occasion : — Held, that the defen- 
plea. Gould v. Oliver, 5 Bing. (N.c.) 115; dants were entitled, and that it was no objection 
6 Scott, 884. that they had not been taxed before, as, before 

To a declaration consisting of common counts, the pleading de novo and acceptance of the 
the defendant pleaded, except as to 15,9., parcel, money paid into court, it could not be known 

&c., never indebted ; and, as to that sum, pay- what costs beyond those of the day had been 

ment into court in the form. The plaintiff uselessly incurred. Ih, 

accepted the 15.9. in satisfaction, and took issue In an action to recover 130Z. for work and 
on the other plea. The case was tried, and- the extras, under a building contract, the defendant 
jury having found that, except as to the 15,9., pleaded never indebted. The plaintiff prepared 
the defendant was never indebted to the plain- his brief, and delivered notice of trial. The 
tiff : — Held, that the plaintiff ought to have his defendant afterwards obtained an order to amend, 
costs, so far as related to the 15,9., down to the and paid into court 79/., and pleaded never 
time of his taking that sum out of court, and indebted to the residue. The plaintiff took the 
that the defendant was entitled to the costs of 79/. out of court, and proceeded for the residue 
all the rest of the proceedings. Harrison v. of his demand, but was nonsuited on the trial : — 
Wait, 4 D. & L. 519 ; 16 M. & W. 316 ; 17 L. J., Held, that the plaintiff was not entitled, either 
Ex. 74 ; 11 Jur. 91. under Reg. Gen. H. T. 1853, i\ 12, or under the 

Action for work and labour. Pleas : to the order to amend, to such costs of the brief and 

declaration, except as to 10/., parcel, &c., never other matters as would have been incurred if the 
indebted; as to 10/., other parcel, &c., payment 79/. had been paid into court at the time of 
before action ; as to the 101. excepted, payment pleading the original pleas. Harold v. Smith , 
into court of 10/. 1.9. Replication, joining issue 5 H. & N. 381 : 29 L. J., Ex. 141 ; 6 Jur. (n.s.) 
on the first plea, traversing the second, on which 254 ; 1 L. T. 556 ; 8 W. R. 447. 
issue was joined, accepting the money paid into In an action of contract in which more than 
court, and praying judgment for the plaintiff’s 20/. was claimed, the defendant paid 24/. into 
costs in respect of that. A verdict was found for court. The jury gave damages to the plaintiff 

the plaintiff on never indebted to the extent of to the amount of 21. 10$. in excess of the sum 

10/., and for the defendant on the plea of pay- paid into court : — Held, that the costs should be 
ment, so that the plaintiff recovered nothing taxed on the reduced scale. James v. Vane 
beyond the money paid into court: — Held, that {Lord), 2 El. & El. 883; 29 L. J., Q. B. 169; 

the plaintiff was entitled to the costs as to the 6 Jur. (N.s.) 731 ; 2 L. T. 281 ; 8 W. R. 446. 

causes of action relating to the 10/. paid into 

»• <**« - *•—•*<• *■*<- 

10 Q. B. 397 ; 20 L. J., Q. B. 262 ; 15 Jur. 724. Power of Court to order.] — Upon an inter- 
A declaration, claiming a certain sum, and locutory application for the payment of money 
giving credit for part, with particulars, setting into court made before the trial of an action for 
out the items and giving credit in general terms, the taking, of an account, where an account has 
"‘cash on account.” Plea, never indebted. The been rendered, and the court has before it the 
case was made a remanet,. and afterwards the parties to the account and evidence as to the 
plaintiff amended, on payment of costs, deliver- items in dispute between them, the court will 
ing a declaration and particulars claiming only look into the facts of the case, and if, in the fair 
the balance, without reference to credit. The exercise of its judicial discretion, it can arrive at 
defendant pleaded de novo, paying the money a conclusion that a sum will be due to the 
into court, which the plaintiff took out : — Held, plaintiff on the taking of the account, and what 
that the plaintiff was not entitled to the costs the amount of that sum will be, the court will 
of the issue, or of preparing for the trial. Wilton order the defendant to pay that amount into' 
v. Snook, 1 D.& L, 964 ; 12 M.& W.805 ; 13 L. J., court. Wankhyn v. Wilson, 56 L. J., Ch. 209 ; 
Ex, 236. • 35 Ch. D. 180 ; 56 L. T. 52 35 W. E. 332. 

A plaintiff, having joined too many defendants, After decree directing accounts to be taken 
obtained an order at the assizes to strike out in chambers, if it is ascertained, before the chief 
some of them upon payment of costs, the remain- clerk’s certificate as to the ultimate balance to 
ing defendants having leave to plead de novo, be paid, that a certain sum will be probably 
The master taxed the remaining defendants the found to be due from either party, the court has 
.costs, of the day. They then pleaded payment power at the instance of the other party to order 
into court, which was accepted. ^ The master such sum to be paid into court. London Syudi- 
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with a royalty of less amount. The defendant 
was in possession, and raising and selling large 
quantities of coal, but he alleged that he had 
expended on the mine more than the value, of 
the coal raised. He also brought an action 
against the plaintiffs in the queen’s bench 
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against whom a sequestration had issued for 
want of a sufficient answer, unless the grantor 
has, bv his conduct, waived the objection to the 
jurisdiction. But he may notwithstanding, and 
without applying for the leave of the court, 
obtain from the grantee a release of the annuity. 
Johnson, v. Chippendale, 2 Sim. 55.; 29 E. It. 58. 

A testator charged his real estate with an 
annuity to his widow, and subject thereto 
devised it to S. A. in fee, and appointed her his 
executrix. The testator had insured a house. 
Policy expired a few months after his death, j 
and was then renewed by S. A. Soon afterwards ! 
the house, which was the whole of his real estate, 
was burnt down. The insurance money was 
ordered to be paid into court on a motion by the 
widow in a suit instituted by her against S. A. 
for the administration of the testator’s estate. 
Parry v. Ashley, 3 Sim. 97 ; 30 11. R. 132. 

Order made that A. B., who had received 
moneys on behalf of plaintiff before institution 
of suit, but who was not a party thereto, might 
be at liberty to pay money into court in trust 
for cause. Francis v. Collier , 5 Madd. 75. 

Though the court will stay the payment of a 
fund out of court, for the purpose of giving a 
stranger the opportunity of enforcing his right 
against it, yet it will not, for the same purpose, 
order into court a sum directed, to be paid by one 
party to another. Xewton v. A shew, 11 Beav. 
446 ; 18 L. J., Ch. 42 ; 12 Jur. 330, 551, 766. 


ment, in letters written to the plaintiff, his 
co-trusfcee, before the commencement of this 
action for the administration of the trusts, 
admitted having received 300?., part of the trust 
funds, and invested it in an unauthorised way. 
The plaintiff, after the defendant had appeared 
in the action, took out a summons to have the 
300?. brought into court, and made an affidavit 
deposing that he had paid the money to the 
defendant, and stating the admissions contained 
in the defendant’s letters as to its application. 
The defendant did not answer this affidavit or 
adduce any evidence, and tlie money was ordered 
into court on the ground that the letters were a 
sufficient admission within Ord. XXXII. r. 6. 
The defendant appealed : — Held, that, as the 
defendant had not met the affidavit, there was a 
sufficient admission that the money was in his 
hands, and that the appeal must be dismissed. 
Freeman v. Cox (8 Ch. D. 148) approved and 
followed. Per Fry, L.J., whether the letters 
were not a sufficient admission within Ord. 
XXXII. r. 6, qumre. Porrett v. White , 55 L. J,, 
Ch. 79 ; 31 Ch. D. 52 : 53 L. T. 514 ; .34 W. R. 65 
0 ; 

Gross Fraud.] — Defendant ordered to . pay admission of liability sufficient to support 

money into court before answer in a case^ of a motion for payment into court of such admitted 
gross fraud appearing by affidavit of plaintiffs, sum m ay be made by the party ordered to pay 
and by defendant’s affidavit in answer. Jerri* sum ffito court, or his agent, or gathered 
v. White, 6 Yes. 738 ; 6 R. R. 26. f rom their course of conduct, without necessarily 

appearing on the pleadings or affidavits in the 
Trust Honey.] — When a court of equity traces action. London Syndicate v. Lord, 8 Ch. D, 84 ; 
out trust money in the hands of a person who 38 L. T. 329 ; 26 W. li, 427 — O. A. 
has not prim:! facie a right to hold it, that The non-appearance of a defendant in an 
moil or must be r>aid into court. Leigh v. administration action, who had been served 
MacaulayA V. A Coll. 260 ; 4 L. J., Kx. J5 q. 37. with notice of a motion to order him l( bring 

money into < >urt washed I a sufficient admission 
Agreement for Mining Lease Lessee in to enable the court to make such ordet, tnough 
Possession -Payment of Royalties into Court.] before judgment was given in the action, or 
-The plaintiffs commenced an action against accounts taken. Freeman y. Cox, 4 jj- >< Cru 
the defendant fm specific performance of an 560: 6 Ch H 148 : 2! Y . 31. hO. ^ 

agreement for a lease of a cord mine by fine Motion by in hint cesuus quo rruscem » ia 

fhA ot « rnvnlt.v ur the their trustee minht bring a rand into court 


■ment into 


Stakeholder.] — An order _ 
court of a fund in the hands of a stakeholder in 
this country may be made in a suit in which one 
of two parties (each of whom claims The fund 
under a person residing abroad) is plaintiff and 
the other defendant, although the person residing 
abroad may not be made effectually a party to 
the suit. Ward v. I tooth , 41 L. J., Gh. 729 ; 
L. 11. 14 Eq. 195 ; 27 L. T. 364 ; 20 W. R. 880, 

Auctioneer, being mere stakeholder, ordered to 
pay deposit money "into court, after retaining his 
own cairns out of it, without prejudice. Yates 
v. Fa reh rather. 4 Madd. 239. See Annesley v. 
3f nggeridye, 1 Madd. 593 ; 16 R. 14. 273. 

Where two parties claim fund in hands of 
stakeholders, the former may make motion by 
consent, to avoid the expense of bill of inter- 
pleader, that stakeholders pay the money into 
court ; but stakeholders cannot make such 
motion, they not being parties to the suit. 
Pellet v. Belhee, 6 Madd. 28. 


[} y\M,y. 
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it. Symmids v. Jenkins , 34 L. T. 277 ; 24 W, 
512. . ■: ■■■ 

A defendant may be ordered to pay into court 
money which he has verbally admitted to be in 
his hands or under bis control. Beeny, In re, 
Ff renal v. Sproston, 63 L. J., Ch. 312’: [1894] 
1 Ch. 499 ; 70 L. T. 160 : 42 W. R. 377. 

Upon a motion that a defendant might be 
ordered to pay into court a sum of money which 
he had verbally admitted to be in his hands or 
under his control, an affidavit proving the 
admission was made by a clerk of the plaintiff’s 
solicitors. A copy of the affidavit was served 
on the defendant with the notice of motion, 
which stated that the affidavit would be read 
on the hearing of the motion. The defendant 
did not answer the affidavit, and he did not 
appear on the hearing: — Held, that the defen- 
dant must be ordered to pay the money into 
court. 11k 

On an application for an order for payment of 
money into court, the court will not extend the 
- doctrine of admissions that the defendant : has 
the money in his hands further than it was 
carried in Freeman v. Cox (8 Ch. D. 148), where 
an affidavit of the plaintiff charging that the 
defendant had the money in his hands, not 
answered by the defendant, was held sufficient 
to justify an order. Neville v. Matthewnian, 63 
L. J M Ch. 734 ; [1894] 3 Ch. 345 ; 7 JR. 511 ; 71 
L. T. 282 ; 42 W. R. 675— C. A. 

Under a settlement H. was absolutely entitled 
to a trust fund which had been invested on 
mortgage, but which was called in by J., the 
surviving trustee of the settlement, in August, 
1883. At that date J. was in partnership with 
B, in the business of solicitors. The trust fund 
was, as H. alleged, paid by J. to and was received 
by J. & B.’s firm, and was paid into their 
banking account. In December, 1890. the part- 
nership between J. B. was dissolved by 
mutual consent, it being arranged that all debts 
due to and owing by that firm would be received 
and paid by B. Application having been made 
by H. to B. to produce a security shewing the 
proper investment of the trust fund, but without 
any satisfactory result, an action was brought 
by JT. against J. & B., claiming that the trust 
fund should be paid into court, and consequen- 
tial relief. There being an admission in B.’s 
defence and answer to interrogatories to the 
effect that tine trust fund had been paid by J. 
into the banking account of the firm, thereby 
making the firm responsible , for it, the usual 
order was made at chambers upon B. to pay 
the trust fund into court : — Held, that the dis- 
charge of the order made in chambers ought 
not to be granted, except on the terms of B. 
paying the money into court. Hollis v. BuHon, 
[1892] 3 Ch. 226 ; 67 L. T. 146 : 40 W. E. 610— 

a a. 

A defendant wh v affidavit filed, on an inquiry 
discloses that he has money in his hands, may be 
ordered to pay it into court after decree, and 
before further consideration. Dunne v. Enqlisk, 

' L. E. 18 Eq. 524. 

Money may be ordered into court, on motion, 
upon the ground of admission, as by: schedules 
or books, containing an account of receipts and 
payments, and referred to so as to be part of 
the answer or examination. Mills v, Hanson, 

■ 8 Yes. 68 . ' 

The right of the plaintiff to have money in 
the defendant's hands paid into vun must 


reference to an equity raised by the bill, and not 
in reference to an independent equity stated 
only in the answer. Proudfoot v. Hume, 4 Beav. 
476. 

A railway company having powers over the 
line of another company, the special act for 
making th e latter’s line contain s a provision 
that, in the event of such line not being com- 
pleted within a specified time, that portion of 
the line within specified limits should belong to 
the company having such running powers, and 
be completed by them, they being repaid for 
any money advanced. The line is not completed, 
and the company enter and complete and work 
the line under the act, and subsequently agree 
in writing to give 6,0007. for the portion so com- 
pleted, with interest at 5 per cent. A long 
correspondence takes place, and the money not 
being paid, a bill is filed for specific performance 
of the agreement. The answer admits that the 
6,0007. and interest are owing, but submits a 
question of title. A motion is then made for 
payment of the 6,0007. and interest into court, 
admitted on the answer to be due : — Held, that, 
this not being the simple case of vendor and 
purchaser, but of a company being in possession 
under a parliamentary power, no order for pay- 
ment into court could be made, and motion 
refused, but the costs reserved until the hearing. 
Northern Counties Union Mu. v. _V. F. By.. 

6 W. R. 122. 

An order will not be made under r. 6 of Ord. 
XXXII., in an action for money lent, unless 
there is a clear admission that the debt is due 
and recoverable in "the action in which the 
admission is made : — Quaere, whether the words 
“ or otherwise ” in r. 6 refer only to cases in 
which notice has been given under r. 1 or r. 4 of 
Orel. XXXI I. Landeryun v. Feast, 55 L. T. 42 
34 W. R. 691 — O. A. Reversing 55 L. J., Ch. 505. 

Trust funds maybe ordered to be brought into 
court by the trustee, an accounting party, upon 
admissions contained in letters written before 
action brought that he has received the money, 
and a recital to that effect contained in the 
settlement, his execution of which, as trustee, 
has been proved, although there is no formal 
admission in his pleadings or affidavits that he 
has received and holds the money. Hampden v. 
Wallis, 54 L. J., Cli. 1175 ; 27 Cli. D. 251 ; .51 
L. T. 357 ; 32 W. R. 977. See also Porrett v. 
White, supra. 

Money ‘ ‘ in the hands ” of Executors or Trus- 
tees — Money parted with before Application.] — 

Although trustees or executors are proved" to 
have received trust money, and have not properly 
discharged themselves thereof, an order fox' pay- 
ment of the money into court cannot be made 
upon them under Rules of Supreme Court, 1883, 
Ord. LV. r. 3 ( d ) (or Ord. XL Y III. r. 3 (ft) of 
the Palatine Rules, which is in the same terms), 
unless when the application is made the money is 
actually in their hands. Chapman, In re, 'Far Sell 
v. Ch’tpmun (54 L. T. ! 3), disapproved. Natter v. 
Holland . 68 L. J.. Ch. 932 ; f 1891 3 Ch. 40$ ; 

7 R. 491 : 7.1 L. T. 508 : 43 W. li. 18- -C. A. See 
Amm.. 1 L. J. (o.ss.) Oh. 21. 

in an action for an account against trust* *s. 
the trustees will not, upon motion, be ordered to 
pay money into court, unless it is actually in. 
their hand’s :--Qumre, whether the circumstances 
under which money has been parted with may 
not render the rule inapplicable. Neeille v. 
3Iatthewnmn ([1894] 3 Oh. 345) and Nutter y» 
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-,J 77 l> „7 /riooii 3 eii 408), discussed and person interested in the assets, to transfer the 
•fnnlied Crompton and Evans Union Bank v. trust fund into court, and the bill shewing on 
fit <ilL.ieh.8U; ri8 9 5]2Ch.7U; IB the face tef , iC 
K. 792 ; 73 L. T. 181 ; 44 W. K. 00. 


UVT<&. ’ interests in the fund, all the parties beneficially 

- ‘ “ ■ ’ interested in the fund must be served with 

. Discretion as to Order.] — The court has a notice of the motion. Lewellin v. Cobbold, 17 

discretion as to the making of an order requiring Jur. 1111. 

•a trustee to pay into court trust money, winch Amount t0 be paid in.] — Payment of money 
he admits having received and applied m^.n oom . t) aftel . a decree and report, ordered 

unauthorised manner. 11 » ight, _ * ' • upon admissions in the answer, the defendant 

Forth, 6B t L . j., Ch. A, [18 Jol 2 Ch. <4/ , Id h. ^ at liberty to discharge himself of any part 
841) ; 73 L. 4. 3J6 , 44 W . h. i- • 0 f t p e sums so admitted by an affidavit of subse- 

Application by whom made-Title of Plaintiff. ] quent receipts and payments. Anon., 1 L. J. 
— An application under Buies of Supreme Court, ^*4 . ordering a defendant to pay 

1883, O^hXXXn. r, ti,lor an for wh = ich he has impro^ly 

upon admissions ot fact bj a dete i^ c m t cretU t, cannot go beyond the sum specified 

be made by some only ot t he plaintiffs, but must f he notice of motion ; and the 

be made by them ail. l "■ _ ; nto defendant claiming a balance due to him 

General rule as- to ^tMv entitled Held, that he was entitled to have it deducted from 

court is that the plaintiff^ the amount of those items. Sokes v. Seppings, 
or l«"re ^ch an 1 Coop. C. C. 194. And see Cases cited there. 

to entitle. t hem, ■ on behalf thcmsel es^ The l court wiU not make, an order upon a 

of those others, to have the fund secuted. . ■ defendant t0 money, upon an admission in 
man, v. Farltc, 6 Mu.fi u ... his answer that he has received a large sum of 

The court will not order money into court it ( spe eifyin°- the amount), coupled with a 

the title of the party applying -is at id doubt fal for travelling expenses, post- 

Neither will it order a chaise hire or otherwise. Lautf. IlLter, 1 L. J. 

credit of a cause between A. ana i>., to be trans.- 
f erred to the joint credit of that and another 

cause, in. which it is claimed by G. adversely to interest.] — After the usual decree for an 
both A. and B., unless 0. has a perfectly clear title accoimt orc [er on motion to pay into court the 
to the fund. St. Victor v. pevereux, 13 him. 541. amomit 0 f the principal sums, admitted to be ■. 

In moving upon admissions in an answer tor ^ ue b examination upon interrogatories, not 
the payment of money into court, the plaintiff exfcen( jed to interest. Wood v. Downes, 1 Ves. 
may shew T that, upon the case stated, in the ^ 

answer, he has an interest in the sum in ques- A party ordered to pay costs and make other 
tion, though the defendant in his answer ex- p a y men t s into court, but to be indemnified out 
pressly denies that the plaintiff has any such fund in court : — Held, entitled to interest ; 

interest. Donvmlle v. Solley, 2 Euss. 37-. 011 a q sums paid for costs or otherwise. Wain- 

On a motion to pay money into court, the Bowher, 8 Beav. 363. 

court does not require the plaintiff to produce . ' 

any absolute admission of title, but merely such Prospective Order.] — The court will not make 
a probability of title as it can safely act on. a prospective order for liberty to pay into court 
MBiurdy v. Hitchcock, ll Beav. 73. moneys which may be awarded by the comnns- 

Money will not be ordered to be brought into sioners ; the order ought not to precede the 
court upon motion before decree, unless it adjudication under the Slave Compensation Act. 
appears clearly upon the answer to belong to Bichimm v. Jones, 5. L. Oh, 3. 
the plaintiff. Bag ell v. Currie , L. E. 2 Ch. 449 ; Prospective order, enabling parties to pay in 
16 L. T. 309 ; 15 W. E. 605. money from time to time to the credit of the 

cause, obviating the necessity of a repetition ot 
Persons not before the Court.] — On an appli- the order for the same purpose.. Ihitclvimon v. 
cation for payment of money into court, it was Hutchinson, 9 Hare (App.) Ixxxi. 
objected that persons having ari interest were Where there is no fund in court,, no order can 
not before the court. The order was made on be made prospectively to deal with purchase- 

the undertaking of the plaintiff to make them moneys for estate contracted to be sold but gi.ot 

parties. Whit marsh v. Robertson, 4 Beav. 26. paid for. Bowes, In. re, 10 L. T. 90 ; 12 W. h. obi). 

. Unless all persons interested in a fund are sorted due. and excen- 


Unless ail persons interested m a iuuu aie . . Wfin 

before the court, an order for payment of it into. Practice. ]-lf sum he repoi tel due . <p«sf •£ - 
court will not be marie on an undertaking by the tions are taken to B Creak 

plaintiff to make them parties, except perhaps in motion, be ordered to be paid mto oomt. Oeak 
cases of administration or creditors’ suits. Mar- v. Cafdl, 6 Madd. 1 14 ; 22 R. B.A»- 
riaoe v. Royal Exchaw/e Assurance Co., 18 L. J., It is competent to the court on the htaimg ot 
nh*9l6 J ‘ ' exceptions, at the same time it- allows an excep- 

‘ The court, on application by petition to allow tion taken by the defendant, and directs the 

a sum ei i awin' 1 under the 6 & 6 master ro review his m 

Will. 4, e. 45, bv the commissioners, to bo paid the defendant to pay a sum of money into com t, 

into court dispensed with the service of the peti- if it Is satisfied that ultimately that . sum . . 

turn on all the parties to the muse. Utshha/ ton found due tn m me tU rcndaih. hmm. t. Be 

Is- ,.77-, I I Chi Tnstct. 4 Buss. 12<> ; 2o h. h. I;. . 

An" order inky "be made for payment of i ifinrj ihauie- sonlcl io ut..vc on ■ 
into court, nlthoueh some of the persons imer- mlirntnug money due, - ' pa'-ti', .t ... V. 

ested in the money arc not before the court. Before rite cuttse „ set down or tur.her une,- 

* niton V. mil, 2 De G II. & G. 807. , , . /**!* \ Cl "rte „nvn,ent of 
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PRACTICE — Staying and Setting Aside Proceedings , 


■ 1. G-enerally. 

a. On. 'Payment or Sat is forth >n* 

Where Writ Indorsed for larger Debt than 
due.]— If a plaintiff indorses on the writ a larger 
debt than is due, by which, the defendant is 
misled, and prevented from settling the action, 


money into court upon motion made after the 
decree in a cause, and before the hearing for 
further directions, founded merely on admissions 
in the answer. Bimis v. Parr, 7 Hare, 288 : 19 
L. J„ 01 l 401 : 14 Jur. 326. 

A plaintiff cannot, after decree, obtain an 
order for tire defendant to pay money into court 
upon admissions contained in his answer. He 
must proceed oil the examination or report. 
Wright v. Lukes, 13 Beav. 107 ; 20 L. J., Ch. 32. 

Effect of Payment into Court. ] — Payment to 
the solicitor for all parties in the suit is equiva- 
lent to payment into court. Price v. Worth, 
2 Y. & Coll. 620 : 7 L. J., Ex. Eq. 9. 

Money paid into court upon an injunction and 
laid out, is security, and not payment. Brough - 
too v. PH ch ford, G Madd. 295. 

Enforcement of Order — Beceiver.] — Under the 
general power to appoint receivers given by the 
Judicature Act, 1873, s. 25, sub-s. 8, and having 
regard to Kules of Supreme Court, 1883, Ord. 
XLlI. it. 4 and 28, the court has jurisdiction to 
enforce a judgment for payment of money into 
court, by a defaulting trustee, by the appoint- 
ment of a receiver of his equitable interest in 
property in this country ; and order accordingly 
where, from the debtor being out of the jurisdic- 
tion, service of a writ of attachment could not 
be effected. Cone if, In re. Corny v. Bennett , 54 
L. J., Ch. 1130 ; 2*8 Ch. D. 993; 52 L. T. 901 : 
33 W. It. 701. 

An order was made against the defendants in 
an action, who were defaulting trustees for the 
payment of money into court. The defendants 
having failed to comply with such order, an 
application was made by the plaintiffs that a 
writ of attachment might issue against them. 
At the defendants’ instance, however, the court 
made an order allowing payment by weekly 
instalments. L., one of the defendants, had 
made an affidavit on that occasion, stating that 
all the property he possessed was the furniture 
in his house. It subsequently transpired that L. 
had executed bills of sale affecting the furniture, 
but that the plaintiffs, in other proceedings, had 
successfully disputed the validity of such bills of 
sale. An application was accordingly made on 
behalf of the plaintiffs for the appointment of a 
receiver of the furniture by way of equitable 
execution. For the defendant L. it was con- 
tended that the legal and proper remedy of the 
plaintiffs was by sequestration, and that the 
court had no jurisdiction to appoint a receiver : 
— Held, that although, under r. 4 of Ord. XLIL 
of the Buies of Court, 1883, sequestration was 
the appropriate remedy, yet under s. 25, sub-s. 8, 
of the Judicature Act. 1873, the court had juris- 
diction to appoint a receiver if it appeared just 
or convenient so to do ; and that, in the present 
case, it was just and convenient to appoint a 
receiver, and that an order must be made accord- 
ingly. WMtcley, In re, Whitde/u v. Lea rood, 56 
-L, T. 846. 

Person not Party.]— An order for pay- 
ment of money against a person not a party to 
the cause is to be enforced, nor by attachment, 
but by another order directing the payment 
within a short definite time, or in default that 
the party do stand committed. Yieheru v. 
Stocker, 3 Bro. C, C. 372. 

Mode of enfoi Png < as meat of a sum of money 
under an order of the court against one not a 
party to the cause. I) v field v. Mires, 2 Beav. 268. 


' Writ of execution, only in the ease of a party 
•to,' cause j a stranger must be served first with an 
order to ■ pay the ' money by a " given day, -and , in 
case of default, with an order to pay on another 
.day, or stand committed. Anori,, 14 -Yes. ;; 207, .. 

Person a Party.]— After an order upon 

a party in the cause for payment of money, the 
proper course is an attachment, and, upon the 
return to that, an order for commitment. Bowes. 
v. Strathmore (Lord), 12 Yes. 325. 

An order for payment of a sum of money by 
one defendant to another was enforced, pending 
an abatement of the suit by the death of the 
plaintiff. Jones v. Williams, C. P. Coop, 488. 

Eevived Suit.] — Where the' decree or 

order in the original suit contains a specific 
direction, as that the defendant shall pay a 
certain sum of money, that direction cannot be- 
carried into execution in the revived suit by a 
mere order to revive, but a decree must be made 
in the revived suit for that purpose. Harries v. 
Johnson, 3 Y. & Coll. 583. 

Irish Order.] — An attachment may issue 

in this country to enforce an order for payment 
of money made in Ireland, on petition under the 
Irish Incumbered Estates Act. Keogh , In re, 
5 De G. M. & G. 73 ; 23 L. J.. Ch. 547 ; 18 Jur! 
321. 

h . Staying and Setting Aside Pro- 
ceedings. 

1. Generally. 

a. On Payment or Satisfaction, 276. 

b. On the Ground of Breach of Faith, 283. 

e. When Action Frivolous or Vexatious, 

283 , 

d. In Actions under 40#,, 2S7. 

e. Cross Actions, 288. 

f. Pendency of Actions Abroad, 289. 

g. Two or more Actions in this Country. 

294. 

h. Actions Commenced or Prosecuted with- 

out Authority, 301. 

i. For Irregularity. 

i. When Application should be made, 

303. 

ii. Grounds of Application should be 
stated. 304. 

iii. Imposition of Terms, 304. 

iv. Waiver, 305. 

v. Other Matters, 305. 

j. Until Payment of Costs, 306. 

k. Until after Discovery, 314. 

l. Other Grounds, 314. 

2. Practice, 317. 

3. On Winding-up of Companies — See COMPANY. 

4. On Bankruptcy — See Bankruptcy. 

5. Pending Appeal to House of Lords or. Court 

of Appeal — See Appeal. 

6. Until Security for Costs given — See Costs, 

7. Where Agreement to Eefer — See Arbitra- 

tion. 

8. h Actions i BilB of Exchange — S> Bills 

of Exchange. 
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the court will stay the proceedings, on payment Offer of all Belief entitled to.]— A legatee 
If the real debt, with the costs of the writ only; who had incumbered his legacy, hied Ins bill, 
hut&e application must be made promptly after before the legacy was payable ^ against the 
he imrti&rs are delivered. Ellidon v. Botin. trustees and executors of the will, and against 
the pa ■ . o o & M. 343 ; 4 Tyr. 214. his own incumbrancers, alleging that the trustees 

am, 4 v. » i ia( \ committed a breach of trust in not selling 

Within what Time Application made.]— An certain property ; contesting also the claim of 
lieation t0 s tay proceedings on payment of one of his incumbrancers, and praying that 
d ‘hr and costs must be made within four days the property might he secured, that certain 
if ter service of process. Bomb-ridge or Bowditch accounts might be taken between the plaintiff 
: oi rnUJ) , 9. Scott, 197; 2 Bing.' (n.c.) 142; 4 and the incumbrancer whose claim he contested, 

'* K ‘V.,. tt i no I -.,,-..1 nnnnwlipff tltlA mSlllt, of tllOSG 
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n V’c 140 ; 1 Hodges, 224. and that, according to the result of those 

_ accounts, the legacy might be paid ; and asking 
Before Declaration— Payment in Certain Time.] that the trustees might be ordered to pay the 
___V judge has no power before declaration to cogts of the suit. The trustees admitted the 
order that proceedings be stayed upon payment 0 f trust, but stated that the time for 

of debt and costs within a certain time, other- payme nt of the legacy having now arrived they 
wise judgment for the plaintiff. Reynolds v. were rea( i y to pay the said legacy into court, 
Sherwood , 8 I). P. G. 183 ; 9 L. J Ex. 136; 4 Jur. 27. u p0I1 motion now, by the defendants, the trustees. 


Older uuxi' jjj. — j ~ . * . 1 

of debt and costs within a certain time, other- p ayraen t 0 f the legacy having now arrived they 
wise judgment for the plaintiff. Reynolds v. were rea( i y to pay the said legacy into court, 
Sherwood , 8 I). P. G. 183 ; 9 L. J Ex. 136 ; 4 Jur. 27. Upcm motion now, by the defendants, the trustees. 

« j, and all the other defendants interested under 

Judgment on First Writ arrested for Irregu- ^ w in that upon payment by the trustees 
larity.J — Where judgment was arrested, on into court of the said legacy, with interest at 
account of a defect in the declaration, and the ^ m ^ e 0 f 5^ per cent, per annum, from the 
plaintiff’s attorney, on the evening of the same d tlie w acy became payable, and the costs 
day, served the defendant’s attorney wjth a copy suP up to and including the motion, 

of a writ of summons for the same claim as that ^ ie gu p- might be dismissed as against the defen- 
in respect of which the judgment was arrested, ( j ards moving: — Held, granting the motion, that 
the court made a rule absolute for setting aside thig offer 0 f the defendants was, in substance, 
the writ with costs, on payment of the money ,g iving t p e plaintiff all that he asked, for it gave 
due within twenty-four hours. Ilayter v. Moat, ap that by possibility could be coming to the 
5 D. P. C. 329 ; 2 M. & W. 66 ; 6 L. J., Ex. 62. plaintiff from the trustees of the will. Sawyer y. 

Submission "where a kkmU'o^o/colrthas conceded 

dant who moves to sta> proceedings on payment. asked by the bill, the court, on motion 

of debt and costs is bv IhepSnHff, Wd all proceedings in the 

purpose as a mattei of 1 dhloretion cause, and ordered the defendant to pay the 

such reasonable terms as the com t m its discretion . ■ suit Nor th v . N Ry.. 2 G-iff. 

may H:m^F°per to grant. Jones v. Shephetd , ^ ^ ^ ^ Ch> m . G Jur> ^ ^ 244. 

3 ’ ’ _ Matter otherwise Settled.] — When the 

Within what Time Payment to be made.]— matters in dispute have been disposed of by an 
A judge, who stays proceedings on payment of independent proceeding, the plaintiff may apply 
debt and costs, cannot, without the. plaintiff’s to stay proceedings, and the court will then dis- 

consent, allow the defendant longer time for the pose G f the costs. But where the suit has been 
payment than he would be entitled to by law. dismissed against some of the defendants for 
Jiirby v. Killer. 2 C. & M. 315 ; 4 Tyr. 239 ; 2 want of prosecution, the court is no longer able 
I). P. C. 219 ; 3 Ij. J., Ex. 63. _ t.o adjudicate as to the costs, in the absence of 

A judge has no authority, without the consent ^ ie dismissed parties ; and in default of pro- 
of the plaintiff, to make an order to stay pro- seC ution, the bill will be dismissed in the usual 
ceedings in an action, upon payment of the way, with costs. Troward v. Attivood, 27 Bear. 80. 
debt and costs on a subsequent day. Norton ^ 

v Fraser, 2 Man. & G. 916 : 3 Scott (N.B.) 293. Defendant must wholly Satisfy Claim.]— 

When an order is obtained to stay proceedings Where a debt is claimed or a - demand ^ m » 
on payment of debt and costs, to be taxed, the suit, and the defendant atlmittog Ins hability, 
defendant is not bound to pay the debt and costs offers to pay the debt, 01 comply with the 
immediately on the allocatur being made, but is demand, and to put ^ ^ te if bo ibfC 
entitled to a reasonable time to procure the situation as he would have been m if the liability 
money for that purpose. Perkin# v. national had been satisfied without suit, the court, on 
LL ,mA Invest m ent Agnation, 2 H. & N. motion, wffistey all tur her proceedings 
71 ; 26 L. J.. Ex. 182 ; 3 Jur. (tt.S.) 371 ; 5 W. K. v. Kymston, 2 Beav. ; 9 L. J., Oh. 198. bet 
470 Miller v. Drury, 12 L. T. 464. 

The debt and costs indorsed on a writ were After a suit to carry out tilaj Jousts of a deed 
received bv a clerk of plaintiff’s attorney after tor sale of estates, and payment of debts, was 
the expiration of the four days :-Held, that the nearly ready for hearing, proeee dmpivere st, ayed 
attorney, not having offered to return the money, on paying the plaintiff .a 11 his eja 1 ®’’ ® ^Cho 
was not entitled to go on with the action for the other parties to the deed ca 
recovery of further costs. IlmUiag v. Sture.h- plaintiff alleged the suit would affect othu 
field, 7Man. & G. <157: 8 Scott (tut.) 662; 2 objects m reference to the estate m which he 
"b. A L 596: U L. 0. P.83: 8 Jur 988. was ini crest i. I. Ihnoer KKK'VvhJ- 
On motion of defendant before answer, it 2 Pn. 30 Goo]r C. G. - * f » hy L. Cn. 4 . . 
was ordcml that reference be made to master 1*» 4 nr. 6 to. , , ... , i+ + . 

to ascertain debt, Wc., claimod bv the bill, the w here uie oeieiu ' ! ; "w' uVr ‘Slav's 

saiaot. K paidl.r a given day mid ihe suit n, whole (Itraand. oi dieplH,aaf! .tee youit >.a s 
Ik Slaved : and. if n.,r paid, plaintiff's cMs the proceedings: onn d thwe .e « •; 

«iv«n Wm and nlai-ntiff at libertv to nroceed in dispute »/to the plaintiff s light to leco t.i 
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submit thereto, the court will not interfere ] coal 
summarily and stop the suit. Field v. Robinson , B, 

7 Beav, 66. 

Where all questions but one in a suit had been | such waggons, 
settled, the proceedings ” " ' ^ 

subject to the determination of that one point ! day 
in chambers. Graham v. Vppleby, 1 W. II. 74-. 1 
A suit will not be stayed upon an interlo- 
cutory application by a defendant paying into r 
court all that a plaintiff claims by his bill, and j ceedings 
leaving a portion of the claim to be adjudicated | in equity, 
upon in a cross-suit. The defendant in the first 
suit must wholly satisfy the claims of the plaintiff. 

Orton v. Bainbrigye , 22 L. J., Ch. 979 ; 1 W. B. 487. | paid by tin 

Further Demand.]— A defendant offering 

the plaintiff all the rD‘ " : 

by his bill, moved to dismiss the bill without 
costs, or that the plaintiff might apply respecting 
them. The plaintiff then insisted on a further 
demand, which might be had under the prayer I Thonipi 
for general relief or by amendment. 
refused the motion with costs, but intimated 
that this proceeding must be considered at the TT 
hearing. Hennet v. Luard , 12 Beav. 479. Upon 

Application by Plaintiff — Costs.] — On a 

defendant submitting to a plaintiff’s demands, 
the plaintiff ought not to bring the cause to a 
hearing without first applying for the defen- 
dant’s consent to have the costs disposed of on 
motion. But if the defendant objects to that 
course, a motion that the defendant may pay 
the costs of the suit will be refused. Morgan v. 

G. & My., 1 Hem. & M. 78 ; 11 W. E. 662* 

A plaintiff, having obtained from the defen- 
dant satisfaction of his demand before the cause 
is in such a state that a decree can be made, 
cannot without the defendant’s consent apply 
to stay proceedings on the defendant’s paying 
costs. Wilde v. Wilde , 4 De G. E. & J. 848 ; 6 
L. T. 275 ; 10 AY. E. 508. 

The plaintiff’s solicitor wrote to the defen- 
dants complaining of delay in completing a 
contract of purchase, and saying, that, unless 
an early day was appointed, lie was instructed 
to take steps at once to enforce completion of 
the contract. A few days afterwards the defen- 
dants wrote in reply, making an appointment 
for the following week, which the plaintiff’s 
solicitor, two days after, agreed to, at the same 
time stating that he had tiled a bill for specific 
performance. The bill was tiled on the same 
day, but was being printed two days previously. 

The defendants having refused to pay the costs 
of the bill, the plaintiff moved to stay all further 
proceedings, and for the defendants to pay the 
costs of the suit. The court stayed proceedings 
in the suit, but directed the plaintiff to pay the 
costs of the suit and of the motion. Chester v. 

Metropolitan My., 31 Jur. (N.S.) 214 : 11 L. T. 

669 ; 18 AY. R. 838. 

Motion by plaintiffs to stay proceedings, and 
.that defendants might pay costs of suit, the 
object of which had been gained, refused with- 1 
out the consent of defendants. M'Wavghton v. ’ 

Hasher, 12 Jur. 956. 

All the purposes of a suit having been 
answered the plaintiff moved, before answer, 
that his costs might be taxed and paid by 
the defendant, and that thereupon all further 
proceedings might be stayed Motion refused. 

G, r ’ 

JSim 486 ; '17 L. J., on. *.:m> : 1 z our. 0 / 4. i 

A railway company claimed a lien on certain j 
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waggons in their possession belonging to> 
and threatened to sell them : B. thereupon 
j hied a bill to restrain the sale and detention of 
By arrangement, the company 
tgs in the suit were stayed, j agreed not to sell them until after a specified 
‘ y. Subsequently to that B. brought trover 
and detinue against the company, and in that 
action he recovered possession of the coal 
waggons from the company. No further pro- 
had been taken in the suit instituted: 
Upon motion by B., the court 
ordered all proceedings in the suit in equity 
to he stayed, and the costs of such suit to be 
te company. Worth ■ v. G . iY. My., 2 
Giff. 64 ; 29 L. J., Ch. 301 ; 6 Jur. (N.S.) 244. 
AVhere, since filing a bill the object of a suit 
•elief specifically sought J has been substantially obtained, the court will,. 

on the application of the plaintiff, stay further 
proceedings, and, if a proper case is made, 
order the defendant to pay the costs of the suit. 

„ „ " ,T json v. Knight , 7 Jur. (N.S.) 704 ; 4 L. T. 

The court j 863 ; 9 W. E. 780. 

Wliere Plaintiff declines and proceeds.] — 

Upon a summons to stay proceedings on pay- 
ment of a certain sum and costs, if the plaintiff' 
refuses to take the amount offered in discharge 
of his claim, but afterwards accepts it, thereis 
no absolute rule which entitles the defendant to- 
his costs incurred subsequently to the summons. 
Walton v. Brown , 3 H. & N. 879; 28. L. J., Ex. 38. 

Where a plaintiff refuses a sum of money 
tendered through the medium of a judge’s, 
summons, in satisfaction of his claim, he is 
deprived of his costs subsequently to such 
refusal, in the absence of evidence of oppression ; 
and. his afterwards taking out of court, in satis- 
faction of his claim, a sum very slightly exceeding 
the amount so tendered is not such prima facie 
evidence of oppression as will deprive him of 
costs. . To be such evidence, the sum so taken 
out of court must not exceed at all the sum 
tendered. Shaw v. Hughes, 15 C. B. 660 ; 24 
L. J., C. P. 84 ; 1 Jur. (N.S.) 186. 

Where a defendant takes out a summons to- 
stay proceedings on payment of an admitted 
debt, which the plaintiff declines to receive, 
claiming more, in order to disentitle the latter 
to the costs of the cause, the defendant must, 
bring the money into court. More v. Sard, 17 
C. B. 599 : 25 L. J., C. P. 181. 

Where, after writ issued, the defendant applies 
to a judge to stay proceedings oil payment of a. 
certain sum and costs, and the plaintiff refuses 
to accept the sum offered, alleging that more is due,, 
but, at the trial, recovers no more, he is entitled 
to full costs unless the amount offered has been 
paid into court. Clark v. Dunn, 3 I). & L. 513. 

Payment of Interest and Costs.]— A joint and. 
several bond was conditioned for the payment 
of interest half-yearly, and of the principal after 
six months’ notice. Default having been made 
in one payment of interest, through inadvertence, 
as was said, the obligee gave notice to repay "the 
principal, and the next day brought actions on 
the bond against each of the obligors Held, 
that the court had no power to stay those actions 
on payment of the interest and costs. Wheel- 
house v. Ladhrooke, 3 H. At N, 291 ; 27 L. J., Ex* 
307 ; 4 |§iv|n : ^^ 

• _ t - Unliquidated Damages.] — An order cannot bo 

. v. jty. } I Sim. J t 8 ; j De G. X made for staying proceedings on uaymenH of 
J- Oh. 436 ; 12 Jur, 574. debt and costs for unliquidated damages. Fisher 

v. Pyue, 1 Man, Ac G. 265. - 
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Joint Contractors —Payment by One.]— Where 

two joint contractors having been sued separately 
for the same debt, and neither having pleaded in 
abatement, one of them, after verdict against the 
other, pays the debt and costs in the action 
against himself, the other is entitled to have pro- 
ceedings in the action against him stayed with- 
out payment of costs. Bailey v. Haines , 15 
Q. B. 533 ; 19 L. J., Q. B. 402 ; id Jur. 835. 

Where separate actions were brought against 
several, for the same debt, who (if at all) were 
jointly liable, the defendant in one action 
having paid the debt and costs in that action, 
the court stayed the proceedings in the other’s 
without costs. Came v. Legh, 6 B. & C. 124 ; 9 
I). & R. 126. 

Two separate actions having been brought 
against two joint contractors in respect of the 
same demand, and the debt and costs in one 
action having been paid, a judge made an order 
staying the proceedings in the other action, with- 
out costs : — The court refused to rescind or vary 
the order. Newton v. Blunt , 8 C. B. 675 ; 4 D. & 
L. 674 ; 5 Railw. Gas. 29 


16 L. J., C. P. 121, 
In Ejectment .] — See Ejectment. 




PRACTICE — Staying and Setting Aside Proceedings. 


282 


Nor, in any action to recover a sum due from a 
third person, with the costs of certain proceedings 
.against that third person, the payment of which 
the defendant has guaranteed. Ib. 

A plaintiff in an action against his lessee for 
breaches of covenant, claimed by his particulars 
of demand a specific sum for dilapidations : — 
Held, that the defendant might have that part, 
of the demand struck out of the declaration on 
payment of the sum claimed and costs. Smith 
v. King, 3 M. & Scott, 799. 


After Verdict.] — In an action for breach of 
contract in not accepting goods, the defendant 
pleaded several pleas, but the plaintiff obtained 
a verdict on all the issues, with damages, where- 
upon the defendant, before judgment signed, 
obtained a rule nisi to stay proceedings on the 
payment of the amount of the verdict and costs, 
to be taxed : — Held, that there was no precedent 
for the rule, and, therefore, as it was opposed, 
that it must be discharged ; but that the appli- 
cation was a reasonable one, and therefore the 
rule was discharged without costs. Peat v. 
Hangnail, 2 B. C. Rep. 325 ; 6 D. & L. 261 ; 18 
L. J.', Q. B. 5 ; 13 Jur. 62. 


Panting v. Watson, l Jur. (n.s.) 1139. Bee 
Pier eg v. Cox, 2 L. T. 219. 

In an action for a libel the attorney for the 
defendant agreed with the attorney for the plain- 
tiff that the action should be settled by the defen- 
dant writing a letter of retractation, and such 
letter had been sent just before the spring assizes, 
with a condition that the letter which formed the 
libel should be given up, which had not been done, 
and the plaintiff not having been privy to the 
agreement afterwards changed his attorney and 
gave notice of trial for the summer assizes — 
Held, that the settlement having been con- 
ditional was not binding, and that the lapse of 
time was not sufficient to preclude the plaintiff 
from going on. Webster v. Acton, 11 W. R. 114. 

An action having been brought to recover a 
sum of money, it was agreed that the defendants 
should withdraw their plea, and all further pro- 
ceedings be stayed upon the terms that they 
should insure and keep insured a certain ship. 
The ship was accordingly insured for a certain 
voyage, and on the expiration of the policies, 
slips for other policies were signed, but. the 
policies themselves were not effected until three 
days after the expiration of the former policy. 
The plaintiff having signed judgment, and issued 
execution for his debt on the ground of a breach 
of the agreement: — Held, that the slips of 
policies were not a binding legal insurance, and 
that he was entitled to retain his judgment. 
Parry v. Great Ship Co., 4 B. &S. 556 ; 33 L. J., 
Q. B. 41 : 10 Jur. (N.S.) 294 ; 9 L. T. 379; 12 
W. R. 78. 

On a compromise a. plaintiff agreed “not to 
bring any action”: — Held, that this included 
not only actions for the very wrong in question, 
but also actions for wrongs incident thereto, and 
applied not only to actions against the then 
defendant, but also to actions brought against the 
defendant’s agents in doing the alleged wrong. 
Proceedings stayed as contrary to good faith. 
Kelly v. Falls, 16 W. R. 136. 

On a trial in the exchequer, a juror was with- 
drawn by consent. Afterwards the plaintiff 
sued the defendant in the court of King’s Bench 
for the same cause of action. That court stayed 
the proceedings, as being contrary to good, faith, 
although the plaintiff, who had conducted the 
first cause for himself, and was not a lawyer, 
deposed that he did not know that the arrange- 
ment would debar him from bringing- a second 
action. Moseati v. Lawson, A A. & E; 331. 

Every court has an uni imi ted power over its 
own process, and may stay proceedings brought 
against good faith, though the agreement, in 
fraud of which the action was brought, was 
made whilst the parties were not under the 
authority of the court. Coclcer v. Tempest, 7 
M. & W. 502 ; 9 D. P. G. 306 : 10 L. J.. Ex. 195. 
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meticed an action to recover the sum of 4,500?. L. J., Q. B. 159 ; 14 App. Gas. 665 ; 54 J. P. 196 — 
under a policy of insurance, entered into an agree- H. L. (E.) 

merit with, an agent of the defendants to com pro- The appellant brought an action against his 

mise the action upon certain terms, one of which bishop and the patrons of a benefice, claiming a 
was that 2,650 1. should be paid to the plaintiff: at declaration that he was vicar of the benefice, 
once, which sum was paid. The defendants sub- and that an instrument of resignation which lie 
sequently asserted that the agreement to com- had executed was void, and an injunction to 
promise was made without authority, and did restrain the bishop from instituting, and the 
not bind them ; the plaintiff accepted this rep u- patrons from presenting, any other person to the 
diation, and proceeded with liis action upon the benefice. The action was tried, and judgment 
policy, giving credit for the 2,350?. so paid to was given against the appellant on the ground 
him. The divisional court, upon the applica- that the vicarage was void by reason of his resig- 
tion of the defendants, made an order staying nation thereof with the consent of the bishop, 
the action until the plaintiff paid into court, or Afterwards the respondent, having been duly 
secured, the sum of 2,350?.: — Held, that it appointed to the benefice as the appellant’s 
would be a breach of faith for the plaintiff to successor, brought an action against the appel- 
retain the sum received by him under the aban- lant, claiming a declaration that the respondent 
cloned compromise, and at the same time to pro- was vicar, and a perpetual injunction to restrain 
cced with his action, and that the action was the appellant from depriving the respondent of 
properly stayed until he paid into court, or the use and occupation of the house and lands, 
secured, that sum. Henderson v. '"Underwriting In his defence the appellant set- up the same 
Association, 65 L. T. 732 — C. A. case as that on which he had been defeated in 

Under s. 24 of the Judicature Act, 1873, an the action in which he was plaintiff : — Held, 
agreement between the parties to an action to that there was an inherent jurisdiction in the 
stay further proceedings upon specified terms court to strike out the defence as frivolous and 
can be enforced upon a summary application, vexatious, and an abuse of the procedure, and to 
Men v. Haish, 47 L. J., Ch. 325 ; 7 Ch. D. 781 ; enter judgment for the plaintiff with a deelara- 
26 W. R. 392. tion and injunction as claimed. Ib. 

The exercise by a court of its inherent juris- 
Covenant not to sue for Restitution of Con- diction to dismiss an action as an abuse of 
jugal Eights.] — In a suit for restitution of con- its process is not justified merely by great 
jugal rights, the respondent moved for an improbability in the case made by the pleadings, 
injunction and stay of proceedings, upon affidavit. But all the circumstances may be considered, 
shewing that the petitioner was bound by deed Lawrance v. Harveys ( Lord ) 59 L. J., Ch. 681 ; 
not to institute such a suit : — Held, that such a 15 App. Gas. 210 ; 62 L. T. 706 ; 38 W. R. 753 : 
defence must be alleged by plea, and afforded 54 J. P. 708 — H. L. (E.) 

no ground for summary dismissal of the suit. Where, in a statement of claim, a charge of 
Marshall v. Marshall , 48 L. J., P. 49 ; 5 P. D. 19 ; concealed fraud, within s. 28 of the Statute of 
39 L, T. 640 ; 27 "W. II. 399. Limitations (3 & 4 Will. 4, c. 27), was stated 

Upon such defence being subsequently alleged vaguely and generally, and previous litigation 
by plea: — Held, that it was such an equitable with reference to the same subject-matter led to 
plea as the divorce court since the judicature the conclusion, which was confirmed by an affi- 
acts is bound to consider. Ih. davit filed on the plaintiff’s behalf, that, the 

allegations were an afterthought and wholly 
Defendant receiving Letter not to pay except incapable of proof : — Held, that the action was 
to Order of Plaintiff.] — Where a defendant was properly dismissed as an abuse of the process of 
■.sited for the- price of goods after he had received the court. Ih. 

a letter from the plaintiff, who was abroad, not The Queen’s Bench Division has an innate and 
to pay except to his written order, the court inherent authority to dismiss or stay a frivolous 
ordered proceedings to be stayed on the money or a vexatious action. This authority is distinct 
being brought into court, although the defendant from the authority conferred on it by Ord. XXV, 
had pleaded the facts by way of defence. Hew- r, 4, which is limited to pleadings which are 
ton v, Matthews , 4 D. P. C. 237. frivolous or vexatious or otherwise objectionable. 

Blair v. Oordner. 36 W. It. 64. 

Application must he made Promptly.]— Where The Probate Division has, apart, from Ord. 
proceedings are taken against good faith, the XXV. r. 4, an inherent jurisdiction, in common 
party must come promptly to set them aside as with other courts, to stay proceedings which are 
in the case of an irregularity. Saunders v. Jones, frivolous and vexatious, and an abuse of the 
3 D..& L. 770 ; 15 L. J., Q. B. 272. process of the court. Willis v. Beauchamp 

(Earl), 55 L. P. 17 ; 11 P. D. 59 ; 54 L. T. 185 ; 

c. When Action Frivolous or Ye&aticms. 34 W. R. 3o7 G. A. 

An action was brought to obtain revocation of 

. Vexatious Actions Act, 1896.] — In making an letters of administration granted in 1798, the 
order under the act, the court will look at ’ the plaintiff claiming to represent the next of kin 
number, general character, and result of the of the intestate, and the defendants being the 
actions broughr : and. if these have been of a representatives of tJi< deceased administm h,r 
vexatious harader habitually and persistent] Hi i, Unit m ing regard ro the lapse of lime, 
instituted without re as nabie ground, an order the fact that the defendants did no and could 
will be made. Chaffers; J a re, J ft- Gen., Ex not succeed to lire administration sought to be 
parte, 76 L. T. 351 15 W. II. 365. revoked, and th thei ircums nces 1.1 ease, 

the action was fd vnlous raid vi xutdous. and u ust 
Inherent Jurisdiction.]— There is m inherent be dismissed. Ih. 
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of such action is an abuse of the process of the same pamphlet, but relying upon defamatory 
court. Jacobs v. Raven, 30 L. T. 366. passages in the pamphlet other than those relied 

Actions were brought, charging the defendants upon in the first action. The different defama- 
with conspiring to make, and making, false tory statements, however, relied upon in both 
statements respecting the plaintiff, an officer in actions were all spoken of the plaintiff in the same 
the army, to the commander-in-chief, whereby character Held, that the subject-matter was 
he was placed on half -pay. Upon an applica- res judicata, and that an order striking out the 
tion to stay the actions as frivolous and vexa- statement of claim and dismissing the action 
tious, and an abuse of the process of the court, was rightly made. Held, also (assuming the 
it was stated in the defendants’ affidavits that matter was not res judicata, the defamatory 
the actions were for acts done by them in the passages relied upon in the two actions not 
due course of their duty as members of a military being the same), that the second action was an 
court of inquiry, and this was not denied by the abuse of the process of the court, and ought to be 
plaintiff-: — Held, that the actions ought to be dismissed. Macdoiajall v. Kniyht, 59 L. J., Q. B. 
stayed, on the ground that Daioliim v. Rolteby 517 ; 25 Q. B. D. 1 ; 63 L. T. 43 ; 38 W. It. 553 ; 

{Lord) (L. It. 7 H. L. 744) was a case directly 54 J. P. 788 — C. A. 

in point that an action under such circumstances 

would not lie. Bavikins v. Sa-reWei mar {Prince), Where no belief can he obtained,] — Any 

45 L. J.,Q. B. 567 ; 1 Q. B. D. 499 ; 35 L. T. 323 ; action may be stayed as being vexatious when 
24 W. It. 670. it is clear that no relief can be obtained at the 

When an action is shewn to be vexatious, and trial. Barrett v. Bay, 59 L. J., Ch. 464 .;. 43 
an abuse of the process of the court, it will be Ch. D. 435 ; 62 L. T. 597 ; 38 W. R. 362. 
staved on summons. Edmunds v. Att.-Gen., 47 The court has an inherent jurisdiction not to 
L. J., Ch. 345 : 38 L. T. 213 ; 26 W. E. 550. allow ail action to proceed which must fail. 

A public servant who had formerly held the •. Chattertoii v. Secretary of State for R0Ja, 64 
office of clerk of the patents, but to whom no L, J., Q. B. 676 ; [1895] 2 Q. B. 189 : 14 E. 504 

pension, had ever been granted, brought an 72 L. T. 858 ; 59 J. P. 596— C. A. 

action against the attorney-general, claiming a 

pension in respect of such office, and to have an Nonpayment of Costs.] — The mere fact of non- , 
account taken of all moneys due to him in payment by a plaintiff of costs, which he has 
respect thereof. All matters of account between been ordered to pay upon an interlocutory applica- ' 
him and the crown had been finally settled by tion, by reason of his inability to pay, is not a. 
the award of arbitrators in 1869 : — Held, that ground for staying proceedings in the action; 
the action must be stayed as being frivolous and but. if the action itself is vexatious, or if the 
vexatious, and an abuse of the process of the plaintiff in his mode of conducting it acts vexa- 
court. Ih. tiously and oppressively towards the defendant,, 

then the court will, for the protection of the- 
Alternative — Terms. ] — A judge ought not to defendant against similar treatment in the future 
make an order dismissing an action as frivolous s tay the proceedings until the plaintiff has paid' 
and vexatious, with the alternative that the the costs which he has been ordered to pay. The 
plaintiff may proceed on payment of a sum of principle of Wickham, In re, Marony v. Taylor 
money into court by way of security for the fa Ch. 74S ; 35 Ch. D. 272), applied, 

defendant’s costs, if the latter should get a Graham v. Svtton, Carden $ Co., 66 L. J., Ch.. 
verdict. Bex* Wills, J. Mittens v. Foreman, 58 . [1897] 2 Ch. 367 : 77 X.. T. 35— C, A. ' ■ 

L. J., Q. B. 40. ' ’ L 

^ m Striking out Pleadings — Pleading raising- 

Malicious Prosecution Action against Trus- im tant s Questioa 0 flaw.] _ Application® 


tl,c trustee under the plaintiffs bankruptcy and dc g enc0 are not intended to supply the place of' 
1ms prosecuted him by order of the court under domulTere excep t in frivolous cases, and the- 
s. lb of the Debtors Act, lb60. Mitten r. tore- court wiu ’ not entertain such an application if 
man, m. .u 4., y. -R. the pleading raises an important point of law. 

Foreclosure — Second Action for Interest.] — Att.- Gen. {JJueJty of Lancaster) v. L. 4* A . IV. Ry. v 
Since the judicature acts, it is the practice in [1&92] * Oh. 274 C. A. 

foreclosure actions to make a personal order for . -• _ . , ,, « — - n 

payment of the sum found due for principal and — Application by Defendant Before Defence.], 
interest.. A second action, brought to recover -Anapplicafaontostnke outastotementof churn 
arrears of interest ou the mortgage while the ° r s gy proceedings ma 7 niat i e delon- 

foreclosure action is still ponding, will be stayed 111 a P r0 P er Gas0 before hlmg lus <lofenco.. 

as vexations. Poulett v. Hill, 62 L. J., Ch. 466 ; 

[1893] I Oh. 277: 2 E. 288 ; ' 68 L. T. 476 ; 41 _ . . . - * ,■ .. . « r . 

: WvE,nOB---O r; A'' >■■■>■ wt-Ty Extrinsic Evidence not; 

application to strike out a pleading can only be 
Ees Judicata. J — Tn an action brought by the made where it can be shewn that- the pleading 
plaintiff against the defendant for libel in respect discloses no cause of action or defence on the face 
of the publication of a pamphlet purporting to of it without extrinsic evidence. Per A. L. Smith, 
be the judgment deLivori I in court in a certain L.J. Ib. 
action between the parties, the jury found that 

the pamphlet was a fair, hottest, and accurate Action by Client against Solicitor — 

report- of the judgment, and was published with- Alleged Improper Advice and Fraudulent Con- 
out malice, and judgment was accordingly entered duct.]— Tin: plaintiff alleged that, being tempo- 
for the defendant. The plaintiff afterwards com- earily in want of money, and desirous of getting 
meueed a second action for libel in respect of the his creditors to postpone payment of their claims... 
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lie instructed the defendants, his solicitors, to call | O^S-) J & 
a meeting of Ms creditors and to ask for time , 
that the 'defendants advised liim that he ought 
first to file Ms petition in bankruptcy ; that they 
■procured him to sign such petition and forwarded, 
a circular to his creditors which was never, he 
said* approved of or authorised by him, stating 
untruly that he was compelled to suspend pay- 
ment •: that they attended the meeting by them 
clerk* who, purporting to act upon the plain tm s 

instructions, told his creditors that his estate 

would not pay more than 2s. in the pound ; and 
that that information was wholly untrue to the vjgr 
knowledge of the defendants, or was made reck.- i 
lesslv and negligently, and without any sufficient . 
grounds. The plaintiff also alleged that alter-- 
wards he instructed the defendants to submit a 
scheme to avoid his being made a bankrupt, but ; 
that they advised him not to do so, and eventually 
he was adjudicated a bankrupt ; that the defen- 
dants also prepared a statement of the plaintiff s 
affairs, and persuaded and advised him to swear 
to a statement that he was hopelessly insolvent, 
and in that statement the defendants intention- 
ally or recklessly and negligently overstated the 
liabilities and under-estimated the assets, and 
the defendants were well aware during the whole 
time that the plaintiff’s estate was sufficient to 
pav 20s. in the pound, and did those acts know- 
ing that they were acting contrary to the 
interests of the plaintiff, and with a view or 
benefiting themselves, they, or one of them, 
bavin" a large interest as the plaintiffs mort- 
gagees. There was also a count for slander on 
the plaintiff as a trader : — Held, that the plain- 
tiff’s statement of claim and affidavits disclosed 
■ no reasonable cause of action, and that the pi o* 
c codings ought to he stayed as frivolous and 
vexatious : that, even if the plaintiff had any ^ ^ ( 
cause of action, it was one that passed to his 
trustee in bankruptcy, and was not sustainable 
by the plaintiff personally. The principles on 
which the court ought to act in staying proceed- One 
in p’s as frivolous and vexatious discussed and other- 
explained. Kellaicay v. Bury, 06 L. T. 599— order 

. catur< 

Striking out Summons.] —See infra, Sum- 
MONSES. the p 

to be 

d. Li Actions under 40.$. to be 

Infra Dignitatem Curiae.] — The court will stay litiga 
proceedings in an action brought for a sum less set-oi 
than 40,$., when recoverable in an inferior court, to be 

Sutton v. Bament, 0 D. & L. 6H2 ; 8 Ex. 831 ; 18 In an 


' - "17 ; 28 L. J., C.P. 108 

7 187. 

Amount, how Determined.} 

mine whether an action 1 "‘~ 
than 40.$., the court wih 
claimed in the first instance. 
l& banks, 1 L. M. & P- 61 1 » D ^ 
Ex. 20 ; 14 Jur. 988. 

Therefore 

recover a debt of 91. 10; 
pleaded as 
quent p: 


• j — x n order to deter- 

:i is brought for a sum less 
ill only look to the amount 
‘ 3 . JSTurdhi v. Pair- 
Ex. 738 ; 20 L. J., 

where an action was brought to 
f ., to which the defendant 
Qd. a tender, and subse- 
and to the residue 
found for the 
entitled to 16,$. 
•©fused to stay the proceedings 
without costs, on the 
frivolous, as brought 
less than 40s. lb. 

•ill not be stayed because tlie 
^ ,j 3 infra dignitatem, curiae, upon 
affidavit of the defendant. Oulton v. 
3 Burr. 1592. 

were staved, where it was 
and "not denied by the 
xs under 40,$. Welliny- 
Arters, 5 Term Rep. 64 ; 2 R. R. Ml. _ 
motion to set aside proceedings as inn a 
affidavit that the demand sued 
the court will not 
a affidavit is put 
that the demand exceeded 
discharge the rule 


5 to 8Z. 14; 

) ay m exit into court. 

"ever indebted ; and the jury 
tender, but that the plaintiff was 
more ; the court re*.**-*. — 
upon payment of the debt w 
ground that the action was L 
to recover a sum 1 “~~ 4 ‘ 1U ''” 4 1 u 
Proceedings w 
cause of action is 
the mere a— * . 

Perry , 

But proceedings 
sworn by the defendant, 
plaintiff, that the debt was 
ton V. 

On 

dignitatem, on an 
for does not amount to 40,$., 
inquire into the amount, if an 
in on shewing cause, 
that sum, hut will at once 
with costs. B ranker v. Massey, 2 Price, d 
The court refused to stay proceedings m a 
action of trover, on an affidavit that the plaintiff s 
cause of action did not amount to 40s., where it 
appeared to be a mere matter of calculation. 
T oma V. Lowe , 8 Moore, 220 ; 1 Bing. 270 ; 1 
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questions by counter-claim; and that the action If one of the actions is in a foreign count ryr 
.•brought .by. Messrs. T. should be stayed. . Thom- where there are different forms of procedure 
sim v. S. M Tty., J., Q. B. 322 ; 9 Q. B. D. and different remedies, there is no presumption 
320 ; 46 L. T. 513 ; 30 W. R. 537— C. A. that the multiplicity of actions is vexatious, and 

In the former of two cross actions the plain- a special case must be made out to induce the* 
tiffs, who were shipowners, claimed against the court to interfere. The court has, however, 
shippers and consignees for detention at the power to interfere in such a case under its general 
port of loading and for freight of cattle shipped, jurisdiction to restrain vexatious and oppressive 
In the latter the plaintiffs claimed a far larger legislation, and will interfere in a proper case' 
sum for loss of the said cattle by the shipowners’ even before decree. And sernble, after a decree 
negligence. The writs were issued the same day, has been made in one of the actions, the court 
but the statement of claim in the former action will be more willing to exercise its jurisdiction 
was delivered before the other. A master had Cox v. Mitchell (7 C. B. (n.s.) 55) considered, 
stayed proceedings in the second action, the McHenry v. Lewi#* 52 L. J., Oh. 325 ; 22 Ch. IX 
plaintiffs in that action to be at liberty to set 397 ; 47 L. T. 549 ; 31 W. R. 305— C. A. 
up their claim by way of counter-claim in the 

other; but a judge had rescinded the master’s Cross Action by Defendant in Foreign Country.] 

order: — Held, upon appeal, that although there — In an action of damage in personam by the 
was jurisdiction to make such an order as the owners of the ship G. against the owners of the 
master’s in cross actions, yet it should be done ship it appeared that a cause of damage in 
only when the points at issue are the same, and rein relating to the same collision had, prior to 
it would be unjust in the circumstances of these the proceedings in this court, been instituted by 
•..•.cases..' . Adamson v. Tuff, 44 L. T. 420. the owners of the P. against the G. in a vice- 

admiralty court abroad, and was then pending. 
Until Determination of Cross Suit.]— In a suit The court, on the application of the owners of 
to enforce a mortgage, in which all the proceed- the ship P., stayed the proceedings in this court 
ings were regular, a decree pronounced and until after the ‘hearing of the cause in the vice-r 
served, and a receiver appointed: — Held, that admiralty court abroad. Tim Peshumir, 52 
the court had no jurisdiction to stay the proceed- L. J., P. 30 ; 8 P. D. 32 ; 48 L. T. 796 ; 31 W. R. 
ings until the determination of a cross suit to be 660 ; 5 Asp. M. C. 89. 

instituted by the defendant for the purpose of B., resident in San Francisco, brought an 
impeaching the mortgage on the ground of -'fraud,' action against 0. in England alleging that C. 
Bradshaw v. J leaf/her, Ir. E. 9 Eq. 101. had been B/s; agent, to purchase for him goodfe 

in England ; that B. had recently discovered 

f. Pendency of Action* Ahumd. that ha<1 in the accounts rendered charged 

more for the goods than he had paid tor them, 
Lis alibi pendens.] — It is no ground for staying and asking for an account against C. as agent, 
proceedings in an action here, that proceedings O. delivered a defence in which he denied agency, 
Are pending between the parties for the same alleged that he had as principal sold the goods, 
cause of action in the United States. Cox v. to B., insisted on the accounts rendered as settled 
Mitchell. 7 C. B. (sr.s.) 55 ; 29 L. J., C. P. 33 ; accounts, an<i alleged that a large balance was- 
6 Jur. (N.S.) 225 ; 1 L. T. 8 ; 8 W. B. 45. due. O. then commenced an action in San, 

Whether a court having ample authority to Francisco against B. to recover the amount which 
decide the matter in question should await the he so alleged to be due. B. moved to restrain 
adjudication of a foreign tribunal having only this action : — Held, that the action ought not to> 
similar authority, is merely a question for the be restrained, for that there was no prima fade 
exercise of judicial discretion. If there be any inference that the bringing the action abroad,, 
want of power in die court, proceedings may well during the pendency of an action in England in 
be stayed in order that a foreign tribunal, which which the matters in dispute could be determined,, 
has the requisite power, may adjudicate. Phos- was vexatious, since the course of procedure in 
phatc, Sewage Co. v. J lollcson, 1 App. Gas. 780 — San Francisco might be such as to give advantages. 

H. L. (Sc.) to 0. of which he was cmitled lo avail himself, 

W., an Englishman domiciled .in France, and that the burden lay on B. to prove that C.’s. 
entered into an agreement in France with F., a action was vexatious, which he had failed to do. 
Frenchman, that if F. assisted him in obtaining Hyman v. Helm , 24 Ch. I). 531 ; 49 L. T. 376 
certain contracts from the French government, 32 W. E. 258 — 0. A. 
the profits of these contracts should be divided 

between them in certain proportions. F. nego- Action, in rem — Bail — Election.]— The owners, 
tinted with I). Ac Co., merchants in this country, of the British ship R. and the owners of her cargo 
for carrying out the contracts, and D. & Co. sued the German steamship E. in. the German 
held, as W. alleged, large sums of money which consular court at Constantinople for damages, 
were due to him under his agreement with F. for injury to the cargo caused by collision between 
He tiled a bill against. F. and JD. & Co., for an the two vessels. An order was made therein for 
account and to restrain I). & Co. from handing the arrest of the R., or for bail, subject to the 
over the money in their hands to F. Proceed- plaintiffs giving security for a certain* sum. The 
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E. was a constant trader, although the plaintiffs against A., the brother and deces 
in that action had never given the required the intestate, for an account of th 
security. The limit of the defendant’s liability father of A. and of the intestate, j 
in the German consular court was the value of and an account of the partnershi 
the R., a sum considerably less than the limit of and the dealings of A. with the e 
their liability in this country. Upon motion by death of the intestate. The bill 
the defendants to release the R. without giving confesso against A., in the colon! 
bail, or to stay the action : — Held, that bail on a reference, the master reportc 
having been given without the plaintiffs having sums were due to the several nexi 
deposited the required security, was given volun- account of the estate of the ini 
farily and not under compulsion, and that the possessed by A. ; but that no ac 
plaintiffs were not proceeding vexatiously in A. and the intestate had been la 
instituting a second action in this country, and The supreme court decreed that t 
that the ship ought not to be released. The by the master to be due to the nc 
L. T. 209 ; 6 Asp. M. C. 366— C. A. the costs, should be paid to the: 

next of kin brought their actions : 

Breach of Faith.]-— A collision occurred on the against A. upon the decree. A, 
high seas between the C. and the J., two foreign bill in this court against the ne 
vessels. The G. was arrested in Holland in an personal representative of the in- 
action brought by the owners of the J. and her that the intestate’s estate was in 
cargo, but was released with the consent of the on the partnership accounts and on 
agent of the J . on the guarantee of a firm of under- actions, alleging various errors anc 
writers interested in the C. to answer judgment in the proceedings in the suprei 
in the action. Gross proceedings were instituted that A. intended to appeal therefrc 
in the Dutch court by the owners, of the C. and council ; and praying that the 
the J. An action was subsequently commenced intestate might be administered, t] 
in this country against the owners of the C. by accounts taken, the amount of the 
the owners of the J. and her cargo, and the C. ascertained and paid, and the next oi 
arrested in respect of the same collision. The by injunction from proceeding ii 
plaintiffs expressed their willingness to abandon Demurrer, for want of equity, a] 
the action in Holland : — Held (dissentiente Brett, ground that the whole of the m: 
ALE,), that the proceedings in this country must question between the parties, and r 
be stayed and the ship released. The Christian*- have been the subject of adjudicat 
horg, 54 L. J.. P. 84 ; 10 P. D. 141 ; 53 L. T. 612 ; before the supreme court of 2 
5 Asp. M. 0. 491 — C. A. That inasmuch as the privy counc 

of appeal from the colonial c< 

Action in Colony and in England.] — B., of jurisdiction to stay the execution 
London, and M. and C., of Honduras, carried on pending the appeal, the court wil 
business in partnership at Honduras as G.'& Co. by injunction on the ground of error 
B. & jST. carried on business in partnership in in the decree of the colonial cour 
London under the same name. The Honduras v, Henderson, 3 Hare, 100. 
firm employed the London firm as their agents 

under an agreement by which B.’s share in the - Proceedings in India and in , 
profits of the Honduras firm was to be brought husband who had been residing w 
into account as between the two firms to the India presented a petition in Indis 
credit of the English firm. The Honduras from her on the ground of her adn 
partnership was dissolved, and B. obtained a co-respondent, who also resided in ' 
decree in Honduras for taking the partnership the presentation of the petition the 
accounts. Before those accounts had been fully his wife home to her relations in 
taken, M. and O. brought this action in England whilst the petition was pending lie 
against the London firm for an account of the a short time for the purpose of raa 
dealings between the two firms, alleging the ments for his children. The wif 
defendants to have made improper profits in him with a petition for the restituti 
their agency. The defendants denied having rights. The court refused an app 
made improper profits, and by counter-claim by the husband for a stay of proet 
claimed to have the accounts of the Honduras wife’s petition until the suit in li 
firm taken. The counter-claim was ordered to determined. Thornton v. Thornto 
be struck out .-—Held, that though if M. and C. 40 ; 1.1 T. D. 176 ; 54 L. T. 774 ; 3 
had not brought this action, B. would not, after C. A. 

obtaining a decree in Honduras, have been Two suits were instituted — the 
allowed to carry on another action here for the the other in England — for the pur] 
same purpose, still as the two, actions were so certain accounts of a partnership 
closely connected that neither of them could be of the partners being dead. The p 
finally wound up independently of the other, B. Indian suit sued under the authoril 
ought not to be prevented from proceeding with attorney from the English plain 
his counter-claim so as to be in a position to ask decree having been made in tin 
at the trial of this action for such a decree as approving of a compromise of the s 
might be right, having regard to the then position in dispute, the defendant in the 
of d Hi uduras action ; ami that on X/s under- thereupon moved 10 stav ail id rum 
taking to be bound by the proceedings in the in that, the English suit, and the 


ly u u uuuuu uj UUO ] JruoceUiiJIgH 111 UJC 

H udu - act! , tin order n is e a -h ha g 1 
Hutrie v. Bin lev , 35 Ch. it 614 : 56 L. T. 455 ; 
36W.lt. 131— C*. A. 

The next of kin of an ini stare file 1 their bill 
in equity, in the supreme court of XewiVmndland. 


Election,] — An action was brought In this 
country by an English company against a firm 
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of French' merchants for the delivery of . the 
cargoes of certain ships, or in the alternative for 
damages* and for an injunction and receiver. At 
the commencement' of - the action the ships were 
in British waters, but they had since been removed 
by the direction of the defendants to ports _ in 
France, and the cargoes had been taken possession 
0 f . by the defendants. Proceedings had been 
instituted bv the plaintiffs in a French court 
for recovery of the cargoes. The English action 
comprised a claim for the cargo of one ship which 
was not claimed in the French action. A motion 
on behalf of the defendants, that the plaintiffs 
might be ordered to elect whether they would 
proceed with the English action or with the 
French proceedings was refused. Peruvian 
Guano (Jo, v. .Bociuvoldt, 52 L. *3., Ch. old 5 23 
' Oh. D. 225 ; 48 L. T. 7 ; 31 W. R. 851 ; 5 Asp. 
M. G. 29— -C. A. Bee The Beinbeeh, supra. 

Plaintiff put to his election where suing in this 
court, and in a foreign court of law. Pieters v. 
Thompson, Coop. 294. 

Restraining Action Abroad when Action pend- 
ing here .] — See International Law. 

Action between same Parties in Ireland.]— 

But the court will stay proceedings in an action 
on the ground that another action is pending for 
the same cause between the same parties in 
Ireland. Alexander v. Adams , 16 L. T. 384 ; 15 
W. R. 791. 


Power of Court to look at Proceedings in 
Action Abroad.] — H., a lessee of estates in Ire- 
land, claimed the exclusive right of shooting. 
B., the lessor, claimed that on the true construc- 
tion of the lease such right was reserved to him. 
On the 19th September, 1883, H. commenced an 
action in the chancery division in England to 
restrain S. from interfering with his alleged 
rights, and, in the alternative, for rectification of 
the lease. On the 22nd September, 1883, S. 
commenced a common law action in Ireland 
against H. for trespass. The Irish action was 
heard first, resulting in a verdict (sustained by a 
divisional court) for S., with Qd. damages. H. 
had also raised by his defence a plea for rectifi- 
cation of the lease, but it did not- appear clearly 
that this question was ever submitted to the jury. 
Upon a summons in the English, action raising 
the question of res judicata : — Held, that the 
pleadings and judgments in the Irish action might 
be put in evidence, having been only very briefly 
referred to by S. in bis defence, as amended 
with leave, upon the analogy of the old practice, 
which permitted a judge in similar cases to refer 
to a master for a report as to the nature of the 
questions raised and decided in another action. 
Upon looking into such proceedings the court 
was not satisfied that the question of rectifica- 
tion was ever really decided against H., and 
accordingly refused to stay the present action on 
that ground. Houston v. Sliyo (Marquis), 29 
Ch. D. 448 ; 52 L. T. 96. 



Trustees for creditors, after decree for execu- 
tion of trusts, restrained from, proceeding in a 
suit in court of chancery in Ireland, having same 
objects. Harrison v. Gurney , 2 Jac. k Walk. 
563 ; 22 IL R. 211. 

An injunction was granted to restrain the 
plaintiff from prosecuting a suit not brought to 
a hearing in Ireland, the subject-matter of the 
suit being the same as that of a suit instituted 
in this court, and in which this court had pro- 
nounced a decree, refusing the relief sought by 
the plaintiff. Booth v. Ley center, 1 Keen, 579 ; 

3 Myl. k 0. 459. And see 2 Jur. 935. 

Proceedings between same Parties in Scot- 
land.] — The existence of a suit of multiple 
poinding and exoneration, brought by tutors in 
♦Scotland in respect of their receipts of the real 
estate of the infant in that kingdom, constitutes 
no objection to a decree for an account of the 
same estates against the same parties in this 
court in a suit by the infant in which the tutors 
bare appeared. Beattie v. Johnstone , 8 Hare, 
•169, 

Plaintiffs who had obtained in this court a 
decree for an account against three defendants, 
two of whom resided in Scotland, and all of 
whom had real property there, brought actions 
in Scotland against the same defendants for the 
same demand ; and they obtained leave from this 
court to prosecute the Scotch actions so far as 
should be necessary for the purpose of obtaining 
such security as it is in the power of the Scotch 
court to give for the amount which, upon taking 
the accounts directed by the decree, should ulti- 
mately be found due to the plaintiffs. Wedder- 
burn v. Wcddvrhurn, 4 Myl. & G. 585 ; 9 L. J.. 
Gh. 205 ; 4 Jur. 66, 

After decree here, the plaintiff cannot, except,; 
by leave of the court, proceed, in another ■ court 
in respect, of the same matter, even though such 
proceedings arc ucrely umliary. s (\ 2 Bear 
208. , - 


the same cause against the defendant jointly 
with another person, except in a case of oppres- 
sion or vexation. Sowter v. Bunston , 1 M. k Ily. 
508 : 6 L. J. (O.S.) K. B. 114. 

Thirty-eight actions having been brought by 
different persons against the defendants as direc- 
tors of an incorporated company, charging mis- 
appropriation of mon eys advanced by th e plaintiffs 
in different amounts and at different times, but 
all under similar circumstances : — Held, upon the 
authority of Amos v. Chad on eh (4 Ch. D. 869 and 
9 Ch. D, 459), that it was competent to a judge 
at chambers, upon the application of the plain- 
tiff, to stay the proceedings in thirty-seven of 
the actions until after tlie trial of the thirty- 
eighth as a test action, proper provision being 
made in case that action did not satisfactorily 
dispose of the questions in all. Bennett v. Bury 


(Bord\ 49 L. J., C. P. 411 ; 5 C. 1\ 1). 339 ; 42 
L. T. 480. 

Where a j laintiff has brought eleven separate 
actions for the same cause of action, against 
eleven members of a provisional railway com- 
mittee, the court refused to stay the proceedings 
in each of the actions, except such one as the 
; plaintiffs I old eleer. Giles v. Tooth or Forth, 
'iu.i L. J8,i ; 3 C. U. M 5 . • liaitw. ( as <578 ; 
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16 L. J., G. P. 3 ; 10 Jur. 948. S. P.. Newton v. in the palatine action, the court stayed all pro- 
Belcher , 9 Q. B. 612 ; 16 L. J.. Q. B. 37. ceedings in the action in the high court. Town- 

The lessor of the plaintiff haying brought three send v. Townsend, 2 3 Oh. D. 100 ; 48 L. T. 694 ; 
actions of ejectment in K. B. for the same pro- 31 W. K. 735 — C. A. 

ptrtv, that court stayed the proceedings in two, The court refused to hear a claim on a matter 
and compelled the plaintiff to confine himself to which was the subject of two bills in another 
one. upon certain terms, which rendered it pro- branch of the court. Marsh v. Marsh, .2 W. -.E. 
bable that in the event he would have to pay the' 615. 

costs : whereupon he brought an ejectment for A defendant put in an answer to a bill to per- 
the same property in C. P/ Proceedings therein petuate testimony. He afterwards moved to stay 
were stayed. Dor d, Carthew v. Brcnton, 6 Bing, all further proceedings, upon the ground that in 
469; 4 M. & P. 186; 8 L. J. (O.S.) C. P. 143. another suit, since instituted, the matters in 
y. P.. Doe d. Walker y. Sterenson, 3 Bos. & P. 22. question had been made the subject of judicial 
It is no ground for staying proceedings for a for- investigation. The motion was refused, with 
feature, that the plaintiff has previously brought costs. Ellice v. Itoupell , 82 L. J., Oh. 778 : 9 
an ejectment for the same premises in a different Jur. (n.s.) 533 ; 8 L. T. 486 ; 11 W. R. 679 ; 2 
court, in respect., of; a -former forfeiture, in which N. R. 150. 

action a mle for entering a nonsuit was pending. The court will not suffer two suits to go on 
Doc d. Henry v. Gvstard, 4 Man. & G . 987 ; 5 where under the decree in the first suit all that 
Scott (n.k.) 818. is asked for by the second suit can be obtained, 

A rule for staying proceedings in ejectment, on and it matters not that the decree made in the 
the ground of an action of trespass relating to second suit is of a more complicated kind than 
the same subject-matter pending in another court, would be pronounced in the suit which it is 
was refused, the two actions being different in desired shall proceed, and that there may, on 
form and in their consequences. Doe d. Geldart, that account, be some delay. Smith v. Guy, 2 
r. Tuhmm, 5 Scott, .141 ; 6 L. J.. C. P. 3G3 ; 1 Coop. 0. C. 289. 

Jur. 432. Where the suit in which there has been no 

Where a sole executrix and universal devisee decree so far differs from the suit in which the 
propounded a will, and cited the heir-at-law and decree has been pronounced, that something may 
next of kin in order to have the will proved in be asked for in that suit which cannot be had 
solemn form, and the heir-at-law commenced two under the decree already pronounced in the other 
actions of. ejectment to try the title, and applied suit, there can be no stay of proceedings. JA 
to have the proceedings in the court of probate The real question is, whether the party desirous 
stayed till the result of the actions was known, of bringing the second cause to a, 'hearing; can 
the court refused to stay the proceedings, inas- get all that he wants in the suit in which there 
much as the result of the actions of ejectment has been a decree, lb. 

would not affect the right to the personalty, as If the party, desirous of bringing the second 
to which the validity of the will would have to cause to a hearing, can get nil that he wants 
be determined in any event. Dories v. Bererenx, in the suit iri which there has been a decree, 
35 L. J., P. 77 ; L. E. 1 P. 77 ; 14 W. K. 901. any person interested has a right to come to 
The court refused to stay an action in the the court, and stay the proceedings of such 
chancery division for account, though there was party. I Ik 

pending in a more advanced stage a common law An order was made for winding up an abortive 
action in which the same issues were raised by company. Afterwards a bill was filed by a share- 
the plaintiff in the chancery division by counter- holder, on behalf, Ac., against the directors, com- 
claim. ^ Ladd v. Puleston , 52 L. J., Oh. 816 ; 31 plaining of their acts, and seeking to have the 
R. 539. . accounts taken, to make them responsible, and to 

The court, upon the hearing of a claim, made have the deposits returned. The court, on motion, 
an order for taking accounts and executing a stayed the proceedings in the suit. Parhnrg v. 
trust, and held, that the pendency of a suit by Chadwick. 12 Beav. 614 ; 39 L. J.. Oh. 562 ; H 
bill, in which the same accounts and directions Jur. 630. 

would he necessary, and which sought additional Although different suits may involve the same* 
relief m respect of alleged breaches of trust, was subject-matter and the same* parties, the court 
not a ground for staying the order upon the will not decline to make a separate decree in each 
claim. Scott v. Hastings (. Lord ), 9 Hare, 35 ; 20 suit, unless the frame of the two suits, and the 
L. J., Ch. ;>80 ; 15 Jur. 572. relative position of the parties to each, be the 

A judgment creditor of the defendant brought same. Godfrey v. Maw, i Y. & Coll. O. O. 485, 
an action in the court of the county palatine of W. P. deposited with a bank as security for a 
Lancaster to obtain a declaration that he had a loan, two leases, alleged to be the property of 
charge upon certain lands of the defendant com- H. P„ his wife. IV. P. having died, an action 
prised in a certain deed of settlement, and to for the administration of his personal estate was 
carry into effect the trusts of the settlement, brought against his personal representative by 
He obtained judgment for a declaration of his the bank. H. P. was not a party to this action, 
charge, and for administration, inquiries* and a H. P. having brought an action against the bank 
receiver. Afterwards one of the beneficiaries to recover the leases : — Held, that this latter 
under the settlement brought an action in the. .action should not be stayed pending the ad min is- 
high court to carry into effect the trusts of the tration action, as the full relief claimed bv the 
settlement, and charging the trustees with; a plaintiff could not be given in the adminWm- 
breach of trust. Judgment was obtained and tion action. P,n> k.e noon, w 


■ ■■ 


PE AC TICE — Staying and Setting Aside Proceedings • 


difference distinguished the two actions, and that 
proceedings should be stayed where the distinc- 
tion was merely colourable. Breen v. Coopery 18 
W. IL 630. See also Reiehcl v. Magrath and 
following cases, ante, col. 281. 

Election.] — When a plaintiff sues a defendant 
for the same matter in two courts in this country, 
such a proceeding is prima facie vexatious, and 
the court will generally, as of course, put the 
plaintiff to his election, and stay one of the suits. 
And the same principle applies where one of the 
actions is in the queen’s courts in Scotland or 
Ireland, or any other part of the queen’s domi- 
nions. Under the present practice Dillon ( Lord ) 
v. Alt arm (1 Ves. 357) cannot be relied on as an 
authority. Mr Henry v. Lewis, 52 L. J.. Ch. 
325 ; 22 Ch. 1). 397; 17 L. T. 519 ; 31 W. It. 
305 — C. A. 

Two actions were brought, one by A., a 
merchant at Naples, against B., the other by B. 
against A., for alleged breaches of two several 
contracts for cargoes of timber to be shipped at 
Moulmein, and to be delivered at Genoa. In 
the first action A. recovered judgment for 
3, SOU. 13s. Id., and on the 11th November, 
1866, the amount was paid to his attorney, who 
carried on business in the city of London, and 
on the same day an attachment from the mayor’s 
court was served upon A.’s attorney in an action 
brought in that court at the suit of B. for the 
same cause as that for which the action of B. 
against A. had been brought. The court ordered 
that the proceedings in the action be stayed, 
unless B. elected within a week to abandon the 
proceedings in the mayor’s court, deeming the 
proceedings in the mayor’s court to be unfounded 
and vexatious. Frith v. Guppy, 36 L. J., C. P. 
45: L. R. 2 C. P. 32; 12 Jur.’(x.S.) 1011; 15 
L. T. 616 ; 15 W. R. 280. 

When Relief claimed already claimed in 
another Action.] — An action in which relief is 
claimed, which has been already claimed in 
another action, will be stayed except so far as it 
claims relief not included in the former action. 
Morton v. Quick , Aird, In re , 26 W. R. Ill — C. A. 

An action having been brought by an assignee 
under a bill of sale, his title being founded on 
a notice given under it, which, being objected to 
as invalid, a rule to enter a nonsuit was pending 
— afterwards he brought another action for the 
same goods, but founded on a title which had 
subsequently arisen (by reason of the bill of 
sale having become absolute), and, the defendant 
not agreeing to a stet processus in the former 
action without costs, the court allowed both 
actions to proceed. Marshall v. Goaclby , 11 
W. It. 365. 

The court will not stay proceedings in an j 
action <ff libel, on the ground that the libel 
complained of has been previously made the j 
subject- of an unsuccessful application to the I 
queen’s bench for a criminal information. [ 
"I Yakley v. Cook , 4 IX & L. 702 ; 16 L. J.. Ex. ! 
; ;/225"; ; U:Jur. 377. " W : ,qy yy ; , | 

On the trial of an action, for libel in the ! 
common pleas, to which a justification was 
pleaded, the plaintiff’s counsel, after his reply, 
elected to be nonsuited. The plaintiff then 
brought an action in the queen’s bench for 
the same libel, and on the 13th of January 
delivered a de< hrrari m, which was the same as 
in the first action. . On the 14th of January the 
defendant’s costs in the first action were taxed ; 


; on the 21st he obtained time to plead ; on the 
22nd he took out a summons to stay proceedings 
in the action until the plaintiff had paid the 
. costs of the first action and given security for 
the costs of the second ; on the 24th the judge 
indorsed the summons “ No order, without pre- 
■ judice to any application to the court”: on the 
30th a rule in similar terms was served upon the 
plaintiff’s attorney. In the meantime the defen- 
dant had pleaded, his plea being the same justifi- 
cation, and issue being joined, the plaintiff, on 
the 28th, gave notice of trial, and delivered briefs 
to counsel before the service of the rule. When 
the plaintiff commenced the first action he was 
bankrupt, and his discharge had been suspended 
for one year from the 13th of May, 1862, with 
protection for one month. The court, in the 
exercise of its discretion, made the rule absolute 
for staying proceedings, but discharged so much 
• of it as related to security for costs. Promo v. 
Loo-dale. 3 B. & S. 896 ; 32 L. J., Q. B. 227 ; 
9 Jur. (N.S.) 1236 ; 8 L. T. 314 ; 11 W. R. 643. 

The tenant for life under a settlement having 
been served with the decree made in a suit ins ti- 
‘ fruted to administer the trusts of the settlement, 
and to which he had not been made a party, then 
filed a bill for the same purpose, which contained 
general allegations of breaches of trust. After- 
wards he came in under the decree and attended 
all the proceedings in the first suit, and, at the 
same time, continued to prosecute his own suit. 
On the application of the trustees of the settle- 
ment, who were the defendants in both suits, the 
court stayed all proceedings in the second suit 
on the ground that the tenant for life by his 
conduct had adopted the decree made in the first 
■suit, and had not sufficiently charged the trustees 
| with wilful default. Askew v. Woodhead , 28 
| L. T. 4.65 ; 21 W. R. 573. 

Where, in an action for work and labour, the 
plaintiff obtained a verdict, but the court granted 
a new trial, on the ground that he ought to have 
declared specially, and lie thereupon, without 
discontinuing that action, brought another for 
the same cause, declaring specially ; tlxe court 
stayed the proceedings in the latter action until 
the former was disposed of. Hauffi v. Paris, 
16 M. & W. 144 ; 4 JX & L. 325 : U I,. J., Ex. 
37. 

A plaintiff agreed with the defendant to with- 
draw the record in an action on two cheques, 
which stood ready for trial in the exchequer, 
upon the terms that defendant should pay the 
debt, interest and costs, on or before a certain 
day, or in default of payment, that plaintiff 
should be at liberty to sign judgment, and that 
a judge’s order should be given to secure pay- 
ment. The exchequer having afterwards set 
aside the order, which had been made in pur- 
suance of the above agreement, plaintiff brought 
an action on the agreement in the common 
pleas Held, that these facts formed no ground 
for staying the proceedings in the action in the 
common pleas. Wade v. Simeon, 3 I). & L. 27 ; 
l C. B. 610 : 1.4 L. J,0. P. 188 ; 9 Jur. 472. 

A rule nisi had been obtained for setting aside 
a ii. fa., because after the trial, and before judg- 
ment, the action was settled. It was sworn, in 
opposition to this rule, that the parry had acted 
under a mistake, and had been imposed upon, 
j The rule, however, was made absolute : and, an 
' action having' been brought upon the judgment, 
the court made a rule absolute for staying' the 
pro codings in the action commenced on similar 
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judgment . was.- not; included in the first rule, the He then commenced a. fresh action for the same 
rule was made absolute without costs. Philpot v. cause, suing in forma pauperis, and declaring 
Thompson, 2 13. & L. 18; 18 L. J., Q. B. 281 ; upon a special contract. The court stayed the 
8 Jur. 047. proceedings in the. latter action until the former 

The court will not stay proceedings in an should be disposed of. Ilaiyh v. Parte, IS 
action by the assignee of an insolvent debtor, on M. & W. 144 ; 4 I). & L. 325 ; 16 L. J., Ex. 37. 
the ground that an action brought by the insolvent Proceedings stayed until payment of costs of 
for the identical cause, has been referred by order former suit by same party suing in form! 
of nisi prius to an arbitrator, and the reference pauperis in cases only of .great vexation. ■. Wild. 
is still pending. St-im/is v. Curmn (Lord), 7 v. Ilohson, 2 Yes. & B. 112. 

Ex. 17 ; 21 L. J., Ex. 38. 

A defendant after a decree to account, though Application hy Party Working Mine under 
called an actor in the suit, yet is not prevented Licence — Ejectment.] — An individual working a 
becoming plaintiff in another suit for the same mine under a licence giving no interest in land, 
matter. Bayley v. Edwards, 3 Swanst. 703 ; 10 moved to stay proceedings in an ejectment winch 
R. B. 289. had been commenced against him, but the court 

Motion in a suit, in which no decree had been refused the rule. Doe d. Johns v. lloc, W. W. & I). 
obtained, to stay further proceedings in a- -suit in 66 ; 1 Jur. 151. 
which a decree had been obtained, ref used, there 

being no misconduct or other special circum- Mode of Application for.]— A plaintiff had 
stances to induce the court to interfere. ISP Hardy sued the defendant for negligence, per quod the 
v. Hitchcoch, 12 Jur. 781. plaintiff became liable for certain sums, and lost 

the custom of A. •. The -.cause - was-' referred; jmder' 

< Stay of Action pending Administration Ac- an order of nisi prius, by which the plaintiff was 
tion,] — C., being executor of L., mortgaged precluded from bringing any new action. The 
certain hereditaments, which had formed part of arbitrator made an award in favour of the 
the estate of the deceased. The plaintiff, who plaintiff, who nevertheless sued the defendant 
became mortgagee, afterwards sued to recover again, the new declaration differing from the old 
possession of them from her lessees on the one in stating that the plain riff had paid the 
ground of a forfeiture for nonpayment of rent, money he before alleged himself liable to pay. 
C. obtained leave to defend the action as land- and had lost the custom of 13., E,, and E. : — Hold, 
lord. A suit had been instituted by C. in the that the court could not stay proceedings on a 
chancery division to administer the estate of summary application. DwaswJayJ? Bing. 519; 
lu T and an inquiry had been directed as to the 4M. & P. 285 : 8 L. J. (o.s.) C. p/210. 
mortgage. An order was obtained by C. staying Motion by a defendant, before decree, to 
the proceedings in the action for the recovery of restrain a co-defendant from prosecuting an 
the hereditaments until the proceedings in ‘the action, or to stay all proceedings in the suit 
chancery division should have concluded on an affidavit that the relief sought by the 
Held, that the order was bad, and must be set bill, and by the action was identical. Refused, 
aside. Oroide v. Bussell , 48 L. J., 0. P. 76; with costs, Russell v. L . C. J J). It?/., 4 Giff . 
4 0. P. D. 186 ; 39 L. T. 320 ; 27 W. R. 84— 403 ; 2 1ST. R. 507. 

t A creditor who has obtained an administration 

A creditor issued a writ for the administration decree in the Lancaster palatine court, has no 
of the personal estate of S., and subsequently locus standi to move to stay proceedings under 
obtained leave to amend his writ so as to include another decree subsequent! v obtained in a suit 
the real estate. Before any further steps were in the high court of chancery, to which he is 
taken the executors of 8, filed a writ and not a party, and in which he has not proved his 
obtained a full administration decree, and then debt. Bradley v. Stelfox , Yates, In h\ I NT. R. 
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, , ,. 7 7 ) 4 ,7 if he had good reason to suppose that the facts 

h. Act.om Commenced or Prosecuted imtlimt ^ ^ notice were true . rhom , :s v . 

U V- Finlay son, 19 W. R. 255. See also Solicitor. 

Action brought by Solicitor without Autho- 
rity. ] — Where a solicitor has commenced an Jurisdiction.] — The ground on which the court 

action in the name of a plaintiff without autho- in a proceeding before itself will stay procced- 
rity, the proper course is for the plaintiff to ings in an action instituted without authority in 
serve notice of motion on the defendant, as well the name of a third party is that it has jurisdie- 
as on the solicitor, that the action may be dis- tion to prevent an abuse of its own -process, 
missed, and that the solicitor may pay the costs London and Black wall By. v. Cross, 55 L. J., 
of the plaintiff as between solicitor and client, Ch. 313 : 31 Ch. D. 354 ; 54 L. T. 309 ; 3i 
and the costs of the defendant as between party W. R. 201 — C. A. 
and party. In cases where no rule of practice 

is laid clown by the new orders, and there is a Who made Party to Application.]— On an 
variance in the old practice of the chancery and application by a defendant to stay proceedings, 
common law courts, that practice is to prevail on the ground that the plaintiff’s attorney is 
which is considered by the court most conve- going on with the suit contrary to the express, 
merit, Kewbiggin-hy-the-Sea Gas Co. v. Arm- direction of his client, the plaintiff should be 


which is considered by the court most conve' 
merit. Xewbigyin-by-the-Sea Gas Co. v. Arm- 


strong* 49 L. j., Ch. 231; 13 Ch. D. 310 ; 41 made a party to the rule. Thatcher- v. Aguilar r 

L. T. 637 ; 28 W. R. 217 — C. A. 11 Ex. 436 ; 4 W. R. 149. Bee also Newhiggm- 

The name of a plaintiff having been inserted by-the-Sca Gas Co. v. Armstrong, supra, 
on the record without his knowledge, consent 

or authority, on motion by the defendants to At what Period made.] — In an action for calls, 
dismiss for Want of prosecution, and on motion after the cause had been set down for trial and 
by the plaintiff to have his name struck out made a remanet, the defendant applied to set 
from the record: — Held, that the solicitors to aside the proceedings, upon the ground that the 
the record who had purported to act for the company was virtually extinct, and that the 
said plaintiff were liable to pay his costs of the parties who had instituted the action had no 

motion as between solicitor and client, and also authority to do so Held, that the application 

to pay the costs of the defendants of the action was too late, it appearing that the defendant had 
and all the motions therein. Nurse v. Dumford, known all the facts for a long. -.time." - Thames: 
49 L. J., Ch. 229 ; 13 Ch. D. 764 : 41 L. T. 611 ; Ilaven JDoch and By. v. Hall. 5 Man. A Gv 274 ; 


28 W. R. 145. 

The form of order in Dundas v. Du tens (1 Ves. 
196) not followed. The practice of common law 
as laid down in Beynolds v. Howell (L, R. 8 
Q. B. 398) followed, lb. 


6 Scott (sr.R.) 342 ; 3 Railw. Cas. 441 ; 7 Jur. 
238. 

Action commenced under Yoid Power of 
Attorney.]— An application by a defendant to 


When an attorney brings an action without stay the proceedings in an action, was supported 
the authority of the plaintiff, the plaintiff is by an affidavit of some of the plaintiffs, dis- 
entitled to have the proceedings stayed without avowing the action and stating that it had been 
payment of costs. Reynolds v. Howell , 42 L. J., brought in their names under a power of attorney 
Q.‘B. 181 ; L. R. 8 Q. B. 398 ; 29 L. T. 208 ; 22 contained in a deed which was void for usury 
W. R. 18. The court ref used to stay the proceedings. TiM 

Where a person is made a plaintiff in an action v. Dodd r , 2 L. M. & P. 97. 
without proper authority, and orders have been, 

without his knowledge, made against him, under By Wife on Settlement without Trustee.]— An 
which he is liable to pay costs to the defendant, action was brought by a wife against her hus- 
tbe proper order to make is to stay all proceed- band, on a settlement deed, in the name of the 
ings in the name of the person in question, trustee. The court refused oil the application 

and all proceedings against him in the action of the husband to set aside the proceedings on 

since he was added as A plaintiff, and to direct the ground that the action was brought without 
his name to be struck out for the purpose of the authority of the trustee, it appearing that 
future proceedings ; the solicitor who wrongly an application had been made to the trustee, to- 
made him a party must pay all his costs, and all consent to her name being used, and an indem- 
the costs which he has been ordered to pay, and nity against costs offered to her, which she had 
also all the defendant’s costs, the costs of the refused without assigning any reason. A lister v. 
person wrongly made plaintiff as between Holland \ 3 D. & L. 740 ; 1 B. 0. Rep. 104 ; 15 

solicitor and client, and the costs of the defen- L. J., Q. B. 229 ; 10 Jur. 786. 

dant as between party and party, and in such 

costs must be included the costs of the application Action by Assignor of Debt,] — A. assigned io 
to be relieved from the consequences of the B., by way of security for a loan of 10,000/., two 


misjoinder. The rule laid down In Beynolds v. sums of 5,0007. each, due from C. to A. under 
Howell (4.2 L. J., Q, B. 181 ; L. R. 8 Q.‘ B. 398). several deeds, and afterwards brought an action 
and adopted in Xurse v. Burn ford (49 L. J,, against C, upon those deeds The court refused 
Ch. 229 ; 13 Ch. I), 764), and Xewbiggln-by-the- to stay proceedings in the action at the instance 
Sea Gas Co. v. Armstrong (49 L. A, Ch. 231 : of B. and C., and suggested that the proper course 
13 Ch.D. 310), applied. F richer v. Van Graft en. was to apply after judgment to stay execution. 
65 L. .J. Ch, 823 ; i’18i 6 2 ( h. 649 : 75 L. T. 117; Sepyings v. Sokes, 2 O. B. 292. 

45 W. It. 53— C. A. 

The rule that pro* > ex i ings taken bv a solicitor Plaintiff a Trustee for Another,] — I hough, 
without _ opeT auri t 3 will be annulled with aftci tin recovery of a vert A heeff* • will > be 
costs, to be paid by him, does tint apply unless only to make the plaintiff a trustee for another 
he was await of the circumstances which invali- person for half the amount recovered, t lie << un- 
dated lus anihority ; and not ce from, the oilier will not stay ihe proceedings in an act ion uiwi nm 
side is not sufficient to iix him with knowledge, him on the payment' ot the half of the sum 
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i. For Irregularity. application fc 

i. When 1 Application should be made. 

Within Reasonable Time. ]— An application to C. P. 171 ; 3 Ji 
set aside' proceedings for irregularity must be 
made within a reasonable time after the irregu- Before furthe 
larity occurs ; arid therefore, where a defendant j- 0 set aside p 
suffered two terms to elapse before applying for time before the 
a rule on the master to review his taxation of s tep, if the la 
costs, the court refused to grant him the rule, former been in 
Via ridge v. M'Kenzie, 2 D. (N.s.) 898 ; 6 Scott situation than 
(k.k.) 171 : 5 Man. & (>. 251 ; 12 L. J., C. P. Pad come earli 
131 : 7 Jur. 329. S. P., Chafers x. Hunter , 1 i Marsh 403 
W. 11. 105. 

This rule applies as well to prisoners as to other 
persons. Ih. S. P., Primrose x. Baddely, 2 q Grounds 
X). P. C. 350 ; 2 C. &‘M. 468 ; 4 Tyr. 370. 

If a defendant conducts his cause in person it It is not net 
is no reason for delay in moving to set aside pro- proceedings foi 
eeedings for irregularity. Carrey x Boicher , 9 of irregularity 
X). P. C. 523. " v. Bruce , 3 D. 

Assignees of a bankrupt seeking to set aside a Where a pai 
judgment against him for irregularity, must come on the ground 
within the same time after their appointment as the first irregi 
the bankrupt must have done after he has had B. C. Rep. 1 7 ; 
notice of the irregularity. Aleoeh v. Sutcliffe , But it is not 
2 B. C. Rep. 313 ; 16 L. X, Q. B. 129 ; 11 jur. larity.” Han 
1 26. A party mus 

If an application is made to a judge to set his application 
aside proceedings on the ground of irregularity, _ When a rule 
the question, whether or not the application is judgment for ii 
made in time, is entirely in his discretion, and signed against 
the court will not review his decision in this (though the ru 
respect. Lane x. Newman, 1 B. C. Rep. 93 ; 10 not being an 
Jur, 925. D.P.C. 218. 

The law is the same, whether the judge refused 
or granted the application. Ih. qq 

Where a judgment was irregularly signed, and 
execution levied on the 9th March : — Held, too Of bringing 

late to apply to set aside the judgment on the setting aside a 
28th April following, either at the instance of ex clebito justi 
the defendant himself or of his assignees, lie on the defends 
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0 P. 483 : 12 Jur. (n.s.) 342 ; 14 advantage of the irregularity. Thorjw v. Beer, I 
RT. R. 614. Chit, 124 ; 2 B. & Aid. 373. 

gment and execution are set aside When an application to set aside proceedings 
* the court has no power to impose for irregularity prima facie is too late, but the 
the defendant, that he should defendant means to rely upon the fact of a 
n. Ad-lam- v. Noble, 9 1). P. C. similar application having been made at chambers 

within the proper time, the rule should be drawn 
f bringing no action is not imposed up on reading the order of the judge, or upon an 
) the time of disposing of the rule affidavit of the fact, Slmgar* v. Coneannon , 7 
de the irregular proceedings, the D. P. C. 391 ; 5 M. & W. 30 ; 8 L. J., Ex. 159. 

L't-y cannot be restrained from 

action in respect of the irregu- Affidavit — Judgment signed.] — In order to 
)d v. Greenwood , 7 D. P. C. 534. set aside judgment for irregularity, it must 
scharges a person, who has been distinctly appear by affidavit that judgment has 
: custody, under an order, on his been signed. Classer v. Drayton , 8 D. P. C. 
> bring no action, and he after- 184. 
ices one in disobedience of such 

twill not, interfere to set aside the . Misdescription.]— The plaintiff m the 

til the order is made a rule of court, bill was described as 8. P., of , spinster. 
per 3 Moore 65 n. After the defendant had filed his answer he 

discovered that the plaintiff was married. On a 
of Terms a Condition Precedent.] motion by the defendant to have the bill taken 
directs any proceedings to be set off the file for irregularity, the court ordered the 
the terms are a condition prece- proceedings in the cause to be stayed until 
jerformance of the terms the pro- further order, the defendant producing an affi- 
and the plaintiff may pursue them davit that the fact of the plaintiff’s marriage 
sation to the court, Doddey v. v as not known to him at the time he filed his 
mnt. 1 : 14 It. R. 695. answer. Pyhe v. ILalcombe, 9 Jur. 368. 


iv. Waiver. 

If a party lies by after an irregularity in the 
proceedings, and knowingly permits the other 
party to take a further step in the cause before 
he moves to take advantage of the irregularity, 
it , is as much a waiver of the irregularity as 
taking a step himself. Guire v. Goodman, 2 
.Smith, 391. 

There can be no waiver unless with a know- 
ledge of the irregularity. Cox v. Tulloclt , 2 D. P. C. 
47 ; 3 Tyr. 578 • 1 0. k M. 531 ; 2 L. J., Ex. 233. 

An irregularity is not waived by agreeing to 
terms where the party is under a niisapprehen- 
■sion' occasioned by the mistake of a judge in ; 
point of law. Whalley v. Barnet, 1 D. P. C. 
<007. 

v. Other Matters. 

Excuse for Irregularity.] — Irregularities in 
practice are not excused from liability to costs 
on the ground that the party has been misled by 
Im] jay’s Practice or other unauthorised publica- 
tions. Grew v. Attwood, 7 Taunt. 70 ; 2 Marsh. 
337. And see Lear v. Heath . 1 Marsh. 19 ; 5 
Taunt. 201 : 14 1L It. 739. 
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was revived in 1877 by M., a subsequent personal tents and execution of the second will : — Held, 
representative of E. B., against X. and Y., as that although the plaintiff had been' privy to the- 
representatives of one of the administrators, and prior action, an application to stay the proceed- . 
Z.. as representative of the others, and’ was ings generally could not be granted, but that the- 
ultimately dismissed in 1880 with costs as against proceedings ought to be stayed until the costs of 
all three defendants on the ground that the title the plaintiffs in the prior action had been paicL 
of E. B. as next of kin was not proved. After Peters v. Tilly, 55 L. J., P. 75.; 11 P. I). 145 ; 85 
this M. took out administration de bonis non to W. R. 188. 

W, J., and brought his action as such adminis- The plaintiff filed his bill in chancery, and 
trator against Z. for an account of the personal dismissed it after answer ; he then filed another 
estate of W. J., received by the administrators bill in exchequer for same matter. Proceeding's. 


whom Z. represented Held, that, although M. stopped till costs in chancery ];: 
formerly sued as personal representative of E. B., Mala, 3- A-nst-r. 885.'' 
and now sued as personal representative of W. J., Practice of' staying proceedings till costs of 
the action was in substance a second proceeding former proceedings paid is not applied to the 


Bald toy n v. 


for the same matter under the same alleged title, ease of a suit, as ejectment at law, and a suit 
and that proceedings must be stayed until the in the spiritual court by some of the next of 
costs of the old suit had been paid. Martin v. kin disputing, as paupers, a will, on the ground 
Beauchamp (Bari) 58 L, J., Gh. 1150 ; 25 Gh. D. of incapacity, the plaintiff in equity being- 
12 ; 40 L. T. 884 : 82 W. R. 17— C. A. another next of kin. Wild v. Hobson, 2 Yes. & B. 


Where a plaintiff, having failed in one action, 105. 
brings a second action for the same cause of An action was brought by a married woman by 
action, the second action must be stayed until her next friend, and an order was made that the- 
the costs in the first, have been paid. And this next friend should give security for costs on the* 
is the rule in Ireland, as in England. Martin v. ground of poverty. That order not having been 
Beauchamp (Bari) (25 Ch. B. 12) approved, complied with, the action was dismissed with 
JIGabe v. Bank of Ireland , 50 L. J., P. C. 18 ; costs. Afterwards the plaintiff by a different 
14 App. Cas. 418 ; 01 L. T. 416 ; 88 W. 11. 257 — next friend brought another action for the same- 


H. L. (Ir.). 


purpose : — Held, that the second action ought to. 


A., in 1891, took possession of the house of 0. be stayed till the costs of the first action were* 
A. gave up the house, and O. brought an action paid. Hind v. Whitmore (2 K. A J. 458) not 
against him in the queen’s bench division for followed. Payne, In re. Handle v. Payne , 52* 
trespass, and claimed damages. C. in his claim L. J., Ch. 544 ; 28 Ch. I). 288 ; 4-8 L. T. 194 ; 81 
alleged possession. A, put in a defence that he W. II. 509 — C. A. 

(A.) in 1891 was in possession, and if the plaintiff A plaintiff having been nonsuited in an action 
C. was in possession, that he (C.) was wrongfully of slander in which the defendant had pleaded a 
in possession. A. then withdrew his defence, and justification, commenced, without having paid 
was ordered to pay the costs of the action. A. the defendant’s costs, a second action in forint 
then brought an action against C. in the chancery pauperis for substantially the same slander as 
division asking for a declaration that he was that declared upon in the first action and also- 
entitled to the property, and for possession :— for other slanderous words spoken on the same 
Held, that the cause of action was substantially occasion as that slander. The court stayed the 
the same as that in the action in the queen’s proceedings in the second action until payment 
bench division, and that the court had jurisdic- of the costs of the first. Iloare v, Dickson, G. 
tion to stay proceedings in the second action D. A L. 577 ; 7 C. B. 164 ; 18 L. J., C. P. 158. 
until payment of the costs of the first action. The plaintiff’s counsel at the trial of an action 
Hall v. Pau f lct , 66 L. T. 645. for libel, after the evidence on both sides was- 

Second action not stayed, as it did not appear before the jury, elected in the course of his reply 
that the effect of the second could be produced by to be nonsuited. The plaintiff then commenced 
a fair amendment of the first. Budge v. Budge , a second action, and delivered the declaration on 
12 Beav. 385. the 1 8th January, shewing that the cause of 

It is a ii established rule that a plaintiff will action was the same in both cases. After obtain- 
not be allowed to institute a second suit for alike ing time to plead, the defendant took out a sum- 
matter against parties to a former suit by him, mens on the 24th January ro stay the second 
in which a decree with costs was made against action till the costs of the first were paid. No- 
him, until those costs have been paid. Ernest v. order was made on the summons, but the defen- 
j Partridge, 8 L. T. 762. dant got further time to plead, and then applied. 

The next of kin of a testator instituted a suit to the court and obtained a rule nisi on the 30th 
for administration with a will annexed bearing January to stay the second action till the costs 
date 1868, of which the sole executor and uni- of the first were paid. The plaintiff was an 
versal legatee was the testator’s wife, who pre- uncertified bankrupt and keeping out of the way : 
deceased him. In opposition, parties claiming — Held, that this was a proper ease for staying; 
to be legatees set up the contents of a later will the second action till the costs of the first were 
alleged to have been executed in 1877 or 1878, paid, and that the application was in time, 
hut which could not be found. The court of Browse v. Lorn dale, 3 B. A 8. 896 ; 82 L. J., Q. B., 


appeal decided that there was ,. not sufficient 227; 9 Jur.(N.s.) 1236; 8 L. T. 814; 11W. It. 643. 
evidence of the contents of the- second will, and 

their decision was affirmed in the house of Previous Ejectment.]— The court will stay the* 
lords. A fresh suit for probate of the second proceedings in a second ejectment until the costs 
will was then commenced by the executor of the are paid of a prior one. even thnug s } roi ght bj 
testator and residuary legatee of the will of a third person, or for different premise? ii tin 
1877-8. who had been the confidential solicitor rifle is the same. Keene d. Angel v. Angel, fi- 
ef the deceased, and who had acted as solicitor Term Rep. 740. S. P. Doe (L Con-ell v. lion. 1 
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To entitle a defendant to apply for a stay of pro- In an ejectment by A. and bis wife, claiming’ 

ceedimns until the costs of a former unsuccessful as devisees under a subsequent will of S. against 
action'd: ejectment are paid, it is not necessary B., who claimed as. devisee under a prior will of 
that the parties should be precisely the same, or S., the court stayed proceedings 1 until the costs 
r-ie premises sought to be recovered identical; were paid in a former ejectment, brought by G. 
it is enough that the plaintiff is the same in both (brother of B., and claiming under the same prior 
actions and that the same title in substance is in will) against; A. and a third party, who claimed 
issue, 'Tiehbome v. Mo&tyn, 41 L. J., 0. P. 113 ; under the same subsequent will, and in which 
LB. 8 0. P. 29 ; .2d L. T. 554 ; 20 W. B. judgment had been entered for the plaintiffs, the 
ggj V validity of the same wills being the question in 

To induce the court to abstain from acting both actions. -'Doe. d. Bra/yne v. Bather, 12 Q. B. 
upon this rule, it must be clearly made out that 94.1 ; 18 L. J., Q. B. 2 ; 12 Jur. 1087. 
the plaintiff’s want of success on the former An ejectment having been brought by a son 
occasion was the result of perjury or fraud, or some claiming as heir ; through his father, who was 
miscarriage for which he was not responsible, alleged to be dead, and a verdict having passed 
27 a ' & for the defendant, the father, who was shewn to 

Before moving for a stay of the proceedings, have kept out of the way, to prevent his son from 
the defendant had given the plaintiff the twenty being' nonsuited, brought a second action to 
days’ notice to proceed under the Common Law recover the same premises. The court stayed the 
Procedure Act, 1852. s. 202 : — Held, that this proceedings till the costs of the former action 
was no waiver of his right to move for a stay of were paid, il foryanv, JYtcholl, 3 H. ic N. 215 ; 
the proceedings until the former costs should be 27 L. J., Ex. 335 ; 5 W. E. 542. 
paid. But,: the probable amount of the costs A. and B. jointly brought two ejectments on 
beim°‘ lar^e, the court made it a condition that the same title, one against C., and the other 
the Time 0 for proceeding to trial should be against D., and recovered in both. In a third, 
extended by six months. Ib. brought by A. and B., on the same title, against 0. 

* Proceedings stayed till the costs of a former and B., they had a verdict, and taxed their costs, 
ejectment, brought by the father of the lessor of but never made any express demand of them, 
the plaintiff against the defendant’s father on The costs were never paid. Pour years after the 
the same title, were paid. Doe d. Feldim v. Hoe, trial of the third cause, B. released to C. and D. 
8 Term Rep. (>45. his claim to the premises in dispute, in considera- 

But refused where the ejectment was by the tion of money, and of a covenant by C. and I). 
heir-at-law for part of the devised premises after to suspend their claim against B. for costs. After- 
he had failed in a previous action for other parts, wards A. died, and his son brought ejectment 
Doe d. Taylor v. Harris, 4 M. & By. 569. against C. and I), on the title relied upon in the 

Where the lessor of the plaintiff was son and former actions. Upon motion to stay proceedings 

heir of the lessor in a former ejectment, and till payment to 0. and 1). of the costs recovered 

claimed under the same title, and against- the same by them Held, that the facts of this case did 
defendant, but brought his action for different not take' it- out "of the ordinary .rule, and that the 
premises, the court stayed proceedings until the defendants were entitled to the stay of pro- 
costs of the first action were paid. Doe d. ceedings. Doe d. lice* v. Thomas, 4 A. & E. 
lleiyhley v. Harland , 10 A. & E. 761 ; 3 Jur. 348. 

11 8u. So, although growing crops were seized under 

Proceedings stayed in a second ejectment on a writ of possession in the first action, of sufii- 
tho several demises of an insolvent debtor, and cient value to cover the costs. Doe d. Chaymtm 
of his assignee, until payment of the costs of a v. Hlaoh , 1 Am. 537 ; 3 Jur. 246. 
former ejectment brought by the debtor. Doe 

d ._8tun$Uh v. Hoc, 2 IT. & 11. 468 ; 5 B. & Ad. In Actiott for Mesne Profits.]— Proceed- 

, „ , , . , , . . , -imps, were staved until the casts of a former 

Where a defendant improperly obtained a ejectment, and" also of an action for mesne profits, 
tenant right to the property sought to be recovered, ^ ere kl J)w d< BUchard v. Hoe, 4 East, 
and on the objection taken he was held to be 

estopped from 'impugning the lessor’s title, raid ' ‘ y et the eoul . t . will not extend the rule ta 
he afterwards brought another ejectment m iuclu(le the damages in an action for mesne 
respect of other property, part of the same estate, ptotite howevor vexatious the proceedings oE the 
held under the same title, he was compelled to Resent plaintiff may have teen. Doe A. Chnr.k 
pay the costs of the former action in which he Bar dan 14 East, 233. 

'in* A l* r? ei£/ir\ A n %-k f In nmOAnrltt/ I xxn-pV* rwxrTt. * " #/ 5 * 
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Morgan, 45 L. J., Ch. 50 ; 1 Ch. D. 1 ; 33 L. T. 

402 ; 24 W. JR. 01— C. A. 

Proceeding in an ejectment would not have 
been stayed until the costs of a bill in equity, 
iilcd by the same party for the recovery of the 
same premises,; were paid. Doe d. Williams v. 

' Winch,* B. & Aid. 602.. 

First Action not tried,] — Where several 
successive ejectments had been brought to recover 
property, but not any one of them had been tried, 
the court refused to stay proceedings in a subse- 
quent ejectment until the costs of the former had 
been paid. Doe d. Blackburn v. Standi ah, 2 
I). (n.s.) 26 ; ,6 Jur. 716. 


brought an action for slander and libel. The 
libel was contained in a letter written by the 
defendant, the words of which, as set forth in 
the statement of claim, the plaintiff failed to 
prove, and he was nonsuited. The costs of this 
action were not paid by the plaintiff. He then 
brought a second action for slander and libel 
against the same defendant. The statement of 
claim in the second action relied upon the same 
causes of action in slander, and three of the 
same causes of action in libel, as were contained 
in the statement of claim in the first, action, but 
the plaintiff further relied upon other statements 
contained in the letter which had not been sued 
upon in the former action. The plaintiff having 
entered a nolle prosequi on the causes of action, 
as far as they were identical with those in the 
former action, the court refused to stay pro- 
ceedings upon the additional causes of action 
relied on in the second action. B a water v. 
Dunne , 10 L. 11. Ir. 380. 


Pauper.] — Proceedings in a suit by a pauper 
stayed till the costs of a previous suit in the 
court of chancerv were paid. Calvert v. Booth , 
4 Y. & Coll. 514/ 


tion, and his bill haying been reported prolix, the suit, becomes bankrupt, and the suit is revived 
court restrained . him from proceeding in the by his assignee, the court will stay proceedings 
cause until he paid the costs of the reference and until payment of the costs which the plaintiff 
report of prolixity, though the defendant had has been ordered to pav. Cook v. Ilathwag 
neglected to compel him to give security for costs. L. R. 8 Eq. 612 : 17 W. R. 1057. 

Da Touche v. Dawlor , 2 Jones. 629. 

Proceedings on a bill which was amended after Death of Parties.] — Where the costs of a 
the allowance of a demurrer will not be stayed former suit, for the same purpose, which had 
till the costs of the demurrer are paid. Dick v. been ordered to be dismissed for want of pro- 
'ivu * sedition, were unpaid, the next friend in that 

Ihe plaintiff being in contempt for non- suit having died insolvent Held, that the 
payment of costs due under an interlocutory order court could not stay proceedings in the new suit 
m the cause, all proceedings in the suit were until those costs were paid. Hind v. Whitmore, 
stayed, on motion by the defendants, till the 2 Kay & J. 458 ; 25 L. J., Cli. 394; 4 W. R. 
plaintiff should have cleared his contempt. Brad- 379. 

bury v. Mia we, 14 Jur. 1042. After answer, and after liberty to amend had 

. Although mere non-payment of the costs of an been refused, a' suit abated by the death of the 
interlocutory motion, which a plaintiff has been plaintiff. The executors filed an original bill of 
oi clered to pay, is not per se sufficient ground for a similar nature. The court stayed the pro- 
nrdering further proceedings in his action to be ceedings in the second suit until the costs in the 
stayed m cases where the party is acting vexa- first had been paid. Altree v. Hordern , 5 Beav. 
tiously m withholding payment of costs, there is 623 ; 12 L. J., Ch. 76 ; 7 Jur. 247. 
juiisilietion, upon, application by summons, to A suit having become abated by the death of 
stay proceedings untit he has complied with the the sole plaintiff, his representatives filed a fresh 
order for payment. Seal, In re (31 Ch. D.437), bill against the former defendants and others, 
.Ir- 1 * 1 In A*/ 31 Ch ‘ D * 239), questioned, nearly to the same effect as the former bill. 

v * Taylor, L. J., Ch. Proceedings in the second suit stayed till the 
A* 3o r* 1 ’* ■ - M 1 57 L. T. 468 ; 35 W. R. 525 plaintiffs had paid the costs of the former suit. 

; . Long v. Stork, 19 L. J., Ch. 148; 13 Jur. 

Where a plaintiff is in contempt through 1091. 
breach of an order for payment of the costs of A bill had been dismissed for want of prosecu- 
f } 1 application m the action, the court will, at tion. Before the costs were paid the defendant 
the instance of the defendant, upon the action died, and the plaintiff filed another bill for the 
; ,r f01 ‘ trial stay all further pro- same object against the defendant’s executor, 

oeedmgs until the plaintiff has cleared his con- The proceedings in the latter suit were staved 
v - Xml ' 55 L * until the costs of the former were paid. Spires 
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The merits of the case cannot be discussed on ] proceeding was irregular. Ernest v. Partridge , 
the motion. J Montgomery v. Johnson. 9 Ir. Ecp E. 8 L. T.. 762. 


Dismissal on Non-payment.] — A bill was hied 
against A. and B. A. obtained an order to stay 
proceedings until the plaintiff had paid the costs 
of a former suit for the same object, and which 
had been dismissed with costs. The plaintiff, 
not paving the costs, was prevented from pro- 
ceeding against A. : and, after considerable delay, 
lY. procured the bill to be dismissed for want 
of prosecution. hauteur v. Holcombe , 10 Beav. 
256. 

Proceedings in a second suit were stayed until 
the costs of a former suit for the same purpose 
had been paid. After great delay, the court 
ordered that, unless the costs were paid within a 
limited time, the bill should stand dismissed. 
Jm (dour v. Holcombe, 11 Beav. 624. 

A defendant submitted to the claim of the 
plaintiff except the costs of a distringas. The 
court would not stay the proceedings till the 
question was agreed upon or determined. Field 
v. Robinson , 7 Beav. 66. 

When a plaintiff is in contempt for nonpay- 
ment of costs of an interlocutory application, 
and the defendant has obtained an order 
staying further proceedings on the plaintiff’s 
part until such costs are paid, a motion by the 
defendant asking the court to fix a time for pay- 
ment of the costs, and, in default, to dismiss the 
bill, is irregular. Gould v. Twine , 43 L. J., Oh. 
88 T; 80 L. T. 248 ; 22 W. E. 398. 

Acquiescence.] — The plaintiff, in a cross-suit, 
in which, as well as in the original suit, a decree 
had been made against him, with costs, moved 
for a further production of documents (which 
had been, as he alleged, withheld from him by 
reason of untrue statements in the answer), and 
for leave to file a supplemental bill in the 
nature of a bill of review. The motion, as 
regarded the documents, was refused, with costs ; 
but, by consent, leave was given to file a sup- 
plemental bill on the plaintiff depositing 50A 
The supplemental bill was filed ; and pending 
die hearing of the appeal in the original suit, 
the defendants moved that all proceedings 
against them for want of answer in it might be 
stayed till after the plaintiff had paid the costs 
of the motion (for non-payment of which he 
was in contempt), or otherwise that the time 
for answering might be enlarged. The time 
was enlarged for four weeks, without- prejudice 
to an application to stay proceedings. After 
the original decree had been affirmed, with 
costs, the defendant moved that all proceedings 
in the supplemental suit might be stayed until 
after the plaintiff should have paid the costs of 
the first-mentioned motion, and also of the 
original and cross-suits (for payment of which 
last-mentioned costs he was also in contempt) ; — 
Held, that the motion was properly refused as 
to the latter costs on the ground of acquiescence, 
but that, as regarded the former, the order 
ought to have been made. Reyndl v. Syr ye. 
1 Do G. AL & G. 712 ; 21 L. J., Cli. 664. 

Costs should be taxed.] — A summons to stay 
proceedings in one suit, bn the ground, of non- 
payment of costs in another, was taken out 
before The amon it of costs had been asa Gained 
by the masters certificate: — Held, that this 


k. Until after Discovery. 

Given by Foreign Government.] — Proceedings- 
in a suit by a foreign government were stayed 
until the means of discovery were secured in a 
cross-suit. Peru Republic v. Weguelin , 44 L. J., 
Ch. 583; L. E. 20 Eq. 140; 32 L. T. 426 ; 28 
W. E. 776. 

Until Officer named to give Discovery.] — An 

original bill was filed by a foreign republic, and 
a cross-bill was filed by one of the defendants 
against the republic, and one of its officers was 
made a defendant for the purpose of discovery : — 
Held, that the court would not order pro- 
ceedings in the original suit to be stayed until 
the officer of the republic had appeared. Costa 
Rica Republic v. E danger, 45 L, J., Ch. 445 
1 Ch. D. 171 ; 24 W. E.' 151— C. A. Reversing" 
33 L. T. 632. 

The United States of America having filed a 
| bill, a cross-suit was instituted against them and 
j the president, by the defendants, for discovery, 

I and a motion being made to stay proceedings in 
| the original suit until an answer had been put. 
in in the second suit: — Held, that the United 
States of America, though a quasi-corporation r 
were to be treated, for the purpose of the suit, 

| as any other foreign sovereign, and that they 
were bound to answer on oath by an agent, but 
that the president was not properly selected for 
(that purpose, as not being necessarily under 
; their control with reference to giving* discovery, 
j United States of America v. Priolcau. 36 L. J.. 
i CH. 36 ; L. E. 2 Eq. 659 ; 12 Jur. (K.s.) 724;. 
14 L. T. 700 ; 14 W. R. 1012. 

Jurisdiction.] — The court of chancery has; 
not only full power to stay all proceedings in a 
suit till the plaintiff has made a discovery 
which it has called upon him to make, but, if 
not satisfied that its order has been properly 
obeyed, may dismiss the suit itself : and where* 
money has been paid into court, may direct t In- 
payment of that money out of court to the party- 
entitled to it. Liberia- Republic v. Roye. I 
App. Cas. 139 ; 34 L. T. 145. 

Nominal Plaintiff— Discovery by Beal Plain- 
tiff.] — Where an action is brought by an agent 
on behalf of a principal who is resident abroad, 
and such agent is only a nominal plaintiff, the 
real plaintiff will be compelled to make dis- 
covery to the same extent as if he had been the 
plaintiff upon the record, and the action will be* 
stayed until such discovery is made through the 
nominal plaintiff. Willis v. Raddeley. 6.1 L. 

' Q. B. 769 ; [1892] 2 Q, B. 324 ; 67 L. T. 206 
; 40 W. E. 577 — 0. A. G 


1. Other Grounds. 

No Debt due proved by Affidavit,] — The- 
court will not stay proceedings in an action for 
a debt, though it clearly appears by affidavit 
that there is no debt due. Smith v. Curt is 
2 D. P. 0. 223. 

The court will not stay proceedings in am 


t' »v ui. live 

action, although it is distinctly sworn that it is 
brought for a sum of money already recovered 
in a former action between the same parties • 
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that the plaintiff is in insolvent circumstances : ; prosecution was pending, stay the action on the 
and that, in the event of the action failing, the | ground of the felony not having jbeen prosecuted, 
defendant will have to pay his own costs, j ,4. v. R. or S. v. S., 16 Cox, C. C. 566 ; 24 L. It. 
Jacques v. Ross, 8 M. & W. 135 ; 9 D. P. C. 737 ; i Ir. 235. 

5 Jur. 345. | 

Compliance with Plaintiff's Demand — Without 
Security for Costs.]-— A plaintiff having gone j Costs.]— When a defendant offers to comply with 
abroad subsequently to his cause being set down j the plaintiff’s demand, and would have done so, 
in the special paper for argument, upon a | if asked, before bill filed, the court will stay all 
motion for security for costs, the court directed further proceedings without costs, Rudd v. 
that the demurrer should be argued, when, if Rowe, 39 L. J., Ch. 846 ; L. It. 10 Eq. 610 ; 22 
judgment should be given for the plaintiff, pro- L. T. 785 ; 18 W. R. 977. 
ceedings should be stayed until security for costs 

was given. Jumble v. Mills, 1 Man. & G. 565 ; Agreement or Compromise.] — The court, on 
8 I). P. C. 836 ; 1 Scott (N.n.) 402. And see motion, has sometimes stayed proceedings in a 
•Costs. suit where the parties have entered into an agree- 

ment for that purpose. Rowe v. Wood. 1 Jac. & 
Want of Interest.] — A testatrix, having Walk. 337. 
indorsed and delivered a bill of exchange to her Under s. 24 of the Judicature Act, 1873, an 


bankers for collection at maturity, died before agreement between the parties to an action to 
the bill became clue, and her executors, before stay further proceedings upon specified terms can 
probate of the will was granted, sued the be enforced upon a summary application. Eden 
bankers for a return of the bill or its value. The v. Haish , 47 L. J., Ch. 325 ; 7 Ch. D. 781 ; 26 
•defendants were always willing to pay over the W. R. 392. 

proceeds of the bill to the plaintiffs upon pro- Where a suit has been compromised, and 
•duction of probate Held, that all proceedings proceedings in it stayed by an order of the court, 
in the action ought to be stayed until the plain- the court, on setting aside the compromise as 


tiffs obtained probate. 


4 dJilns (14 | against a co-plaintiff, will allow him to proceed 


<3. B. 401) followed. Tarn v. Commercial Ranh- with the suit, though the proceedings remain 
.ijiq' Rimpanyr of- Sydney, 12 Q. B. D. 294; 50 stayed as against the other co-plaintiffs, Brooke 
L. T. 365 ; 32 W, R. 492. v. Jfbstyn (. Lord ), 13 W. R. 24S. 

A sole plaintiff, whose interest failed pending 

; a. reference to take the accounts, was restrained Plaintiff becoming Insane.] — After decree, a 
from proceeding further in the suit. Hay v. commission of lunacy issued against the plaintiff, 
Bowen, 5 Beav. 610 ; 12 L. J., Ch. 78 6 Jur. who, being a married woman, was suing by her 

1119, next friend. The court, on the application of 

When the plaintiff is, after decree, found to her husband, a defendant, stayed the proceedings 
have no title, the suit may be stayed on the in the suit until the result of the proceedings 
■application of a person who has been served under the commission was known. Hartley v. 
with notice of the decree. Houseman v. House- Gilbert , 13 Sim. 596. 

mail 1 Ch. Du 535 ; 34 L. T. 633: 24 W. R. A suit being properly instituted, the proceedings 
.592 — C. A. not to be stayed on the ground of the plaintiff’s 

subsequently becoming imbecile. Wartnaby v. 
When Defendant absconds.] — After a decree Wartnaby, Jac. 377. 
for specific performance of a contract to take a 

lease of a house, and an order on further con- Ittfant pi aint iff.]-Motion to stay a suit com- 
sideratiou. for payment of the sums certified to monced in the nam J e of infauts fov amount 0 £ their 
he due from him (for costs and damages), the t affidavits representing that the 

defendant, having absconded without paying the K. {() . their benefit. 1 refused. Xyaiw v. 

amount, the court, on motion by the plaintiff, D7 .',r. T , k) ~ a oa .•> v J 

on loved the contract to be rescinded and all hlcnll> ' 1 ' Jaa ’ oJ ; 23 11 

further proceedings in the suit stayed, except as 

to the recovery of the sums already ordered to be Petition before Parliament.] — A suggestion 
paid. Watson v. Cox, 42 L. J., Ch. 279 : L. R. that there is a petition before parliament is no 
15 Eq. 219 ; 27 L. T. 814 ; 21 W. Ik 310. cause for staying proceedings, but rather other- 

wise. Grays Inn cane, Lofft. 436. 

Equitable Defence.] — A defendant in an 

.action having an equitable defence should obtain Act of Parliament likely to be passed.] — In a 
from the judge of the common law division qui tarn action for penalties, the court refused to 
leave to plead that defence, and cannot obtain stay the proceedings upon a suggestion by affi- 
from a judge of the chancery division a direc- davit that an act of parliament was likely to be 
tioi] to stay proceedings in the common law passed the effect of which would be to relieve 
■division ; and this prevails whether the action the defendant from the penalties. Grant v. 
was commenced before or after the Judicature Ridley , 5 Man. A G-. 201 6 Scott (WE.) 176; 

Acts came into operation. Gar butt v. Fawcns, 12 L. J., C. P. 151. 

45 L. J., Ch. 133: 1 Ch. I). 155; 33 L. TV 617: Where an action had been commenced to 

24 W. li. 91 — 0. A. recover penalties Tor omissions mentioned in a 

statute, and an act had afterwards passed .which, 
TTnprosecuted Felony disclosed.] — Where a as respected some only of those omissions, enacted 
civil action claiming damages for acts which, on that no action already commenced to recover 
the face of the pleadings, amount to a felony, penalties in respect of them si mid be prosecuted 
was instituted and came bef< it the court upon without the consent of a judge : — Held, that, the 
-an int oho utory matter : — Held, that the court proceedings in the action subsequent to the pass- 
should. not of its own motion, where iiu applicr ing of ihe larier statute mus be set aside.! the 
lion Is made by the defendant, and where no consent of a judge not haying been obtained. 
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Browne , 1 P, & L. 709; 7 Scott (2?.B.) payment of costs, it is the duty of the master 
L. J,C. P. 23 ; 8 Jur. 177. when taxing such costs to consider and deter- 

mine questions raised by the defendant as to ■■■■■■the 
ne is not necessity or propriety of proceedings for which 
* v. Jupjp charges are made in the hills of costs. Wormsley, 
474 ; 15 j n rfi<i Bairns v. Wormsley, 47 L. J., Ch. 844 ; 39 
L. T. 85 ; 27 W. Li. 36. 

Although the general rule "is, on setting aside 
proceedings for irregularity, that the successful 
party is entitled to his costs, still the court will 
not give them if they consider the matter one on 
which doubts might have fairly existed. Jones v. 
Smith; 3 M. & W. 526 ; 6 D. P. C. 557 ; 7 XL. J., 
Ex. 143. 

If, on moving to set aside proceedings for 
irregularity, the rule does not pray for costs, the 
court cannot give them. Rex v. Middlesex Cor-' 
povation , 2 D. P. 0. 5. 

Where an inquisition of damages before the 
sheriff was excessive, and the court granted a 
rule for setting it • aside, leaving it to an arbi- 
trator to say for what sum the verdict should 
stand (nothing being said at the time as to 
costs), and the arbitrator reduced the damages 
considerably: — Held, that the plaintiff was not 
entitled to the costs of setting aside the inquisi- 
tion. Lewis v. Harris , 4 D. & K. 129 ; 2 B, & C. 


Discontinuance.] — A rul 

a stay of proceedings. Be, 
or Ghipp, 15 M. & W. 149 ; 

L. J„ Ex. 120 ; 10 Jur. 640 

Of Issue of Pact pending Appeal on Question 

of law.}— Where a question of law has been 
decided on demurrer, or on a preliminary objec- 
tion, and an appeal has been brought, the court 
will" not in general stay the trial of the issues of 
fact pending the appeal. Palmer's Application, 
j)i 52 L/J., Oh. 224 : 22 Ch. D. 88 ; 48 L. T. 
52 ; 31 W. R. 33— C. A. 


2. Practice. 

To what Court Application must he made.] — 

An application to stay proceedings in an action 
must be made in the court in which the action is 
pending. No other judge or court has jurisdic- 
tion to stay proceedings. Garbutt v. Famous, 

45 L. J.. Cli. 133 ; 1 Cli. IX 155 : 33 L. T. 617 ; 

24 W. R. 91 — G. A. South of France Pottery 
"Works Syndicate , In re, 37 L. I. 260 ; 25 W. R. 

B70 — O. A. People's Garden Co., In re. 45 L. J., - 

Oh 129 * 1 Oh. D. 44 ; 24 W. R. 40. Walker v. ,X 

o A- j.«77, A, ax t t n p i o± • i Where a creditor brings an action against a 

gTlfm ■ 88 X T. 502. BoPi 6 JddL company which tc .his knowledge is in voluutary 

V , ; A % T j n p ooq . on p n liquidation, and the claim is admitted bv the 

38 L.’ TAM : m W.M Thedeclons b p 11 ™ 1 ™ th ® cre ?* tor *°W 

: : r . y 7l ... a ru the costs or an application to stay the action, 

contra, viz.. Amacfmrca v. Peoples Garden Co., ■*-, r+ n n* /-» r r 

<: r V n T> 1Q1 . 1 n p n Ik . qq t t ! Freeman v. General Publishing Co., 63 L. J., 

3 1 * B. ||| t MHfl* «• B. 880 ; 10 E 30G ; 70 

f. % X °N ^ A S- su };,ff5 S3 L - T - 403 ; a tithe rtasto.e of 

21 V, . E. »1 / , cannot be sapper ted. several defendants on payment of costs. Ould 

Power of County Court Judge to restrain Action, v. Griffin, 8 Ir. Eq. R. 512. 
in High Court.]— The Comity Courts Act, 1865, Where a decree had been obtained in chancery 
s. 2, confers upon the judge of a county court ail the for tbe general administration of a testator’s assets, 
powers and authorities, for the purposes of that act, a bl11 previously fled m this court byan annuitant 
possessed by a judge of the court of chancery, under, the will against the executor was dismissed ; 
which at that time included the power of restrain- und as the annuitant’s bill had been filed with 
insr by injunction an action in a superior court of undue haste, she was not allowed the costs of the 
common iaw. Such a power has been taken away application to stay proceedings, although she was 
from the court of chancery by s. 24, sub-s. 5, of the allowed her costs up to the time of notice of the 
Judicature Act, 1873, and is therefore impliedly decree. Hayward x. Constable, 2 Y. &; Coll. 43, 
taken away also from a county court judge, who . ^ party prosecuting a suit after notice of decree 
has moreover expressly conferred upon him bv in another suit under which he may obtain all the 
the same act (s. 89) the same powers as are pos- rclief which he seeks in his own, may be refused 
sussed by the high court of justice. Cobbold v. hi * costs ot ' an application to stay proceedings ; 
Pryhe, 49 L. J.. Ex. 8 : 4 Ex. IX 315 : 28 W. R. bllt N contrary to the practice to order him to 
or>9. ' ’ pay such costs. Such application may be made 

» ... . ^ „„ _. by the plaintiff in the suit in which the decree 

Application without Delay. J When an appli- p as p e eii made, if he have an interest in staving 
eaiiou is to be made for rebel or indulgence it proceedings, as- well as by the defendant, although 

f r hf ; U 7 dclay ’ x y ier y* such plaintiff be not a party to the other sutt, 

/Av//v.v, 1 I. I. t . i>hh. And see preceding sub - Portarlin/jtou QFarli) v, lamer. 2 Vh. 262 : 16 

Jwtah ' L. J.. Ch.*370 : " 11 Jur. 443. ' 

Clear Case for Belief.]— Ou an interlocutory n Where after answer d ; plaintiff moved to stay 
application to stay an action, the plaintiff’s all proceeding on certain terms, and a detendant ; 
c<iuitv must be clearlv established, or he must a cross-motion moved to dismiss the bill with 
pa v the money into court: therefore where the cost M be court, by one order on both motions, 
co uitv rested' on an alleged parol agreement. ^ f motion costs m the cause, 

which was denied by the defendant} and the V ‘ 

plaintiff declined to pay the monev into court, a IX W..R. 613 ; - JN. R. o3 _ 

Motion to stay the action was refused. Gn<ih V \ h “* dealing with the costs ot an rnfomal 

v Oram 39 1 . J Oh 1^6 motion to stay proceedings, the court will not 

' Vl&tovirs lit snttjioVt 5'*) n;le to set aside um- "p’p disregard the merits of the suit. _ Th. 
i Hums must shewn clem as, o. J -i. Prrah, V ' ' ' nstii.utcd hn aiter 

v. fjtHrll, t 1). V. Ch 671. Its msurution circumstances oceui whicn reuder 

V:'.'. ’ * ^ ' , . its further prosecution impossible, it is in the 

Costs on Stay.] — When a defendant obtains discretion of the court to stay proceedings with 
the ordinary order to stay proceedings upon or withou costs.; and the court will look at the 
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e . Particulars. 

See R. S. G., 1883. Orel. XIX. it. 6-8. 

1. When Ordered, 319. 

2. Practice, 328. 

3. Sufficiency of, 385. 

4. Amendment of, 337. 

5. Binding Character of Particulars, 338. 

6. In Ejectment. — See Ejectment. 

7. On Infringement of Patent .-— See Patent. 


1. When Ordered. 

Account — Sum claimed. ]— Where a plaintiff 
claims to recover a definite sum made up of a 
number of items he will be ordered to give 
particulars of demand, though he will not be 
ordered to do so if he only claims an account. 
Blmkie v. Omaston , 54 L.J., Ch. 473 ; 28 Cli. D. 
119 : 52 L. T. 6 ; 33 W. It. 158— C. A. 

The administratrix of A., by statement of 
claim in an action against the administratrix of 
G., alleged that an arrangement had been made 
between A. and 0. that sums contributed by 
them for the purpose of being lent to or applied 
for the benefit of C., to enable him to carry on a 
litigation, should be treated as a joint transaction, 
and that as soon as C. had established his title to 
the property for which he was suing and could 
repay the advances made him the advances made 
by A. and G, should be repaid out of the moneys j 
recovered from him; that during the litigation j 
A. advanced, in pursuance of this arrangement, 
sums amounting to about 27,000/1. ; that the 
advances made to 0. were made through G. and 
in his name ; that the defendant had recovered a 
judgment against C. for the advances to him, 
and that a sum had been set apart in a suit in 
chancery in satisfaction of this judgment. The 
plaintiff claimed that it might be declared that 
the loans by G., in respect of which the judgment 
was recovered, were transactions for the joint- 
benefit of A. and G. as partners, and to have the 
sums contributed by them respectively ascer- j 
tamed, and asked that the plaintiff might be 
declared entitled to a share in the benefit of the j 
judgment and in the fund set aside to satisfy it. j 
The defendant, before putting in a defence, j 
applied for an account, with dates and items of 
the particulars of the 27,000?. mentioned in the 
statement of claim : — Held, that, the action not 
being a mere legal demand for an ascertained 
sum, but an equitable claim for an amount to 
be ascertained by an account, -the particulars 
asked for were not required to enable the defen- 
dant to frame her, defence, and that the plaintiff 
ought not to be ordered to furnish them. Jur/n.s- 
truv.H v. Xerinehs, 16 Oh. I). 13: 43 L. T. 458 :,' 
29 W. R, 225— C. A. 

It was alleged by counter-claim to a redemp- 
tion action that the mortgage comprised : (1) 
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circumstances under which the suit was instituted 
to determine this question. EUey v. Adams, 10 
L. T. 212 ; 12 W./R. 586 ; 3 N. B. 696. 

When the matters in dispute have been dis- 
posed of by an independent proceeding, the plain- 
tiff may apply to stay proceedings, and the court- 
will then dispose of the costs. But where the 
suit has been dismissed against some of the defen- 
dants for want of prosecution, the court is no 
longer able to adjudicate as to t he costs, in the 
absence of the dismissed parties ; and in. default 
of prosecution the bill will be dismissed in the 
usual way, witli costs. Troward v. Aft wood. 27 
Beav. 85. 


certain commission ; (2) a sum also secured by 
bills of exchange ; (3) a sum due on an open- 
account, and that the mortgagee had received 
divers sums in respect of the bills of exchange- 
and on the open account. The mortgagee- 
counter-claimed for an account and foreclosure 
or sale. Particulars of the sums received by 
him on the bills of exchange and the open 
account were ordered to be given. Kemp v. 
Goldberg , 36 Ch. D. 505 ; 56 L. T. 736 ; 36 W. 
278. 

Particulars by Plaintiff of Credits.] — A plain- 
tiff may be ordered to give particulars of items 
which are, in his claim, placed to the credit of 
the defendant. Godden v. Corsten, 49 L. J., 
C. P. 112 ; 5 C. P. I). 17 : 41 L. T.527 ; 28 W. R. 
305. 

The rule which formerly existed not to compel 
a plaintiff to state the items of sums for which- 
he has voluntarily given credit to the defendant 
in his particulars of demand is, since the Judi- 
cature Act, no longer applicable, and the defen- 
dant can require the plaintiff to state such items, 
unless they are such as would be more within, 
the knowledge of the defendant than of the 
plaintiff. Therefore where, in an action on a. 
builder’s contract, the plaintiff in his particulars,, 
on a specially-indorsed writ, gave credit to the- 
defendant for a lump sum u for work not per- 
formed,” and for another lump sum for “ bricks, 
goods, and works,” the court held, that the defen- 
dant was entitled to have an account, with dates, 
and items, as to these two lump sums. Ih. 

In ordering further and better particulars, the- 
court will not compel the plaintiff to give par- 
ticulars of payments made by the defendant.. 
Evssell v. Gordon, 13 0. B. 847. 

The court will not compel a plaintiff suing for 
the balance of an account to furnish a statement 
of moneys received by him from the defendant.. 
Penprase v. Create, 1 M. & W. 36 : 4 1). P. Ch; 
711 ; 1 Tyr. & G. 468 : 5 L, J., Ex. 105. 

Where there is a debtor-and-creditor account, 
the particulars should specify the matters foi - 
which credit is meant to be given. Mitchell v. 
Weight, 1 Esp. 280. 

And stating the debtor side only is not suf- 
ficient. Addington v. Appleton, 2 Camp. 410. 

The rule which requires the sum or balance- 
claimed to be stated does not require the plain- 
tiff to state the items in reduction of his demand 
it is sufficient if he states the credit which he 
gives generally, so as to shew the balance lie- 
claims. Smith v. Eldridge , 5 X. k M. 408 ; 1 
H. & W. 527 : 4 A. k E. 64. 

A plaintiff is not bound to give the defendant 
a statement of the items of the sums for which 
he has given, the defendant credit in Ms par- 
ticulars. Myatt v. Green , 13 M. k W. 377 : 14' 
L. J., Ex. 34*. 

Tinder Pleas of Payment, &c.] — A defendant 
who pleads payment of a sum of money may 
he compelled to furnish the particulars of the- 
payment. Ireland v. Thompson, 4 Bing. (NIG.) 
716 ; 6 Scott. 601 : 1 Arm 271 : 7 L. J„ C. P. 
296 : 2 Jur. 518. 

But the court of exchequer refused to compel; 
a defendant to deliver particulars of a plea of 
payment, Phipps v. So them,, 8 D. P. 0. 208 ; 

9 L. -J.. Ex. AS : 4 Jut. 204. 

The court ordered particulars of a plea of" 
exonerat ion and discharge, / Kmbt v. Stephenson, 
31 L. T. 585 ; 23 W. B. 137. 
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~ x ] — In an action against 
$s of, and injury to, goods sent 
at different times, comprising 
specified in the particulars 
ge’s order, he paid a sum of 


On Payment into Court.} 

a carrier for the 1 
to different place 
a variety of claims s 
delivered under a judg 
money into court, in satisfaction of the plaintiff’s 
claim : — Held, that the plaintiff was entitled to 
an account of the particular items of the demand 
in respect of which the sum was paid into court. 
Baxendale v. G. W. Rg. : 6 H. & X. 95 ; 30 L.J., 
Ex. 63. 

hut particulars of the parts of a plaintiff’s 
claim, in respect of which money is paid into 
court, will not be ordered, except under very 
special circumstances. Thames Ironworks and 
Shipbuilding Co. v. Royal Mail Steam Packet Co 
10 C. B. (N.S.) 375 ; 30 L. J., C. P. 265 : 7 Jur. 
(X.sO 972 ; 4 L. T. 250 ; 9 W. B. 577. 

The court refused to order such particulars in 
an action for extras and alterations upon a ship- 
building contract. 1 b . 

The court has a discretion to order a defendant 
to give particulars of the items of claim in 
respect of which he pays money into court, but 
it can only make such an order when the trial of 
the action will be facilitated and neither party 
embarrassed by it. Orient Steam Navigation Co. 
v. Ocean Marine Insurance Co.. 34 W. E. 442. 

An action was brought by the plaintiff as 
lessor, against the defendants, as lessees, of certain 
premises for — (1) possession ; (2) mesne profits ; 
(3) damages for dilapidations and non-repair. 
The defence was a general denial of all liability, 
and a payment of 'SOI. into court, as sufficient to 
satisfy the plaintiff’s claim in the action. A 
judge at chambers having made an order that 
the defendants should give to the plaintiff par- 
ticulars in writing, stating in respect of which 
of the two heads of claim (mesne profits and 
-damages for dilapidations) the payment into 
court was made, and if in respect of both, how 
much for each head : — Held, that the order was 
right, as the defendants ought to give the par- 
ticulars asked for, apportioning the sum paid 
into the different heads of claim. Rowe v. Kelly , 
.59 L. T. 139. 


in a report drawn up, and alleged to be maliciously 
published by them, the defendants had obtained, 
after the pleadings had been closed, an order for 
particulars of the occasion of any publication by 
them to persons other than shareholders .-—Held, 
that the defendants 'were not entitled to such 
particulars, since the publication complained of 
clearly included publication to others than share- 
holders, though not expressly so stated, and 
sufficiently complied with the requirements of 
pleading as laid down under Ord. XIX. r. 4. 
Roselle v. Buchanan (16 Q. B. D. 656) dis- 
tinguished, as applicable only to actions for 
slander. Gouraud v. Fitzgerald , 37 W. E. 265 — 
C. A. 


Plea of Justification.]— Defendant pub- 
lished articles alleging that the plaintiff, who 
was governor of Mauritius, had been charged by 
members of the council with sending to the 
colonial office garbled reports of their speeches. 
The articles were also alleged by the plaintiff to 
impute that he had in fact transmitted such 
garbled accounts. An action for libel having 
been brought, the defendant pleaded that the 
1 alleged libels were true in substance and in fact : 
— Held, that the plaintiff was entitled to further 
and better particulars, it not being clear whether 
the defence meant that what" was charged 
against the plaintiff had been truly reported, or 
that what was reported to have been charged 
was in fact true. Jlemiessy v. Wright , 57 L. J., 
Q. B. 594 ; 59 L. T. 795 ; 3*6 W. B. 878— & A. 

A plea of justification in an action on a libel 
may be allowed, in a general form, when the 
charge is not matter indictable, the defendant 
rendering particulars of the charges intended to 
be justi fied. Behrens v. Alien, 8 J ur. (N.S.) 1 18. 

A general plea of justification in an action of 
libel, where the libei complained of consists of a 
general charge against the plaintiff, is bad, unless 
the defendant, in his particulars, states specifi- 
cally the facts upon which he relies in support of 
the charge. Zierenbevg v. Labouehere, 63 L. J.. 
Q. B. 89; [1893] 2 Q. B. 183 ; 4 E. 464; 69 
L. T. 172 ; 41 W. B. 675 ; 57 J. P. 711— C. A. 

The plaintiff applied for an order for par- 
ticulars of a defence of justification pleaded to 
an action for libel contained in a review of a 
book written by him. The review stated that 
the plaintiff was, by his own confession, a most 
barefaced liar : — Held, that the plaintiff was 
entitled to particulars of the passages in his book 
on which the defendants relied in support of the 
defence of justification, and that such particulars 
must specify the pages in the book at which the 
several passages relied on occurred, and the first 
and last words of such passages. Bex mama v. 
Clarke , 60 L. J., Q. B. 773 ; [1891] 2 Q. B. 582. 


3; [1891] 

Blander of Title. ] — A statement of claim alleged 
that the defendant had slandered the plaintiff’s 
title to certain lands by publishing certain words 


against the defendants, a committee of the share- j the words complained of 
holders in the company, forste tements containt d - 1896] 2 Ir. K. 85. 

WL, XI. 



Fraud and Repudiation ] — f l ! o an action cum- 
in enced by a company, and continued by the 


ii®ns ! 


823 


PRACTICE — Particulars. 


324 


, 'Slander — Karnes of Persons to whom Slander 

uttered.]— In an action for slander the court 
ordered the plaintiff, upon a summons taken out 
by the defendant before delivery of the defence, 
to give particulars of the names of the persons 
to whom the alleged slander was uttered. Roselle 
v. Buchanan. 55 L. J., Q. B. 376 ; 16 Q. B. D. 
656; 34 W. K. 488. 

A # statement of claim alleged that T. ? “at the 
request and -"by the direction of the defendant, 
falsely and maliciously spoke and published of 
and concerning the plaintiff ” certain slanderous 
words, which were set out : — Held, that the 
defendant was entitled to particulars of the 
persons to whom the words were uttered. Brad- 
7m ry v. Cooper , 53 L. J., Q. B. 558 ; 12 Q. B. D. 
94 32 W. R. 32. 

When particulars are required to be given of 
the names of persons who may have heard the 
defendant utter certain slanders in a public 
room, an order that the plaintiff is to deliver 
41 the best particulars he can give of the persons 
present” when the slanders were uttered is 
correct, and will not be varied by the court. 
Williams v. Ramsdale , 36 W. R. 125. 

Ejectment.]— See Ejectment. 

Claim as Heir-at-law— Pedigree,] — In an 

action for recovery of land, where the plaintiff 
sets up a claim to possession as heir-at-law with- 
out further detail, a defendant in possession is 
entitled to particulars of the pedigree on which 
such heirship is based. Palmer v. Palmer, 61 
L. J., Q. B. 236 ; [1892] 1 Q. B. 319. 

Trespass to land.] — In an action of trespass, 
where the locus in quo was of Considerable extent, 
and related to a right to moor ships, the plaintiff 
was required to give particulars of the trespass. 
Kino in v. Jones , 3 Hodges, 230. 

Acts of Xegligenee.]— When a declaration in 
an action against the defendant for negligent 
navigation of his ship, causing injury, contains 
only general allegations of negligence on the part 
of the defendant in respect of navigation, and of 
keeping the machinery and the ship in good 
repair, the court will not require the plaintiff to 
give particulars of matters which he may suppose 
to constitute the negligence of the defendant, 
such being within the knowledge of the defendant 
and his servants, and not necessarily within the 
personal knowledge of the plaintiff. George v. 
Watts, 30 L. T. 60. 

Negligent Driving,] — In an action for an 
injury by the careless driving of a servant of 
the defendant, the court refused to make an 
order for particulars of the injury sustained by 
the plaintiff. Wicks v. Maenmuim. 3 H. & K. 
568 : 27 L. J., Ex. 419. 

Action for Escape.] — In an action against the 
marshal of the King’s Bench prison for an escape, 
the plaintiff was hound to give a particular of 
the escape relied upon, and the judge’s order for 
a particular should require the precise day of the 
escape ro be stated, which the plaintiff must 
state in his particular, if within his knowledge, 
Baris v. Chapman. I X. & i\ 699 : 6 A. <x E. 767 : 
W. W. & IX 273 ; 6 L. J., K. B. 142. 


official manager under the winding-up acts, for 
calls on shares held by the defendant in the 
company, he pleaded that he was induced to 
become the holder of the shares by fraud, and 
within a reasonable time after he had notice of 
the fraud, and before he had received any benefit 
from the contract, he repudiated it : — Held, that 
the plaintiff was entitled to particulars of the 
acts of fraud and repudiation. M i Cr eight v. 
Stevens , 1 H. & C. 454 ; 31 L. J., Ex. 455 ; 6 
L. T. 503 ; 10 W. R. 798. 

Particulars granted on a general plea (by way 
of equitable, defence) of fraud on the part of a 
cestui que trust. Pitts v. Chambers , 1 F. .& E. 
684. 

Where, in an action of contract, the defendant 
in one paragraph of the defence pleaded fraud 
generally, an order was made, on the application 
of the plaintiff, for particulars of the acts of fraud 
relied upon in that paragraph, although the 
defence in subsequent paragraphs specifically set 
out certain alleged fraudulent representations. 
Bastoiv v. Bradshaw , 8 L. R., Ir. 30, 

It is not enough in a statement of claim to 
refer to particulars of fraud, misrepresentation, 
breach of trust, wilful default, or undue influence 
previously furnished to the defendant. Such 
1 particulars must, under Ord. XIX. r. 6, be stated 
on the face of the pleadings, Kingston v. Corker, 
29 L. R., Ir. 364. 

In an action by a colliery company against 
coal merchants for fraudulent misrepresentation 
on the part of the defendants in selling coal falsely 
purporting to be the plaintiffs’ coal, the plaintiffs 
by their statement of claim pleaded two particular 
instances of fraud, and also alleged generally 
divers other instances. The defendants admitted 
the two particular instances as occurring through 
the fraud of a clerk, but offered to make an 
affidavit that they knew of no other instances : — 
Held, that as the plaintiffs had made a substantial 
case, and the defendants had the means of ascer- 
taining from their books whether further frauds 
had. been committed, the plaintiffs were entitled 
to discovery before cleliverin g part iculars. 1 f A ynes 
! Merthyr Co. v. lladfovd, 65 L. J., Ch. 140 ; [1896] 

1 Ch. 29 ; 73 L. T.624 ; 44 W. R. 103. 

Fraudulent Sales — Xames and Addresses of 
Purchasers. ] — In an action to restrain the 
defendants from fraudulently selling inferior 
qualities of goods manufactured by the plain- 
tiffs as their' best quality, and from falsely and 
maliciously representing that the goods of the 
plaintiffs’ manufacture were inferior to those of 
the defendants’ manufacture, the plaintiffs were 
ordered to give particulars of the names and 
addresses of" the persons to whom the goods had 
been sold, as well as the times and places of such 
sales Held, that the plaintiffs, by giving par- 
ticulars of the times and places of the alleged 
sales, were giving to the defendants all the 
information that they required to enable them 
to meet the case made by the plaintiffs ; and that 
it was not necessary to give particulars of the 
names and addresses of the purchasers. Duke v. 

Wisden, 77 L. T. 67— C. A. ' 

Instigation to improper Act and improper 
Motives alleged.] — An action was brought by 
the plaintiff association against the defendant 
association, and the liquidator in the winding-up 
thereof, dai mi 4 that, notwithstanding a certain 
order made in the winding-up. The defendant 
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money to the plaintiff association. The order 
had been made on the application of the liquidator 
postponing’ payment o f that debt. The statement 
of claim alleged that the directors of the plaintiff 
association were shareholders of the defendant 
association, arid had instigated and concurred in 
the liquidator’s application for the purpose of 
escaping from their liability to calls which, as 
members of the defendant association, they would 
be under if the claim of the plaintiff association 
were enforced ; and that the liquidator and the 
directors of the defendant association and their 
solicitors knew that the directors of the plaintiff 
association were also shareholders of the defen- 
dant association, and also the improper motives 
which actuated the said directors : — Held, that a 
line must be drawn between requiring the plain- 
tiff association to make a sufficient statement to 
prevent the defendant association being taken 
by surprise at the trial, and requiring it to dis- 
close the evidence on which it intended to rely ; 
and therefore, that the plaintiff association must- 
state whether the alleged instigation was verbal 
or in writing, and, if verbal, by whom, it was 
made, and, if in writing, the date of such writing, 
and also give particulars of the improper motives 
which were alleged to have actuated the directors. 
Briton Medical and General Life Association v. 
Britannia Fire Association, 59 L. T. 888. 

Defective Condition of Ship.] — In an action 
by the owners of cargo against the shipowners, 
for damage to the cargo caused by the alleged 
defective condition of the ship :• — Held, that the 
defendants were entitled to particulars of the 
alleged defective condition of their ship. The 
Bora, 51 L. X, P. 73 ;7P.D. 117; 46 L. T. 757 ; 

4 Asp, M. C. 535 — 0. A. 

Breach of Covenants in Lease.] — In an action j 
on a bond for breach of covenants in a lease,) 
where breaches are not assigned in the declara- 
tion, copies of the covenant alleged to be broken 
are sufficient particulars of demand, if there is 
no plea of performance. Souter v. Hitchcock, j 

5 D. P. C. 724 ; W. W. & D. 361 ; 1 Jur. 658. 

Plaintiffs not claiming to Eecover.] — A plain- 
tiff will not be compelled to give particulars of 
matters in respect of which he does not claim to 
recover. Luck v. Handley , 4 Ex. 486 ; 19 L. J., 
Ex. 29 ; 13 Jur. 962. 

Special Damage,] — The court will not compel 
a plaintiff, suing for the breach of an agreement, 
and assigning by way of special damage, that he 
has incurred certain expenses, to furnish parti- 
culars of such special damage. Betallick v. 
Hnrkes, 1 ,YL k W. 573 ; I Tyr. & ti. 1 13 b 

Breach of Warranty.] — Or, in an action for j 
the breach of warranty of a horse, the court will 
not onler the plaintiff to give particulars of the 
unsoundness complained of. JPylie v, Stephen, 

6 M. k W. 813 ; 8 D. P. C. 871 ; 4 Jur. 852. 

Ho Ambiguity.] — In an action on the ease, the 
court will not require the plaintiff to deliver a 
particular of his claim, where, from the mode of 
alleging it in the declaration, there is no ambiguity 
as to the transaction in respect of which the 
aetioi i? brought. St a /mar d v. UlUtliorne. 5 
I). P. 0. 370 ; 3 Scott, 771 ; 3 Bine, (i\.C.) 326 : 
2 Hodges, 247. 


Bill of Exchange,]— -Where a plaintiff declares 
only on a bill of exchange, the defendant is not, 
except under very special circumstances, entitled 
to particulars of dem and. Brooks v, Bandar, 
3 Scott, 654 ; 3 Bing. (N.c.) 291 ; 5 D. P. C. 36 ; 
2 Hodges, 264 ; 6 L. J., C. P. 26. 

Life Policy — Particulars of Symptoms,] — In 

an action on a policy of insurance, one of the 
questions put as the basis of the proposal was, 
whether the deceased had ever been afflicted 
with or had any symptoms of any complaint. 
The defendant having pleaded that the answer to 
this was untrue, as the deceased had had disease 
of the stomach, the court compelled him to 
deliver to the plaintiff particulars of those 
symptoms. Marshall v. Emperor Life Assurance 
Society. 6 B & S. S86 ; 35 L. J., Q. B. 89 ; L. R. 1 
Q. B. 35 ; 12 Jur. (N.S.) 293 ; 13 L. T. 281. 

Seduction and Loss of Service.]— The plaintiff, 
in an action for the seduction of his daughter by 
the defendant and consequent loss of her services, 
alleged that the defendant, when engaging his 
daughter as servant, had entered into a contract 
to treat his daughter in a proper and becoming- 
manner ; but that the defendant had committed 
a breach of that contract by behaving to his 
daughter in an improper manner, namely, by 
seducing her whilst in his service, whereby she 
had become pregnant, and that in consequence 
of her pregnancy the plaintiff had lost her 
services. The defendant did not deny the seduc- 
tion on oath, but sought to obtain particulars 
of the times and places at which the alleged 
connection between himself and the plaintiff’s 
daughter had taken place:— Held. that under 
the circumstances the defendant, without denying 
the seduction on oath, was not entitled to an 
order for such particulars. Thompson v. Birkley, 
47 L, T. 700 ; 31 W. B. 230. See Knight v. Engle, 
61 L. T. 780. 

In an action for seduction, to entitle the defen- 
dant to an order for particulars, he must shew 
special circumstances other than those which 
would tend to a mere restriction of the proof 
necessarily incident to such an action. Lagans. 
Gibson, Ir. B. 9 C. L. 507. 

A defendant in an action for seduction is not 
entitled to call for particulars without making 
an affidavit of merits. Hanna v, Keers, [1896] 
2 Ir. E. 226. 

Objections to Title on Sale of Property,]— In 

an action by a vendee against a vendor, to recover 
back the deposit, the conditions not being com- 
plied with, the defendant may obtain particulars 
of the grounds on which the plaintiff seeks to 
recover, to which the latter will be confined at 
the trial. Squire v. Tod , 1 Camp. 293. 

So, in an action for the non-performance of a 
contract for the sale of a house, with counts to 
recover back the deposit, the plaintiff having 
alleged that the defendant, who was to make a 
good title, had delivered an abstract which was 
“insufficient, defective, and objectionable,” the 
court obliged the plaintiff to give par culms 
of all objections to Hie abstract arising uj on 
matters of fact. Collett v. Tit m psl . , 3 Bos. P. 
246.'. gj 

. In an action to recover back the deposit paid 
to the auctioneer upon the sale of an estate, 
on the ground of objections to the title, the 
defendant- is entitled' to particulars of the 
objections arising nnon matters of fact, but not 
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Breaches of Trust-General Allegations.] — 

Where in an administration action, the plaintiff 
alleged that the defendant, one of the executors, 
in various ways had* misapplied parts of the 
rents and profits of the leaseholds, and thereby 
injured the plaintiff and committed breaches of 
trust, and the plaintiff specified one misapplica- 
tion of a sum of 25 1. : — On summons by the 
defendant, the court made an order striking out 
the general allegations unless the plaintiff fur- 
nished particulars within seven days. Amt ice, 
In re. Amt ice v. Ili bell, 54 L. J., Clr. 1104 ; 52 


of objections in point of law. Hoberts v. How- 
lands, 3 m & W. 543 ; 7 L. J., Ex. 182. 

Particulars stated the action to be brought to 
recover the deposit paid upon the sale of an 
estate, to which the defendant was unable to 
make a good title. A summons was taken out 
for better particulars, which was dismissed upon 
the plaintiff’s attorney stating that the objec- 
tions were m atters of law only. Subsequently , a 
notice was delivered to the defendant’s attorney, 
that the objections were set forth in the plaintiff’s 
.answer to the defendant’s bill in chancery. At 
the trial it appeared that the only objection was 
matter of fact. The court refused a new trial, 
the defendant’s attorney declining to make an 
affidavit that he had been misled. Cor r ell v. 
Cattle, 5 D. P. 0. 598 ; M. & H. 89. 


Alleged False Entries in Books.] — A company 
which had bought the business of the defen- 
dants, and employed them to manage it, brought 
an action against them for an account of what 
was due from them under a guarantee that the 
profits should amount to a certain yearly sum. 
The statement of claim alleged that the defen- 
dants had made false entries in the books for the 
purpose of making their working expenses appear 


less than they had been, and so relieving 

i’uarantee. 


selves of liability under 
defendants obtained an order for the plaintiffs to 
furnish particulars of the false entries alleged. 
The plaintiffs set out a list of the items com- 
plained of transcribed from the books with 
references to the ; parts of the books where they 
were found. The defendants applied for further 
and better particulars : — Held, that as an entry 
might be wrong in different ways, the mere speci- 
fication of the entries complained of did not give 
the defendants sufficient information of the nature 
of the case they had to meet, and that the plain- 
tiffs must state shortly as to each item the general 
nature of the objection they made to it. New- 
port Slipwa y D ry Dock: Co. v . Pay liter, 5 6 E . J. , 
Ch. 1021 ; 34 Ch.’ I). 88, ; 55 L. T. 711— C. A. 


Particulars in Probate Actions, 
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v. Purnell , 3 Man. & G. 375 : 4 Scott, (n.r.) 30 ; after the deliv< 
1*1). (2T.s.) 168; 11 L. J., C. P. 33. ment in writii 

The object of particulars is to control the claims for danu 
generality of the declaration, and a defendant is ment ” would r 
entitled "to such particulars of the plaintiff’s that it would b 
demand as will give him that information which obtained discoi 
a reasonable man would require respecting the in the most ge 
matters against which he is called upon to defend conceivable hes 
himself. Rennie v. Bevesford, 4 Kailw. Cas. 129; the order posi 
3 I). & L. 464 ; 15 M. & W. 78 ; 15 L. J., Ex. 78 ; charged. Max 
10 jur. 76. nition Co. v. JYo 

3 Ch. 122 : 2 1 

At what Time Application made.] — A British 38 — C. A. 

subject residing in France was there served with 
a writ of summons in the form prescribed by Opening Sei 
15 & 16 Vic't. c. 76, s. 18. The defendant appeared, Fraud-— Partici 
and after declaration found that the cause of tiie defendants 
action did not arise within the jurisdiction of the at th e lowest p( 
court whereupon he applied to set aside the writ, ^ or an Recount, 
and proceedings under it Held, that the defen- alleged that th< 
c jant, by appearing, had given the court jurisdic- at P nces highei 
tion ; in such case, the defendant should apply secretly receive 
for particulars before appearance. Forbes v. commissions. 

10 Ex. 717 ; 3 C. L. E. 505 ; 24 L. J.. Ex. dants were stab 
107 ; 1 Jur. (N.S.) 383 ; 3 W. E. 214. b fng mention; 

In an action for seduction particulars of the charges, and pj 
time and place of the alleged seduction will not on au applicati 
be ordered on the application of the defendant that the plaint 
before delivering his defence, unless the applica- giving particul 
tion is accompanied by an affidavit stating his Ch. 14 

intention to deny the seduction. Knight v. ™ 649 

Fugle, 61 L. T. 780. See Roselle v. Buchanan, f p 


After Discovery.]— Where the defendant 

has the means of knowing the facts in dispute, 
and the plaintiff has riot, the defendant is not 
entitled to particulars until after he has given 
discovery. Millar v. Harper, 57 L. J., Ch. 1091 ; 
38 Ch. I). 110 ; 58 L. T. 698 ; 36 W. E. 454— 
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Bemble, that the defendant would have been 
entitled t<? such particulars on an affidavit shew- 
ing that he had no knowledge of the case the 
plaintiff intended to set up at the trial, and that 
the defendant had no means of acquiring such 
knowledge without the aid of the court, Zb. 

The court will not grant particulars in an 
action, of trespass on the mere affidavit of the 
defendant that he had read the declaration, and 
that, from its general and vague form he was 
unable to ascertain the grievance on which the 
plaintiff intended to rely ; but some special 
ground must be shewn as a reason for granting 
the rule. Horlock v, ZeiUard, 10 M. <fc W. 677 : 
2 D. (N.S.) 277 ; 12 L. J., Ex. 33. 

Terms of Order. ] — An order made on a plaintiff 
to deliver particulars of his claim under Ord. 
XIX. r. 7, may include the term that the action 
shall be dismissed, unless the particulars are 
delivered within a certain time. . Davey v. 
Bentincli, 62 L. J Q. B. lit ; [1893] 1 Q. B. 185 ; 
4 B„ 144 ; 67 L. T. 742 ; 41 W. It. 181— C. A. 

Payment into Court — Verdict.] — Particulars 
applying a payment to and satisfying the claim 
on one count : — Held, that the defendant must 
have a verdict on that count. Sioindel v. Jeffery, 
2F..&F. 451. 

"Waiver of Irregularity.]— Where a plaintiff 
delivered with his declaration other particulars 
without leave, and the defendant, instead of 
objecting, pleaded and went to trial : — Held, to 
have waived the irregularity, and he was allowed 
to avail himself of the second particulars. Fro- 
mtmi v. Ashley, 1 EL & Bl. 723 ; 22 L. J., Q. B. 
237 ; 17 Jur. 1050. 

An order was obtained for delivery of parti- 
culars of set-off within a fortnight ; they were 
not delivered for five weeks, but after the delivery 
an order was made by consent for the amend- 
ment of the declaration. This is a waiver of the 
irregularity in the delivery of the particulars. 
Wallis v. Anderson, M. & M. 291. 

But a demand of particulars of set-off delivered 
after a plea, which is a nullity, is no waiver of 
the plaintiff’s right to sign judgment. Ford v. 
Bernard. 4 M. & P. 303 ; 6 Bing. 534 ; 8 L. J. 
(O.S.) C. P. 219. 

A plaintiff, in his particulars, made charges 
subsequent to action brought but gave credit 
also to the defendant for payments made after 
the commencement of the action. The defendant 
not having objected to the mode in which the 
plaintiff stated his claim in his particulars, until 
the under-sheriff, was summing up Held, no 
misdirection on the part of the under-sheriff, 
that the jury should find for the balance claimed 
by the plaintiff, Alexander v. Porter , 1 JO. 
Csr.S.) 832; 6 Jur, 1124. 

A declaration, indorsed to plead in , four days, 
being delivered with particulars annexed, the 
plaintiff two days afterwards, finding that the 
particulars were wrongfully entitled, delivered 
fresh particulars entitled ; and for want of a 
plea within the four days signed judgment : — 
Held, that the judgment was regular, the accept- 
ing the amended particulars being a waiver of 
the objection to the first. Jams v. Fowler. 4 
10. P. 0,232: 1 Gale, 256. 

Delivery of Account before Action.]— If a 

plaintiff obtain an order for particulars' of the 
defendant’s set-off, and upon an application to 


the defendant’s attorney to deliver particulars 
under the order, the latter refers to an account 
before action brought, delivered by his client to 
the plaintiff, he is not obliged to deliver a fresh 
particular. Hatchet v. Marshal , Peake, 172. 

A plaintiff may recover a demand in his par- 
ticular, though he may have omitted to include 
such demand in a bill previously sent to the 
defendant. Short v. Fdwards, 1 Esp. 374. And 
see Blake v. Lawrence , 4 Esp. 147. 

Where the particulars exceed three folios, the 
court will order the plaintiff to deliver to the 
defendant full particulars of his demand, the 
defendant paying the costs of the particulars, 
and, if necessary, taking short notice of trial, 
even though the defendant has had full parti- 
culars of the account before action. James v. 
Child , 2 C. & J. 252 ; 2 Tyr. 302 ; 1 I). P. C. 310. 

Annexing to Becord.] — If particulars are not 
annexed to the record, the cause may be struck 
out as irregularly entered. Coulson v. IZanson , 

2 F. (Sc F. 312. 

Where the particulars are appended to the 
record, it is not necessary to prove their delivery. 
Macarthy v. Smith , 8 Bing. 145 ; 1 M. & Scott, 
227 ; 1 D. P. C. 253 : 1 L.‘ J., G P. 73. 

But they are not to be considered as incorpo- 
rated with the declaration. Booth v. Howard , 5 
D. P. C. 438. 

A plaintiff, in his further and better particulars 
delivered under a judge’s order, omitted all 
mention of a sum, for which he had given the 
defendant credit in the particulars delivered 
with the declaration. At the trial, it appeared 
that the further particulars were alone annexed 
to the record, but the defendant offered in evi- 
dence the particulars in which the credit was 
given him. The under-sheriff having refused to 
receive these particulars, the jury, notwithstand- 
ing, found a verdict for the defendant. On 
motion for a new trial, on the ground of the 
verdict being against the evidence : — Held, that 
the court would not grant a new trial, as the 
particulars tendered ought to have been received, 
and if that had been done the verdict would 
have been warranted. Boulton v. Pritchard , 4 
D. & L. 117 ; 15 L. J., Q. B. 356 ; 11 Jur. 64. 

Where a plaintiff annexed to the record par- 
ticulars varying from those delivered to the 
defendant, and, there being no evidence of the 
particulars delivered, got a verdict upon an item 
not- included in the particulars delivered, the 
court granted a new trial, without costs ; but 
refused to nonsuit the plaintiff, because the 
defendant was not in a condition to raise the 
question at the trial, and the point was not 
reserved. Monfan v. Harris . 2 C. ic J. 461 : 2 
Tyr. 385 ; 1 D. P. G. 570 ; 1 L. J., Ex. 143. 

Costs of Application.] — A judge may engraft 
upon an order requiring a plaintiff to deliver 
particulars, a direction to the defendant to pay 
the costs of the application. Clement v. Wearer, 

3 Man. & G. 551 ; 4 Boot! (Kit.) 229 ; 1 I). (KS.) 

193; 6 Jur. 62. ' ' ' 

Whether Court can compel Plaintiff to Pro- 
ceed.] — A defendant being served with a writ 
of summons, obtained an order for particulars 
before declaration ; after waiting three months, 
the plaintiff refused to go on with the action, or 
to enter a stc r processus: the court refused an 
application to compel hie to do so. .Kirby v. 
Snowden, J D, P. C/191. 
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Order, whether operating as a Stay of Pro- 1 
ceedings.] — An order for the delivery of parti- 
culars does not operate as a stay of proceedings, 
unless it is so expressed. Doe cl. Robert s v. Roe , 
13 M. & W. 691 ; 2 I). X L. 673 ; 14 L. J., Ex. 
101. 

Or unless drawn up and served on the plain- 
tiff’s attorney. Wilson v. Hunt, 1 Chit. 647. 

An order for particulars does not suspend the 
time for pleading, and therefore the plaintiff may 
sign judgment immediately after delivering the 
particulars, if the time for pleading is then out. 
j&iffernian v. Lanyelle , 2 Bos. & ?. 363. 

By Orel. XIX. r. 8, of the Rules of the 
Supreme Court, 1883, ‘‘the party at whose 
instance particulars have been delivered under a 
judge’s order shall, unless the older otherwise 
provides, have the same length of time for 
pleading after the delivery of the particulars 
that he had at the return of the summons ” : — 
Held, that where upon an application for exten- 
sion of the time for delivering a pleading, an 
order “ peremptory ” is made for delivery of the 
pleading within a time limited by the order, the 
time continues to run, notwithstanding that the 
applicant subsequently obtains an order for par- 
ticulars. Milch v. AxtJiehii, 59 L. J., Q. B. 161 ; 
24 Q. B. D. 174 ; 38 W. R. 196— C. A. 

'Where a defendant obtains an order for parti- 
culars with a stay of proceedings he may give 
notice of abandoning the order and demur or 
plead to the declaration without getting the 
■order rescinded. Maunder v. Collett , 4 D. & L. 
456 : 3 C. B. 554 ; 16 L. J., 0. P.17. 

Heading after Application dismissed.] — 

Where a defendant, having obtained an order 
for time to plead, takes out a summons for par- 
ticulars, which is dismissed after the expiration 
of the time given for pleading, lie is entitled only 
to the remainder of the same day for pleading. 
Menyens v. Par rtf, 15 M. & W. 537 ; 15 L. J., Ex. 
807; 10 Jur. 742. 

A defendant having obtained an order for 
further time to plead upon terms, did not draw 
up the order ; but, on the same day, took out a 
.summons for better particulars, with a stay of 
proceedings, and also a summons for further 
time to plead after the delivery of such particu- 
lars. On the following day, the plaintiff’s attorney 
■delivered the particulars, and signed judgment as 
for want of a plea, the original time for pleading 
having then expired : — Held, that the judgment 
was irregular. Daley v. Arnold , I D. (N.S.) 938. 

A defendant obtained an order for particulars 
before declaration, with a stay of proceedings 
until delivery. After two terms had elapsed 
without such delivery, he obtained an order to 
rescind his former order, and served it with a 
demand of declaration within four days. Ho 
■declaration having been delivered within the 
four days, he signed judgment of non pros.: — 
Held, that the judgment was regular. Johns v. 
Saunders, 5 D. X L. 49 ; 2 B. C. Rep. 79. 

Where a defendant is under terms of pleading 
issuably, and one of the pleas is a set-off, obtain- 
ing an order for particulars of the set-off is a 
waiver of the objection that the pleas are not 
issuable. Scott v. Watson. 3 I). X L. 208 ; 1 0. B. 

' 826 . , " * ' Add ..A-' ' ; 

driving Credit, whether an Admission.] — 

Giving credit to the opposite | arty in a particu- 
lar is not an admission that the money is due. 


An item of the plaintiff’s demand appearing on 
the face of the particulars of the defendant’s set- 
off given under a judge’s order, is not such an 
admission as to supersede the necessity of proving 
it. Ib. 

Particulars stated a claim for wages at 1 Ay. per 
week, amounting altogether to 148/., and gave 
credit for payments on account to the amount of 
70 1. At the trial, the defendant put the particu- 
lars in evidence, as shewing a payment of 70 1. ; 
and the jury having found that the plaintiff was 
only entitled to wages at the rate of 7s. per week 
(which destroyed the balance of 78 1., claimed by 
the plaintiff), gave a verdict for the defendant : — 
Held, that the particulars were properly received, 
as an admission of the payment ; and it not 
having been objected, that they could only be 
used in reduction of damages, and not in bar of 
the action, that the verdict ought not to be dis- 
turbed. Kenyon v. Waites , 2 M. X W. 764 ; 6 
I). P. C. 105 ; 6 L. J., Ex. 180. See Nieholl v. 
Williams, 2 M. X W. 758 ; 6 L. J., Ex. 226. 

Particulars of set-off are merely explanatory 
of the plea of set-off, and the plaintiff, by putting 
them in evidence to prove his case, ex gratia, to 
rebut the defence of the statute of limitations, 
does not thereby admit the correctness; of their 
contents. Burhitt v. JBlanshard, 3 Ex. 89 ; 

18 L. J., Ex. 34. 

In an action which contained several demands, 
the defendant pleaded, except as to one, a set-off, 
and the statute of limitations. The plaintiff, in 
order to take the case out of the statute, put in 
evidence the particulars of set-off, containing an 
item, “ Paid to the plaintiff, 15 IP : — Held, that - 
the particulars were no evidence in support of 
' the plea of set-off. lb. 

Where a plaintiff admits a payment generally, 

— as thus, “ Or. by bills, 1,5002.” — this is to be 
taken as a payment admitted to have been made 
to the plaintiff by the defendant. Smethurst v. 
Taylor , 12 M. X W. 545 ; 14 L. J., Ex. 86. 

A plaintiff is not precluded from explaining 
admissions in his particulars of payments made 
to him by the defendan t, and of shewing on what 
account such payments were made. Mercy v. 

| Gabat or Galot. 6 DA L. 656 ; 3 Ex. 851 ; 18 
i.L. J., Ex. 347 ; 18 Jur. 412. 

| A declaration claimed 442. 8s. The particulars, 
after giving credit, stated the balance due from 
the defendant to be 127. Is. The defendant 
pleaded payment of 15Z. in satisfaction, and 
obtained a verdict : — Held, that the plaintiff was 
: not entitled to judgment non obstante veredicto, 
inasmuch as credits given in the particulars need 
not be pleaded, a less sum than the debt in the 
declaration might, with credits so given, be equal 
to such debt. Turner v. Collins , 2 L. M. & P. 99 ; 

20 L. J., Q. B. 259 ; 15 Jur. 177. 

In an action by the payee against the maker 
of a note, dated the 28th day of June, 1837, the 
. plaintiff, in his particulars, gave credit for pay- 
ment of three years’ interest on account. The . 
note was actually made in 1839 : — Held, that the 
interest for which credit was given was to be 
computed from 1837. and not from 1839. C heet- 
ham v. Start event. 12 21. X YT. 515 : 1 I). X L. 
631 ; 13 L. J.. Ex. 108. 

Where a plaintiff gives credit in his particu- 
lars for a sum paid by the defendant, such pay- 
ment is put on the, same footing as if there had 
been a plea of payment ; but it cannot be taken 
as an admission as against the defen dan wl h 
respect to any < f the 1 ems in tin end *e ret ( nut. 
Goaf ley v. Jhrnny , 12 L. J. 0. P. 32, 
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Explaining Pleadings. ] — To the common 
counts, the defendant pleaded a set-off, and 
delivered particulars of his set-off with the plea. 
He afterwards withdrew his plea, and pleaded 
puis darrein continuance, that there had been 
a controversy "between the plaintiff and himself 
about other matters in addition to those in the 
cause, that a balance of accounts had been struck 
between the parties, that the plaintiff admitted 
the set-off pleaded to be due, and that it was 
agreed that the balance struck should be paid bv 
instalments ; and that the defendant should 
release the plaintiff from all liability on a certain 
contract, and that this agreement was accepted 
by the plaintiff in satisfaction of his action. 
The plaintiff replied that he had been induced to 
enter into this agreement by fraud : — Held, that 
the particulars of set-off delivered with the 
original plea of set-off, and in which particulars 
the statement of account differed from the state- 
ment upon which the agreement was founded, 
were admissible for the purpose of explaining 
the plea. Buckmaster v. hTeihlejohn, 8 Ex. 634 ; 
22 L. J., Ex. 242. 

Particulars cannot be resorted to for the pur- 
pose of explaining the pleadings. Kilner y. 
Bailey, 5 M. & W. 382 ; 7 D. P. 0. 803 ; 9 L. J., 
Ex. 37. - 

Particulars form no part of the record, and 
cannot therefore he used in aid of the declara- 
tion. Dempster v, Purnell, 3 Man. & Gr. 375 : 4 
Scott (sr.K.) 30 ; 1 D. (n. s.) 168 ; 11 L. J., C. P. 33. 

Delivery of Second Particulars without Order.] 

— If a plaintiff delivers one particular under an 
order, and afterwards a second without an order, 
he cannot give evidence of any demand in the 
second which was not included in the first. 
Brown v. Watts, 1 Taunt. 353 ; 9 E. It. 793. 

Where a writ of summons is specially indorsed 
under 15 & 16 Yict. c. 76, s. 25, semble, that it is 
irregular to deliver any other particulars than 
those indorsed on the writ, without leave. 
Fromant v. Ashley. 1 El. & Bl. 723; 22 L. J., 
Q. B. 237 ; 17 Jur.' 1050. 


3. Sufficiency of. 

Work and labour done.]— In an action for 
work and labour as a surveyor, the particulars 
stated, that the action was brought to recover a 
specified sum for surveying a number of miles 
between two places, which were named, at a 
certain rate per mile, in 1845. The defendant 
having pleaded only the general issue, and notice 
of trial having been given, a rule for further and 
better particulars was refused. Iroinq v. Balter, 
15 L. 0., Q. B. 322. 

In an action by an engineer against a railway 
company, for surveying their line, and for money 
paid, a general particular for surveying the 
country between certain places, including 
travelling charges and assistance, is sufficient, 
without specifying the number of fields surveyed, 
or how much, of the charge is for the engineer's 
skill, time and labour, and how much for 
travelling expenses and assistance. Bennie v, 
Beresford, 4 Kailw. Gas. 129 ; 3 I). & L. 464 : 
15 M. & W. 78 ; 15 L. J., Ex. 78 ; 10 Jur, 70. 

In actions by engineers and other persons 
employed in constructing railways, the par- 
ticulars must be as specific as it is possible for 
the plaintiffs to make them, and a mere state- 
ment of aggregate sums claimed in respect of 



tavern ' bills, assistant-surveyors, &c., finding 
surveyors, meeting and arranging with solicitors, 
&c., will not be sufficient. Prichard v. Kelson, 

6 M. & W. 773 ; 5 Eailw. Gas. 20 ; 4 D. & L. 693 ; 
16 L. J., Ex. 207 ; 11 Jur. 375. 

In an action by a sworn broker for the price 
of scrip bought for the account for the defen- 
dant, the particulars should state the names of 
the persons from whom, and the price at which 
the scrip was bought, and the date of the pur- 
chase within a few days. Berkley' v, DcVere, 

4 IX & L. 97 ; 15 L. J., Q. B. 323. 

As to Dates.] — Particulars of set-off delivered, 
in which the only dates were u from January, 
1828, to January, 1834,” are not a compliance 
with an order. Swain, v. Roberts, 1 M. & Bob. 452. 

An order for particulars of set-off with dates 
is not sufficiently complied with by a delivery of 
particulars Without dates, although not objected 
to by the plaintiff ; and the defendant will, in 
such case, be precluded at the trial from giving 
evidence of his claim. Ihbett v. Leaver, 16 M. 
& W. 771 ; 4 D. & L. 716 ; 16 L. J., Ex. 208 ; 
11 Jur. 415. 

Goods sold — Money had and received.] — In 

an action for not accounting for goods, and also 
for goods sold and money had, a bill of par- 
ticulars stating the demand to be for the goods 
(which it specifies) and for money had and 
received, is sufficient. Hunter y. Welch, 1 Stark* 
224. 

Particulars as £ ol lows : 4 4 This action is brought 
to recover 3,900k, being a sum claimed by the 
plaintiff for the amount of sums in cash paid, 
and the value of bills given by the plaintiff to 
the defendant at various times between; The; i 
1st November, 1842, and the 12th May, 1843, as 
and for the purchase-money of the paintings 
hereunder-mentioned, the making of which pay- 
ments and giving of which bills the defendant 
procured from the plaintiff by false and fraudu- 
lent representations ; and in respect of the 
plaintiff having discounted and paid the bills ” 
(being followed by a list of paintings with the 
price marked against each), give sufficient 
information of the nature of the action, and for 
what it is brought. Archbutt v. Pennell, 1 3). 
& L. 318 ; 7 Jur. 519. 

Of Account with Dates and Items.]-— The 

indorsement- on a writ of summons was as 
follows : 44 The following are the particulars of 
the plaintiff’s claim : 500Z. for principal money 
due upon a warrant of attorney, executed by the 
defendant’s wife (before her marriage with him), 
bearing date the 20th February, 3855. Interest 
thereon at the rate of bl. per cent, per annum, 
from the 20tlro£ February to the day of obtain- 
ing judgment in this cause. The plaintiff will 
also seek to recover the 500/. upon an account 
stated between the plaintiff arid the defendant’s 
wife before her marriage.” Upon an order for a 
further or better account, with dates and items 
of the particulars of the demand, the following 
was delivered : 1855, February 25th. Amount 

due to the plaintiff upon an account stated on 
this date, between the plaintiff and the defen - 
d rn s v fc s fo e i . i' n' t _ 500 - 11 5 1, 

no compliance with the order. Haunt nth w 
Sat eh ell. 17 C. B. 383. 

Bills of Exchange,] — The acceptor of two 
bills for 2507. each was arrested upon a capias, 
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indorsed thus . 44 Bail for 240 1, and upwards. The [ the court has power to amend the particulars, 
n tiff claims 266Z. with interest thereon, from even though objected to. GtibU v. Kni/jHlt / , 
the 30th December to the day of payment, for 2 H. & N. 34 ; 2 (i L. J., Ex. 294; 3 Jur. (K.s.) 
debt and SI. 10s, for costs,” &c. The declaration 472 ; 5 W. R. 562. 

was ’upon the two bills, and the particulars . Where a cause is referred without power of 
stated that the action was brought to recover amendment, a judge has no power, except by 

500Z * Held, that the defendant was entitled consent of the parties, to order the particulars 

to better particulars. Dawes v. A?istrut7ter, specially indorsed on the writ of summons to be 
•5 D P C. 736 ; 2 M. & W. 817 ; M. & H. 268 ; altered by increasing the amount of any one of 
p T T *Ex 194 * 1 Jur. 949. the items. Morgan y.Tarte, 11 Ex; 82 ; & 0. L. E, • 

’ ’ '■ 970.' 

Action by Customer against Banker,] — In 

an action against his banker by a customer for a Time for Application.]— An amendment _ 111 
balance the question being as to certain over- the particulars was allowed, an order having 
charges’ by way of discount, interest and com- been made on a summons taken out in town, 
mission the plaintiff having before action applied returnable on the commission-day, attended by 
for "but failed to obtain, any other information the plaintiff in the assize town, the defendant 
than was afforded by his pass-book, and having having notice on the same day of the order 
delivered particulars, claiming the whole amount having been made, and having received and 
of the gross balance, the defendant was not retained the particulars. Hodson v. Steers, 1 F. 
entitled °to any further or better particulars, &F. 484. 

but the plaintiff was afterwards held entitled to In an action for money received, the plaintiff, 
particulars of gross charges for interest and com- having framed his particulars from an account 
mission. Adams v. Aston, 1 F. & F. 603. rendered by the defendant, was allowed after a 

suspension of proceedings for ten years, occa- 
sioned by the absence of the plaintiff beyond 
4. Amendment of. seas, to amend his particulars, by insertions of 

Two Actions against same Defendants.] — In fresh items, discovered after the defendants 
1835, the plaintiff sued defendants, as executors, account had been rendered. Mames x.Holds- 
for work done in a house of their testator, and 4 Bing. (3s T .c.y717; 6 D. 1. 0. 7 la; t> 

delivered his particulars in July, 1837, after he Scott, 6 O 0 ; 1 Am. 2<o. 

had commenced a second action against them in . „ . 

their own capacity for work done to the same Terms. ]— In an action on a policy of marine 

house after the testator’s death; both actions assurance, the defence was that the loss was not 
were referred, and an award made was set aside caused by perils of the sea, and that the subject- 
in Hilary Term. 1839 : the plaintiff having aban- matter of the policy, viz, two lighters m tow of 



Admissibility of Evidence,] — A defendant, 
who has not complied with a judge’s order to 
deliver particulars of set-offs, with dates will 
not be allowed to give any evidence of his set-off. 
Strain v. Roberts, 1 M. A Bob. 4f>2. 

An order for the delivery of particulars of 
set-off, and in default precluding the defendant 
from giving evidence of his set-off, makes such 
evidence inadmissible at the trial. Yauny v. 
Geiger, (> 0. B. 552 ; 6 D. A L, 387; 18 L. J., 
C. m 43. ' 4 

An order was made for delivery of particulars 
of set-off, with dates, and, in default, that the 
defendant should be precluded from giving evi- 
dence of set-off. Particulars were delivered, but 
without: dates, subst queufiy to which the plaintiff 
replied., and the cause came on for trial, when the 
judge refused to receive the evidence of set-off : 
— Held, that the evidence was or ipcrlv rejt ctod, 
the order not having lieeu complied with, and 
that the plaintiff had not waived the < bjeetion 
by replying to the plea. Ibbett v. Leaser, 4 


that he was entitled to succeed on proof of pay- 
ment of 31)/. I Ox., being: the amount of the bill. 
Hus a large percentage by wav of discount, 
winch the defendant had aereed to deduct. 
Gash ill v. Sh ne . 14 Q. B. 001: Pa L. J.. Q. P>. 
275: 14 Jur. 597. 

Where particulars stated that the aefioji was 
brought to recover a bet lost by It. Held, that 
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the argument, the court will not reduce the 
judgment to the sum claimed by the particulars. 
Bell v. Jhtllevi 2 Taunt. 285 ; '12 East, 496, n. 
11 R. IL 574. 

In an undefended action upon a note for pay- 
ment of principal and interest by instalments, a 
verdict was not allowed to be taken for a larger 
amount than claimed in the particulars. Walker 
v. Wadsworth, 1 E. A F. 397. 

Error in Date, &g.]— A particular is not to be 
construed so rigidly as to nonsuit a plaintiff for 
inaccuracies which could not mislead. Harrison 
v. Wood. 8 Bing. 371 : 1 M. A Scott. 536 ; 1 L. J. 
0. P. 1 16. 

An error in a date, or other inaccuracy, will not 
warrant a non suit, unless the particular is so framed 
as to be reasonably calculated to mislead, lb. 

A plaintiff’s particulars were for goods sold on 
the 6th January ; the evidence given at the trial 
was of goods sold on the 28th May. A verdict 
having been found for the plaintiff, the court 
refused to set it aside, all other accounts between 
the parties having been settled. Flemminq v. 
Crisp, 5 D. P. C. 454 ; M. A H. 28. 

In his particulars of set-off a defendant claimed, 
“ Cash, being the amount of the plaintiff’s dis- 
honoured acceptance and charges, 21/. 16*.,” 
dated August, 1840. He gave evidence of a bill 
of exchange for 15)/., on which an action had 
been commenced, dated June 23rd, 1840, and 
payable two months after date, indorsed to him 
by the plaintiff : — Held, that there was no 
variance by which the plaintiff could have been 
misfed. Parson * v. Wilson , 4 Scott (H.R.) 1 * 

1 I). (N.s.) 381 ; 3 Man. A G. 445 ; 11 L. J., 0. P. 
10 : 5 Jur. 991. 

A defendant cannot make at the trial of the 
cause any such objection to the particulars as. 
if made earlier, the plaintiff or the court might 
have rectified. Lovelock v. Cheveley, Holt, 552. 

Variance.] — In an action by assignees of a 
bankrupt, the declaration stated the cause of 
action to be money had and received to the use 
of the bankrupt * the particulars described it as 
had and received to the use of the plaintiffs 
Held, that it was not such a variance as would 
prevent the plaintiffs from recovering, it not 
appearing that the defendant could be misled by 
it. Tucker v. Barrow, M. A M. 187 : 3 Car. A P. 
85 ; 7 B. A 0. 622 ; 1 M. A Itv. 518 ; 6 L. J. (o.s.Y 
K. B. 121. 

In ejectment to recover premises for nonpay- 
ment of rent, a variance between the amount of 
rent stated in the particulars and the amount 
proved at the trial to be due, is immaterial. 
Lenny d. Churning v. Moody. 10 Moore, 252 : 3 
Bing. 3 ; 3 H. J. (o.s.) C. 1\ 122 j 28 II. E. 552. 

Particulars stated that the action was brought 
to recover “cash received by the defendant, 
being 10*. in the pound on a debt of 52/. 5#., at 
one time due from the plaintiff to the defendant, 
ami which had been previously paid by the 
plaintiff to the defendant” : — Held, that he was 
not bound, by his parnerdars ro prove an actual 
cash payment of 52/. 5*. to the defendant, and 


the plaintiff was bound by his particulars, and 
could not shew that he had rescinded the bet 
before the event. Davenport v. Davies, 2 Gale 
1X9 ; 1 M. A W. 570; 1 Tyr. A G. 931. ; 5 L. J., 
Ex. 214. 

The plaintiff and others having each deposited 
21. with the defendant in a lottery upon the ; 
Derby, the plaintiff brought an action for the 
whole amount, claiming to be the drawer of the 
winning horse. The particulars stated that the 
action was brought to recover 18/. 16*., being 
money received by the. defendant to the use of 
the plaintiff : — Held, that the plaintiff was not 
entitled to recover his stake of 21. Mearinq v. 
HelMnys , 14 M. A W, 711 ; 15 L. J., Ex. 168.' 

If a bill of particulars states the demand to be 
for goods sold and delivered to the defendant, no 
evidence can be received of goods sold by the 
defendant as. agent for the plaintiff. Holland v. 
Hopkins, 2 Bos. A P. 243 ; 2 Esp. 168. 

The plaintiffs, spirit merchants, inadvertently 
delivered a bill of particulars for goods sold to 
the defendants in their trade of brewers. A 
verdict having been given for the plaintiffs on 
proof of delivery of spirits, the defendant 
obtained a rule nisi for a nonsuit, on the ground 
that he had been surprised by the variance 
between that particular and the proof ; it appear- 
ing, however, that lie had been neither surprised 
nor misled, the court discharged the rule. Lam- 
birth v. Iloff, 8 Bing, 411 ; 1 M. A Scott, 597 ; 1 
L. J., C. P/120. ’ 

Action for work and labour as an architect, 
and for commission. The particulars claimed hi. 
per cent, for commission : — Held, that the plain- 
tiff might recover for work and labour, although 
the jury negatived the right to commission. 
Mayor v. Ward, 10 Jur. 796. 

Where a particular stated that the plaintiff 
claimed for work and labour under an agree- 
ment: — Held, that he might recover for extras. 
Lines v. liens, 1 Jur. 593. 

A plaintiff, in his declaration and particulars, 
claimed damages for certain articles deposited 
with the defendant, which had not been returned, 
and of which due care had not been taken. 
Under the former description, in his particulars, 
he set out certain articles of glass, which how- 
ever, turned out to have been destroyed : — Held, 
that, under such particulars, he was not entitled 
to recover damages in respect of those articles. 
Moss v. Smith, 8 I). P. 0. 537. 
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D. & L. 716 ; 16 M. & W. 771 ; 16 L. J., Ex. 208 ; the plaintiff was discharged on the 30th July, 
11 Jiir. 415. p 1842, for misconduct, which the jury found to be 

Action by assignees of a -bankrupt. The first a sufficient cause for his dismissal ; that he 
four counts were for goods sold, money paid, and worked out that day, and that on the next 
had and received, and on an account stated, morning the defendant sent for him, and he 
laying the promises to the bankrupt ; the fifth, remained working there that day also, and then 
sixth and seventh counts were for goods sold, left. The jury found that the value of those 
money had and received, and on an account stated, two days’ work was 4<k, but that he was entitled 
laying the promises to the assignees. Pleas, first, to a month’s wages ; and he accordingly had a 
except as to 320 ?., parcel, &c., and except as to verdict for 10 1. 6.sV 8 d., allowing for the 3/. 
1407., parcel of the sums in the first, second, which had been paid in advance Held, that 
third and fourth counts, non assumpsit ; secondly, the plaintiff was not precluded by his particulars 
as to 140?., parcel of the moneys in the first, from recovering this sum. Marcum y. Steneker, 
second, third and fourth counts, a plea of mutual 10 M. & W. 553; 2 D. (n.s.) 524; 12 L. J., Ex. 17. 
credit, which had been demurred to, and on A plaintiff declared, on a contract with the 
argument judgment given for the defendant; defendants, to retain him in their service for oiie 
thirdly, as to the 320Z., payment of that sum into year, at a salary of 200?. per annum, alleging for 
court, which the plaintiffs took out, and joined breach that they improperly dismissed him 
issue oil the plea of non assumpsit. The follow- before the end of the year; and in a second 
rag were the particulars delivered prior to the count, for work and labour. The particulars 
pleas: — ;; This action is brought to recover 140?., were as follows: — “This action is brought to 
the value of certain yarn; also 316?., the pro- recover one year’s salary, from, &c., to, &c., at 
coeds of a bill of exchange drawn by J. M., and the rate of 200?. per annum, or damages for the 
indorsed by the bankrupt to the defendant ; also dismissal of the plaintiff before the end of such 
4/., the proceeds of a cheque ; and 80?. in cash ; year” : — Held, that evidence of services actually 
the yarn, bill of exchange, cheque and cash rendered was admissible under this particular, 
having been received by the defendant, from or upon failure to prove the special contract, 
by the authority of the bankrupt, about the Harris v. Montgomery, 11 C. B. 393 ; 2 L., M. & 
months of September or October, 1839. The P. 425 ; 20 L. J., C, P. 221 ; 15 Jur. 757. 
particular date is known to the defendant.” At A plaintiff sued on a breach of warranty on 
the trial the cause proceeded for the recovery of the sale of wheat. The declaration stated a 
140?. only, and no evidence was adduced as to warranty that the wheat would grow, and a 
the 80?. cash. It was objected that the plaintiffs breach that it would not, and that the plaintiff 
were not entitled to go into evidence as to the was deprived of great gains. The declaration 
140?., as that sum was already satisfied by the also contained counts for money had and received 
judgment upon the demurrer, and that that sum and on an account stated. The particulars were 
must be struck out of the particulars: — Held, for the price of the wheat, but were expressly 
that the plaintiffs were entitled to give evidence limited to the common counts Held, that this 
of goods sold to the amount of 140?., upon the did not prevent the plaintiff from giving evidence 
other counts, to which the plea was not pleaded, of what the value of the crops might have been, 
and might apply the- particulars, to those counts, with a view to his damages on the first count. 
llu mill v. Bell, 10 M. & W. 340, Paye v. Pavey, 8 Car. & P. 769. 

Particulars stated the action to be brought to 

recover from the defendants 450?., claimed by Counts on Bills of Exchange and Promissory 
the plaintiff for his services as clerk or manager Notes.] — Where a particular states a note only, 
to the defendants from October. 1837, to October, which cannot be received in evidence for want of 
1839. An order was made for further and better a stamp, the party admits that his only claim is 
particulars, when the plaintiff delivered the on the note, and he cannot give evidence of the 
same, with the addition of the words, “ after tlie consideration. Wade v. Beasley, 4 Esp. 7. 


rate of 200?. per annum ” : — Held, that 


Under a particular, stating that the action is 


plaintiff could not give evidence of a claim for brought to recover the amount of a note, interest 
commission on the amount of business done by on it is recoverable. Blahev. Lawrence, 4 Esp. 147. 
the defendants through his introduction. Law A declaration on a note, with a count on an 
v. Thompson, 4 D. A L. 54 ; 15 M. & W. 541 ; 15 account stated ; the particulars specifying that 
L. J., Ex. 334. “the action is brought to recover 555 1. due on 

the note set forth in the first count, with interest ; 

Special Counts.] — It will not prevent a plain- and that the plaintiff, for recovery thereof, will 
tiff from giving evidence on a special count in his avail himself of the whole or any part of the 
declaration, that 3m lias not included that part declaration ” : — Held, that the note, being invalid, 
of Iris claim in 3ns particular of demand, as a was not, by this particular, made admissible evi- 
particular is only necessary to explain the com- dence of the account stated. Medley v. Jfa-itt- 
mon counts. Bay v. Paries, 5 Car. & P. 340, bridge, 3 Q. B. 316 ; 2 G. & 1). 483 ; 11 L. J., 

A count alleged that the plaintiff was era- Q. B. 293. 
ployed by the defendant as a carman, at wages A declaration contained two counts, each on a 
after the rate of 160/. a year, and claimed bill of exchange. The particulars stated the 
damages for _ his discharge without just cause action to be brought to recover the amount of the 
during the year ; there was also a count for bill mentioned in the first count, with interest, 
work and labour. The particulars stated that and that the plaintiff would rely on the whole 
the plaintiff, besides - king to recover damages or any part of the dec - union for the recovery 
under the special count, also sought to recover, thereof :-~Held, sufficient to entitle the plaintiff 
under the common count, 37?., the balance of to proceed on the, second count. Hay v. Fisher, 
account for a quarters work doi < by him for the 2 21. A W. 722 ; 21. A H. 286 : 6 L. h, Ex. 217. 
defendant, commencing on the 30th June, and 

end it g m th 30t t 8< plea he , 1842 nfrei gi\ ing Under a Count on an Account Stated.] — . K first 
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d. Plaintiffs Abroad possessing Property in 

this Country. P>50. 

e. Several Plaintiffs, 351. 

f. In Counter-claims and Cross Actions, 851. 

g. Misdescription of Party or Eesidence, 354. 

h. English Officials and Officers abroad, 358. 

i. Ambassadors and Foreign Sovereigns. 

359. 

j. Peers, 359. 

k. Executors and Administrators, 359. 

l. Bankruptcy and Insolvency, 360. 

m. Plaintiff a Trustee in Bankruptcy, 362. 

n. Action not for Plaintiff’s Benefit, 362. 

o. Poverty of Plaintiff, 364. 

p. Other Circumstances. 364. 

2. In Particular Actions or Proceedings, 366. 

3. The Application, 369. 

4. Amount of Security, 377. 

5. Who may be Sureties, 378. 

6. Bankruptcy of Surety, 379. 

7. Nature of Security, 379. 

8. Increase of Amount, 380. 

9. Discharge of Order, 381. 

10. Non-compliance with Order, 381. 

11. Fund in Court, 383. 

12. Costs of Application, 384. 


1. On what Grounds granted. 

a. Residence Abroad. 

Permanent Character.]— If a plaintiff resides 
; permanently abroad, the court will stay pro- 
ceedings till he gives security for the costs. 

‘ JPray y. Edie , 1 Term Rep. 267 ; 1 R. E. 200. Elan 
! v liees , 3 Doug. 382. Gawisford v. Levy, 2 H. B], 

; 118 JJentanroffe v. Jachson , 13 Price, 603. 

‘ Plaintiff is not compellable to give security for 
! costs, unless he state himself, or it be sworn, that 
; he is resident abroad, or going to reside abroad. 
Green v. O ha mock, 3 Bro. C. C. 371 ; 1 Yes. J. 
396 ; 2 Cox, 284. 

1 j If an action is brought without the knowledge' 
' of a plaintiff, who is out of the realm, the court 
will require security for the costs to be given on 
his part. Rail v. Adrian. I Taunt. 64. 

If a plaintiff, after leaving this country, com- 
' rnences an action, he will be compelled to find 
security for costs. Wells v. R art on, 2 D. P. C. 160. 

Plaintiff Resident in England — Action in 
i Ireland.] — Security for costs may be required 
from a plaintiff resident in England or Scotland, 
The practice of the court of chancery in this 
respect is not affected by the 71st section of the 
Supreme Court of Judicature Act (Ireland), 1877. 
jSlcholson v. Wood. 15 L. It., Ir. 76. 

^ A plaintiff residing in England, obliged, on 
filing a bill in Ireland, to give security for costs, 
notwithstanding 41 Geo. 3, c. 90, s. 5, gives an 
attachment in England to enforce an order or 
decree made in Ireland for payment of money : 
the practice of the court not being altered by 
that act. J fullett v. Christmas, 2 Ball & B. 422. 

The bill prayed that a policy of assurance 
should be delivered up to be cancelled, and a 
discovery in aid of a defence to an action at 
j law on it. The plaintiffs resident in England 
were ordered to give seouriry for costs. And, cm 
son v. /Jowl i n(}, 12 Ir. Eq. B. 307. 

; Foreign Judgment impeached on Ground of 
! Fraud.] — A defendant sued upon a foreign j idg- 
meiu by \ i I foi a resident out 
O ho jnnsdiotioi is entitled to seeuvii :’or the 
1 costs of the action. 


d. Security for Costs. 

1. On what Grounds granted, 
a. Eesidence abroad, 344. d 
h. Irish and S oteh Plaint iffs 347 
c. Foreigners in this Country, 348, 


Cro-ut v. Brwjdrh. 63 L. J. 
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0 B 825 ; [1894] 2 Q. B. 30 ; 9 11. 296 ; 70 L. T. 
525 ; 42 W. R. 353— C. A. 

Nominal Plaintiff.] —In an action upon a 
bond, in the name of an obligee resident abroad, 
for the benefit of an assignee in this country, 
the defendant may claim security for costs from 
the nominal plaintiff; the assignee’s written 
undertaking is not sufficient, Youde v. Youde, 

3 A. & E. 311. 

Husband and Wife.] — In an action by husband 
and wife for a personal injury to the wife, if the 
husband is resident abroad, he must give security 
for costs, although the wife is resident in England. 
Haunter v. Mangles, 12 M. & W. 313 ; 1 D. & L. 
395 ; 13 L. J., Ex. 84 : 7 Jur. 1116. 

About to leave England.] — The defendant is 
not entitled to call on a plaintiff to give security 
for costs, though it is sworn, and not contradicted, 
that the plaintiff usually resides abroad, and is 
about to quit the country. Anon., 5 L. J. (o.s.) 
Oh. 71. But see Green v. Oharmok, supra. 

In equity the court will not make an order to 
stay proceedings, until security be given for the 
costs, upon the ground of the plaintiff being 
about to leave the country. Willis v. Gar butt, 

1 Y. & J. 511. 

Leaving after Action commenced.] — A person, 
being in this country by licence from the secre- 
tary of state, files aTfill ; if his licence expires 
pending the ’suit, and he leaves this country, 
defendant may compel him to give security for 
costs. O' Connor v. Bernard, 1 Jones, 175. ('•' 

Affidavit to ground an order for a plaintiff to 
give security for costs, when it doth not appear 
bv the bill that he lives abroad out of the juris- 
diction of the court, if he hath left the kingdom j 
since filing the bill, must go on and say, to settle 
> abroad. Anon., Dick. 775. 

A plaintiff being ordered to pay costs, went 
abroad (as was sworn upon belief, and not 
denied) permanently, and to avoid payment ; he 
was ordered to give security for costs, and the 
proceedings in the suit were in the meantime 
stayed. Bush v. Bert ham, 2 Beav. 537. 

Order to stay proceedings until security given 
for costs, upon affidavit that the plaintiff, since 
the answer, had abandoned this country and 
now resides in the Isle of Man. Weeks v. Cole, 
14 Yes. 518, 

A plaintiff having gone abroad subsequently 
to his cause being set down in the demurrer 
paper for argument, upon a motion for security 
for costs the court directed that the demurrer 
should be argued, when, if judgment should be 
given for the plaintiff, proceedings should be 
stayed until security for costs was given. 
Kemble, v. J fills, 1 Man. & CL 565 ; 8 I). P. C. 
886; 1 Scott (x.li.) 402. 

A plaintiff who has gone to reside abroad, after 
bill filed, will be ordered to give security for 
costs. Yale v. Offert, SO L. T. 457 : 22 W, It. 

-ffl- A Add A,';;- w , , A’ A 

ffff Tnf entiofi: to 

had been resident in England went over to Ire- 
land to assert ills title to lands in that country. 
Having failed in an ejectment, he filed a bill, in 
which he was describe l as A. B., kite of it., in 
England, but now of the <*hv of Cork, lie had 
been occasionally h h h id luring the last In < 
years, and had stopped at a public-house in Cork, 


but had not as yet taken any fixed abode in 
Ireland. In his affidavit to oppose a motion to 
stay his proceedings until he should give security 
for costs, he stated that he had made Ireland his 
fixed domicile and residence, and intended to 
bring his wife from England to live with him. 
The motion was refused, without costs. Ilushton 
v. Ileazle , Sail. & Sc. 654, n. 

A London stockbroker, whose name was still 
used in the firm there, was appointed executor of 
a person who had contracted to grant a lease of 
certain mines in Ireland, for a large sum. He 
filed his bill for a specific performance ; and in 
his affidavit to oppose a motion to stay his pro- 
ceedings until he should give security for costs 
stated that he had given up his residence in 
England, and had at some expense removed his 
; family to Ireland, where he had taken a perma- 
nent residence. In one passage of his affidavit 
I lie stated that it was his intention to reside in 
! Ireland altogether ; but the other passages, were 
I qualified by a statement to the effect that he 
intended to reside in Ireland until this suit, and 
all other affairs of his testator in Ireland, should 
be finally settled and arranged. The motion was 
ref used without costs. Pyhev. Vigors , Sau. & Sc. 
685. 

Return Indefinite.]— A plaintiff, who gave up 
| his house in England, and resided abroad, as he 
stated, “ for a temporary abode,” but who left it 
ambiguous whether and when he intended to 
return, ordered to find security for costs. Kenna- 
way v. Tripp, 11 Beav. 588 ; Is L. J., Oh. 298. 

Where a plaintiff, not being in public service, 
goes abroad pending a suit and remains there 
under such circumstances .as to render it probable 
he will not be forthcoming when the defendant 
may be entitled to call upon him to pay costs, 
the court will direct him to give security for 
costs. Blaheney v. Dufaur, 2 De Gh M. & G-. 
771 ; 22 L. J., Ch. 389 ; 17 Jur. 98 ; 1 W. R. 
9. A 

Where a plaintiff suing in forma pauperis will 
be absent from England eighteen months, the 
court will compel him to give security for costs 
or stay his proceedings until his return. Foss v. 
Wagner, 2 D. P. 0. 499. 

Plaintiff made to give security for costs, the 
evidence not being clear that he intended to 
return from abroad. Snook v. Duncan, 5 Jur. 

1078. /AA^WAw .A; 

Plaintiff a Seafaring Man. ]— Where a plaintiff, 
who is a mariner, is abroad on a voyage, his 
family being left in this country, in lodgings, he 
will not be required to give security for costs. 
Ford v. Boucher, 1 Hodges, 58. 

A plaintiff, whose family resides permanently 
within the jurisdiction, but who is himself obliged 
to be frequently absent in the course of his 
employment as a seafaring man, cannot be com- 
pelled to give security for costs. Duff v. More, 
lr. R. 6 CbL. 508. 

Security for costs is not required from a 
foreigner daring his absence from this country on 
board his own ship, if he resides here part of the 
year. Burrell v. Matthesm, 3 Moore, 33 ; 8 
Taunt. 711 : 21 §§ R. 515. 

A plaintiff described himself as resident within 
the jurisdiction. By amendment, he described 
himself as “of the ship Wacousta, now on a 
voyage to Sydney and back to London, master 
mariner.” At not appearing when lie would 
return within the jurisdiction, security for costs 
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and having no place of abode in England, is com- 
pellable to give security for costs in an action 
brought by him in England, notwithstanding 
that lie is at the time an officer in the army! 
serving with his regiment in Ireland. Chappell 
v. Watts, 2 El. & El. 879 ; 29 L. J., Q. B. 167 * 6 
Jur. (3sr.S.) 533 ; 2 L. T, 283 ; 8 W. R. 450. 

A public company carrying on all its business 
in Ireland was compelled to give security for 
costs, although it had 3,000b in a bank in London, 
and most of the members resided in England! 
Ihneriek and Waterford My. v. Fraser 4 Bing 
394 : 1 M. & P. 23 ; (5 L. J. (o.S.) 0. P. 9. S. 1\ 
Edinburgh and Leith My. v. Dawson, , 7 D. P. c! 
573: 1 W. W. & II. 56 i ; 3 Jur. 55. Kilkenny 
and Great Southern and Western My. v. Fielden 
6 Ex. 81 : 6 Railw. Gas. 785 : 2 L. M. & P. 124 * 
20 L. J., Ex. 141 ; 15 Jur. 191. 

Bo if the plaintiff resides permanently in 
Ireland. Fitzgerald v. Whitmore, 1 Term Ken 
362. 1 

Plaintiff residing in Ireland, ordered to give 
security for costs. Hill v. Reardon, 6 Madd. 
46. 

Or in Scotland. II 'Lean v. Austin, 1 Tidd’s 
Prac. 575. . 

The court, will compel a Scotchman to give 
security for costs as a foreigner. Ker v. Munster 
(Earl), Bunb. 35. 

All proceedings stayed until security for costs 
given, the petitioner being in Scotland, and no 
step taken by the respondent. Scott, Ex parte, 
Western , In re, 3 Mont. & Ayr. 393; 2 Deac! 

556. : . . Ig.b.'lh'k 

Since Judgments Extension Act, 1868.] — Peti- 
tioners in chancery who reside in Scotland are 
still liable to give security for costs, the Judg- 
ments Extension Act. 1868, s. 5, applying only 
to actions. East Ilanqynoq Lead Minim Co., In 
re, 23 W. B. 587. 

Since the passing of the Judgments Extension 
Act, 1868, a plaintiff residing in Scotland is not 
required to find security for costs. Maehwm v. 
Andrews, 43 L. J., Q. ]->. 73 ; L. It. 9 Q. B. 118; 
30 L. T. 15 ; 22 W. 11. 489. See Howe Sewing 
Machine Co., In re Fontaine’s Case, 41 Oh. J). 
118 ; 61 L. T. 170 ; 37 W. E. 680—C. A. 

So, according to the decision of the Irish Court 
of Queen’s Bench, a plaintiff residing in England 
or Scotland will not, except under special cir- 
cumstances, be ordered by that court to give 
security for costs. White v! Carroll, Ir. R. 8 6, L. 
296. S. P., Tor he v. McLaughlin. Ir. It. 8 0. L. 
547. 

But, according to the decisions of the Irish 
Courts of Common Pleas and Exchequer, a plain- 
tiff resident in Great Britain will be ordered to 
give security for costs. Clarke v. Croker , Ir. K. 8 
C. L. 318 : and Corner v. Irwin, Ir. K. 8 C. L. 504. 


Merely Temporary Absence.] — Where a plain- 
tiff sailed for Africa after notice of motion for 
decree had been given, the court refused to stay 
proceedings in the cause until he gave security 
for costs, as it did not appear from the facts 
that there was any intention of permanent 
absence on his part. Edward es v. Burke, 9 L. T. 
406. 

If a plaintiff is a native of England, and 
departs for France for a mere temporary absence, 
the court will not compel him to give security for 
costs. Anon., 2 Chit. 152. 

Where a native of this country quits it for a 
mere temporary residence abroad, the court will 
not require him to give security for costs. Cole 
y. Beale, 7 Moore, 613 ; 1 L. J.* (o.S.) C. P. 49. 

But a plaintiff will be required to give secu- 
rity for costs, if it appears that he is gone abroad 


b. Irish and Scotch Plaintiffs. 

Before the Judgments Extension Act, 1868.] — 

A Scotchman, not actually domiciled in this 
country, but only occasionally residing here, is 
bound to give security for costs... Naylor v. 
Joseph, 10 Moore, 522 ; 3 L. J. (O.S.) C. P. 207. 

For such a plaintiff is within tlm meaning of 
the general rule applicable to persons who are" not 
amenable to the courts here suing in this country. 

; . Ih, 

A, plaintiff resident in Ireland is bound to give 
security for costs, although he may sometimes 
oome over 3 o and sojourn in this count rv. Mahon, 
\\ Marthwz, 4 Moore, 356, 

• An Irishman, ordinarily resident in Ireland, ' 

/■■■■ ' '"e-rdf revr 

mmmmm - ru 


c. Foreigners 


in this Country. 

Temporary Residence in United Kingdom.]— 

The words of 3*. 6 (J) of Ord. LXY. of the 
Rules of Court, 1883, “temporarily resident 
within the jurisdiction,” have an elastic mean- ; 
ing, the object of the rule being to cover a case 
in which a foreigner ordinarily resident out of 
the lurisdk rion would not. be here when he was 
wanted. MUddds v. Empire Palace, 66 L. T. 132 

—a a, 

/The plaintiff In an action brought to establish 
his right to con siderabh landed property in I re- 
lend was at the time of the commencement of 
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the action resident in France, and an order for 
security for costs was made on the application of 
the defendant. Before the order was acted on 
the plaintiff came within the jurisdiction, and 
moved to discharge the order. It appeared that 
the plaintiff, though born in London, had been, 
since the year 1880, continuously residing in 
Paris, where lie earned bis livelihood as an 
accountant, and occupied apartments held 
quarterly and furnished by himself. His wife 
was a Frenchwoman, carrying on the trade of a 
milliner, in premises at Paris, held in the plain- 
tiff’s name. He had resigned his situation as 
accountant, surrendered his apartments, removed 
the furniture with the intention of sending it to 
Ireland, and had instructed his wife to wind up 
her business, in which request she acquiesced, 
though no step for the purpose had been as yet 
taken. He had become tenant of a cottage in 
Ireland for a term of live years, with power to 
surrender at the end of fifteen months ; he had 
obtained as yet no employment in Ireland, but 
was qualified to act as accountant, journalist, or 
teacher of the French language. Pie swore that 
he intended to reside in Ireland for the future, 
whatever might be the result of the action 
Held, that the facts did not establish to the 
satisfaction of the court that the plaintiffs 
residence in Ireland was more than temporary 
within the meaning of Ord. XXIX. r. 4, and 
that therefore the order requiring security for 
costs ought to stand. Hoioard v. Howard , 30 
L. R., Ir. 340. 

Oases before Ord. LXV. r. 6a.] — The court 
will not require security for costs to be given by 
a plaintiff, who is a foreigner, and usually resi- 
dent abroad, if at the time he is actually in this 
country. TamUsco v. Pacifica, 7 Ex. 816 ; 21 
L. J., Ex. 276. 

It is not a sufficient ground for requiring 
security for costs, that the plaintiff is a foreigner, 
lately come to England, having no family con- 
nections or permanent abode in it, and likely 
soon to leave it, if it is not sworn that he has a 
permanent residence abroad. Drummond, v. 
Tillinghnt or Tilling hurst , 16 Q. B. 740 ; 15 Jur. 
384. S. P., Crispin v. Doglioni , 1 Sw. k Tr. 522 ; 
29 L. J., P. 130 ; 6 Jur. (As.) 303 ; 1 L. T. 446. 

Therefore a sailor born abroad, having a lodg- 
ing in this country, will not be required to give 
security for costs upon an affidavit stating, that 
after his wages were exhausted he would be 
obliged to go to sea again, but not shewing a 
domicil abroad. I'b. 

But a plaintiff, captain of a foreign ship, 
usually trading to this country, is liable to give 
security for costs. JYylander v. Barnes, 6 H. & X. 
509 ; 80 L. J., Ex. 151 ; 7 Jur. (N.S.) 194 ; 3 L. T, 
819 ; 9 W. E. 339. 

Security for costs is not required from a 
prisoner of war who sues for wages earned on 
board an English ship. Maria v. Hall, 2 
Bos. k P. 236 ; 9 K. E. 696. 

A foreign seaman having brought an action for 
Ins wages against a foreigner, the court refused 
< 1 n ipt 1 him to give security for costs <m 
account of his being on a voyage on hoard an 
English ship. Henshen v. Carves, 2 H. Bl. 383. 

Bo the court refused to stay proceedings till 
security was given for costs in an action by a 
foreign seaman serving on board an English 
ship. Jacobs v. Stevenson, 1 Bos. & P. 96. 

It is in the discretion of the court K all w the 
iripisM' ^ 1 |j| ' ‘ ni 


England, to prosecute an action for wages with- 
out giving security for costs. The Don Ricardo, 
49 L. J., P. 28 ; 5 P. I). 121 ; 42 L. T. 32 ; 28 
W. E. 431. 

A foreigner usually residing abroad, who is 
temporarily residing in England for the purpose 
of enforcing a claim by action, cannot be called 
upon to give security for costs. Redondo v. 
Chaytor , 48 L. J., Q. B. 697 ; 4 Q. B. I). 453 ; 49 
L. T. 797 ; 27 W. E. 701— G. A. 

Security is not required from a person whilst 
in this country, although usually residing abroad. 
Anon., 8 Taunt. 737. 

Although it is sworn that lie is about to leave 
the country. Ciragno v. Hasson, 6 Taunt. 20 ; 
1 Marsh. 421 : 16 E. E. 559. 

If a plaintiff is permanently resident abroad, 
and is only occasionally resident in this country, 
he will he liable to give security for costs. Gur- 
ney v. Key, 3 D. P. 0. 559 ; 1 H. k W. 203. 

The plaintiff ordered to give security for costs 
where, in the bill, his description was as 
“of Fort William, Inverness-shire, in the king- 
dom of Scotland, but now residing in Alders- 
gate Street, in the city of London,” and it 
appeared that the plaintiff had lodgings in 
London temporarily only, and had not engaged 
them for any fixed period. Aimlie v. Sims, 
17 Beav. 57 ; 1 Eq. Eep. 17 ; 22 L. J., Ch. 834 
17 Jur. 657. O verruled next ease. 

A foreigner temporarily resident in this 
country will not he compelled to give security 
for costs while he remains in this country. 
Camljottie v. Inngate, 1 Eq. Rep. 533 ; I W. E. 
533. 

d. Plaintiffs Abroad possessing Property in 
this Country. 

When Security required.] — An Irish or a 
foreign railway company is bound to give 
security for costs, notwithstanding it has per- 
sonal property in England, and some of its 
shareholders reside in England, who are respon- 
sible to the extent of their unpaid capital. 
Kilkenny and Great Southern and Western Ry. 
v. Field ‘en, 6 Railw. Gas. 785 ; 6 Ex. 81; 2 L. 
M. & P. 124 ; 20 L. J., Ex. 141 ; 15 Jur. 191. 

So where a Scotch railway company, carrying 
on their works out of the jurisdiction of the 
court, has money and exchequer bills in the, 
hands of their bankers in London ; such pro- 
perty, notwithstanding the 1 & 2 Viet. c. 110,. 
s. 12, not being of a sufficiently permanent nature. 
Edinburgh arid Leith Ry. v. Dawson , 7 D. P. C. 
573 ; 1 W. W. k H. 561 ; 8 Jur. 55. 

A plaintiff who resides abroad will not be 
called upon to give security for costs if he has 
substantial property in England, whether that 
property be real or personal Hamburger v. 
Podlhig, 47 L. T. 249 ; 30 W. R. 769. 

A plaintiff resident abroad is not .subject to 
the ordinary rule as to giving security for costs, 
if he is seised or possessed of land in this country, 
Swinburne v* Carter, 2 C. L. R. 104 ; 1 L. & M. 
209 ; 23 L. J., Q. B. 16 ; 17 Jur. 1165:2 W. E. 80. 

The possession of ample estates in this country 
is no bar to an application that the plaintiff si all 
stay bis proceedings, until lie give security for 
costs, if he resides out of the jurisdiction. Lucan 
(Lord) v. Latov die, 1 Hog, 448. 

Land not mortgaged,] -Bukin ansv or to a 
rule calling upon a plaintiff resident abroad to 

cr’wt soMirihr fnr A. must disf, mct.lv shew 
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ise In an action for breach of contract against the 
>n. defendant, a foreigner residing abroad, he, by his 
defence, denied the breaches, and also made a 
Lat counter-claim for breaches of the same contract 
in by the plaintiff, claiming damages to an amount 
r er less than the plaintiff’s claim : — Held, that the 
>es defendant could not be ordered to give security 
,11- for the plaintiff’s costs occasioned by the counter- 
claim. Mapleson v. Masini, 49 L. J., Q. B. 423 ; 
5 Q. B. I). 144 ; 28 W. E. 488. 

An incorporated society filed a bill against an 
incorporated company to foreclose a mortgage 
Vn comprising nearly the whole of the effects of 
a the company. At this time the company was 
Qo> in process of being wound up under the super- 
ir r. vision of the court. By leave of the court in 
[ v> the winding up, a bill was filed in the name of 
ffs the company against the society, praying that it 
ri o- might be declared that the mortgage deed was 
or not binding on the company, or its bondholders 
2 • or shareholders ; but that, if the court held it to 
be a good security, certain renewed bills might 
nd Be excluded from its operation, and that it might 
)e l be declared a security only for bills of exchange 
ts. accepted by the society ; and that, in estimating 
on the debt covered by it, no bills accepted by per- 
sons or firms other than the society might be 
' 1 included ; and that an account might be taken 
on this footing of what was due : and that the 
no company might be allowed to redeem on payment 
■ a l of what should be so found due : — Held, that, 
j whether this was a pure cross bill or not, the 
ve j plaintiffs in it must give security for costs, 
fife City of Moscow Gas Co. v. International Finan- 
6 dial Society, 41 L. J., Ch. 330 ; L. E. 7 Ch. 225 ; 

| 26 L. T. 377 ; 20 W. K. 394. 
i Held, on appeal, that the bill was not a mere 
— | cross bill ; and that security for costs must be 
ill j given. It). 

tst | Sernble, that even had it been a pure cross bill, 
a I. security for costs must have been given, as it was 
to | filed in the name of a company which was being 
ve j wound up. It). 


PRACTICE 


Claim admitted — Costs of Counter-claim.] — A 

defendant who admits the cause of action sued 
upon, and sets up a counter-claim founded upon 
a distinct claim, is not entitled to security for 
costs from the plaintiff, a foreigner residing 
without the jurisdiction. Winter field v. lead- 
mini, 47 L. J., Q. B. 270; 3 Q. B. D. 324 ; 38 
L. T. 250 ; 26 W. R. 742— C. A. 

Where a defendant admits the plaintiff’s 
claim, but sets up a counter-claim in respect of a 
wholly distinct transaction, the plaintiff ought 
never to be required to give security for costs. 
Ib. 


' Counter-claim independent of Claim.] — Where 
a defendant residing out of the jurisdiction sets 
up a counter-claim which amounts to an inde- 
pendent action, he may be ordered to give 
security to the plaintiffs for the costs of the 
counter-claim. lake v. Ilasdtine , 55 L. J., Q. B. 


f. In Counter-claims and Cross Actions. 

Arising out of same Matters as Claim.]; — Where a claim and counter-claim arise out of 
Where a foreigner resident out of the jurisdiction different matters, so that the counter-claim ls 
sets up a counter-claim arising out of the same really in the nature of a cross action, the de- 
matter as the claim, so that it is in substance in fendant, if he is residing out of the jurisdiction, 
the nature of a defence to the claim, the court may be required to give security for the plaintiff’s 
has a discretion as to whether it will order the costs of the counter-claim, and, if the only dispute 
defendant to give security for the costs of die remaining a; isos on the countcr-oHim ii is beyond 
counter-claim. Feck v. Taylor, 62 L. Q. B. doubt right that lie shouhi.be so reunited. Si/ ken 
514; i 1 893” J Q. B. 56C • I ii. 344 ; 68 L. V 399; v Saecvdnti 54 L. H Q. B. 560; 15 <>. B. ]). 
41 W. 11. 486 — C. A. " . ’ ' 423 ; 53 L. T. 418— C. A. 
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Admiralty Court — Foreign State Plaintiff.] — 

The Court of Admiralty has power under s. 34 
of the Admiralty Court Act, 1861, to stay 
proceedings in an action in rem until the 
plaintiffs have given security to answer the de- 
fendants’ counter-claim, even though the plaintiff’s 
ship, because it is owned by a foreign govern- 
ment, is by the comity of nations privileged 
f rom arrest. The Neiobattle , 54 L. J., P. 16 ; 
10 P. I). 33 ; 52 L. T. 15 ; 33 W. R. 318 ; 5 Asp. 
MAC.. 356 — 0. A. 


Whether Cross Bill or Defence to Bill.] — 

Plaintiff in a cross bill will not be compelled to 
give, security for costs, though residing out of 
jurisdiction. Thornton v. Wilson, I Hog. 20. 

The plaintiff in a cross suit (impeaching an 
instrument which the original suit seeks to 
enforce), although residing out of the jurisdic- 
tion, is not bound, as against the plaintiff in the 
original suit, to give security for costs. Vincent 
v. Hunter. 5 Hare, 320. 

A bill was filed by a mortgagee of a rever- 
sionary interest, for sale or foreclosure. The 
defendant by his answer admitted the debt. 
Then the defendant filed a bill against the 
plaintiff, alleging that nothing was due from 
him to the plaintiff, but that the plaintiff was 
indebted to him, and that the security had been 
obtained from him by fraud, as had also been his 
answer in the original suit, and praying an 
account and payment of what was due to him 
from the plaintiff, and re-assignment of the 
property comprised in the security : — Held, that 
the second suit was a cross suit, and that the 
plaintiff in it, although out of the jurisdiction, 
need not give security for costs. Macgregov v. 
Shaw, 2 lie G. & 8m. 360. 

The proceedings of a plaintiff in a bill for 
dower, who resided out of the jurisdiction, were 
stayed until she should give security for costs. 
Secus, if the bill were a cross bill, or for an 
injunction to restrain proceedings at law. 
Maguire v. Maguire , Sau. 6c Sc. 653. 

A. filed an original bill against B., and B. filed 
a cross bill against A. and others ; they all 
moved that B. might give security for the costs 
of the cross suit. Motion refused, but leave was 
given to the co-defendants with A., who were not 
parties to the original suit, to move that B. 
might give security for the costs of the cross 
suit. Sloggett v. Viand , 13 Sim. 187. 

The practice, in the case of a defendant at law 
filing a bill to restrain an action, was similar to 
that in the case of bill and cross bill, and 
security for costs cannot be required. Watteeu 
v. B ilium, 3 I)e G. & 8m. 516 : 18 L. J., Oh. 455 ; 
14 Jur. 165. 

A. filed a bill against B., the registered holder 
of one thousand shares in a company, and 
against the company and their secretary, for 
specific performance of an alleged contract by 
B. to transfer the shares to A., and for an injunc- 
tion to restrain the company from transferring 
the shares to any one else than to A. The com- 
pany thereupon filed a bill against A. and B. : 
praying for declarations that the alleged contract 
was fraudulent and void, and that A. and B 
were trustees of the shares for the company :• 
Held, that the second suit was not so strictly in 
the nature of a cross suit to the first, that A. was 
deprived of the right of calling upon the com 
pany to give security for costs. Washoe Mining 


A plaintiff resident abroad, filing a bill to 
restrain an action brought against him by the 
defendant in equity, will not be ordered to give 
security for costs, although the bill seeks other 
objects of relief than mere restraint of the 
action. Wilkinson v. Lewis , 3 Giff. 394 ; S Jur. 
(N.s.) 908 ; 5 L. T. 488. 

The test of a cross bill is, that it is a simple 
bill of defence to an existing attack ; and there- 
fore, where a bill did not come within the 
definition, security for costs was ordered, the 
plaintiff being abroad. Tgiite v. Hodge, 2 John. 
& H. 692 ; 1 N. R. 48 ; 8 Jur. (N.S.) 1226 ; 7 L. T. 
349 ; 11 W. R. 52. 

A suit instituted for the purposes of defence 
against the defendant moving, who was plaintiff 
in a previously existing suit, will, upon a motion 
for security for costs, be considered as a cross suit 
as regards the defendant moving, whatever 
might be the case as regards other defendants to 
the second suit. Quaere, as to the result of such 
a motion by other defendants to the second suit, 
not being parties to the first. Wild v. Murray , 

2 Eq. Rep. 1095 ; 18 Jur. 892 ; 2 W. R. 613. 

Sect. 69 of the Companies Act of 1862 makes 
no alteration in the principle upon which the 
court refuses to allow a defendant in a cross 
suit to call upon the plaintiff in the cross suit to 
give security for costs ; the principle being — not 
that the defendant by suing the plaintiff origin- 
ally has admitted the jurisdiction, and cannot 
afterwards question it, but that a person who, 
though nominally a plaintiff, is actually a defen- 
dant, will be allowed freely to defend himself. 
Where a company, registered under the act of 
1862, was plaintiff in a suit to set aside a policy 
on which the defendant in the suit had already 
sued the company in an action, which was still 
pending, the court refused to order the company 
to give security, although at the time of the 
application there was a petition to wind up the 
company, under which it was afterwards wound, 
up. Accidental and Marine Insurance Co. v. 
Mercwki, L. R. 3 Eq. 200 ; 15 L. T. 347 ; 15 
W. B. 8S. 

In a case where the plaintiff had obtained an 
order for leave to file a supplemental bill, and 
for payment of certain costs, one of the defen- 
dants presented a petition, praying that so much, 
of the order as related to the payment of costs 
might be discharged. On art application by the 
plaintiff, that the petitioner might give security 
for the costs of this petition, as he was out of 
the jurisdiction, the court held that, where a 
person had been brought before the court in a 
suit, he must have a right to present a petition 
in that suit ; and refused to order the petitioner 
to give security for costs. Cochrane v. Fear on, 
2 Eq. Rep. SIB"; 18 Jur. 568. 


g. Misdescription of Party or Residence. 
Residence.]— If plaintiff is insolvent, and 


gives a wrong residence, ordered to give a note 
of residence or security for costs. James v. 
Grilladam , 2 Ansfcr. 552. 

A plaintiff, who gives a false description in 
the bill of his place of residence, will be made 
to give security for costs, akliouc \ 1 >m the 
nature of his trade he has no residence, Calvert 
v. Day, 2 Y. & Coll. 217. 

Where a plaintiff, upon Ms bill, misstates his 
place of residence, the court will order him to 


Co. v. Fe.rcus- n. L. Id 2 Eq. 371 : 14 1.. T. 590 : i give security ivi costs. Sandy* v. Long, 2 Myl 
B \V. id 820, ' I & K. 487 ; 7 Sim. 140. 
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Where, at the time of filing the bill, the 
description of the plaintiff and next friend was 
accurate, but became inaccurate bja subsequent 
change of residence, and one going abroad, 
there* being no wilful intention to mislead, and 
the next friend about to return to this country, 
the court refused a motion for requiring security, 
but without costs. Kerr v. Gillespie, 7 Beav. 
270 ; 13 L. J., 'Ch. 135 ; 8 Jur. 50. 

A. plaintiff, whose residence was correctly 
stated in the bill, ordered to give security for 
costs, because he had frequently changed his 
place of abode since the bill was filed. Player 
v, Anderson, 15 Sim. 104 : 15 L. J., Oh. 189 5 10 
Jur. 169. 

A plaintiff, who had inadvertently described 
herself: as of a place she had left at the date of 
the filing of the bill, was not ordered to give 
security for costs, and a motion for that purpose 
was refused ; but the court gave the defendant 
his costs on his not putting plaintiff to amend 
her bill. Smith v. Cornfoot , 1 De Cl. & Sm. 684 ; 
12 Jur. 260. 

Amendment.] — A notice of motion was served, 
that the plaintiff might be ordered to give 
security for costs, in consequence of misdescrip- 
tion of his residence in the bill. Pending the 
motion, the bill was amended, and the residence 
correctly inserted. The motion was refused on 
the plaintiff paying the costs of it. Ackerley v. 
Frodsham, 8 L. J., Ch. 240. 

Supplemental Bill.] — Plaintiffs filed a supple- 
mental bill for the purpose of bringing before 
the court the assignees of a defendant, who had 
become bankrupt. The plaintiffs were fully 
described in the original bill, but in the supple- 
mental bill their places of residence were 
omitted : — Jrlelcl, on motion, that they must give 
security for costs. Campbell v. Andrews , 12 
Sim. 578. 

Misdescription.] — A married woman had filed 
a bill describing herself as a spinster, and sub- 
sequently obtained an order to revive upon an 
affidavit "by herself and husband that they had 
been recently married. Upon discovery made 
that she had been married before filing the 
original bill, the order to revive was discharged 
upon the application of the defendant. Liberty 
given to plaintiffs to amend upon giving the 
usual security for costs on or before the last day 
of next term. Carey v. Bennett , 3 Eq. R. 490 ; 
3 W. E. 853, 

The plaintiff brought her bill for redemption, 
describing herself as A. B., the widow of the 
mortgagor, and claiming as his devisee and 
executrix, but she obtained probate of the bill 
as A. 0., otherwise B., spinster : — Held, that as 
the description of the plaintiff in the suit 
involved the question of her title under the will, 
the above variance did not entitle the plaintiff 
to have the bill taken off the file, or security 
given for costs. Griffith v. Blchetts, 5 Hare, 195 ; 
15 L. J. , Ch. 280 ; lo Jur. 405. 

Where the plaintiff only described himself as 
‘‘working on the line of railway between' 
Sheffield and Manchester ” : — Held, an insuffi- 
cient description, and a motion to give security 
for costs was ordered to stand over to allow him 
time to amend. Sihberinq v. Balcarres (Bart), 
1 De G. & rirn. 688 : 17 L. J., Oh. 132 : 12 Jur. 
108. 

•Vhen a sole plaintiff fil d a bill under a 


wrong name, and, by amendment, added his real 
name, and the defendant moved to take the 
amended bill off the file Held, that plaintiff 
must give security for the costs of the suit up to. 
the date of the motion. Andrewes v. Nelson, 15 
W. E. 378. 

h. English Officials and Officers Abroad. 

Officials.] — A plaintiff holding in Jamaica the 
office of stipendiary magistrate, under the 3 & 4 
Will. 4, c. 73, is not bound to give security for 
costs. Caching v. Alexander , FI. & K. 391. 

A lieutenant in the navy, holding the office of 
port captain and harbour-master in the island of 
Barbadoes, cannot be compelled to find security 
for costs. Eve ring v. Chiffienden, 1 W. W. & H. 
560 ; 7 D. P. C. 536 : 3 Jur. 288. 

Motion, that the plaintiff, a naval officer on 
half-pay, who had resided sixteen years in 
Barbadoes, where be held the office of captain 
of the port, under the appointment of the 
crown, might give security for costs refused. 
Evelyn v. Chippendale, 9 Sim. 497 ; 8 L. J., 
Ch. 232. 

A commissioner of the Ionian Islands filling 
his office out of this country could not be com- 
pelled to find security for costs, when a plaintiff. 
Nugent (Lord) v. Hareourt, 2 I). P. G. 578. 

A plaintiff employed as a civil and sessions 
judge in the service of the East India Company, 
is not exempt from giving security for costs. 
Plowden v. Campbell , 23 L. J., Q. B. 384 : 18< 
Jur. 910 ; 2 W. Ii. 553. 

Plaintiff who resides as judge in one of the 
colonies will not be compelled to give security 
for costs. Stanley v. Hume, 1 Hog. 12. 

Consul abroad, plaintiff in suit, need not give 
security for costs. Colebrodk v. Jones, Dick. 154. 

Officers.] — A plaintiff, who is a non-com- 
missioned officer, residing with, his regiment in. 
India, will not be compelled to give security for 
costs. Fisher v. Bunbuty, Sau. & So. 625. 

A motion that a plaintiff, who was a surgeon 
in the army, residing abroad with his regiment,, 
should give security for costs, was refused with 
costs. Wright v. Everard, Sau, <fo Sc. 651, n. 

Application that the plaintiff, out of the 
jurisdiction, being an officer in her majesty’s, 
service on duty with his regiment in India, 
should give security for costs, refused. Everard 
v. ;i Ir. Eq. R. 421. 

An officer on half-pay, resident abroad, is not 
privileged from giving security for costs. Long 
v. Tottenham , 1 Ir. Ch. R. 127. 

Where it appears, upon the bill that the plaintiff 
is an officer in his majesty’s service, and out of 
the jurisdiction, the defendant will be entitled to 
the usual security for costs, unless it be distinctly 
stated that the plaintiff is on actual service. It 
is not sufficient to state that the plaintiff is an 
officer of a particular regiment and residing at a 
particular place out of the jurisdiction, although 
the regiment may, in fact, be stationed at that 
place, Lillie v. Lillie , 2 MyL & K. 404. 

Security for costs will bo required from an 
officer in the service of the Fast India Company. 
Powr.il v. Bernard, 1 Bog. 144. 

Where a bill described the plaintiff as a 
lieutenant in lier maje= yb i\ ‘Gla liaior” 
now on service, the court refused to compel him 
to give security for costs. Clark v. Fergusson , 
1 (Jiff. 184 ; 5 jur. (X.s.) 1155. 

Security for costs will not be required from 
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sa. Executors and administrators must give secu- 
re, rity for costs on the same grounds as other 
persons. Shaw v. Dempsey, Sau. & Sc.. 628. 


PRACTICE 


Suing for his own Benefit.] — The fact that a 
plaintiff is insolvent, and that there is a receiver 
of his assets, is not necessarily a ground for 
requiring him to give security for costs. Malcolm 
v. Hodgldnson (L. 11. 8 Q. B. 209) commented on. 
A receiving order, made under the Bankruptcy 
Act, 1883, does not divest the debtor of his 
property ; and what he recovers as plaintiff in 
an action is his property both legally and 
equitably, although he must, when he recovers 
it, hand it over to the official receiver for the 
benefit of his creditors, if he does not pay or 
compound with them. Therefore the debtor, 
against whom a receiving order has been made, 
ought not merely on that ground to be ordered 
to give security for the costs of any action in 
which he may be the plaintiff. Rhodes v. Dawson. 
55 L. J., Q. B. 134 
240— C. A. 

Plaintiff 


i. Ambassadors and Foreign Sovereigns. 

The court will not compel a foreign ambassador 
to give security for costs. Be Montellam (Duke') 
v. Christin, , 5 M. & S. 503. 

If an ambassador’s servant brings a bill, he 
must give security to answer costs, as being a 
person privileged. Goodwin v. Archer , 2 P. W. 
452. Anon., Mos. 175. 

Where plaintiff is under the protection of a 
foreign ambassador, he must give security for 
•costs. Adderly v. Smith, Dick. 355. 

The court will compel a foreign potentate, 
resident abroad, who is a plaintiff, to find security 
for costs in a cause arising out of commercial 
transactions, Brazil ( Emperor ) v. Robinson , 
<6 A. & E. SOI ; 5 D. P. G. 522 ; 1 N. & P. 817 ; 
W. W. & D. 278 ; 5 L. J,, K. B. 168. S. P Greece 
{King') v. Wright, W. W. & D. 594 ; 6 D. P. C. 
12 ; 1 Jur. 944. 


bankrupt will 
rity for costs. 

jistr. 407 ; 3 R. R. 598. 
itiff is insolvent and gives a wrong 
ordered to give a note of residence, or 
r costs. James v. Gilladam,2 Anstr. 552. 

I in equity being found a bankrupt, 
ting the validity of the commission, 
eed in the suit, bringing his assignee 
before the court by supplemental bill, and cannot 
be required to give security for costs. Kelly v. 
Dowling , 1 Moll. 73. 

The court refused to grant a rule compelling a 
plaintiff to give security for costs by reason of 
his insolvency, » no ground being shown for 
believing that the action was prosecuted for the 
benefit of his assignees. Stead v. Williams , 
5 D. & L. 497 ; 5 C. B. 528 : 17 L. J., C. P. 109 ; 
12 Jur. 100, 

After verdict in favour of the plaintiff, and a 
rule for a new trial made absolute, he became 
bankrupt ; the court compelled him to give 
security for costs, although there was no affidavit 
that the action was carried on for the benefit of 
the assignees. Denton v. Williams, 8 D. P. CV 
123 ; 1 W. W. & H. 327 ; 2 Jur. 872, 

After joinder in demurrer, the plaintiff: became 
bankrupt and obtained his certificate. The 
defendant then applied for security for costs, 
but plaintiff’s assignees not interfering, the court 
Beckham v. Knight, 
Scott, 336 ; 6 D. P. C. 227 ; 
7 L. J., O. P. 19 ; 2 Jur. 16. 


j. Beers . 

A plaintiff who is a peer, and out of the juris- 
diction, must give the usual security for costs. 
Aldhorough ( Lord ) v. Burton, 2 Myl. & K. 401. 

Security for costs cannot be required from a 
peer, though residing abroad. Ferrars (Bari) v. 
Robins , 2 D. P. C. 636. 


simply on the ground that he was suing merely 
for the benefit of others. Larssen v. Monmouth- 
shire Ry. and Canal Co., 16 L. T. 289. rejected the application. 

Where two executors bring an action, and one 4 Bing. (ar.C.) 74 “ 

is ' abroad and the other insolvent, the court 3 Hodges, 301 ’ 

can t make an order to stay proe dings f hey 
do not give security for costs. Syltes v. Sykes. Defendant — Trial by Proviso.]— The giving 

38 L. J., C. P. 281 ; L. R. 4 C. P. 645 : 20 L. T. notice of trial by proviso by a de e id: ■ t in ai 
663 : 17 W. R. 799. action on a bid of exchange is not. sn.ifi cni co 

A plaintiff suing as executor, and, residing out make him such an actor in the cause as to induce 
of the jurisdiction, may* be spelled to give the court to compel him to give security for co.-K 
security for costs. Cat heart v. lie town. Hayes, idhougl he is insolvent; and if the plaintiff, 
173. * after notice of the defendant’s insolvency, rakes 
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861 

a step in the cause he will not be allowed to 
discontinue without payment of costs. Ford v. 
Stott, 1 D. (N.S.) 763; 11 L. J., Q. B. 235; 6 Jur.486. 

For Benefit of Creditors,] — A plaintiff since 
action executed a deed of inspectorship for the 
benefit of his creditors, and by it he covenanted 
to give up the whole of his property when 
required by the inspectors to do so. The action 
was being proceeded with for the benefit of the 
creditors":— Held, that the defendant was entitled 
to security for costs. Smith v. Saunders , 16 L. T. 
386 ; 15 AW B. 811. 

A plaintiff, in an action of trover, filed a 
petition for liquidation by arrangement under 
the Bankruptcy Act, 1869, s. 125, and a receiver 
was appointed Held, that the plaintiff was 
rightly ordered to give security for costs. | 
Malcolm v. IlodgUnson, L. II. 8 Q. B. 209 ; 21 | 
AW 11. 360. 

A plaintiff assigned all his effects to a trustee 
for. the benefit of his creditors, with power to sue 
in his name ; afterwards he became insolvent, 
and also bankrupt, and had not obtained his 
certificate, and had no means of paying the costs 
of an action. The trustee having commenced 
an action in the plaintiff’s name and without his 
authority (except under the assignment), the 
court stayed the proceedings till he should give 
the defendant security for costs. Elliott v. 
Kendrick , 12 A. & E, 597 ; 4 P. & X). 306 ; 9 
D. P. 0. 195 ; 1 AY. P. 0. 45 ; 10 L. J., Q. B. 42. 

The court refused to compel a plaintiff to give 
security for costs upon an affidavit stating that i 
he was in insolvent circumstances, and had mort- 
gaged or assigned to a third party all his interest 
in the subject-matter of the action. Parker -v. 
G. JK My., 9 C. B. 766 ; 19 L. J., G. P. 335. 

AYhere a plaintiff is bankrupt or insolvent, 
and has assigned the debt for which the action 
is brought, and is suing for the benefit of the 
assignee, the court will compel him. to give 
security for costs. Goatley v. Emmott, 15 C. B. 
29.1 ; 24 L. J., C. P. 38; 3 AY. R. 64. S. P., 
Perkins v. Adcock, 14 M. & AY. 808 ; 3 I). & L. 
270 ; 15 L. J., Ex, 7. 

Proof of Solvency.] — AYhere a plaintiff has 
recently executed a deed of assignment of all 
his property to an assignee, he will be required 
to give security for the costs of suit, unless he 
satisfies the court that he is solvent. The fact 
that he is carrying on business is not sufficient 
proof of his solvency. The Lake Meg antic, 36 
L. T. 183. 

Where Plaintiff a Trustee in Bankruptcy.] — 

See infra. 

Insolvent Corporation.] — A corporation, plain- 
tiff in an action, cannot be required to give 
security for costs on the ground that a receiver 
of its property lias been appointed by the court. 
Dartmouth Id arbour Commissioners v. Dartmouth 
Corporation, 55 L. J., Q. B. 483 ; 34 AY. E. 774. 

Company in Liquidation.] — Under s. 69 of the 
Companies Act, 1862, a judge may require 
security for costs to be given by a plaintiff 
company if there is reason to believe that if the 
cleft inlant be - icc< .•'dill in his defence the assets 
of the company will be insufficient to pay his 
costs:— Held wl ere a eompa :iy is in liquidation, 
this fact, in flic absence of evidence ro the 


if the defendant be successful in his defence the | 

assets of the company wall be insufficient to pay 1 

his costs. Pure Spirit Co. v. Fowler , 59 L. J., 

Q. B. 537 ; 25 Q. B. I). 235 ; 63 L. T. 559 ; 38 
AY. R. 686. 

Undertaking by Liquidator— Construc- 
tion.] — A limited company, after having com- j 

menced an action, was wound-up voluntarily. 

The defendants thereupon took out a summons. i 

for security for costs in the sum of 200Z. The 

liquidator opposed the application, and stated in 

an affidavit that he would set apart a sum out of 

the assets of the company sufficient to meet the 

costs. An order was made for security unless. 

the liquidator gave an undertaking in the terms 

of the affidavit. The liquidator accordingly 

gave an undertaking in writing to set apart out j 

of the assets of the company a sum sufficient to 

meet the costs which the company might be 

liable to pay to the defendants in the action. At 

the trial verdict and judgment passed for the 

company, but this was reversed on appeal, and 

judgment was entered for the defendants. The 

defendants’ costs of the action, including the 

appeal, were taxed at 7907. Held, that the 

liquidators undertaking must be construed with 

reference to the summons upon which the order 

was founded, and must, therefore, be limited to 

200Z. Ilaickins Hill Consolidated Gold Minina 

Co. v. Want, 62 L. J., Q. B. 505 ; 4 R. 577 ; 69 

L. T. 297— C. A. 

m. Plaintiff a Trustee in Bankruptcy . 

When Required.] — The court will not require 
security for costs to be given by a plaintiff who 
sues as trustee in bankruptcy even where he is 
in insolvent circumstances. Denston v. Ashton 
(L. R. 4 Q. B. 590) approved. The observations 
in Dooley's Trustee v. Whetkam (28 Oh. D. 38) 
dissented from. Cowell v. Taylor, 55 L. J., Ch. 92; 

31 Oh. D. 34 ; 53 L. T. 483 ; 34 W.R.24— 0. A. 

AYhere the trustee of a bankrupt brought an 
action in his official name as the trustee of the 
bankrupt, and there was no evidence that the 
trustee was in insolvent circumstances, the court 
refused to require him to give security merely 
because he was suing in his official name. The 
insolvency of the plaintiff not being established, 
the court expressed no opinion whether the 
decision in Denston v. Ashton (L. R. 4 Q. B. 590) 
was right or wrong. Pool eg' s Trustee v. Whet- 
ham, 54 L. J., Ch. 182 ; 28 Ch. D. 38 ; 51 L. T. 

608 ; 33 AY. R. 423— C. A. 

The assignee of a bankrupt suing for the 
benefit of the estate is not within the rule which 
requires a mere nominal plaintiff suing for the 
benefit of a third person to give security for 
costs. Denston v. Ashton. 10 B. & S, 708 ; 38 
L. J., Q. B. 254 : L. R. 4 Q. B. 590 ; 21 L. T. 20 ; 

17 AY. R. 968. 

AVhere a plaintiff becomes bankrupt in the 
middle of a 'cause, the assignees, if they proceed 
with the action, must give security for all the 
costs. The defendant may apply for this secu- 
rity at any time before a fresh step in the cause 
is Taken. “ Mason v. Polk ill, 2 D". i\ C. 61 ; 1 
C. A Ji. 620 : 3 Tyr. 595 ; 2 1. J. ; Ex. 233. 

n. Action ?wt for Plaintiffs Benefit. 

Assignment — Solicitor.] — On a merit n h dis- 
miss an action for want of prosecution (the 
plaintiff having omitted to give notice of trial 


contrary, gives sufficient reason to believe that 
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within the proper time), or that the plaintiff 
, ; ".kight.>:he' ordered to give security for costs, the 
defendant in support of the application adduced 
evidence that the plaintiff was in insolvent 
circumstances, that he had no settled residence, 
that he had mortgaged his interest in the pro- 
perty which was the sub j ect-matter of the action 
to his solicitor, and that there were charges on 
the property to its full amount. The costs for 
which the plaintiff was already liable in the 
action to the defendant were estimated at about 
70/., and the future costs at 50Z. The judge, 
being of opinion that the plaintiff was carrying 
on the action not for his own benefit, but for 
that of his solicitor, ordered the plaintiff to give 
security for costs to the amount of 200/., and 
directed the proceedings to be stayed in the 
meantime: — Held, on appeal, that the court 
would not interfere with the discretion of the 
judge as to ordering security, but that the 
amount must be reduced to 1001. Semble, that 
such an order ought to be made only under 
very special circumstances. Wilmott v. Freehold 
House Property Co ., 52 L. T. 743; 33 W. R. 
554 — C. A. Cp. cases, supra, col. 360. 

Merely Nominal Plaintiff.] —Where, in an 
action against parish officers for distraining for 
poor-rates, it appeared that the plaintiff refused 
to pay the rates by the desire of his landlord, 
who was also the attorney in the cause, the 
court stayed the proceedings until he gave 
security for costs. Tenant v. Brown , 5 B. & C. 
208. 

In an action by a pauper against magistrates 
for turning him out of a cottage, at the instance 
of parish officers who claimed the premises as 
part of the poor-house, the court refused to 
call on him to give security for costs on the 
ground that the action had been instituted and 
encouraged by a third person, who had peti- 
tioned the house of lords on the subject, and 
had thrown out expressions of a determination to 
see the plaintiff reinstated. Hearsay v. Pecliell , 
7 B. P. C. 437 ; 5 Ring. (N.C.) 466 ; 7 Scott, 477; 
2 Arn. 25 ; 8 L. J.. G. P. 247. 

Where an action of trespass appeared to have 
been brought by a man in very humble circum- 
stances, at the instigation and at the costs of his 
landlord, the court stayed proceedings until the 
latter gave security for the defendant’s costs. 
Ball v. Boss , 1 Scott (N.R.) 217 ; 1 Man. & G. 445. 

A corporation or other similar body, nominally 
prosecutors, may compel the virtual prosecutors 
to give security for costs. Reg. v. Southampton 
Harbour Commissioners , 20 L. T. 585. 

Where the whole interest of a party in an 
award is assigned to another, the court will not 
compel the latter to give security for costs in an 
action brought by the former upon the award. 
Bay v. Smith, I D. P. 0. 460. See also cases 
ante, col. 361. 

In an action on a bond, in the name of an 
obligee resident abroad, for the benefit of an 
assignee in this country, the nominal plaintiff 
must give security for costs. The assignee’s 
written undertaking is not sufficient. Youde v. 
Youde, 3 A. & E. 311. 

The court refused to order a plaint ff to give 
security for costs, on the ground that he had 
been three times on insolvent and once a bank- 
rupt, and vvas iv sub g as trustee for a third 
pars m I? ray v B i vu. 6 Ping. (ts.c.) 271 : 8 
13, P O. 279 ; 8 Scott, 557 ; 9 L. J., C. P. 174 ; 4 
Jut. 271. 


A nominal plaintiff who is a pauper will be 
compelled to give security for costs, and the fact 
that the action is brought under the direction of 
the Court of Chancery to try an alleged right 
will not exempt him from doing so. Macneal v. 
Bigg art, 18 W. R. 470. 

See next sub-dvvision. 

o. Poverty of Plaintiff. 

Security when Ordered.]— A plaintiff will not 
be oompelled to give security for costs merely on 
the ground of his poverty. Ross v. J agues , 8 
M. & W. 135 ; 9 33. P. C. 737 ; 10 L. J., Ex. 306. 

It is no sufficient ground to compel a plaintiff 
to give security for costs, that he is in extremely 
destitute circumstances, and wandering about 
from place to place without a home, and that 
he had stated, when last seen, that he knew 
nothing about the action, and that it was carried 
on by the attorney entirely on his own authority, 
and without any direction or sanction from him. 
Armitage v. 'Grafton , 1 B. C. Rep. 30 ; 10 Jur. 
377. 

The beneficial owner of an old judgment, in 
order to avoid liability to costs in a suit to be 
instituted to raise its amount, procured it to be 
assigned to a pauper, and filed a bill in his name. 
The proceedings to be stayed until the plaintiff 
should give security for costs. Burhc v. Li dwell, 

I Jo. & Lat. 703. 

Poor relator must give security for costs. Att,- 
Gen. v. SMnners 1 Co., C. P. Coop. 1. 

Security for costs required from a plaintiff, on 
the ground of poverty, when he had no beneficial 
interest in the property to be recovered, and it 
had been assigned to him collusively to evade 
liability to costs. Burke v. Hutchinson, 7 Ir. 
Eq. R. 508. 

Security for costs refused, notwithstanding 
affidavits, stating the poverty of the plaintiff, 
that he was a trustee as to one moiety of the 
subject of the suit, and disclosing facts which 
would be a good defence, and raised a suspicion 
of champerty and collusion between the plaintiff 
and his solicitor. Biirlie v. Hutchinson (7 Ir. 
Eq. R. 508) explained. Worrall v. White, 9 
Ir. Eq. R. 572. S. Cl, 3 Jo. & Lat. 513. 

The court will not in an action brought to 
recover a penalty compel a plaintiff to give 
security for' costs because he is a pauper. Ha mill 
v. Henry, 5 L. T. 243. See Browne v. Redmond , 

II Ir. C. L. R. App. xxvi. 

See preceding sub-division. 

p. Other Circumstances . 

Transportation,]— A plaintiff who is in prison 
under sentence of transportation is bound to 
give security for costs. Barrett v. Power, 9 
Ex. 338 ; 2 C. L. R. 488 ; 23 L. J., Ex. 162 ; 18 
Jur. 156 ; 2 W. R. 220. 

A plaintiff will be compelled to stay proceed- 
ings until he gives security for costs, on an 
affidavit that he had been sentenced to trans- 
portation, and was then on board the hulks. 
Dunn v. JRJ&voy, 1 Hog. 355. And see Baddeley 
v. Harding, 0 Madd. 214. 

Imprisonment.! — Merc imprisonment of plain- 
tiff does not entitle defendant to security for 
costs. Baddeley v. Harding, 6 Madd. 214. 

Alien,]— Pb lint ff, bv ai i order if tin. see ret ary 
of state jonfinod and. to V removal out of the 
kingdom under the Alien Act, ordered on motion, 
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Plamtiif Absconding.]— After an arrest of a Liberty being given to amend, the bill was 
defendant* P amtl . J rciaove( ^iV? urniture ’ amended by striking out the names of several 
and absconded, to avoid a charge of bigamy co-plaintiifs, and suing by one on behalf of the 
Held, that the defendant was entitled to security others Held, irregular, but the court allowed 
for costs. Rogers v. Manger , 4 D, 1. 0. 411. the amendment to stand, security being given 

Composition with Creditors.] — The fact of the for . costs * . -Fellowes v. Deere fib Beav. 3o3. 
plaintiffs having compounded with their creditors, + A nominal party, plaintiff, on moving to be 
Irnl one of them being resident abroad, is no ^truclv .out, is only liable to give security tor costs 
ground for calling upon them to give security *P to the time ot being struck out £wdedm 
for costs. Thomelv. RoelanU , 2' C B. 200. {Lacly)^. Irimleston (lord), 2 Moll. 82o , ^ 

On giving security for costs, a formal plaintiff 
Previous Action.]— A plaintiff having brought ma 7 tie struck out of bill ^ as such, and made 
an ejectment against the defendant, a chancery defendant. Lloyd v. Wingfield , 1 Hog. 192. 
suit was substituted by arrangement between the The court will not allow a co-plaintiff to be 
•parties, and subsequently the bill in equity was withdrawn from the record without requiring 
dismissed. After this the plaintiff brought a security to all the defendants for the past costs, 
second ejectment against the defendant : — Held, Sweeney v. Hall , Sail. & Sc. 662 : 1 Ir. Eq. B. 22. 
that he might be called upon to give security for 
•costs under s. 98 of the Common Law Procedure 

Act. 1854, the first action of ejectment not having 2. In Particular Actions or Proceedings, 
been successfully prosecuted. Skene v. Davis, , „ . , _ 

7 B. & S. 468 ; 14 L. T. 622 ; 14 W. E. 776. See Actions Tiy Mamed Women .]— See Husband 
also Staying Proceedings, ante, col. 297. AND ^ IFE * 

Change of Parties.]— If, pending a rule for a Actions by Infants.]— She Infant. 
new trial in ejectment, the plaintiff dies, the 

•defendant is entitled to have security for costs Applications for Hew Trial.]— .She Practice 
before the rule is argued. Doe d. Cozens v. (Hew Trial). 

Cozens, 1 G. k D. 508 ; 1 Q. B. 426 ; 9 D. P, C. 

1040 ; 10 L. J., Q. B. 337. Appeals to Court of Appeal.] — See Appeal. 

Where, on the trial of an ejectment, a verdict 

was taken subject to a special case, and, before ^ Appeals from County Courts.]—^ County 
the terms of it were settled, the plaintiff died : — Court. 

Held, that this formed no ground for an applica- . , „ , 

tion for setting aside the verdict or «ta 7 ing pro- n P ? 6 3 *° m Mayort Coittrt ']-^ Mayor’s 
ceedings in the action, but that the court would COURT. 

•compel the plaintiff to find security for; costs. j n Divorce Proceedings.] — See Husband and 

Doe. d. Egremont {Earl) v. Stevens, 2 D. & L. 

993 ; 14 L. J., Q. B. 258. 

Leave was given to the plaintiff in equity to Qui tam Action.]— The court will not compel 
bring an action at law. After the action had a plaintiff in a qui tam action to give security 
been commenced, the plaintiff died. His heir for costs, though it is sworn that he is a pauper, 
revived the suit, and obtained leave, on a motion and has brought a very great number of actions 
which was unopposed, to continue the action, by the same attorney. " Gregory v. Elvldge , 2 
The defendant applied to this court that the new D. P. C. 259 ; 2 C. & M. 336 ; 4 Tyr. 235. 
plaintiff might give security for the costs of the Or although it appears by affidavit that he is 
action. The court considered that it had no insolvent. Field v. Carr on, 2 H. Bl. 27. 
jurisdiction so to order, but it suspended the 

prosecution of the action until security had been In Ejectment.]— A party residing abroad may, 
given. Hilton v. Granville {Lord'), 5 Beav. 263 ; upon being admitted to defend an ejectment as 
II E. J., Oh. 388 ; 6 Jur. 475. And see Or. & Ph. landlord, be required to give security for costs. 
283. _ . . . d. Hudson v. Jameson, 4 M. & By. 570. 

A plaintiff described himself as resident in But a landlord, who can satisfy the court or a 
Ireland, and. the defendant, by obtaining orders judge that he is in possession of the land for 
for him, waived his right to security for costs, which an ejectment is brought, either by himself 
The plaintiff afterwards died, and his personal or his tenant, is entitled to appear and defend the 
representative (who was also resident in Ireland) ejectment as matter of right, since the 15 & 16 
obtained an order to revive under 15 & 16 Viet. Viet; c. 76 : and it is not competent to the court 
c. 86, s. 5 : — Held, that the defendant was entitled or a judge to impose on him any condition, such 
to an order for security for costs, as against the as giving security for costs, and even although a 
new plaintiff. Jackson v. Davenport , 29 Beav, foreigner residing out of the jurisdiction of the 
212 ; 30 L. J,, Oh. 272 : 7 Jur. (N.S,) 1224 ; 9 court. Bntler v." Meredith, 11 Ex. 85 ; 24 L. J., 
W. 1L 356. Ex. 239 ; 1 Jur. (N.S.) 450 j 3 W. B. 443. ' 

Where the < rig rml defendant who had btained 

security for costs became bankrupt, his assignees, Quo Warranto,] — In quo warranto informa- 
who had become parties by supplemental bill, tions, the court will not force an indigent relator 
were held entitled to call for a fresh security, as to give security for costs, when it does not appear 
limy could not have the benefit of the recogin- that i lie fa - 1 of indigence liad not conic, to tin 
wntei nirc adv entered into. Ogbornt v, Bartlett . defendant’s k iov ledge befo :e ; v u.e joined. Rex 
Beani - ■ v. buy, X 11. P. 0. 32. 
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.lid security for the costs of the taxation, and also 
wn for the" balance that may be found due from him. 
ion Anon., 12 Sim. 262. 

ing Where a client, resident abroad, applies for 
ive the taxation of his solicitor’s bill of costs, on his 
'em. undertaking to pay, he must give security for the 
costs of the proceeding. Passmore, In re, 1 Beav. 
ual 94 ; 8 L. J., Ch. 229. 
v 

f Petition to Wind-up Company.] — A petitioner 
in a petition for winding up a company filed a 
petition for liquidation by arrangement under 
> a the Bankruptcy Act, 1869. jSTo trustee had been 
for appointed :~Held, that the petitioner must give 
ou ^. security for costs in the winding-up petition, 
• c k Malcolm v. Ilodghinson (L. B. 8 Q. B. 209), and 
Brocldeharih v. King's Lynn Steam shig? Co. (8 
C. P. D. 365), followed. Carta Para Gold 
Mining Co., In re, 51 L. J., Ch. 191 ; 19 Ch. IX 
incy 457 ; 46 L. T. 406 ; 30 W. B. 117. 
yr So petitioner described as resident out of the 
j>* jurisdiction ordered to give security. Royal 
Ranh of Australia, In re, Latta , Ex parte, 3 
De G. & Sm. 186 ; 1 9 L. J., Ch. 387 ; 1 4 Jur. 908. 
an The rule by which a plaintiff resident out of 
jTK | the jurisdiction is compellable to give security 
for costs does not in any case extend to other 
ac 1 parties : — Held, therefore, that shareholders ap- 
on pearing upon a winding-up petition could jnot 
be ordered to give security. Percy and Kelly 
“ Michel Co., In re, 45 L. J., Ch. 526 ; 2 Ch. D. 531) 
24 W. R. 1057. 

^ Claim in Winding-up.] — F., who was a foreigner 

bn * n ‘Scotland, brought an action in the 

l . Queen’s Bench Division against the H. company. 
' 0 Upon the company being ordered to be wound-up 
f n 9 * the proceedings in the action were stayed, and a 
claim was made in the winding-up. The liqui- 
■ ; dator asked that F. might be ordered to give 
security for costs. The court below held that an 
■I „ order in the winding-up would not be enforceable 
' in Scotland under t lie J udgm cats' E xtension Act, 

a ? 1868, and that F. must give security for costs ; 
1 ? but the attention of the court was not called to 
s. 122 of the Companies Act, 1 862, which provides 
J . for the enforcing of orders made in the wincling- 
n f up of a company in England by the courts of 
, ’ Scotland and Ireland. On appeal fresh evidence 
Y * was adduced which shewed that F. had property 
f. in England sufficient to pay the costs of his claim 
" a in case he should fail, and on this ground the 
J°, court discharged the order for security, without 
I expressing any opinion on the point decided. 
1 p Howe Sewing Machine Co., In re, Fontaine's 
°f Case, 41 Ch. D. 118 ; 61 L. T. 170 ; 37 W. E. 680 
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to it, is out of the jurisdiction of the court, the 
* respondent may make a substantive motion for 
security for costs. Atkina v. Coolie , 3 Drew. 694 ; 
26 L. J'i, Ch. 353 ; 3 Jur. (n.s.) 283 ; 5 W. It. 
381. 

The plaintiff obtained an injunction to restrain 
the defendants from parting with goods alleged 
to bear improperly the plaintiffs trade-mark. 
The defendants, who were shipowners, had no 
interest- in the goods, which had only been put 
in their hands for transmission. S., a resident- 
in America, who claimed to be owner of the 
woods, served notice of motion that he might be 
at liberty to reship the goods to a foreign port, 
and that if necessary he might be added as a 
defendant to the action : — Held, that 8. must 
give security for the costs of the motion, for that 
whatever his position as to costs might be if and 
when he was made a defendant, he must on this 
motion be treated as a person resident abroad, 
coming forward to enforce a right, and stood in 
the position of a plaintiff. Apollinaria Co. v. 
Wilson, 55 L. J., Ch. 665 ; 31 Ch. D. 632 ; 54 
L. T. 478 ; 34 W. E. 537— C. A. 

Petition to refer.] — A foreigner, who claimed 
to be a creditor of the testator in the cause, 
petitioned to have his claim referred to the 
master, after he had made his report : the court 
made the order, upon condition of his giving 
security for the costs. Dr ever v. Maudedey , 5 
Euss. 11. 

Defendant having Conduct of Cause.] — -After 
decree, one of several defendants obtained leave 
to have the conduct of the cause, and, living out 
of the jurisdiction, was ordered to give only the 
ordinary security for costs. Mynn v. Hart, 9 
Jur. 860. 

3. The Application. 

Order LXV. r. 6 (1883). 

Time for — Present Practice.] — The old rule 
in chancery that an application that a next 
friend should give security for costs must be 
made before the next material step in the cause 
is taken, and the old rule at common law, that 
the like application must be made before issue 
joined, is abrogated by the new judicature rules ; 
and under r. 8 of Ord. XVI. the court has a 
judicial discretion to direct security for costs 
to be given at any time. Mariano v. Mann . 

C ■ , 49 L. L Oh. 510 ; U Ch. D. 419. 

The old rule of the Court of Chancery that 
an application for security for the costs of an 
action must be made promptly, is inconsistent 
with the provisions of r. 2 of Ord. LV. that 
security for costs may be given “ at such time or 
times ” as the court may direct, and must he 
taken to have been abrogated : — Held, therefore, 
that an application by a defendant for security 
for the costs of an action brought against him 
by a limited company might be made after reply 
and notice of trial. Lyilney and Wiqpool Iron 
Ore Co. v. Bird. 52 L. J., Ch. 640 ; 23 Ch. D. 

I.; p/y 358 : 48 L. T. 893' y V- 

The old rule in chancery, that an application 
fur security for the costs of an action must be 
made within a reasonable time, is inconsistent 
with rim provision of r. 6 of Ord. LXV.. that 
such security may bo k * given at such times as 
the court or a judge shall direct/ 5 and it must 
thereh re be taken to have been abrogated. 
Under r. 6 there is a judicia discretion to direct 


security for costs to he given at any stage of the 
proceedings. Smith , In re, Bain v. Bain, 75 
L. T. 46— C. A. 

An order for security will not be made where 
there has been delay in making the application, 
and expense has been incurred in the meantime 
■ by the plaintiff Duffy v. Joyce, 25 L. B., Ir. 42. 

Practice at Law.] — The writ of sum- 
mons in an action under the Summary Procedure 
on Bills of Exchange (Ireland) Act, 1861, was 
served on the defendant on the 10th of June, 1SS2, 
and on the 20th of June the defendant by notice, 
required security for costs to be given, on the 
ground that the plaintiff resided out of the 
jurisdiction, and, in compliance with the plain- 
tiffs requisition, duly made an affidavit of 
merits, a copy of which was delivered on the 
23rd of June, and upon the same day the defen- 
dant, by leave of the court, entered an appear- 
ance requiring a statement of claim, the 
appearance being entered without prejudice to 
an application for security for costs. No state- 
ment of claim was delivered until the 18th of 
November, 1882. Upon its delivery, the defen- 
dant, on the 24th of November, took out a 
summons for security for costs, and on the 25th 
delivered his defence, without prejudice to the 
then pending summons : — Held, that the defen- 
dant was entitled to an order for security for 
costs. Ileil v. Lazenhy, 12 L. R., Ir. 75. 

An application to compel the plaintiff to give 
security for costs on the ground of his residing 
out of the jurisdiction of the court, may be made 
after an order has been obtained for time to 
plead on the usual terms. Dowllmj v. Harman , 

6 M. & W. 131 ; 8 D. P. C. 165 ; 9 L. J., Ex. 53 ; 

4 Jur. 43. 

An application for security for costs, on the 
ground of the plaintiff s residing abroad, must be 
made promptly after the defendant knows that 
fact. Duncan v. Stent, 1 D. & E. 348 ; 5 B. & Aid. 
j 702. 

It is no objection to a motion for security for 
costs on the ground that the plaintiff (a foreigner 
having a very shadowy residence in this country) 
has assigned his interest in the result of the 
action, that the fact was known to the defen- 
dant more than a year before, and that the cause 
is ripe for trial. Zychlindd v. Maltby, 14 C. B. 
(N.s.) 322. 

Before the trial of a cause, the plaintiff went 
to reside abroad ; the defendant proceeded to 
trial, with a full knowledge of that circum- 
stance ; at the trial a juror was withdrawn, by 
consent, upon a new notice of trial being 
given : — Held, that the defendant was too late 
to apply, for security for costs, Wahmriyht v. 
Bland, 2 C. M. & E. 740 ; 4 D. P. C. 547 : 1 Tyr. 

& 0. 137 ; 1 Gale, 333. 

Where a plaintiff resides abroad, the court has 
a discretionary power to require security for 
costs, notwithstanding the defendant has pro- - 
ceeded in the cause after he knew that the 
plaintiff resided abroad. Fletcher v. law. 5 
N. 1 M. 351 : 3 A. g E. 551 ; 1 H. & W. 430. 

It is too late to apply for security for costs 
after judgment signed. Borha v. Scadona, 2 
L>. P. C. 710. 

A morion for security for cost's may be made, 
notwithstanding the defendant is under terms 
.to take short notice of trial, or such notice _as the 
plaintiff can give, provided issue is not joined. 
Wed v. Cooke. 1 a B. 312 ; 2 I). & 1.. 834 ; 14 
L. J., C. P, 151. 
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In an action for penalties for bribery, an I Plaintiff compelled to give security for costs, 
application for security for the costs to be there- oil affidavit of his residing in Ireland, the cause 
after incurred was refused, the application not not having been at issue, and the venue laid in 
having been made until after there had been an Middlesex, and proceedings stayed in the mean- 
abortive trial, and notice of trial had been again time, Moloney v. Smith , M*Clcl. <5c 1. 213. 
gi ven. Magee v. Mark, 10 Ir. 0. L. R. 275. A motion to stay the proceedings of a plaintiff 

Security for costs may be applied for at any until he shall give security for costs should be 
time before plea pleaded : even after the defen- made as early as possible, but circumstances may 
dant has had an order for time to plead, exist under which such motion would never be 
Gurney v. Key, 3 D. P. C. 559 ; 1 H. & W. 203. too late. Home v. Thompson , Sau. & Sc. 622. 

S. P.. Wilson v. Minchin, 1 D. P. C. 299 ; 2 A feme covert and infant, as co-plaintiffs, 
C. &c J. 87 ; 2 Tyr. 166 ; 1 L. J., Ex. 39. by the same next friend, filed a bill in vacation. 

*So at any time after plea pleaded. Fletcher v. The defendant filed a demurrer within the 
Law 5 N. & M. 351 ; 3 A. & E. 551 ; 1 H.& W. 130. month allowed by the rules of court, and, at the 

time of filing it, served a notice on the plaintiff, 

Practice in Equity.]— A motion lfhat that he would apply, on the sitting of the court, 

defendant, residing at Oporto, should give to have the proceedings stayed, unless security 
security for costs' before he returned there, for costs were given, or the next friend 
refused, the answer having been filed. White- charged : — Held, that the defendant had not, by 
head v.’ Murat, Bunb. 183. demurring, taken such a step as, under the 

Security for costs not granted, after any step, circumstances, was a waiver of his right to 
as answering, or taking time to answer bvVlefen- require security for costs. ^ Dr man Y.Ma-nniv, 
dant. Craig v. Holton, 2 Bro. 0. C. 609. 2 Con. <k L. 87 ; 3 Dr. & War. 151 ; 5 Ir. Eq. It. 

A defendant mav apply for security for costs 162, 190. 
after answer, if he had no notice, at the time Where defendant, after having appeared to an 
of answering, that the plaintiff was out of the injunction bill, suffers the plaintiff to make his 
jurisdiction; but if he takes any step in the order for the injunction absolute, he is too late 
cause after such notice, he waives the security to require the plaintiff to give security for costs, 
for costs, lb. Foster v. Eyres, 7 Ir. Eq. R. 638. 

Process for want of an appearance or answer Security for costs refused after the time for 

against a defendant is a bar to his application answering had expired, and a notice had been 

for security, for costs. Groves y. Blake, 1 Hog. 359. served to have bill taken as confessed. Solan 
Taking time to answer precludes motion for v. French , 10 Ir. Eq. R. 211. 
security for costs against plaintiff abroad. Prior Security for costs refused after the time for 

v. Write, 2 Moll. 361. answering had expired. Fred v. Trant, 11 

Where plaintiff is abroad, and the defendant Ir. Eq. R. 278. 
becomes apprised of it, he cannot obtain security When a plaintiff becomes liable to give 
for costs, if he afterwards takes any other step security for costs after answer, the filing of the 
in the cause, such as applying for time to answer, replication will not preclude the defendant from 
MeUomcchy v. Mdiorucohy, 2 Ves. 24. S. (1, obtaining the order. Long v. Tottenham, 1 
nom. Migliorueci v. MigUorueci, Dick. 147. Ir. Ch. R. 127. 

Security for costs by plaintiff, refused; an Where an answer is not required by the 
answer being by mistake filed after defendant notice of a cause petition, the respondent may 
knew plaintiff was abroad, but sworn long before, move for security for costs at any time before 
Pyott v. Di/ott, 1 Madd. 187. he takes a step in the cause, and before the 

‘plaintiff ‘resident in England ordered to give petition is set down in the Lord Chancellor’s 
security for costs after appearance by defendant, list for hearing. Long v. Long, 1 Ir. Ch. R. 
but before answer. Stackpoole v. O' Callaghan, 618. 

1 Rail &• B. 566, I But if interrogatories be annexed to the 

If a plaintiff be out of the jurisdiction, and petition, and the respondent is required .to 
the defendant require from him security for answer them by the notice, he must move for 
costs, the right to have the security is waived, security for costs before he takes a step in the 
if it ; appear that after the defendant had know- cause, and before the time for answering has 


expired. Eure v. D/ryer , 8 an. 8e. 653, n. 
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, costs, he by applying for further time to answer 
does not waive any right that he may have: to 
such security upon grounds dehors the bill, and 
not discovered by him when he applied for 
further time, although they might have been so 
discovered had he made inquiry. Swanzy v. 
Bmanzy, 4 Kay & J. 237 ; 27 L. J., Ch. 419 ; 
,4 Jur. *O t .S.) 1013 ; 6 W. lb 414. 

After Amendment.] — Although a suit may 
have proceeded to a late stage without security 
for costs being applied for, yet where the 
■statement of claim has been amended so as to 
introduce an entirely new case which requires 
.additional and more expensive evidence, an 
.application for security for costs will be enter- 
tained. Xorthamyrton Coal Co. v. Midland 
Waggon Co.. 7 Ch. D. 500 ; 38 L. T. 82 ; 26 
W. It. 485 — C. A. 

A plaintiff by his bill described himself as 
resident within the jurisdiction. The defendant 
had some notice of his being resident abroad. 
The defendant answered : and, in a subsequent 
amendment, a demurrer was allowed, with 
liberty to amend. The plaintiff having amended 
and described himself as resident abroad, the 
■defendant obtained an order of course : — Held, 
under these circumstances, first, that such an 
■order might be obtained as of course, though 
.after answer ; secondly, that it was not neces- 
sary, in the petition for the order, to state that 
an answer had been filed; and, thirdly, that 
though the defendant might have precluded 
himself from asking for security for costs in the 
.suit as it stood before the last amendment, still 
he was not so precluded after the plaintiff, by 
.amendment, stated himself to be resident abroad. 
Wgllie v. Ellice . 11 Beav. 99; 17 L. J., Ch. 378; 
12 Jur. 711. 

Matter of Discretion,] — The application that 
.a plaintiff residing abroad do give security is a 
matter of discretion. Fisher v. Banbury, Sau. <fc 
Be. (525. 

Ko Stay of Proceedings,] — The service of a 
notice of a motion for security for costs is no 
bar to the entry of process. The entry of a 
sequestration prevents the defendant from plead- 
ing or demurring, even if it was irregular. 
Lloyd v. Trim lest on (. Lord ), 1 Hog. 482. 

Service of notice of motion to give security for 
■costs will not stop the plaintiff’s proceeding to 
hear the cause. Trie v. Chilian, 8 Ir. Eq. It. 371. 

- — By whom given.] — A judge’s order, 
■directing that the plaintiff do forthwith give 
“security for costs, is no stay of proceedings in 
the meantime. Hill v. Fletcher, infra. 

Defendant in Contempt.'] — A defendant in 
■contempt, against whom an attachment is sealed, 
cannot apply for an order that the plaintiff give 
■security. Tremnion v. Sargon , 8 L. J., Ch. 207 ; 
3 Jur. 121. 

Onus of Proof] — It is not necessary for a 
defendant io shew the stage of the proceedings, 
in Older to obtain a rule nisi for' security for 
■costs. Cole v. Beardy, 5 I). P. C. 161. 

It is for, the plaintiff to shew that the motion 
is not in time, Jones v. Jones , 2 Tyi\ 216 ; 2 0. k 
d. 207 ; 1 IX IX (X 313 ; 1 L. J., Ex. 77. 

Where Defendant also resides Abroad, ]~ 

Where a defendant moves that the plaintiff, 
residing abroach should give security for 


the court will not make the rule mutual, on the 
ground that the defendant is also resident 
abroad. Baxter v. Morgan, 2 Marsh. 80; 6 
Taunt. 379 : 16 B. B. 62S.‘ 

Ho Defence on Merits,]-— It is no ground for 
refusing a rule, for the plaintiff to find security 
for costs, that the defendant has no defence on 
the merits. Edinburgh and Leith By. v. 
Dawson , 1 W. W. & H. 561 ; 7 D. P. 0. 573 ; 3 
Jur. 55. S. Pi, Ciraq no w Hassan t 1 -'Marsh; 421 ; 
6 Taunt. 20 ; 16 B. B. 559. 

Semble, the merits of the case cannot be entered 
into on the application. Thirst v. Padwicli, 17 

L. J., Ch. 169 ; 12 Jur. 21. 

Form of Order — Fixed Time.] — The court will 
not appoint any fixed time before which a plaintiff 
is to give security for costs. Broughton v. Jeremy , 
1 H: & W. 525. 

The plaintiff’s attorney undertaking by the 
order to find security, does not bind the plaintiff 
or his attorney to give security unless he pro- 
ceeds with the action. If ill v. Fletcher , 1 L. 

M, & P. 518 ; 5 Ex. 470. 

A judge’s directing the real plaintiff in an 
action brought by a nominal plaintiff, who is 
insolvent, to make himself responsible for the 
defendant’s costs therein, is wrong, and ought to 
be amended ; as the defendant is in such case 
entitled to security for his costs, to the satisfac- 
tion of the master. Maisw. Me Fa mar a, 5 Ex. 
267 ; 1 L. M. k P. 296. See Day v. Smith and 
Toude v. Youde, ante, col. 363. 

Waiver of Bight.] — A petitioner— an unsatis- 
fied judgment creditor — residing out of the 
jurisdiction, asking for an order for the compul- 
sory winding-up of an association, was, on the 
application of the respondents, ordered to give 
security for costs to the amount of 1002. : — Held, 
that filing affidavits after taking out a summons 
for security was not a waiver. Home Assurance 
Association . In re, L. B. 12 Eq. 112 ; 25 L. T. 
199 ; 19 W. B. 947. 

The entry of an appearance requiring a state- 
ment of claim is not a waiver of the defendant’s 
right to security for costs from a plaintiff resid- 
ing out of the jurisdiction. Tcllett v. Lalor , 8 
L. B., Ir. 8. 

In an action to recover the balance alleged to 
be due on a bill of exchange between the original 
parties to the bill, and in which the indorsement 
of the writ credited the defendants with certain 
alleged payments, the defendants entered an 
appearance requiring a statement of claim, and 
afterwards applied for security for costs, on the 
ground that- the plaintiff resided out of the juris- 
diction. The affidavit of merits stated that the 
bill was an accommodation bill, for which no 
value was received, and that the defendants had 
a good defence on the merits : — Held, first, that 
the defendants had not waived their right to 
security for costs by appearing ; secondly, that 
the affidavit of merits was sufficient. Charles- 
worth v. Clayton , 10 L. R., Ir, 357. 

After a defendant has undertaken to accept 
short notice of trial, he cannot require security 
for costs from the plaintiff, a foreigner residing 
abroad. Be Montella no {Duke) v. Garcias , 7 
Moore. 361 ; I Bing. 67 ; i L. J. (o.s.) C. IX 9. 
S. IX. Michael y. Fa fskiM H B1.593;3B.K 512: 
Muller v. Gernon, Steel v. Lucy 3 Taunt. 272, 273. 

5 defe.uda.iu. may roq .tire security after he has 
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7 Ir. Eq. R. 90. S, P., Nugent v. Hill , 
7 If. Eq. R. 90. 

Applications as to security for costs may 
properly be made in chambers. Tynte v. Hodge , 
- ~ ' & H. 692 ;1N.E. 48 ; 8 Jur. (N.S.) 1226 ; 

7 L. T. 349 ; 11 W. R. 52. 

Previous Demand, when Necessary.] — An 

application must in all cases be made to the 
plaintiff or his attorney before a motion for 
security for costs will be entertained. Adams v. 
Brown, 2 M. k Scott, 154 ; 9 Bing. 81 ; 1 3). P. C. 

P., JBass v. Olive, 3 
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he has no defence on the merits. Edinburgh and | Keogh 
Leith liy. v.' Dawson, 7 D. P. G. 573. . 

Secus, if he has agreed to take short notice of 
trial.f or : a': specific : day.; lb. m . r . 

••• ■'Motion:'' to .stay proceedings until plaintiffs | 2 John, 
resident abroad should give security for costs, 
refused with costs, the defendant being aware of 
the non-residence, but delaying his application 
until a negotiation for an amicable settlement, 
opened by him, had terminated unsuccessfully ; 
and several months had elapsed after the notice 
to press for his answer, and the further time 

given to him by plaintiff to file his answer had 273; 1 L. J., 0. P. 167. 

nearly expired':— Held, that the defendant had M. k 8. 283. 

waived his objection, as, if he meant to rely on Three clays’ notice to tl 
it, he should have come immediately, or at least an intention to move the 
when he was served with the notice to press, give security for costs, 

Watson v. Pirn, 2 It. Eq. R. 26 ; Sau. & Sc. 642. demand and refusal, and 

a rule upon such notice. 

Liberty to renew Application.] — On an appli- D. P. C. 633 ; 6 Scott, 24 
cation by defendants in a suit by a company in It is not necessary t( 

liquidation, Malms, Y.-C., ordered security suffi- viously to moving for s< 

cient to cover the costs of the defendants’ it is intended to be part < 
answers, with liberty to renew their application ings be stayed in the r 
for further security when their answers had been Steele, 5 D. P, C. 331. 
put in. On appeal : — Held, that the matter was Wright, W. W. k D. 594 
one of discretion, and that apart from this the The court will, compel 
course adopted was convenient and proper, of the jurisdiction, to 
Western of Canada Oil Land and Worhs Co. v. although no previous api 

Waller , 45 L. J., Oh. 165 : L. R. 10 Oh. 628 ; 23 to the plaintiff’s attorney, or notice of the motion 

"W. It. 738. given. But without such application or notice, 

.the rule nisi will not stay proceedings.^ Jones v. 

Past as well as Future Costs.]— Security for Jones, I D. P. C. 313 ; 2. C. k J. 207 ; 2 Tyr. 
costs where the plaintiff has become bankrupt 216 ; 1 L. J., Ex. 77. S. P., Bailie v. Do .Bernal e.s, 
or has filed a petition for liquidation, is not 1 B. & Aid. 331. , 

necessarily confined to future costs, but may It is not necessary to make any application bo 
when applied for promptly, be extended to costs the plaintiffs solicitor previous to the notice of 
already incurred in the suit. Broeldebanh v. a motion to stay the proceedings of a plaintiff 
King's Lynn Steamship Co., 47 L. J., C. P. 321 ; until he shall give security for' costs.'" ■..Shaw, 

3 G. P. D. 365 ; 38 L. T. 489 ; 27 W. R. 94. Dempsey, >Sau. & Sc, 628. 

Under the Judicature Act, when plaintiff goes ■. . 

out of the jurisdiction, security for costs as well Sufficiency of Affidavit . m Support, ]— An tiffi- 
past as future may be ordered to such amount as davit for security for. costs,, stating that the 
the court may think fit, in accordance with the old plaintiff resides out of . the jurisdiction of the 
common-law practice. Massey v. Allen , 48 L. J.. court, “as this deponent is informed and believes 
Oh. 692 ; 12 Oh. D. 807; 41 L. T. 788: 28 W. II. 243. is ins ufficieut ; and such application, being dis- 

The court will not compel a plaintiff to give charged on account of a defective affidavit, 
security for costs already incurred. Oxenden v. cannot afterwards be renewed on an amended 
Cropper. 4 D. P. 0. 574.* affidavit. Jaynes v. ColUnson, 2 D. k L. 449 ; 

During the pendency of a rule for a new trial 13 M. & Y . 558: 14 L. J., Ex. 2; 8 Jur. 1010. 
obtained by the plaintiff, the court will not com- S. P., Sandy s v. Hohlov, 6 D. P. C. 274. 
pel him to give security for the future costs in An allegation in an affidavit to obtain security 
the cause. Ih. " for costs, that the plaintiff is residing abroad, is 

Where a person not a party to the suit, and prima facie a sufficient statement that lie is not 
out of the jurisdiction, appears in chambers upon abroad for a mere temporary purpose. Hanoi en 
an adjourned summons, and is ordered to pay v. Mangles, 12 M. k W. 313 ; I I). & L. 395; 13 
costs, if he subsequently appears by petition in a L. J., Ex. 84. ; 7 Jur. 1116. 

representative character, the court will not make An affidavit to compel a plaintiff to give 
him pay costs previously incurred before prose- security for costs is sufficient, . if it can be 
curing his claim in such representative capacity ; collected from the context that the deponent is 
but. as not being a defendant and being out of the defendant in the cause, although he. is. not so 
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plaintiff' resided in London, "but had a registered, 
office in Dublin, and occasionally visited Dublin. 
The court held the affidavit -insufficient to sus- 
tain the motion, which was accordingly refused. 
.Cdrdiner v. Harris , 8 L. B., Ir. 352. 

It is sufficient if an affidavit of the defendant 
in support of such a motion states positively, 
though generally, that he has a good defence 
on the merits. Duff v. Hove, Ir. E. 6 C. L. 509. 

A motion to compel a plaintiff to give security 
for costs will not be granted where the defendant, 
in the affidavit on which it is grounded, admits 
his liability, but disputes the amount, and 
alleges his intention to pay money into court 
without specifying the sum. Kirk v. Craig , 15 
W. E. 715. 

An affidavit by the defendant to support a 
motion for security for costs need not specifically 
negative every circumstance whereby the action 
could be supported ; but it is sufficient that it 
makes a prirna facie case, if the affidavits on the 
other side do not allege such circumstance to j 
have occurred. Brennan v. France, 15 W. B. 997. | 

A motion to stay the proceedings of the plain- 1 
tiff's until they should give security for costs 
was refused with costs, because the defendant’s 
affidavit in support of the motion had misrepre- 
sented and suppressed some of the material facts. 
J furphy v. ArcUdall , Sau. & Sc. 630. 

4. Amount of Security. 

In determining the amount of security for 
costs to be given under Ord. LV. r. 2, the court, 
as a general rule, will have regard to the appli- 
cant’s costs previously incurred -'as well as to 
future costs. Massey v. Allen , 48 L. J., Oh. 692 ; 
12 Ch. D. 807 ; 41 L. T. 788 ; 28 W. E. 243. 

The old rule of the Court of Chancery, limiting 
the amount of security, is altogether superseded 
by Ord. LV. r. 2. Ib. 

The court will follow the old rule as to the 
amount to be paid on deposit as a security foi* 
costs, unless some special reason is shewn why 
the amount should be greater. Paxton v. Bell , 
24 W. E. 1013. 

In a suit between party and party, the court 
will not require a plaintiff out of the jurisdiction 
to find security for costs to a greater amount 
than 100/. (that being the sum prescribed by the 
consolidated orders), without going into the 
merits of the case, which it will refuse to do 
upon an interlocutory application. Barry v. 
Jenkins, 19 L. T. 276. 

The security for costs directed by the Com- 
panies Act of 1862, s. 69, to be given by a limited 
company is not limited by the amount fixed by 
the court in the case of a plaintiff being out of 
the jurisdiction, hut the amount is to be deter- 
mined by an inquiry in chambers, according to 
the particular circumstances of the case. Im \perial 
Bank of China, India , and Japan v. Bank of 
Hindustan , China, and Japan , 35 L. J., Ch. 678 ; 
L. E, 1 Ch. 437 ; 12 Jur. (N.S.) 493 ; 14 L.T. 611: 
14 W. E. 811. ' 

4he ancient sum of 40/., as the amount in 
which security must be given to answer costs on 
the plaintiffs residing abroad, is not increased 
under adverse motion on any special circum- 
stances, If, however, such a plaintiff asks a 
favour of the court, further terms may be 
imposed on him. ' (rage v. Stafford, 2 Yes. 557. 

j he court v ill not c< mp<: 1 a plait tiff to give 
security for costs to an amount equal to what 
the defendant’s costs may amount to, where the 
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expenses may be very great owing to the wit- 
nesses residing at a distance, and out of the 
jurisdiction of the court. Kent v. Poole, 1 W. 
W. & H. 560 ; 7 D. P. C. 572. 

In a quo warranto information the court will 
compel the relators to give security for costs 
beyond 20/., if they do not appear to be the bona 
fide relators. Beg. v. Dudley, 7 D. P. C. 700. 

It is the duty of the master to settle the 
security to be given for costs by plaintiff, a 
foreign merchant. Odwyer v. Salvador, Dick. 
372. 

/The court will not interfere with the master’s 
discretion as to the amount of security for costs 
to be given by a foreign plaintiff, unless a case 
of manifest and gross error is made out. French 
v. Maude, 4 Scott (n.r.) 719 ; 4 Man. & Gr. 107. 

Several Defendants.] — Where the plaintiff is 
resident out. of the jurisdiction, each defendant 
in the cause is entitled to a separate security for 
costs, to be immediately available whenever costs 
in the cause, or of interlocutory proceedings, are 
awarded to him against the plaintiff. Even 
where the order is that the plaintiff give one 
security for the costs of all the defendants, and 
such security is given accordingly, it is to be 
considered as representing a fund, to be applic- 
able, from time to time, in payment of the costs 
of each of the defendants, according to the 
priority of the orders by which they were 
awarded. Byre v. Mahon y, 6 Ir. Eq. R. i 1 5. 

One of several defendants having obtained an 
order for security, based upon an estimate of the 
amount of his own costs, the court refused to 
extend the bond (oil the request of the plaintiff) 
to the costs of all the defendants. Massey v. 
Allen, supra, ■ ..■■./ /" /) :.■■■ ; 

Where plaintiff is bound to give security, each 
defendant suing separately is entitled to a sepa- 
rate bond of 407., though only one is payable. 
Lowndes v. Robertson , 4 Madd. 465. 

5. Who may be Sureties. 

When a plaintiff is required to give security 
for costs, it is irregular for his solicitor to be his 
surety. Pardon v. Zabertouehe, 1 Ph. 265 ; 12 
L. J., Ch. 436 ; 7 Jur. 589. S. P., Norman, In re 
11 Beav. 401. 

Where the plaintiff is out of the jurisdiction, a 
defendant is at liberty to require the security of 
solvent persons to be given for costs. Cliff e v. 
Wilkinson, 4 Sim. 122. 

Where a plaintiff resides abroad, and an order 
j is made to stay his proceedings until he gives 
security for costs, the security of a person also 
residing abroad, who has large real estates within 
the jurisdiction, will not be accepted by the 
court. Knight v. De Blaquiere, Sau. & Sc. 648 : 
1 Ir. Eq. B. 375. And see Sau. & Sc. 655, n. 

But such a surety, along with a co-surety to 
answer for interlocutory costs might be accepted. 
Ib. 

Circumstances exist under which the usual 
number of sureties might be dispensed with. Ib. 

An officer in her majesty’s army named as 
obligor in a bond of security for costs is not an 
insufficient surety from his regiment being at the 
time quar ered i Scotland. MU lor v. Hales. 43 
L. J.„ Ch. 446 ; L. E. 17 Eq. 430 ; 30 L. T. 10 : 
22 W. E. 625. 

A. B. was ordered to be substituted for 0. D. 
(a defendant), as the next frit id of the plaintiff, 
and C. D. was ordered to give security for costs 
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up to that time Held, that the proper security 
was the bond of C. I). and of a responsible surety. 

'• Payne y. IMJle s 16 Beav. 563'; 22 L. J., Oh. 
1037; 1 W. 11.238. 

The bond of the British Guarantee Association, 
incorporated by act of parliament, held a suffi- 
cient security under an order to give security for 
costs. Plestoio v. Job nson, 1 Sm.& G. (App.) xx. ; 
2 Eq, B, 38 ; 2 TV. B. 3. 

6. Bankruptcy of Surety. 

Fresh Security.]— The surety for costs of a 
plaintiff, resident abroad, became bankrupt a few 
days after the decree dismissing the bill with 
costs, and before the costs had been taxed iinclei 
it. The plaintiff haying afterwards presented a 
petition of re-hearing, the court ordered the pro- 
ceedings upon it to be stayed until the plaintiff 
should have found a new surety. Larntmr v. 
j Holcombe, 1 Ph. 262 ; 12 L. J Ch. 167 ; 7 Jur. 9/ . 

isfew security ordered to be given for costs, the 
surety having beeom e bankrupt. VeitclbY. Irving , 
11 Sim. 122 ; 9 L. J., Ch. 327. 

Where security has been given, the defendant 
will not be entitled to fresh security if the 
sureties become insolvent. Jones v. Jacobs, 2 
I). P. C. 412, 


if the defendant has money of the plaintiff s in 
his hands. Duffy v. Joyce, 25. L. 11., Ir. 42. . . .. .. 

Plaintiff’s Claim not Sufficient.]— The demand 
which the plaintiff seeks to establish hi the 
action is not such a security as is required Jby 
the court. O' Connor v. Bernard, 1 Jones, 1/5. 

Set-off against Judgment.]— A plaintiff being 
resident out of the jurisdiction of the court, and 
having already an unsatisfied judgment in this 
country against the defendant for a larger sum,, 
the court discharged a rule for security for costs, 
upon the plaintiff’s undertaking that the costs 
in the event of the defendant obtaining a verdict 
should be set off against the former ’judgment, 
j Bristowe v. Needham , 5 Scott (N.it.) 799 ; 2 D. 
(K.S.) 651 ; 4 Man. & G. 906. 

8. Increase of Amount. 

Time for. ]— Where in an. action by a foreigner 
security has been given for costs in an amount 
afterwards much exceeded by the defendant s 
costs actually incurred on the trial, it is too late 
for him to move for further security for costs 
after a nonsuit and pending a rule for a new 
trial. Alivon v. Furmval, 2 C. & M. 555 ; 4 Tyr., 
370 ; 3 L. J., Ex. 140. 


7. [Nature of Security. In w hat Cases.]— A rule of court having been 

-i -r., . , • /» t i i A made directing that legal proceedings might be 

Deposit of Money.]— Plaintiffs ordered to ^_ e taken ’j B the naineo f a corporation against certain 
security for the costs allowed to deposit money commigsioEiers by ce rtain ratepayers interested in 
instead of giving such security, and a lefuenct t] matter on their giving security to indemnify 
made to the master to approve of a propm .sum. the ^ ^ ^ of the rate . 

Fellowes v. Deere, 3 Beav. 3o 3. b. P., Clffc v. ^ e t ntered int0 a bond in the usual amount 
Wilkinson, 4 Sim. 122. . ■. of 200 1. ; a mandamus having accordingly issued 

The plaintiff, m proceedings m a a o- a inst the commissioners, and the case having* 
who resided out of the jurisdiction, was allowed ^ en ta j. en by writ of error to the house of 
the option of giving security ' or lodging Gic ^ and the bond of indemnity being therefore 

amount in court. Maguire v. Magmrt, bau. A be. ^ hisitfficient amount to cover the expenses 

653, n. ' ■ , incurred, the court made absolute a rule to 

The Court of Exchequer refused to allow a amcmnt to such sum as the coroner 

deposit of 40k, the amount ot the secunty, to ^ attorney of the court should think reason- 
stand in the stead of the security. 7i.rrv.Mun- ^ Brr/\ Southampton Harbour Com mis - 
sttr (Lord), Bunb. 35 . . .. . \mmrs li’B & 8. 407; 34 L. J., Q. B. 164; 20 

Where a petitioner is out of the jurisdiction, lie * r ’ 

may deposit a sum in lieu of giving security for h^^sual SGCUr ity for costs by a plaintiff 
costs, but the undertaking of his solicitor is regidiuoP out of the ‘jurisdiction, not increased 
insufficient. IS orman, In re, 11 Beav. 401. upon fecial circumstances, as distress; unless 

dant admitted a large sum to be due, and the ^ a< ,ti 0 n for libel on a Turkish minister, 

plaintiff keeping two shops, one m London and ^ dcfen dant having obtained an order for 
the other in Paris, went from London to Ians as g .. for costs to dle ex tent of 400k the court 
necessity required, the court would not compel to increflse tho sum upon a suggestion 

the plaintiff to give security tor costs m the that the expenses of witnesses necessary to sap- 

action against the defendant tor goods sold, but tho (lc ! FelK | ant ’* justification would greatly 

ordered that the defendant should pay the money 1 PUuni v. Lawson, 5 Scott, 

into court which he acknowledged to be due ; SX . t> uu 

and that a sufficient portion of it should be ll y hovQ ' 0 ' n ' an interpleader, a party lias been 
appropriated to that security. Ze Aomtmd v. ^ to ’ (1 j feTld on thc condition of liis paying 

Capua QPrimej, 6 Jur. t>4. „ the ■money into court, and giving security for 

A defendant having pleaded payment of money t0 ^ fixe d by tho master, on 

into court in satisfaction of pait of the demand, j " decision security has been given to a 

the court, instead of granting a .rule t or secunt y amount tnnere." if the court can order 

for costs, ordered .that a mason able portion of the seci ‘ rity ' t0 increased. At all events, the 

sum paid in should remain m the hands of the ‘ ... ■ t do H0 m erely because it turns out 

master to meet the defendants costs, it nCHtessai’y. ^ ]>v migoll of commissions, or from other 

NNP -v V 7ig\io, . -b T if cause, \vh 1, w e. nut unfoi )u when the 

Ex.bl; rl , a am cmiri . die costs 

339. are likely to exceed the amount ^ foi which the 

•»* TTanflR.UAn security Was. given. Foster v Colby, 27 L- J., 
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tion creditor who was defendant in the issue 
lived abroad, and was ordered to provide 
security for costs, and for that purpose pro- 
ceedings were stayed. About five months after- 
wards, as no security had been given, the court 
granted the claimant leave to sign judgment for 
the money in court, unless the execution creditor 
found security in a fortnight. Mel in v. Dumont, 
20 L. T. 366: 17W. R. 673. 


9. Discharge of Order. 

Plaintiff returning to England.] — The court 

rescinded a judge’s order, staying proceedings in 
an action, on the ground of the plaintiff being 
abroad, until security for costs was given (no 
such security having been given), it being sworn 
"that lie had returned to England, and had no 
intention- of going abroad again. Place v. Camp- 
Ml, 6 D. & L. 113. 

When an order has been properly made for a 
plaintiff to give security for costs, on the ground 
that he is a foreigner living abroad, he is not 
entitled to have the order rescinded, when he 
afterwards comes to reside within the jurisdic- 
tion of the court. Westenberg v. MortAmore , 
44 L. J., C. P. 289 : L. R. 10 C. P. 438 ; 32 L. T. 


Action Dismissed.] — The plaintiff was ordered 
to give security for costs, the action being stayed 
in the meantime ; but he failed to do so. The- 
defendant applied to dismiss the action for want 
of prosecution, under Ord. XXIX. r. 1 : — Held,, 
following the equity in preference to the common- 
law practice, that the judge had a discretion to. 
make an order dismissing the action, though 
the defendant had not abandoned the order for 
security for costs. La Grange v. Me An drew, 
48 L. J., Q. B. 315 ; 4 Q. B. D. 210 ; 30 L. T. 500 
27 W. R. 413. 

A plaintiff who had gone to California was 
ordered to give security for costs. Two months 
afterwards the defendant moved, that the plain- 
tiff might give security within a limited time, so. 
that the hill might be dismissed: — Held, that 
the motion was premature. CP Connor v. Sierra, 
Nevada Co., 23 Beav. 608. 

A plaintiff failed to pay certain costs at a time 
fixed, and, being in contempt, the defendant, in 
June, 1860, obtained an order that all further 
proceedings should be stayed until he had cleared 
the contempt or given security for costs. He 
taking no further steps to prosecute his suit, 
the defendant, in January, 1861, moved to dis- 
miss the bill for want of prosecution ; but the 
motion being wholly irregular, was refused. Put- 
roy e v. Kennard , 2 Giff. 533 ; 30 L. J., Ch. 262 ; 

7 Jur. (N.S.) 958 ; 3 L. T. 687 ; 9 W. R. 297. 

A motion to dismiss allowed, notwithstanding • 
the default of the plaintiff under an order staying • 
proceedings until security for costs was given by 
him. Kennedy v. Edwards, 11 Jur. (N.S.) 153 ; 
13 L. T. 498. 


If Security not found in Fixed Time.]— - 

Plaintiff, who, under circumstances, had been 
ordered to give security for costs by reason of 
his insolvency, but who had not complied with, 
the order, was ordered to give security within ten 
days, or his bill to be dismissed. Tredicellr. 
Dyrch, 1 Y. & Coll. 480. 

A plaintiff resident abroad, who had been 
ordered to give security for costs, but had not 
complied ; ordered to give security, and, on 
default, his bill to be dismissed. Camac v. 
Grant , 1 Sim. 348. 

A plaintiff resident abroad, having made 
default in giving security for costs, the court 
ordered that he should give security within four 
days, or that ■ an injunction which he had 
obtained ex parte should be dissolved ; but it 
refused to order the bill to be dismissed. Port v. 
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the first day of next term, or in default that his cof 
bill should be dismissed with costs. Knight v. an 
Wilson, 2 Ir. Eq. R. 158. . P“ 

Where an order has been made upon a plain- su. 
tifi resident abroad, to stay his proceedings until of 
he should give security for costs, and he had ca 
suffered a long time to elapse without giving D< 
security, a further order was made that hc sLioula 
give security before a certain day, or that his bill 
should stand dismissed. IlardwieJte v . warren, c0 
Sau. & Sc. 645 ; 2 Ir. Eq. R 156. S. P., T1 

y. Be Blaguiere, Sau. & Sc. 649 ; 1 Ir. Eq. B- in 
375. . . ac 

A plaintiff, having been ordered to give security $( 
for costs, gave an insufficient security ; he was 
ordered to give other security within a month, 
and having made default, he was ordered to give jj , 
security within a limited period ; and, in default, - 
that the bill should stand dismissed with costs. a& 
;> { biddings: r. biddings, 10 Beav. 29; 16 L. J., d( 
Ch. 183 ; 11 Jur. 549. fc 

A side-bar rule to dismiss the bill tor want ot A 
prosecution cannot be entered after an order has ^ 
been obtained by the defendant that the pro- Q - 
ceedings should be stayed until the plaintiff gave fl 
■security for v costs ; but the defendant might a 
have made a special application to the court, t j 
founded on that order, and the plaintiff s non- y 
compliance with it. Martin v. Farrell , 2 rlog, p 

151, i 

A plaintiff having been ordered te give security 
for costs, and omitting to do so, ordered to per- 
fect his security within a fortnight, or m default 
that his bill should be dismissed with costs. 
Cooper v. Purton, 1 N. R. 468. _ ' c 

A bill was filed on January 15th, 1869, and on 
the 21st an order was made that the plaintiffs, 
being out of the jurisdiction, should give security 
for costs. N one having been giv en, the plaintiffs * 
were ordered to give security within fourteen . 
days, or the bill stand dismissed without any ] 
further order. Charras v. Pickering, 39 L. J 

C1 When a plaintiff resided in Australia, and a * 
•defendant obtained the usual order that lie 
should give security for costs, the court allowed 
four months for the plaintiff to find such security, 
.and ordered the dismissal of the bill with costs, 
unless the security should be perfected within 
that time. Grant wing ram, 20 L. T. /0. 

11. Fund in Court. 

Payment out to Successful Party — Judgment 
Reversed — Order on Solicitor to. Bepay.] — An 

action being dismissed at the hearing with costs, 
a sum of money which had been paid into court 
ns security for the defendants’ costs was oidcied 
to be paid out to the solicitors for the defendants 
in part payment of the defendants’ costs. Ihe 
judgment was reversed by the Court of Appeal, 
and the costs ordered to be paid by the defen- 
dants. The plaintiffs asked for an order against 
the defendants’ solicitors for repayment by them : 

Hold that the court liad no jurisdiction, on | 

the appeal to order the defendants’ solicitors to 
refund the money, the solicitors not being 
present; nor. sombre, could such an omer have 
. been uebr ij they mi t mi served whk i m 
■of the application. Jyydney and Fffw Iwf 
()yp. Co. v. Bird. 63 Oil. i), bo; 5a L« j-. noo , 
84 W. R. 749— 0.' A. 


costs The appeal was dismissed without costs, 
and the deposit ordered to be returned. The 
plaintiff who had issued a fi. fa. for the costs of 
suit, applied for an order staying the repayment 
of the deposit to the defendant, but the appli- 
cation was refused. Martyr v. Lawrence, 2 
De G. J. & S. 317. 

Eight to.] — A sum of money was paid into 
court to abide the result of an action at law. 
The court declined to regard the money so paid 
in as a security for the costs incurred in the 
action. Flochton v. Italic, 4 1ST. E. 135 ; 10 L. T. 
369 ; 12 W. E. 789. 


Eight of Intervener to— Order at Instance of 
Defendant.] — A plaintiff resident out of the 
jurisdiction lodged a sum of money in couit, 
as security for costs, at the instance of the 
defendant. After the action had been set down 
for trial a third party obtained leave, to intervene. 

A verdict was had for the plaintiff, to which 
the defendant submitted ; but the intervenient 
obtained a new trial, in which he succeeded on 
fresh evidence, and was awarded his costs, as 
against the plaintiff, incurred subsequently to 
the order for a new trial : — Held, that the inter- 
venient was not entitled to be paid the money 
lodged in court. Ryan v. Ring , 25 L. B., Ir. 
186. 

12 . Costs of Application. 

No previous Application to Plaintiff.]— The 
court, in granting a rule for security for costs, 
will not oblige a defendant to pay the costs 
of the motion, though, no application was 
made to the plaintiff for security before 
moving, where the merits have been gone into. 
Holmes v. Pemberton , 5 Jur. (N.S.) 727 ; .7 VV. R. 

160. , * . 

If the plaintiff shews cause, the court m 
Granting such rule will not oblige the defendant 
to pay costs of the motion, though no application 
for security has been made to the plaintiff befoie 
moving, such previous application being only 
necessary where a stay of proceedings is part ox 
' the rule. Greece {King') v. 'Wright, W. W. & D. 

' 594; 1 Jur. 944. 

Where no application has been made to tne 
plaintiff for security before moving, the court 
in granting the rule will oblige the defendant to 
„ pay the costs of the motion. Fletcher v. Law, 

6 5 k & M. 351 ; 3 A. & E. 551 ; 1 Ii. & V. 

1 430. 

j Neglecting to Inquire.]— When the plaintiff 
' cannot be found at the place of residence named 
l In the bill, it is the duty of the .defendant to 
l seek information from the plaintiff’s solicitor ; 

’ and neglect of such inquiry will he visited with 
1 costs of the motion for security. Knight v. Cory , 
.IN R. 229 ; 32 L. J., Ch. 127 ; 9 Jur. (N.S.) 4bi ; 
n 7L.T.618; 11 W. B. 254. 

§b Costs of Inquiries.] — An order having been 
•o nade that the plaintiff lo giv< se uritj for costs, 
v e the defendant sent a person into the country to 
m inquire into the ability of the person proposed 
; * as security, and to search for judgments against 
5 him. Although this course was not strictly con- 
formable to practice, the costs were not dm- 
xl allowed. Bainbriggo v. Moss, 3 Bay & J. () 2 ; 
fa 3 Jur. (N.S.) 107. 
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e. Transfer of Actions. 

Sec B. S. C., 1883, Orel. XLIX. 

]. Application, when granted. 385. 

2. Practice, 391. 

1, Application, when granted. 

Queen’s Bench to Admiralty Division. ]— A 

collision having occurred between two ships, by 
which, besides damage to cargo, personal injuries 
were occasioned to a fireman on board one ship, 
an action in the Admiralty Division by the 
owners of that ship resulted in the other ship 
being adjudged solely to blame. The owners of 
the fatter having thereupon instituted a limita- 
tion action also "in the Admiralty Division, the 
fireman, the present plaintiff, issued a writ 
in the Queen’s Bench Division, claiming 1,0002. 
damages for personal injuries from the owners of 
the delinquent ship. By the statement of claim 
in the limitation action, it was alleged that the 
fireman’s was the only claim arising out of the 
collision in respect of personal injuries, and that 
it was for 5002. The defendants, of whom the 
fireman was nominally one, replied that his 
claim was for 1,0002. Judgment was given in 
the limitation action on this basis. Under these 
circumstances the fireman’s action was trans- 
ferred from the Queen’s Bench Division to the 
Admiralty Division upon application made by 
the defendants under Ord. LI. r. 2. Hawkins v. 
J /organ, 4-9 L. J., Q. B. 618. 

Although an action in which the sole question 
is a question of salvage may under Ord. XLIX. 
r. 3, be properly transferred to the Admiralty 
Division, such a transfer should not be ordered 
where there arc other questions in the action 
capable of being tried by a jury. Ocean Steam- 
ship Co. v. Anderson, 33 W. B. 536 — O. A. 

Admiralty to Queen’s Bench Division.] — When 

an action is commenced in the Admiralty 
Division in a matter over which that division 
has not jurisdiction, the defendant can insist as 
of right on its transfer to another division. The 
Seallam , 48 L. J., P. 29 ; 40 L. T. 38. 

Queen’s Bench to Chancery Division.] — The 

■common law divisions have jurisdiction to en- 
tertain an action to establish a donatio mortis 
cause, even where the legal right has not passed: 
to the donee ; but in such cases the action is 
more properly instituted in the Chancery Division. 
Cassidy v. Belfast Banking Co., 22 L. B., Ir. 68. 

To an action in the Exchequer Division to 
recover possession of land, the defendant set np 
a counter-claim for specific performance of a 
contract for a lease. Upon a summons taken 
■out in that division by the defendant, and 
against the plaintiffs will, a judge of the 
Common Fleas Division at chambers made an 
■order to transfer the action to the Chancery 
Division, the Lord Chancellor’s consent having 
been obtained : — -PI eld, that; since it appeared on 
Lie facts that there was a prima facie case for 
■specific performance, which, under the practice 
before the Judicature Acts, would, have entitled 
the defendant on a bill for specific performance 
io an injunction to restrain the action, and since 
the question of specific performance could be 
more conveniently disposed of in the Chancery 
Division, the ac ion < .iglit to be transferred. 


Hillman v. Mayhem , 45 Li J., Ex. 334 : 1 Ex, D 
132 ; 34 L, T. 256 ; 24 W. B. 435. 

W. contracted to purchase a property, and 
paid a deposit. He afterwards gave notice to 
rescind the contract on the ground of the 
vendor’s delay in making out a title, after 
which he went into liquidation. His trustee 
commenced an action in the Exchequer Division 
against the vendor for a return of the deposit, 
and for damages. The vendor delivered a 
counter-claim for specific performance, insisting 
that there had not been any such delay as to 
entitle the purchaser to rescind : — Held, that, as 
there was a question to be tried which was not 
a question for a jury, and if the vendor suc- 
ceeded upon it he would be entitled to relief for 
giving which the Chancery Division alone had 
the requisite machinery, the action ought to be 
transferred to that division. Holloway v. York , 
2 Ex. D. 333 ; 25 W. E. 403— C. A. 

An action will not be transferred from a 
common law division to the Chancery Division 
merely because there is an equitable counter- 
claim, as, for instance, one for specific perform- 
ance of an agreement, unless there is some 
practical difficulty in determining the questions 
raised in the common law division. Bridges v. 
Byas, 12 L. R., Ir. 377. 

In an action by a purchaser of land against the 
vendor for return of the deposit, the defendant 
counter-claimed for specific performance : — Held, 
that the action ought to be transferred to the 
Chancery Division. London Land Co. v. Harris , 
53 L. J.. Q. B. 536 ; 13 Q. B. D. 540 ; 51 L. T. 
296 ; 33> W. B. 14. 

The personal representative of a deceased 
; mortgagee commenced an action in the Queen’s 
Bench Division against the mortgagor for pay- 
ment of the balance of moneys lent by the 
mortgagee and interest. Twelve days afterwards 
the defendant commenced an action in the 
Chancery Division against the mortgagee’s per- 
sonal representative and heir-at-law claiming an 
account and payment of the balance owing by 
the deceased and redemption : — Held, that the 
first action ought not to be transferred to the 
Chancery Division, as the accounts could be 
more conveniently taken before an official referee 
than before the chief clerk. Newbould v, Steade, 
49 L. T. 649— C. A. 

Where the plaintiff brought an action in the 
Queen’s Bench Division, and his claim was to 
have an account, taken of partnership dealings 
extending over a period of four years, and to 
have the affairs of the partnership wound up, 
and also to have an account takeu of moneys 
had and received by the defendant otherwise 
than under the partnership deed : — Held, that, 
notwithstanding Ord. XV. r. la, this action 
should be transferred to the Chancery Division 
for the purpose of having the partnership and 
other accounts taken, as the Queen’s Bench 
Division had riot suitable machinery for the 
taking of shell accounts. Leslie v. Clifford , 50 
L. T. 690. . 

If in an action In a common law division, where 
a cross action has also been brought in the Chancery 
Division, It appears that the whole dispute 
between the parties can be more conveniently 
disposed of in the Chancery Division, an order 
transferring the cause to that division will be 
made, even though there is a question- in the 
cause which might be properly tried by a jury in 
the common law division. Holmes v. . Harvey , 
85L.T.600; 25 W.R. 80. 
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Where a company was being wound up in the 1 
Chancery Division, and the business was being , 
carried on by the liquidator, against whom an 
action was brought in the Exchequer Division for 
injuries sustained through the negligence of the 
company, a motion to transfer the action to the 
Chancery Division was refused, the plaintiff under- 
taking to amend his writ by claiming against the 
liquidator personally, the plaintiff’s- rights against 
the company in the winding-up not being pre- 
judiced. Thames Steam Fern} Co.. In re, 40 
L. T. 422 ; 27 W. B. ±93. 

The vendor of a piece of land brought an action 
in the Queen’s Bench Division against the pur- 
chaser for trespassing on an adjoining piece of 
land. The defendant alleged in his defence that 
the plaintiff had agreed to grant him a right of 
way over the last-mentioned piece of land, and 
delivered a counter-claim claiming rectification 
of the deed of conveyance by inserting a grant 
of such right of way. He also claimed specific 
performance of an alleged agreement to sell him 
another adjoining piece of land. The defendant 
then moved to transfer the action to the Chancery 
Division: — Held, that the relief asked by the 
counter-claim was not a sufficient ground for 
transferring the action to the Chancery Division. 
Storey v. Waddle , 4 Q. B. D. 289 ; 27 W. R. 833 
— C. A. 

When an action lias been already commenced 
in one of the common law divisions, a defen- 
dant cannot, by instituting a cross action in the 
Chancery Division respecting the same subject- 
matter, and including other subject-matter 
specially assigned to the Chancery Division by 
s. 34 of the Judicature Act, 1873, entitle himself 
to ask for a transfer to the Chancery Division of 
the first action in cases where the two matters 
are not so connected as to render it necessary 
that they should be tried together, and the 
common law division is able to do complete 
justice on the matter originally brought before 
it. Standard Discount Co . v. Barton , 37 L. T. 


-Chancery to Queen’s Bench Division.]— Prin- 
ciples on. which a canse should be transferred 
from the Chancery Division to the Queen’s Bench 
Division, for the purpose of being heard before 
the Commercial Court, considered. Baerlein v. 
Chartered Mercantile Bank . .65 L. J., Ch, 54 ; 
[1895] 2 Ch. 488 : 12 R. 581 ; 72 L. T. 850; 43 
W. B. 692— C. A. 

Where an action in the Chancery Division is to 
be tried by a jury, it is the more convenient 
practice to transfer the action altogether to the 
Queen’s Bench Division. Martin , In re . , Hunt v. 
Chambers, 51 L. J., Ch. 683 ; 20 Ch. D. 365 ; 46 
L. T. 399 ; 30 W. B. 527— C. A. 

The court refused to. stay or transfer from the 
Chancery Division an action for account, though 
there was pending in a more advanced stage a 
common law action in which the -same issues 
were raised by the plaintiff in the Chancery 
Division by counter-claim. Ladd v. Buie don, 
52 L. J., Ch. 816 : 31 W. II. 539. 

On appeal by consent it was ordered that 
further procc< dings in the act ' >n in the Chancery 
■ Division should he no. you until the trial of the 
action in the Queen's Bench Id vision. S. C. 
II If i§ Ch. 976 : 48 L. T. 949 f 31 W. §j 802— 
C. A. 

An action in the Chancery Division will not b< 
transferred on any ground of convenience merely 
because it is an action for damages, (tan not v. 



Morgan, 45 L. J., Ch. 50 ; 1 Ch. D. 1 ; 33 L. T. 
402'; 24 W. R. 91— C. A. 

The fact that a previous action, of which the 
costs are unpaid, has been commenced and dis- 
continued in one of the common law courts is 
no ground for a transfer to the corresponding 
division. Ih. 

The court will order a transfer of a petition for 
revocation of a patent to the Queen’s Bench 
Division to be heard by the judge at the same 
time as an action for damages before a judge and 
jury in respect of the same subject-matter. Fdge's 
Patent, In re, 63 L. T. 370 ; 38 W. B. 698. 

An action for a money demand will not be 
transferred from the Chancery Division, unless 
under special circumstances. Black v. Diver, 1 
L. E., Ir. 107. 

An action to restrain the use of a trade-name 
involved, besides the usual trade-mark issues, the 
special question whether the name had not become 
the name of a specific machine. Upon motion by 
defendant for transfer of the action to a common 
law division and entry for trial, and for the 
j settlement of issues to be tried by judge and 
jury : — Held, under Buies of Court, 1875, Ord. 
XXXVI. it. 3, 26, that the action was unfit for a 
jury, and motion refused. Singer Manufacturing 
Co. v. Loog, 48 L. J., Ch. 647 ; 11 Ch. D. 656 ; 4*0 : 
L. T. 647 ; 27 W. R. 903, 

Administration Bond.] — Where, in an 

administration action in the Chancery Division, 
default was made by a personal representative in 
matters connected with the estate of the deceased, 
and another action was subsequently brought in 
the same court against the personal representative 
and his sureties upon the bond given by them 
for the due administration of the estate, and the 
sureties denied that the acts of default were 
| covered by the bond, the court refused to transfer 
the second action to a common law division. 
Bleakley v. Odium , 23 L. R., Ir. 165. 

Actions relating to same Transactions in 
different Divisions.] — Three actions arising out 
of the same series of transactions were pending' 
In different branches of the court, and the second 
had been ordered to be transferred to the division 
in which the third was pending. The first action 
raised an issue distinct from the issues in the 
other two. On an application that the three- 
actions might be consolidated, they were ordered 
to come on for trial together, the evidence in 
each to bo used in all, and all further proceedings, 
in the second action were stayed except such as. 
were necessary to bring it on with the other two. 
Smith v. WUcheord, 24 W. B. 900. 

Administration Proceedings pending.] — When 
an administration action is pending in the Chan- 
cery Division, the judge, in whose court it is 
pending, can order the transfer to himself of 
actions brought in other divisions against the 
executor, if they be brought against him qua 
executor, but not otherwise. Chapman v. Mason, 
40 L. T. 678. 

On a summons by an executor under Ord. LI. 
r. 2a, for the transfer from the Exchequer to the 
Chancery Division of an action by a creditor of 
the estate against the executor personally, which 
alleged that he had committed a devastavit, but 
which had been commenced after an order had 
been made for the adir inistrafion of the test i- 
trix’s estate, and for a stay of proceedings in 
such action .ifter it 1 ad been tram fern d -.—Held 







that, the executor was entitled to a transfer of 
the action, but the court refused to stay the pro- 
ceedings on the ground that an executor cannot 
escape' liability by reason of an administration 
order having been made. Timms , In re, 47 L. J., 
Ch. 831 ; 38 L. T. 679 ; 26 W. It. 692. 

Where a creditor had obtained in an action 
in the Exchequer Division an order nisi to sign 
judgment against the executrix of his debtor, 
and before judgment had been signed another 
creditor obtained in the Chancery Division a 
decree for the administration of the deceased 
debtor’s estate, he was held to have no priority ; 
and the action in the Exchequer Division was 
transferred to the Chancery Division and pro- 
ceedings therein stayed upon motion made for 
that purpose. Stubbs, In re, Hanson v. Stubbs , 
47 L. J., Ch. (571 ; 8 Ch. D. 154 ; 26 W. E. 786. 

An order for the transfer to the judge before 
whom an administration action is pending of 
actions against the executors should not be made 
by the order for administration. Poole, In re, 
Poole v. Poole, 55 L. T. 56. 

An action may be transferred from the com- 
mon law division under Ord. L. r. 4, after , an 
order for administration accounts has been made. 
-Henderson v. Maxwell, 17 L. R., Ir. 225. 

Transfer from one Judge of Chancery Division 
to another.] — Ord. LI. r. 2, has reference only to 
the transfer of an action from one division to 
another, and does not' authorise a transfer from ! 
a judge of one division to another judge of the I 
same division. Chapman v. Real Property Trust , 

7 Oh. D. 782 ; 26 W. R. 587. 

An action was brought and a decree made in 
the Chancery Division for administration of the 
personal estate of A., and for an inquiry whether 
his moiety of: certain real estate had become 
assets of his partnership business carried on with 
B, B., the surviving partner, brought an action 
for winding up the partnership in another branch 
of the Chancery Division : — Held, that B.’s action 
ought to be transferred to the judge before whom 
the action for administration was pending. Dams 
v. Thesis, 48 L. J., Ch. 40. 

When a bill has been filed in one branch of the 
court, and a second bill relating to the same 
estate has been filed in another branch, the 
second suit, even when a decree in it has been 
obtained, will be transferred to the branch of the 
court in which the first bill was filed, and the 
plaintiff in the second suit will pay the costs of 
the application for transfer. Lucas v. Signers, 
41 L. J., Ch. 364 ; L. E. 7 Ch. 517 : 26 L. T. 
651 ; 20 W. it. 45S, 478. 

As a general rule, a suit instituted in one 
branch of the court when a suit as to the same 
matter is pending in another branch will be 
transferred to the latter, and the plaintiff in the 
second suit will have to pay the costs of the 
transfer. But the plaintiff in the first suit ought, 
before giving notice of motion for transfer, to 
ask the plaintiff in the second suit for his con- 
sent to the application, and if the plaintiff in 
the first suit neglects to do so, he may have to 
pay the costs of the application. Lyall v. 
Weldhen, L. E. 9 Ch. 287 ; 30 L. T. 146 : 22 
W. E, 033. 

, The trustees of a marriage settlement filed a 
bill to have the trusts carried into execution, and 
marked the cause for Malms, Y.-C, A few weeks 
r ’* awards the bus ban J and w r< filed a bill to 
have the settlem nt set aside, or rectified in a 
wav which would giv c the wife entire control 


over the fund. This cause was marked for the- 
Master of the Rolls. The trustees applied ha 
have the second cause transferred to the court of 
Malins, Y.-C.: — Held, that the second bill ought 
to have been filed in' the same court as the first, 
and that the plaintiffs in the second cause must 
pay the costs of the application to have it trans- 
ferred to the vice-chancellor, and that regard 
could not be had to the circumstance that the 
arrear of causes before the vice-chancellor was- 
very heavy. Sayers v. Currie, 43 L. J., Ch. 337; 
L. R. 9 Ch. 52 ; 29 L. T. 602 ; 22 AY. E. 101. 

When a case involving voluminous accounts- 
was attached to the court of a judge who had 
formerly been counsel in the case, and his chief 
clerk had after much consideration decided the 
principle upon which the accounts were to be- 
taken, the court refused to order a transfer of 
I the cause to another branch of the court till it 
j became necessary to make some application to- 
! the judge in person. Jackson v. Ward, 29 L. T. 
j 861— -L. JJ. 

When a person, knowing that a suit has been 
! instituted in one branch of the court, files a bill 
in another branch of the court in respect of the 
same subject-matter, the second cause will be- 
I ordered to be transferred to the court to which 
j the first cause is attached, and the plaintiff in 
1 the second cause will, as a general rule, be ordered 
to pay the costs of the application for such trans- 
fer. Orrell v. Busch, L. E. 5 Oh. 467 : 22 L. T., 
461 ; 18 W. R. 588. 

After a decree has been made in one branch, 
of the court in which no further directions were 
reserved, but there was liberty to apply, the 
cause may in a proper case be transferred to* 
another branch of the court which has before it 
another cause relating to the same matter. 
Bryson v. Warwick a?id Rapton Canal Co., 18* 
Jur. 893. 

The court will order a transfer of a suit from 
one branch of the court to another, if there is a 
probability of convenience from so doing. Cur- 
lewis v. WMdborne , 10 W. R. 261. 

When two suits relating to the administration 
of the same estate are instituted in different 
branches of the court, and in one of these suits a 
decree has been obtained, the circumstances may 
be such as to render it proper that that suit 
should be transferred to the branch of the court 
where a decree has not been made. Cursor v. 
Jones, 14 W. E. 704. 

Where a petition is presented in two matters, 
which have been dealt with by different branches 
of the court, it is proper, in the absence of special 
circumstances, that the petition should be pre- 
sented in that branch of the court where the 
prior order in date has been ima.de ; and leave 
should be obtained, in the usual way, for the 
transfer into that court of the matter in ‘which 
the subsequent order has been made. Browse? 
In- re, 12 Jur. (N.S.) 153 ; 14 W. E. 298. 

Transfer to High Court from Mayor’s Court.] 
—In an action in the Mayor’s Court against, two- 
defendants. one of whom was a corporation aggre- 
gate, an application was made bv the defendant 
corporation to have the action transferred to the 
Chancery Division of the high court, on the 
grounds (1) that accounts were required from 
persons who were not within the jurisdiction of 
the Mayor’s Court ; (2) that - >uld b u cess j \ 

; to; firing several: persons into the action as third 
i ratios, which could not b< effectually d me if 
the action remained in the Mayors Court ; (3) 





2. Practice. i ri the Queen’s Bench Division. — Per Fry, LJ. 

Application on Notice.] — Motions for the Baron Aberdare, 1% P. D. 

transfer of causes from one division to another Wo J o9 L. I. 2ol ; 36 W. *. 616 , 6 Asp. M. 0. 
of the high court should be made on notice. diD * 

Humphreys v. Edwards, 45 L. J., Ch. 112. 

For Hearing — Further Proceedings, where 

Consent of President.] — An order for the heard.] — In actions which were transferred to 
transfer of a cause is not effectual until the Fry,J.,for hearing only, where his lordship has 
sanction of the president of the division to which ordered any further proceedings to be heard 
it is proposed to transfer the cause has been before himself, any applications which are such 
■obtained. Humphreys v. Edwards , supra. as are usually made in chambers should be made 

Quaere, whether the Court of Appeal has power to his lordship by summons in chambers, and not 
to order the transfer of an action without the by motion, as heretofore. Snow v. Bolton , 50 
consent of the president of the division^ from j Jt J., Ch. 743 ; 17 Ch. D. 433 ; 44 L. T, 571 ; 29 
which it is to be transferred. Storey v. Waddle , yg. r. 533, g. p. ? Shaw. v. Brawn , 50 D. J,, Ch. 
4 Q. B. D. 289 ; 27 W. II. 833— C. A. 232. 

Semble. such consent maybe obtained after An application to stay further proceedings in 
the order for transfer has been made. Black v. an action which has been transferred for the 
Direr, 1 L. R., Ir. 107. purpose of trial from one judge of the Chancery 

„ _ , , _ „ Division to another may be dealt with by the 

Court of Appeal — Power of.] I he Court or | uc ]g e t 0 whom the action was originally attached. 
Appeal has no jurisdiction to make an order to ' Bo y kmn v# Chadwick , 47 L/j., Ch. 607; 7 
transfer a suit which was pending in chancery p g 7 g . gg 4^5 . 26 W. R. 421. 
before the Judicature Act, 1873, came into opera- Under Ord. LI. r. la, a judge, to whom an 
tion, from one judge by another. Hidley, In rc, ac -j-j 01Q has been transferred for trial, has authority 
4'> L. J., Ch. 79 ; 1 Ch. D. 11 ; 33 L. 1. 337— ^ bear a petition by a. solicitor; under the 
A. Solicitors Act, 1860," for costs incurred in 

Judge at Chambers — Transfer from Queen's recovering property in the action Pmim- v. 
Bench to Chancery Division.] - The effect of 50 L - J - ch - 231 i ^^-T.obO; J9W.& 

sub l’ ’ An application for the court to exercise its 

together with Ord. LI. r. 2, and Ord. Liv’.r. 2, is. jurisdiction over a solicitor on account of conduct 
that any iudgeof the Queen’s Bench Division, disci. mo. d m an action m ay be made m ty art on 
sitting at chambers, has jurisdiction to order that and therefore is a yrther p oocedmg *itim 
an action assigned to that division he transferred ® IC *- Q u in, of the J k c< . - • 

to the Chancery Division, though ho is not a judge 49 L - 3 - CK 606 ’ 4o L ' L . 

of the division to which the action is assigned. 1 * ’ , : Jr . .. , hr 9AfTl 

Mil-man v. Mayheio, 45 L. J., Ex. 334 ; 1 Ex. D. A V*™** m a partition suit, on the 20th 

-i 09 „ ot t ni or/> , 9 A W T? 4».IK September, gUVC llOtlCG ot tliul bllOlC MflllllS, 

132 , 34 L. i. 25b , 24 W . it. 43, >. yjc., without a jury. On the 19th November 

Winding-up of Company- — Order, by whom he took out a summons in the chambers of 
1 — Whpn nri nrr?pr has Hpptj irrnrlA h\r a inderp Malins, V.-C., asking that an issue of fact 
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Be-transfer—In, what Cases.] — Where a cause 
lias in pursuance of a general order been trans- 
ferred from one branch to another branch of the 
court, the fact that orders on interlocutory appli- 
cations and relating to special injunctions have 
been made by the court to which the cause was in 
the first instance attached will not be sufficient 
cause for ordering a re-transfer. Diced dell v. 
Boyerson, 3 Eq. E. 701 — *L. J J . 

A cause in which the briefs had been delivered, 
and in which one of the leading counsel who 
usually practised in the court where it was 
originally set down had advised in the case, 
having been transferred to the court of another 
vice-chancellor, an application, made with the 
consent of all parties, for its re-transfer was 
refused. Tiffin v. Parker, 12 W. R. 698. 

Where a cause has by general order been trans- 
ferred from one court to another, a re-transfer 
will not, without consent, be ordered where it 
will delay the hearing. Where it will not be 
delayed, the court will give weight to the fact 
that the judge from whose court it has been 
transferred has, by means of interlocutory appli- 
cations, gained an acquaintance with the facts. 
Platt v/ Walter, 85 L. J., Oh. 728 : L. R. 1 Ch. 
471 ; 15 L. T. Ill ; 14 W. E. 784. 

Where, on the occasion of an interlocutory 
application prior to the transfer of a cause, the 
question involved in the suit has been argued 
and dealt with on the merits, that is sufficient 
ground for ordering a re-transfer to the judge 
before whom such interlocutory application was 
heard; but it is no ground for ordering such 
re-transfer that a precisely similar point has 
been decided by sueli judge in a different suit. 
Wilson v. Gray, 14 W. B. 783. 

Semble, that every order for a transfer is 
made subject to any application of any party, 
and that every order for re-transfer is in the 
nature of an order nisi, and may be obtained 
ex parte, leaving it to the other side to move to 
discharge it. Ib. 

An order will not be made for the re-transfer 
of a cause on an ex parte application. Dennis v. 
Morris, 21 W. R. 43. 

f . Consolidation of Actions. 

See E. S. O', 1883, Ord. XLIX. r. 8. 

By Judicature Act, Common Law Practice 
adopted.] — Ord. LI. r. 4 of Rules of Supreme 
Court, 1875, adopts the old practice at common 
law, and the court can only consolidate actions 
at the instance of defendants, and not on the 
application of a number of different plaintiffs 
against the same defendants. But in such cases 
the court may, under the general jurisdiction, 
enlarge the time for taking the next step in 
several of a series of actions till one of them has 
been tiled as a test action. Amos v. Chadwick, 
4 Ch. D. 800. 

In what Cases allowed— Same Parties.] — Six 

penal actions having been brought in the same 
court by an informer against a newspaper pro- 
prietor for the alleged insertion of six different 
advertisements in violation of s. 92 of the 
Larceny Act, 1861, on the defendant’s motion the 
actions were consolidated, and the plaintiff was 
ordered to pay the costs of the motion.. Bramble 
v. Knox, 18 W. E. 72. 

If a party sues on a bill, and after the action is 
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defendant, of which he is the holder, is dis- 
honoured, and he brings a second action on that, a 
judge will direct the two actions to be consoli- 
dated. Oldershaw v. Tregwell , 8 Car. & P. 58. 

In two actions brought on two several bills of 
exchange between the same plaintiff and defen- 
dant, all the pleas to which concluded to the 
country, the court, after issue joined, allowed 
both actions to be consolidated on the plaintiff’s 
undertaking not to delay going to trial, and pay- 
ing all the costs of the second action up to the 
time of the rule. Booth v. Payne, 1 13. (N.s.) 
348 ; 11 L. J., Ex. 256 ; 5 Jur. 1087. 

Where an attorney did different lands of pro- 
fessional work for a client, and after all the 
business was transacted sent in a bill for one part 
of the business, and subsequently sent in a bill 
for the other part, and commenced an action for 
the first part of the business before the expiration 
of the month in respect of the delivery of the 
second bill, and after the expiration of that 
month commenced an action for the other part, 
the court made an order for the consolidation of 
the two actions. Beardsall v. Cheetham, 27 L. J., 
Q. B. 367 ; 6 W. R. 504. 

Same Plaintiff— Several Defendants.] — 

An order under s. 5 of the Law of Libel Amend- 
ment Act, 1888, for the consolidation of several 
actions against different defendants in respect of 
the same or substantially the same libel may be 
made before the defences in the actions have 
been delivered. Stone v. Press Association, 66 
L. J., Q. B. 662 ; [1897] 2 Q. B. 159 ; 77 L. T. 41 ; 
45 W. R. 641—0. A. 

The plaintiff having brought an action against 
the defendant Pike, a newspaper proprietor and 
publisher, for publishing a libel in his newspaper, 
and having also at the same time brought a 
separate action against each of sixteen other 
defendants for publishing the same libel in their 
several newspapers, the court (1) refused to make 
an order to consolidate the said actions on the 
ground that, although the libel was the same in 
each case, yet, the several publications and the 
circumstances attending them being different, 
the causes of action in the several cases were 
different ; but (2) made an order that all further 
proceedings in all the said actions, save one to , 
be selected by the plaintiff, be stayed pending 
the trial of such selected action ; and further . 
that, if the plaintiff be dissatisfied with the ver- 
dict obtained on the trial of such action, he 
should be at liberty to select one other action for 
trial ; and further, the defendants by their 
counsel undertaking to be bound by the verdicts 
in the said selected first and second actions, that 
the plaintiff be at liberty to sign judgment 
against the defendants in all the remaining 
actions for the maximum amount of damages 
found by the jury. Colled ye v. Pike, 56 L. T. 
124. 

Two actions having been brought by the same 
plaintiff against different defendants on the same 
policy, the court consolidated them, after a 
declaration had "been delivered in one, at the 
instance of the defendant in the latter action, 
though the plaintiff objected. Jlollinysivorth v. 
Broderick, 4 A. & E. 646 ; 6 N. & M. 240 ; 1 Id. 

& W. 691. 

Where a plaintiff brings several actions upon 
the same policy against several underwriters, the 
court will not, without his consent, make a 
consolidate n rule upon the terms of be iff plum- 
riff and deh ndam* being 1: oursd in all the actions 
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between the joint plaintiffs as to the conduct of 





by the event of one. Doyle v. Anderson , 1 A. & 
E. 635; 4N, & M. 8:73. , 

Where two actions were brought by the same 
(plaintiffs against different defendants on different 
policies on the same ship, the court refused, at 
the instance of the defendants, to compel the 
plaintiffs to consolidate, and to be bound by one 
of the actions, without their consent. McGregor 
v. Horsfall, 3 M. & W. 320; 6 D. P. C. 33S ; 7 
L. J., Ex. 71 ; 2 Jur. 257. 

Where upwards of forty actions were brought 
.against underwriters of the policies of insurance, 
one of which had been assigned by memorandum 
of transfer signed by some of them, before the 
bankruptcy of the assured, the court made an 
order for consolidation, the general principle laid 
down being, that all actions should be stayed 
except such as might be realty necessary to 
determine the liability of distinct defendants in 
each class of cases, but not the plaintiffs. The 
court ultimately settled that there were two 
classes of cases, and that two actions should be 
allowed to proceed. Syers v. Picker sgill , 27 L. J. , 
Ex. 5 ; 6 W. E. 16. 

On an application to consolidate a number of 
actions in which the cause of action and the 
ground of defence appear primfi facie to be the 
same, it is not a sufficient answer that possibly 
the position of some of the parties may be 
different, and raise different questions (especially 
if such questions will be only as to the amount 
of their respective liabilities), although the 
extent of the consolidation must depend on the 
circumstances. Zb. 

When an action had been commenced against 
one for port-dues for three sums of U\, and 
actions had also been commenced by the same 
plaintiff against nine other individuals, and the 
declarations in the nine actions were identical 
in form with the declaration in the first, but the 
particulars claimed sums due at different times, 
the court refused to consolidate the actions, at 
the instance of the defendants, without the con- 
sent of the plaintiff, as it did not appear that 
the right was the same, while the damage was 
clearly several. SaltasJi Corporation v. Jackman, 
1 D. & L. 851 ; 13 L. J., Q. B. 105 ; S Jur. 176. 

Different Plaintiffs.] — An action by a 

husband for an injury done to himself may be 
consolidated with a separate action, by the 
husband and wife for an injury done to the wife 
at the same time and place. Morley v. Midland 
My 3 F. & F. 961. 

Actions in several Divisions.] — Three 

actions arising out of the same series of transac- 
tions were pending in different branches of the 
court, and the second had been ordered to be 
transferred to the division in which the third was 
pending. The first action raised an issue distinct 
from the issues in the other two. On an application 
that the three actions might be consolidated, they 
were ordered to come on for trial together, the 
evidence in each to be used in all, and all further 
proceedings in the second action were stayed 
except such as were necessary to bring it* on 
with the other two. Smith v. Wkieheord. 24 
W. E. 900. 

Conduct of, where Plaintiffs differ.] — Where 
two actions had been commenced on the same 
day by different plaint] 5s, and had been non- 
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the action, the plaintiffs who first took a step 
towards severance by making an application for 
a change of solicitors were made defendants, 
and the conduct of the action given, to the 
other plaintiffs, although the claim of the latter 
was smaller in amount than that of the former. 
Holden v. Sill stone and Dodworth Coal and Iran 
Co., 45 L. T. 531 ; 30 W. E. 98. 

Where three actions had been commenced for 
the administration of the same estate, the court 
(notwithstanding the general rule that the 
plaintiff in the first action is entitled to the 
conduct of the proceedings) ordered the three 
actions to be consolidated, and gave the conduct 
of the future proceedings in the consolidated 
causes to the plaintiff in the second action, on 
the ground that the parties thereto were the 
persons chiefly interested, by whom the costs 
would have to be borne, and consequently to 
whose advantage it would be to keep down the 
expenses. Prime's Estate , In re, 48 L. T. 208. 

Application by Plaintiff— Causes pending in 
same Division.] — Under Ord. XL IX. r. 8, of 
the Eules of the Supreme Court, 1883, an order 
for the consolidation of causes or matters pending 
in the same division between the same parties 
may be made upon the application of the 
plaintiff. Martin v. Martin A Co.. 66 L. J., Q. B. 
241 ; [1897] I Q. B. 429; 76 L. T. 44 ; 45 W. E. 
260- C. A. 

Form of Order.] — Actions having been brought 
against eight persons upon mutual insurance 
policies, the court, at their instance, granted a 
rule for consolidating them, upon the terms that 
they should admit the amounts for which they 
■were respectively liable in case their liability 
should be established, and should consent, if 
necessary, to an order referring it to the master 
to settle the same. Lewis v. Burkes or Banks, 

4 C. B. (N.S.) 330 ; 27 L. J., C. P. 247 ; 4 Jur. 
(N.S.) 663 ; 6 W. E. 652. 

Where five separate actions were brought upon 
five distinct guarantees of 50 1. each given by 
five several parties for the payment of 250b, 
the proceedings in four of the actions were 
ordered by a judge to be stayed, the defendants 
consenting to be bound by the verdict in one, 
provided that such verdict was to the satisfaction 
of the judge who tried the cause, the plaintiff 
to be at liberty to apply to open the order after 
plea, on the ground that the issue would not 
decide the merits in the other actions : — Held, 
that this was a proper order. Sharpe v. Leth- 
bridge, 4 Man. & G. 37 ; 4 Scott (x.li.) 722 ; 
11 L. J., C. P. 189; 6 Jur. 399. 

The assignee of a replevin bond having brought 
actions severalty against the principal and his 
two sureties, the court made a rule, that the 
proceedings in all the actions should be stayed 
upon payment of the rent due and costs ; and 
that, upon such payment not being made, the 
first action should be proceeded with, the defen- 
dants in the other two actions to be bound by 
the event of the first. Bartlett, v. Bartlett, 4 
Man. & G. 269’, 4 Scott (N.R.) 779 ; 11 L. J.. 
0. P. 223. 

Three actions wore brought against three 
obligors of a joint and several * ond, cr i iitioned 
for the good behaviour of the manager of a 
banking xnnpany. After the deck rat ons were 
delivered,, the court, on motion by tlie defen- , 
dan is. ordered that, the plaintiff proceeding in 
whichever of the actions he should select, pro- 
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ceding** in 
Lie first wf 
o be bonne] 


he other two should be stayed till Where causes are consolidated, the verdict 
tried ; the defendants undertaking which is to bind all the others must be perfectly 
by the event of the first tried, but to the satisfaction of the court. ; Anon,, Lofffc, 


aintilf, after such trial, to be at liberty, if 147. 
;ed so to do, to proceed in the other two. W 


v. Tioogood , 1 Q. B. 245. 


Liability to Solicitor for Costs.] — Separate 
writs of scire facias had issued against seven, at 


her two. Where a' consolidation rule has been entered 
■■■into, though fresh evidence is diseoyered, the 
court will not permit the plaintiff to try the 
Separate other actions. Pullen v. Parry , 1 Chit. 709. 
seven, at if the court thinks it reasonable to open a 


in il: of E., and in those suits the plaintiff was j consolidation rule, and try a second cause, it will 
ned as attorney for each defendant. At the [ extend to the second trial all such terms made 
estion of the plaintiff, and with the consent j compulsory on the party successful in the first 


solidation rule 


cause, as are requisite for attaining the merits. 


obtained, by which all the actions were to abide Cohen v. Bulkeley , 5 Taunt. 165 ; 14 R. R. 781. 
the event of one action : — Held, that the separate Where a cause* has been tried twice by special 
retainers were determined when the consolidation juries, and a verdict for the plaintiff returned on 
was agreed on, and a joint retainer was then both occasions, the court will not open a consolida- 
gi ven. and therefore the* defendant was liable to tion rule for the trial of another similar action ; it 
the plaintiff for the costs subsequently incurred, not being shown that the cause had not been 
Anderson v. Boynton, 13 Q. B. 808; 7 D. & L. fully brought before the jury. Foster v, Allenhy, 

25 ; 19 L. J., Q. B. 42 ; 14 Jur. 14. 5 D. P. 0. 619 ; 8 Bing. (N.C.) 896 ; 4 Scott, 535 ; 

.... _ 3 Hodges, 23. 

Test Action — When hinaing. J \\ hen a mini- Where two actions against underwriters have 
ber of actions are consolidated, and one of them b eeil consolidated by rule, and the defendant has 
is ordered to be tried as a test action, the judg- obtained a verdict in one, the court will not 
ment in such action will not bind the parties m yesti’ain the plaintiff from trying a second cause, 
all the other actions, unless it has been tried out j nc i uc i ec i j n the rule, till the costs of the first are 
bn its merits upon evidence. Amos v. Chadwick, aid B u Douqless, q B. & Ad. 544. 

47 L. J., Ch. 871 ; 9 Ch. D. 459 ; 39 L. T. 50 ; 1 J J 

26 W. R. 840 — C. A. Neglect to appeal — Substitution of other 

Where, therefore, one of seventy-eight actions Defendant.] — Where by an order of the court all 
by different, plaintiffs against the same defen- the defendants in several actions are bound by 
dants was ordered to be tried as a test action to the result of a selected action, and the defendant 
.decide the rights of the plaintiffs in all the other in the selected action refuses to appeal against 
notions, and the plaintiffs in the test action, the judgment, the court has power to substitute 
when it came on for trial, declined to proceed, another of the defendants for the purpose of 
.and judgment was then given for the defendants : prosecuting an appeal. Briton Medical and 
— Held, that, notwithstanding Orel. XLI. r. 6, there General Life Assurance v. Jones, 60 L. T. 637. 
had been no’ trial of the test action on the merits, ^ a ^ Q ^ PPEAL . 

.and that the judge had jurisdiction to substitute A . T , . , 

ni o foci- n of inn Th By a consolidation rule a defendant m several 

another or the actions as a test action, id. j . m m +/ . 

In the absence of agreement, the plaintiff in ? cti £ ns ^ught by the same plaintiff agreed to 

an action thus constituted a test action has no be . boi 3S d b ‘ Y * be whPntfff 

right to be indemnified against costs by the other Pontiff should select to try The | la in a 
..tiff, rh proceeded against A. and obtained a verdict, and 

■ * ‘ ' ' h ' a rule to set. it aside was refused. A. gave notice 

Discontinuance of.] — When an action, of appeal to the Exchequer Chamber, but failed 

which had been made a test action (for the to prosecute it, and paid damages and costs to 
purpose of deciding the rights of the plaintiffs the plaintiff. The defendants in the other 
in a number of similar actions against the same actions were refused leave to appeal against the 
defendants), came on for trial, the plaintiff judgment. Thomas v. . Wittier, 17 L. T. 148; 
declined to proceed, on the ground that he was 16 W. R. 82. 
not in a fit state of health to attend and be . 

•examined as a witness. On a previous occasion . y Stay of Proceedings in Remaining Ac- 
he had moved for and obtained a postponement turns.] — -Thudy-eight actions having been brought 
<4: the trial on the ground of his ill-health. A by different persons against the defendants as 
week before the trial an application by the: directors ot an incorporated companfe:.ch^n|g 
plaintiff in chambers to stay all proceedings in misappropriation of moneys advanced by the 
the action had been refused by Malms, V.-C., on plaintiffs hi different amounts and at different 
the ground that the plaintiff was not dominus times, but ail under .similar circumstances 
litis, but a trustee for the plaintiffs in the other Held, upon the authority of A mo# v. Chadwick 
actions. At the trial the plaintiff asked for a ("1 A 5 * 1 - H. ^69 and 9 Ch. D 4i>9), that it was 
postponement, or that an order of discontinuance competent to a judge at chambers, upon the 
might be made under Ord. XXIII. r. 1 -.—Held, application of the plaintiff, to stay the proceedings 
that the court could not regard the rights of the * n thirty-seven of the actions until after the trial 
plaintiffs in the other actions, hut must act as if the thirty-eighth as a test action, proper 
the plaintiff had not appeared at the trial, and provision being made in case that action did not 
must dismiss the action 1 ' ith / d>hmu v. ^ ^meio-dy appose die qiioiiou m all. 

Cl hn A 47 L. X. Ch. 607; 7 Ch. IX 878 : 38 " * - Bur li ■- 0* ±9 L. X, C. P. 411; 

X. T. 4 5 ; 26 \\ R. 556. ' 5 U. P. J.>. 33 S) : 42 L. T. 48 X 

Eight separate actions having been brought 

When Question may he reopened.] — against a company by eight passengers for 

€ nsenr to be bound by verdict in one oanse'ou breach of contract in suppi; ing tl im vith a 
of several upon the same question moans such, a less commodious passage for Australia than had 
vi rdict as ought to stand. Tlodsmi. v. Pickard- been contracted for, the court refusal to stay the 
*on, 3 Burr. 1477. proceedings in seven of them till the trial of the 
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Action in Inferior Court — Cross Action in 
High Court — Plaintiffs.] — When an action is 
transferred f roman inferior court and consolidated 
with a cross action begun in the high court, the 
plaintiffs in the action in the inferior court will 
be placed in the position of plaintiffs in the 
consolidated actions, if they began the action in 
the inferior court before the cross action in the 
high court. The Never Despair, 53 L. J., P. 30 ; 
9 P. I). 34 ; 50 L. T. 369 ; 32 W. B. 599 ; 5 Asp. 
M. C. 211. 8. P. The Bjorn, 9 P. D. 36, n. ; 5 
Asp. M. 0. 212, n. ; and The Cosmopolitan, 9. P. D. 
35, n. ; 5 Asp. M. C. 212, n. 


Claim of Lien on Property.] — In the 

absence of fraud, an order under the Rules of the 
Supreme Court, 1883, Ord. L. r. 8, that property 
claimed be given up to the party claiming it, 
can only be made upon condition that the amount 
for which a lien upon the property is claimed be 
paid into court, notwithstanding that the value 
of the property is less than the amount for which 
the lien is claimed. Gebriider Naf v. Blot-on, 59 
L. J., Q. B. 371 : 25 Q. B. D. 13 ; 63 L. T. 328 ; 
38 W r . R. 566 — C. A. 


Sale of Perishable Roods.] — In a suit in which 
the bill was filed before the Judicature Acts 
came into operation, the plaintiff claimed a charge 
upon certain bonds of a foreign state which were 
deposited in the bank to the credit of the cause. 
The suit had not yet come to trial. The defen- 
dants in their answer had admitted the plaintiff’s 
title. On an application for an order for the 
sale of the bonds as perishable goods within the 
meaning of Ord. LI1. r. 2, or upon admission of 
facts in the pleadings under Ord. XL. r. 11 : — 
Held, that there must be a sale of the bonds, on 
the ground that, the defendants having by their 
answer admitted the plaintiff’s title, Ord. XL. r. 
11, applied, and there was no reason why the 
relief to which lie was entitled should be delayed 
until the hearing. Coddi m/ton v. Jacksonville, 
Pensacola, and Mobile By .,' 39 L. T. 12— C. A. 

The expression “ goods ” in the Rules of the 
Supreme Court, 1883, Ord. L. r. 2, includes 
shares in a limited com pany , and if for f any 
just and sufficient reason ” it is desirable to have 
them sold at once, they may be sold under the 
rule in a pending action. Brans v. Davies, 62 
L. J.. Ch. 661 ; [18931 2 Ch. 216 : 3 R. 360 68 


g . Custody, Preservation, Sale and 
Inspection of Property. 

See R. S. C., 1883, Ord. L. 

Preservation — Pumping out Colliery.]— Where 
serious injury will be inflicted upon property 
which is the subject of an action unless the 
defendant continues to act in a particular 
manner, which he can do with comparatively 
little trouble and risk, but which the plaintiff 
cannot do at all, as where a colliery will be 
drowned unless the person in possession under 
an agreement for a lease continues to pump, the 
interim preservation of the property will be 
secured by the issue of a mandatory injunction 
restraining the defendant from ceasing to act in 
that particular matter — e.g. to pump out the 
colliery. SfrelUy v. Pearson , 49 L. J.. Ch. 406 ; 
15 Ch. I). 313 ; 43 L. T. 165 ; 28 W. R. 752. 


Of Property pending Appeal or Litiga- 
tion.] — It is a matter of discretion for the Court 
of Chancery whether it will or will not interfere 
by interim order respecting the property of a 
litigant. If the property is in medio (in the 
actual enjoyment of no one), the court will 
interfere for the benefit of all concerned. Owen 
v. Homan, 4 H. L. Cas. 997 ; 37 Jnr. 861. 

See also Appeal— Injunction. 


Order as to Delivery.]— In an action for the Inspection and Sample— Order ex parte.] — 
return of jewellery which A., as the agent of the An order to enter for the purpose of inspecting 
plaintiffs, had left with the defendants, but which and taking samples under Ord. LII. r. 3, may be 
the defendants claimed to hold against a debt made on an ex parte application. Hennessey v. 
due to them by A., who had, as they alleged, llolmann, 36 L, I. 51. 
deposited the jewellery with them as his own. 

and not as plaintiffs’, rhe court made an order Inspection — In P a tent Actions . ] — See Patent. 

under Ord. LII. r. 3. for the delivery up of such 

jewellery to an officer of the court to abide the As between co-Plaintiffs or co-Defen- 

event of the action. Velati \\ Braham , 46 L. J., dants.] — Ord. L. r. 3. provides ihar it shall h 
O. r. 415. If wft 1 br the court ora judge, upon th< ap[ lieation 

The deft “.hints having beers restrained from of any party to a cause or manor, and uj>< u such 
disposing of certain sugars, the property of the terms as may be just, to make any order for 
plaintiffs, they were ordered, upon motion, io (among oilier tin gs) the inspection of any 
deliver the same to the plain tiffs, the latter property or thing, being the subject of such cause- 
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or matter, or as to which any question may arise 
therein. Claims being made against two defen- 
dants severally in the same action : — Held, that 
under the abo ve-mentioned rule inspection could 
not be "ranted to one defendant of property 
belonging to another defendant when there 
was no right in question as between them in the 
action. B rown v. It atkt ns (1 6 Q« B. D. 12*}^) 
pvnlained. Shaw v. Smith* 56 L. J.. Q. B. 174 ; 
IS Q. B. D. 193; 56 L. T. 40 ; 35 W. P, 188- 
C. A. 

Timber on Ship in Harbour, j — The court, 

under Ord. LI. r. 3, gave the plaintiff leave to 
inspect a ship lying in harbour, on which it was 
alleged that certain timber, part of the subject- 
matter of the action, had been placed by the 
defendant for removal. Morris v. Howell , 22 
L. lb, Ir. 77. 

of Ship by Trinity Masters.]— Before the 

hearin" of an action an application was made 
under 24 Viet, c. 10, s. 18, by the plaintiffs, that 
two Trinity masters should inspect the lights of 
the defendants’ ship Held, that the applica- 
tion was premature, and ought to be refused. 
The Vidov Covaeevich, 54 L. J., P. 48 ; 10 P. D. 
40 : 52 L. T. 632 ; 5 Asp. M. C. 417. 

Of Documents . ] — See Discovery. 

Property in hands of Agent.]— Under 

what circumstances court will, on bill of discovery, 
direct search to be made in boxes of absent party 
in hands of defendant as depositary. Att- Gen. 
v. Elliott 1 Price, 377. See f urther this Case , 2 
Price, 48, 

Inspection ordered, on motion, of articles, 
claimed by the plaintiffs as heirlooms, in a 
chest at the bankers of the defendant, insisting 
by answer on a lien. Macclesfield {Earl) v. 
Davis, 3 Ves. & B. 16 

Goods Pawned.] — A. sends to his London 

factor to sell ; factor pawns goods. Pawnee, by 
answer, admits factor pawned some goods, but 
knows not whether they were the plaintiff's. 
Ordered, that A., in the presence of two or more, 
mav have a view of them. Marsden v. Pan shall, 
1 Vern. 407. 

— — Entry on Premises to inspect Goods.]- — 

’Where an agreement has been entered into for 
the sale of a house at a fixed price, and of the 
fixtures and furniture therein at a valuation by 
a person named by both parties, and he under- 
takes the valuation, but is refused permission by 
the vendor to enter the premises for that purpose, 
the court will make a mandatory order to compel 
the vendor to allow the entry to enable the valua- 
tion to proceed. Smith v, Peters , 44 L. J., Ch. 
613 ; L. B. 20 Eq. 511 ; 23 W. E. 783. 

Before 15 & 16 Viet. c. 76, s. 114, in an action 
for work and labour, a judge had no power to 
make an order for the plaintiff and his witnesses 
to enter on the freehold of the defendant for the 
purpose of inspecting the work done. luryuand 
v. Strand Union, 8 D. V. U 201 ; 4 Jm\ 74. 
8. P., Xi'icham v. Taite , 6 Jricott, 575 | 1 Am. 244. 

Inspection of Premises.] — Where an action 
has been, referred for trial under s. 14 of the 
Arbitration Act, 1889, the court or a judge still 
retains the power, and the referee or arbitrator 
has also jurisdiction to order inspection of pro- 


perty. As a general rule, the most convenient 
course is to apply to the referee or arbitrator in 
the first instance. Hayward v. Mutual Reserve 
Association ([1891] 2 Q. B. 236) approved. 
Mac Alpine v. Colder. 62 L. J., Q. B. 607; [1893] 
1 Q. B. 545 ; 4 E. 314 ; 68 L. T. 426 ; 41 W. R. 
436— C. A. " 

In what Cases.] — The respondent, an 

impropriate rector, having, by decree of Court of 
Chancery, been found entitled to tithes according- 
to value of warehouses in London, occupied by 
appellants, and which had never been rented, 
court has jurisdiction to make order for inspection 
upon appellants to ascertain value. Such order 
cannot be executed by force, but operates on 
person as ground for contempt, or bill pro 
confesso, if necessary. East India Co. v. 
Kynaston , 3 Bligh, 153. 

A householder filed a bill against a railway 
company for an injunction to restrain it from 
proceeding with its works to the detriment of 
his premises, until it should have properly 
entitled itself to do so. The company had put 
up such a hoarding as prevented him from 
inspecting the progress of the works, and an order 
was made that the company should give access 
to him, his surveyors and builders, to go and 
view the works in the construction of the rail- 
way, carried on close to his house and premises, 
at all reasonable times of the day, upon his 
giving half an hour’s notice of his desire to do so. 
Saul v. Metropolitan lit/., 16 L. T. 169. 

Owners and occupiers of houses in London 
subject to tithe ; defendants, at suit of tithe 
owner, ordered to permit witnesses to inspect 
them preparatory to examination on interro- 
gatories for proving their value. Kynaston v. 
East India Co., 3 Swanst, 248 ; 19 K. It. 202, 

Instances of order to permit inspection and 
entry. Id. 264. 

See on this subject, Lonsdale {Lord') v. Cunven, 
3 Bligh, 168, n. ; Walker v. Fletcher, id. 172 ; 
Brown v. Moore, id. 178. 

Authority to dig up Soil.] — Under r. 3 

of Ord. L. the court has power to make an inter- 
locutory order before trial, giving liberty to a 
plaintiff to enter upon land belonging to the 
defendant, and to excavate the soil thereof for 
the purposes of inspection. Lamb v. Beaumont , 
53 L. J., Oh. 1111 : 27 Oh. D. 356; 51 L. T. 
197 ; 32 W. R. 985. 

An order having been made on motion in a 
cause in equity before the hearing, giving the 
plaintiff liberty to enter the defendant's ground 
for the purpose of inspection, and for the same 
purpose to break up the soil in the manner 
therein specified : — Held, that the latter part of 
the order ought to be discharged, it not being- 
according to the course of the court that such 
liberty should be given on an interlocutory 
application before the hearing. Ennor v. Bar- 
well , I De G. & J. 529 ; 7 Jur. (X.S.) 788 ; 
8 Vf. lb 300. 

Inspection of Mines.] — An owner of a 

mine will, on making our a prima facie case, be 
allowed to inspect the workings of an adjoining 
mine, to ascertain whether they are being carried 
on in such a way as io encroach upon or injure 
his own mine. Bennett v. Whit h >usr. 28 Beav. 
119 : 29 L. J., Ch. 326 ; 6 Jur. (x.S.) 528 : 2 L. T. 
45 : 8 VT. lb 25 L 
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*n to restrain the defen- by the infant heir-at-law (by a next friend) of 
ining mines, from cutting an intestate against the widow, who was the 
arriers, the defendants administratrix, claiming accounts of the personal 
and asked for time to estate, and of the rents and profits of the real 
Durt refused adversely to estate received by the defendant. The action 
: the -'defendants’- mines, came on for hearing on motion for judgment, 

) Jur. (N.s.) 535 ; 10 L. T. and the court was asked under Ord. LI. r. 1, to 
make an order for the sale of the real estate, 
red their application - a, The defendant did not object Held, that this 
nit a primil facie case of was not /‘a cause or matter relating to real 
fendants having in the estate” within the meaning of the rule, and 
lavits, the court, having that the court could not order a sale under that 
ie workings, granted an rule. But, upon a summons under the Settled 
der to inspect. II). Land Act, a sale was ordered. Staines, In re, 

before the hearing, that Staines v. Starnes, 55 L. J., Ch. 913 ; 33 Oh. I). 

sir witnesses should be 172 ; 35 W. B. 75. 

ion, to view and inspect Under r. 1 of Ord. LL the court has power to 
iendants in the plaintiffs’ order a sale of real estate only when it is neces- 
endants were lessees, and sary or expedient for the purposes of the action 
2 d. and worked by means before it that’ the property should be sold. No 
ng mine belonging to the new power to order a sale is conferred. Robinson , 
Marsh, 8 Hare, 97. In re, Pieltard v. Wheater, 55 L. J., Cli. 307 ; 31 

and tiie defendants had Ch. I). 247 ; 53 L. T. 865. 

□other, and the plaintiff Where property consisted of agricultural land 
that the defendants had in Norfolk which was much depreciated in value, 
.lines, he obtained leave the court refused to order the estate to be sold 
ground and examine their under rules of court, 1883, Ord. LI. r. 1, for the 
it at the boundary-line purpose of paying the costs of a petition action,: 
jerties, a wall had been in which a declaration of the rights of the parties 
:h prevented him from entitled had been obtained, and a receiver 
□g had been done on; the appointed against their father, who had previously’ 
jed to him . The inspector been in possession and refused to account, but 
t reported that an inspec- directed the receiver to apply any funds in liis 
de by removing a portion hands after keeping down incumbrances in pay- 
t no practical difficulty ment of costs. Miles v. Jarvis, 50 L. T. 48. 
ndanger the lives of the And see Ex ecu toe and Administrator 
ras then made by a judge (Sales by the Court). 

Id be at liberty to inspect 

dants, and, so far as was Injunction to Restrain.] — Injunction 

jection, to make a way granted restraining sale of estale till answer to 
plaintiff was directed to bill, alleging parol agreement to exchange, 
itisfaetion of the master, partly performed by plaintiff having purchased 
bide any order the court estate for that purpose. Curt is v. Bn eld ng It a ni 
minifying the defendants {Marquis), 3 Yes. A B. 168 ; 13 R. R. 174. 


■ills 

aiiiiii 
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was the first application of the kind. Pyncerit office of such deeds, &c. as the master might 
v. Fyncmt, 8 Atk. 571. ; 4 direct. Ordered, on motion, that the deeds, &c. 

In an abstract of a vendor’s title, a will which the master had called for, should be .trans- 
which formed part of it was represented as. f erred from the custody of the clerk in court into 
having: been proved in the spiritual court, the master’s office accordingly. Whether the 
which afterwards appeared not to have been master has authority, under the decree to make 
done. The purchaser filed his bill, praying that such order, quaere. Glover v. Williams, 2 Jur. 
the defendants might either be decreed to prove 678. d .1 ■ ; ; 

the will, or that it might be deposited in the Directions as to political papers affecting living 


the will, or that it might be deposited in the Directions as to political papers affecting living 
hands of the master for safe custody. It ap- persons left hy a testator. Beany, Griffiths , I 
peared that two other persons were intended Jur. (x.s.) 1015 ; 8 W\ R. 640. 

Under the will, and they were added as parties Under a decree in an administration suit, certain 
and, they not objecting, the will was directed creditors supported their claim in chambers by the 
to be deposited with the master for safe custody ; production of certain documents. The residuary 
the vendors having by their misrepresentations legatees, believing these documents to be forged, 
occasioned the suit, were ordered to pay all the applied to have them deposited with the chief 
costs. Harrison v. Coppard, 2 Cox, 819. clerk and for liberty to have them examined by: 

The object of a bill being to set aside experts, to test their genuineness : — Ordered, that 
deeds, the court will not, on motion, go beyond the documents be deposited with the chief clerk 
the usual liberty to inspect, &c., and for produc- for one month, and that the applicants should 
tion at the hearing, by an order to deposit have free access to them during that time, 
them with the master for safe custody, without Blahesley v. Pegg, 20 L. T. 57. 
a special case establishing danger that they Some parties in the cause had the option, under 
may not be produced ; therefore where most of a will, of purchasing certain jewels, which the 
the circumstances relied upon, viz. variations decree directed to he deposited in the master’s 
in two deeds, appeared upon the answer, the office, and the master was to be at liberty to 
order was limited to production at the hearing, receive proposals from' the parties for their pur- 
Hertford y. Wild matt, 16 Yes. 488. chase. The master declined receiving the jewels. 

The master’s examiner will lodge with the and an order was made that the master should 
registrar of the court, for the hearing of a appoint a proper person to have the care of the 
-cause, deeds deposited in the office for the pur- jewels, who should find security, and have an 
poses of the cause, upon receiving a requisition allowance, and who should allow access thereto, 
from any of the parties concerned. A motion for the purposes in the decree mentioned. Jervis 
that he shall be at liberty to do so is un- v. Brasier, 6 L. J., Ch. 68. 
necessary. Plnmtre v. O' Bell , 5 Ir. Eq. R. 404. 

An order having been improperly obtained on Delivery out.] —Mo tion that securities be 

this court, for the production of the records of 1 delivered to the executors to receive the money 
the proceedings in a suit in the Court of Great ! granted. Jones v. Jones, 8 Bra. C. C. 80. 

♦Sessions, Wales, they were forwarded by the j Deeds not delivered out of court to a devisee, 
registrar of that court, through his agent in unless the heir is before the court. A non., 1 Yes. 
London, to the clerk in court of the plaintiff, J. 29. 

the proper officer: — Held, till such order was Person, not party in cause, may petition to 
rescinded, that they were to be deemed to be in have deeds belonging to him, and which had been 
the proper custody. Grenfell v. Girdle atone, brought into master’s office under decree, delivered 
2 Y. & Coll. 662 ; 7 L. J., Ex. Eq. 42 ; 1 Jur. out to him. Marriott v. White , 1 Sim. & S. 17. 
94U. Petition for delivery of documents (after order 

General rule as to the deposit of papers and on same subject from Queen’s Bench) dismissed, 
writings is, that an executor must deposit them Mettle v. Postlethioaite , 2 Jur. 987. 
for the benefit of the parties interested, unless In an abated suit the master has no jurisdic- 
there are purposes which require that he should tion, under the 16th Order of 1828, to direct 
retain them. Freeman v. Fairlie , 8 Mer. 80; the re-delivery of papers deposited in his office. 
17 R. R. 7. Alderman v. Bannister , 9 Beav. 516. 

A. conveys land to trustees on trust to sell if An executor, who was under an obligation to 
the unsatisfied debts of a partnership, in which deliver a book to a purchaser under the court, 
lie had been concerned, should at a given time made an affidavit that it was lost : — Held, that 
exceed 40,0007. ; the trustees sell and convey to the purchaser was not bound by that affidavit, 
the purchaser by a deed, which recites that* the but was entitled to an inquiry before the master, 
debts of the partnership exceeded the specified Stubbs v. Sargon, 4 Beav. 90. 
amount, and that A. had died intestate as to his Court never orders clerk in court, with whom 
real estates ; and the heir-at-law of A. joins in exhibits have been deposited under usual order, 
that deed, and enters into a covenant for the title to deliver them up to any other person, for the 
•of the trustees, a covenant against all acts done purpose, of their being produced in court, or at the 
by him or his father, and a covenant for further assizes, without consent of all parties, and pay- 
assurance ; it afterwards appears to be uncertain ment of clerk in court’s fees. Harris v. Bmlen~ 

whether A. had not devised his real estates, and ham, 1 Sim. & S. 288. 

the purchaser files a bill to have protection If the original writ is required, the motion 
against oc remedy for the alleged defect in his cannot be made without producing it. Flkrton 
' tie, which this dh >vcr\ < rea ed Held, that v. ThirJt, 1 Jae. X Walk. 876. 

hi is nor entitled to have the books and <locu- The court will not ordei t ri gnai doom 1 ts to 

met ts 01 mete 1 with the n- oumsof the parr nor- betaken out of the jui s tic ion of the court, for 
ship deliv red to him or deposited for safe custody, the purpose of being produced before a special 
JIallett v. Middleton , 1 Russ. 248. examiner in the examination of witnesses in the 

deeds having been deposited wi h the clerk in cause, unless a special case be * aide for that py.r- 
coun before the hearing, the decree contained pose. La f one v Falkland Ho Ms On, J Kay 
-the usual direction for the deposit in the master’s A J. 39. 
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has jurisdiction upon a special The court will restrain an arbitrator by injunc- 
to make such an order. Ib. tion from acting*, in any case in which he is, in 
eing deposited in the Record and the opinion of the court, unfit or incompetent to 
fiee, delivery up refused without act. Ib. 

Whether Jurisdiction of Court is exten- 
ded.] — The words “just or convenient” in s. 25, 
sub-s. 8, of the Judicature Act, 1873, do not mean 
that the court is to grant an injunction simply 
because the court think it convenient ; they 
mean that the court should grant an injunction 
for the protection of rights or for the prevention 
of injury according to legal principles ; but the 
moment you find there is a legal principle, that a 
man is about to suffer a serious injury, and that 
there is no pretence for indicting that injury 
upon him, it appears to me that the court ought 
to interfere. Now, it has been said that, as a 
general rule, the court only interferes where 
there is some question as to property. I do not 
think that the interference of the court is abso- 
lutely confined to that now ; there may be cases 
in which the court would interfere even where 
personal status is the only thing in question. — 
Per Jessel, M.R. Adatt v. Southampton Corpora * 
turn, 50 L. J., Ch. 33 ; 16 Cli. D. 143 ; 43 L. T. 
464 ; 29 W. R.117 ; 45 J. P. 111. 

The powers of the court in granting an injunc- 
tion, either at the hearing or upon an interlocu- 

> tory application, have been extended by s. 28, 

Act, 1873. can only be obtained in a pending cause sub-s. 8, of the Judicature (Ireland) Act ; and 
or matter ; the prerogative writ being preserved the only limit to the jurisdiction is that the court 
to the Queen’s Bench Division by s. 34. Paris nuls t be satisfied that it is just and convenient 
Skatiwj It ink Co ., In re, 46 L. J., Ch. 831; 6 that the order should be made. The court has 
Oh. I).* 731 ; 25 W. R, 767. now jurisdiction to grant an injunction to give 

While a petition for winding, up. a company • effect to a legal right. Cork Corporation v. 
was pending, notice of motion in the winding-up phoney, 7 L. K, ir. 191. 

was given to the company and the directors fora i haVeavery strong opinion that the Judicature 
mandamus to direct them to convene an ordinary .^ct has not dealt with jurisdiction at all, but 
meeting. An order was made for winding up the only with procedure ; that it has given to the 
company, which was reversed on appeal. The one division the procedure of the other division, 
motion fora mandamus was then brought on 'onto the two divisions reciprocally the procedure 
Held, that the court had jurisdiction to direct 0 f the other division, and that in some cases it 
the issue of a writ of mandamus in every cause p as amended the procedure of both divisions, but 
or matter pending before it, but inasmuch as the that it has not given to any court a jurisdiction 
petition had been dismissed. there was no longer which no court had before. Individually, I 
any matter pending before it in which it could should he inclined to hold that if no court had the 
make the order. Ib. power of issuing an injunction before the Judica- 

ture Act, no part of the high court has power to 

Interlocutory Application for.]— When issue such an injunction now. — Per Brett, L.J. 

an action has been commenced in which a man- North London lit/, v. G. _V. It)/., 52 L. J., Q. P>. 
damus is claimed, an interlocutory application for 380 ; 11 Q. B. D. 36; 48 L. T. 695; 31 W. R. 
a mandamus will not be granted unless it can be 490. 

shewn that the plaintiff will suffer some injury If it was intended to give the enormously 
by waiting for the result of the action. Wi&ne* increased power which it is contended, is given 
Alkali Co. v. Sheffield and Midland, Ity., 37 L. T. by s. 25, sub-s. 8, of the Judicature Act, 1873, it 
131. is remarkable that it empowers it to be done by 

interlocutory order. It is said if it can be done- 
Injunction — Jurisdiction of High Court of by interlocutory order, of course it can be done 
Justice.] — The extensive jurisdiction of granting by a final order at the hearing ; no doubt that is 
injunctions originally given to the common-law true ; but when the section only refers to inter- 
courts by the Common Law Procedure Act, 1854, loeutory orders, is not the prima facie presump- 


h . Mandamus, Injunction and Receiver. 

1. Effect of Judicature Act, 1873, s. 35, sub-s. 

8, 407. 

2. Effect of Common Law Procedure Acts, 412. 

3. Practice and Procedure. 

a. Mandamus — See Mandamus. 

b. Injunction — See Injunction. 
e. Receiver - — See Receiver. 


409 


410 


PEACTICE — Mandamus, Injunction and Beceiver. 


IS73, s. 24, sub.-s. 7) is to enable the court to 
decide, if possible in one proceeding, all the 
questions in dispute in the same matter and 
between the same parties, and (Judicature Act, 
s, 25, sub-s. 8) to grant an injunction in all 
cases in winch if shall appear to the court “just 
and convenient ” so to do, the court may, in any 
case in which it has power to grant prohibition, 
craiit an injunction to restrain the proceedings 
in. the inferior court. Iledley v. Bates, 49 L. J., 
Oh. 170 ; 13 Oh. I). 498 ; 42 L. T. 41 ; 28 W. E. 
305. 

Sect. 25, sub-s. 8, of the Judicature Act, 1873, 
does not alter the former practice as to injunc- 
tions, but is only intended to do away with 
certain technical objections. Fletcher v. Badgers, 
27 W. B. 97— 0. A. ‘ 


to him. The defendant in ejectment set up a 
defence that in equity the plaintiff was only a 
sub-mortgagee. The evidence in support of the 
motion shewed that the property was wasting, 
and that, even if the plaintiff was only sub- 
mortgagee, it was insufficient for the original 
mortgage upon it ; and this evidence was not 
met- to the satisfaction of the court : — Held, that 
under the circumstances it was just and con- 
venient within the Judicature Act, 1873, s. 25, 
sub-s. 8, now to appoint a receiver : and an order 
was made accordingly, unless the defendant 
elected within four days to pay an occupation 
rent into court, the amount to be settled in 
chambers. Real and Personal Advance Co. v. 
McCarthy, 40 L. T. 878 ; 27 W, E. 706. 



The Judicature Act, 1873, s. 25, sub-s. 8, has 
not altered the principles on which the court 
acts in granting injunctions. Gaskin v. Balls , 
13 Ch. D. 324 ; 28 W. 11. 552— C. A. 

The principles on which the court acts in 
granting injunctions are not extended by the 
provisions of the Judicature Act, which enable 
the court to grant injunctions where it is “just 
or convenient,” which must be read “ just as well 
as convenient.” Bay v. BrownHgg, 48 L. J., 
Ch. 173 ; 10 Ch. D. 294 ; 39 L. T. 553 ; 27 W. E. 
217—0. A. 

The power of the court to grant injunctions 
lias been enlarged by the Judicature Act, 1873, 
s. 25, sub-s. 8. Thomas v. Williams , 49 L. J., 
Ch. 605 ; 14 Ch. D. S64, at p. 873 ; 43 L. T. 91;.; 
28 W. E. 983. But see contra, Blah v. Brooks , 
15 Ch. D.,atp. 25. 

On what Terms.] — An injunction, to re- 
strain a landlord from exercising the legal right 
of distress, will be granted only “ upon such 
terms and conditions as the court shall think 
just,” under s. 25, sub-s. 8, of the Judicature Act, 
1873. The terms and conditions which the court 
thought just, and imposed on tenants who sought 
to restrain their landlord from distraining for 
certain rent until the determination of an action 
brought by them against him to try his right to 
the rent, were that an injunction should be 
granted for a fortnight, and continued only if 
the rent was in the meantime paid into court. 
Sham v. Jersey (. Earl ). 4 C. P. 1). 359 : 28 W. E. 
.142— C. A. Affirming 48 L. J., C. P. 308. 

Receiver — Discretion.] — Under sub-s. 8 of s. 25 
of the Judicature Act. 1873, the court has a 
discretion as to the appointment of a receiver. 
Prythereh , In re, Prythereh v. Williams, 59 L. J., 
Ch! 79 ; 42 Ch. D. 590 ; 61 L. T. 799 ; 38 W. E. 61. 

Action to recover Possession of Lease- 
holds.] — The court has power under the Judica- 
ture Act, 1873, 8/25, to appoint a receiver where 
the title to the property is disputed. Berry v. 
Keen, 51 L. J., Ch, 912— C. A. 

Bunn v. Ferrior (L. E. 3 Ch. 719) and Talbot v. 
Tfope-Seott (4 K. J. 139) are no longer law. 
lb. 

— — Of Property pending Action as to Title,] 

— The plaintiff in an ejectment action which was 
set down for trial, but had been stayed until 
another action affecting the same property, and 
brought by the defendant hi ejectment against 
the plaintiff and others, should be ready for 
trial, moved for a receiver and for attornment 


— -Co-ownership Suit.] — The court will 
appoint a receiver in a co-ownership suit where 
the circumstances exist which in the opinion of 
the court render such a course just and con- 
venient. The Ampthill, 5 P. D. 224 : 29 W. E. 
523. 

Action for Recovery of Land.] — In an 

action for recovery of land brought by a landlord 
against his tenant under a proviso for re-entry 
for breach of covenant in his lease, a receiver of 
the rents and profits of the land pending the 
trial of the action may be appointed on the 
plaintiff’s application. Gmatkin v. Bird. 52 
h. J-, Q. B. 263. 

Under s, 25, sub-s. 8, of the Judicature Act, 
1873, the court has jurisdiction to appoint a 
receiver wherever it shall appear just or con- 
venient so to do, and consequently in an eject- 
ment action where the title to real property is in 
dispute. Foxwdl v. Van Grutten, 66 L. j'.. Oh. 
53 ; [1897] 1 Ch. 64 ; 75 L. T. 368— C. A. 

It is not a proper case for the exercise of this 
judicial discretion where the defendant in an 
action for ejectment is the admitted heir-at-law 
of the last owner, and lias as such taken posses- 
sion of the property in dispute, and there 
appears to be a question to be decided between 
the parties, and the property is safe, anti there 
is no evidence of waste ; and the mere fact that 
such defendant is impecunious is not a ground 
for the appointment of a receiver, lb. 

Per Kekewich, J. : An order appointing a 
receiver in a case of disputed title to real estate 
should be made subject to the rights of any in- 
cumbrancer. lb. : J 

Equitable Execution — “Just and Con- 
venient. P]— A judgment debtor had lands in 
Surrey subject to an equitable mortgage ; and 
his judgment creditor obtained an order for a 
receiver of these lands. This order was not 
registered. After the appointment of the receiver 
the debtor .sold the lands to a purchaser for 
value without notice : — Held, that under the 
circumstances of the case it was just and con- 
venient for the court to appoint a receiver within 
the Judicature Act, 1873, s. 25, sub-s. 8. Pape, 
In, re , 55 |g J.. Q. B..522 ; 17 Q. B. I). 743 ; 55 
L. T. 369 : 34 \\ r . E. 693— U A. 

Under the general power to appoint receivers 
given by the Judicature Act, 1873, s. 25, sub-s. 8, 
and having regard to Buies of Supreme Court, 
1883, Ord. XLII. n\ 4 and 28, the court has 
jurisdiction to enforce a judgment for payment 
of money into court by a defaulting trustee, by 
die appointment of a receiver of his eguitabi 
. interest in property in this country ; and orde 
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accordingly where, from the debtor being out of 
the jurisdiction, service of a writ of attachment 
could not be effected. Coney, In re, Coney v. 
Bennett, 54 L. J., Oh. 1130 ; 28 Oh. D. 993 ; 52 
L, T. 961 ; 33 W. It. 701. 

An order Was made against the defendants in 
an action, who were defaulting trustees, for the 
payment, of money into court. The defendants 
having failed to comply with such order, an 
application was made by the plaintiffs that a 
writ of attachment might issue against them. 
At the defendants’ instance, however, the court 
made an order allowing payment by weekly in- 
stalments. L., one of the defendants, had made 
an affidavit on that occasion stating that all the 
property he possessed was the furniture in his 
house, "it subsequently transpired that. L. had 
executed bills of sale ‘ affecting the furniture ; 
but that the plaintiffs in other proceedings had 
successfully disputed the validity of such bills of 
sale. An application was accordingly made on 
behalf of the plaintiffs for the appointment of a 
receiver of the furniture by way of equitable 
execution. For the defendant L. it was con- 
tended that the legal and proper remedy of the 
plaintiffs was by sequestration, and that the 
court had no jurisdiction to appoint a receiver : 
— Held, that, although under r. 4 of Ord. XLII. 
of the Eules of Court, 1883, sequestration was 
the appropriate remedy, yet under s. 25, sub-s. 8 , 
of the Judicature Act, 1873, the court had juris- 
diction to appoint a receiver if it appeared just 
or convenient so to do ; and that, in the present 
case, it was just and convenient to appoint a 
receiver, and that an order must be made accord- 
ingly. WMteiey , In re, Whiteley v. Learoyd, 56 
L. T. 846. 


| to part equitable mortgagee. Pease v. Fletcher , 
45 L. J., Ch. 265 ; 1 Ch. D. 273 ; 33 L. T. 644 ; 
24 W. B. 158. 


In Partition Action. ] — In an action for 

partition, where one of the co-owners is in 
occupation, though not in exclusive occupation, 
of the property, the court has jurisdiction under 
the Judicature Act, 1873, s. 25, sub-s. 8 , to 
appoint a receiver until the hearing. Porter v. 
Lopes, 7 Ch. D. 358 ; 37 L. T. 824. 


Judicature (Ireland) Act, s. 28, sub-s. 8.] 

— Section 3 of 19 & 20 Viet. c. 77, has been 
repealed by the 28th section of the Judicature 
(Ireland) Act, sub-s. 8 , and, therefore, the court 
may appoint a receiver on foot of any judgment 
mortgage, notwithstanding that the rental of the 
estate is less than 1000 per annum. The court 
will, under special circumstances, appoint a 
receiver where less than one year’s interest is 
due. Martin's Estate , In re, 13 L. E., Ir. 43. 

In an action to recover damages for obstructing 
a watercourse, and for an injunction, the plain- 
tiffs obtained a verdict for nominal damages. 
The defendant having continued the acts of 
obstruction complained of, the court granted an 
injunction. Agneiv v. McDowell, 14 L. E., Ir. 
445. 


Practice — Writ,]— A plaintiff should, indorse 
his writ with a claim for an injunction, or for 
a receiver when the obtaining of either is a 
substantial object of his action. Colehourne v. 
Colehourne, 45 L. J., Ch. 749 ; 6 Ch. I). 690 ; 24 
W. E. 235. 


— feature Act, r. 4 , a defendant ii'an action may, before judg- 

8/3, s. _Oj sub-s. b, enables any juc ge o ti^ ment apply for an injunction and a receiver, 
ugh court to appoint a receiver of a deems Bead 45 & j C h. 206 ; 1 Ch. D. 


■ Time for Application.] — Under Ord. LII. 


estate (before grant of probate or administra- v * ™ A 

tiop, notwithstanding the absence of lie pendens ; ' ^ words „ interlocutory order” in s. 25. 

but applications for any such order, being on the ub . s _ 8 of the judicature Act, 1873, are not 

way to probate proceeding are properly made m confined in their raC aning to an order made 

the Probate Division, and it made elsewhere will between wit and ftnal judgment, but mean an 
not be encouraged. Parlicr, I,i «, Dearmy v. ordei . oth(a . than fina! j lld „ mellt in an action, 
Jjroons, o 4 Xj. j., un. 0 J 4 . whether such order be made before judgment or 

, tat i i. v • „ after. Smith v. Cowell , 50 L. J., Q. B. 38; 6 

Mortgagee.]— A legal mortgagee, ben „ Q B B 7 - , ;i j T 528 . 2 o W. B. 227— C. A. 

m possession ot the mortgaged property appl ed j c dj j ch . m . 16 0 h. D. 

to the court tor the appointment ot a receiver : — ■ „ ,, ; 10 T r „ . 9Q w T y - v% fi A 
Helcl that although the mortgagee might, under p ie ^power' given bv sub-s.' 8 of * 2B can be 

the Conveyancing Act, 1881 appoint a receiver ftt t f le of an actio n, as well as 

without coming to the court, it was more desir- iuterloeutorv application. Prythereh, 

able, where an action was pending, that the V Pryderckv. WiUUmw.m L. J, Oh. 79 ; 
appointment should be made by the court under • J g 8 W . r. Cl. 

the Judicature Act, 1873. luleft v. A mam, «>3 7 

L. J., Ch. J 99 : 25 Ch. D. 238 ; 48 L. T. 598 ; 32 

W. Be 226. ; ■ ; A 2 . Effect off Common, .Law Procedure'. 'Acts./ .V 

Under s. .25, sub-s. 8 , of the Judicature Act, 

1873, a mortgagee in possession is entitled to the Mandamus.] — The 17 & 18 Yict. c. 125, s. 68, 
appointment" of a receiver, notwithstanding that applies only to the fulfilment of such duties as 
he has been paid all. his interest and costs out of might he enforced by the prerogative writ of 
rents , received by him while in possession, and mandamus, and not to the specific performance 
that he has surplus rents in his bands. Mason v. of contracts. Benson v. Paul, 6 El. k Bl. 273 ; 
Westol y, 55 L. J.. Ch. 507: 32 Ch. I). 206 ; 54 25 U J., Q. B. 274 : 2 Jur. (X.S.) 425 ; 4 W. B. 
L. T. 520 ; 34 W. E. 498. 493. 

Uiulor the power given by llie Judicature Act. But a. mandamus may be maimed under the 
1873, s. 25, sub-s. 8, to appoint a receiver in all above provisions to enforce the fulfilment of a 
cases in which it shall appear just and convenient., duty in which i be plaintiff is personally intern 

ivMnln nil in+nvln/.ivf rmnlUof Iah -Pai 1 wllATA « n rUl /l Ilf. IT floPsi rtf*. HlOsiC Ollf, of 


the order made on 
the appointment of 


interlocmory application for csted, where such duty does not arise out of 
a rocelvet was extended to a mere personal contract Morris v, Irish Land 
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application for such a writ; 


An action for a mandamus may lie even when 
no actual damage has been sustained. Fotherby 

■ y. Metropolitan Ilf/., 3d L. J., C. P. 88 ; L. E. 2 

■ 0 P. 188; 12Jur. (N.S.) 1005 ; 15 L. T. 243 ; 15 
W. E. 112 

The neglect by a railway company to issue a 
warrant to the sheriff to summon, a jury to assess 
the value of land which the company has given 
notice of requiring for the purposes of its act, 
within a reasonable time after such notice, is an 
actionable wrong, and the issue of the warrant 
may be enforced by an action for a mandamus. 
it>: 

A railway company gave a notice to the plaintiff 
of their intention to take a tenement for which 
he was rated to the poor; the notice did not 
contain, the. particulars mentioned in the Lands 
Clauses Act, s. 18. In consequence of this 
notice the plaintiff took other premises, and 
his former ones remained on his hands unoccu- 
pied. The company having failed to proceed 
with the 'purchase of the lands after six months 
had elapsed, the plaintiff commenced an action 
against them for damages, and claimed a man- 
damus : — Held, that the notice bound the com- 
pany to proceed with the purchase of the tene- 
mental: the end of the six months, and that he 
was entitled, to a mandamus to compel them to 
do so. J lory an v. Metropolitan lit/., 38 L. J., 
a P. 87 ; L.' It. 4 C. P. 97 ; 19 L. T. 655 ; 17 
W. E. 261 — Ex. Oh. 

Held, also, that he was entitled to more than 
nominal damages. Ib. 

An incorporated body having raised money 
under statutory powers by debentures, issued 
some of these debentures to one of their own 
body in payment for goods supplied by him, 
such a transaction being illegal under the statute 
by which they were constituted a corporate 
body: — Held, in an action by the executors 
of an. innocent holder for value of such securi- 
ties, the same having been transferred to him 
from the original mortgagee in the manner 
provided by the statute, that they were estopped 
from setting up as a defence the original ille- 
gality of the transaction, and that under the 
Common Law Procedure Act of 1854, s. 68, the 
writ was in the proper form in praying for a 
mandamus to compel them to apply the money 
in their hands in payment of the plaintiffs’ 
claim, it being shewn that the defendants did 
hold money in their hands raised under the 
powers of the statute, and applicable to that 
purpose, and that it was not necessary that the 
mandamus should direct the defendants to levy 
a rate for the purpose of satisfying the plain- 
tiffs’ demand. Webb v. Herne Bay Commis- 
sioners, 39 L. J., Q. B. 221 ; L. E. 5 Q.B. 642 ; 22 
L. T. 745 ; 19 W. It. 241. 

When a debt is of such a nature that a man- 
damus will be granted to enforce its payment, 
it is not necessary that the amount of the debt 
should have been previously ascertained, but 
such amount may be ascertained by the verdict 
of the jury in the action in which the writ of 
mandamus i.s claimed. Ward v. Lowndes, 28 
L. J.. Q. B. 265 ; 5 Jur. (X.S.) 1124; 7 W. E. 489. 
Affirmed, 1 El. & El. 946 ; 29 L. J., Q, B, 40; 
6 Jur. (K.s.) 247 : 1. L. T. 268 ; 8 W. E. 81— 
Ex. Oli. ' ' . ■ , . ' 

A plea that, the causes of action did not 
accrue within six years is a bad plea to a decla- 
ration for a mandamus, as the statute of limita- 
tions does not bar , 

Ik 


A claim to a writ of mandamus cannot be 
sustained if there is any other equally effectual 
remedy. Bush v. Beamn.l H. C. 500: 32 
L. J., Ex. 54 ; 8 Jur. (K.S.) 1015 ; 7 L. T. 106 ; 
10W. E. 845. 

In an action by executors against the clerk 
of commissioners for putting into execution a 
town improvement act, and in which action 
they claimed a writ of mandamus, the declara- 
tion stated that the commissioners were indebted 
to the testator for the agreed salary payable by 
them to him for services rendered by him as. 
clerk to the commissioners ; and also for other 
work by him, as the attorney of and otherwise 
for the commissioners in and about their busi- 
ness ; that the debts became and were a charge 
on any moneys which might: be in the hands of 
the commissioners, and which should have been 
collected by them under and by virtue of the 
act ; and that if the commissioners should not 
have in their hands any moneys sufficient to 
pay the debts, then such debts became a charge 
and were chargeable on a rate leviable and to 
be levied by the commissioners under the act. 
They pleaded to so much of the debts as became- 
due on simple contract, the statute of limita- 
tions, and to the debts, except the agreed salary, 
that no signed bill was delivered ; also that the 
commissioners had no funds whereout; they could 
pay the debts : — Held, first, that the declaration 
was bad, inasmuch as, assuming that the 
services in respect of which the “ agreed salary ” 
was claimed were payable out of the rates, the 
others might be services for which the commis- 
sioners were personally liable, and consequently 
the remedy was by action, not by a claim of 
mandamus. Ib. 

Held, secondly, that on the same principle the 
two first pleas were good. Ib. > 

— - Act of 1852.] — -Where a court of equity 
has issued an order for an injunction restraining- 
a party from bringing an action, a court of 
common law will enforce such order by staying- 
proceedings, although no writ of injunction has- 
been actually issued. Cobbett v. Ludlam , 11 
Ex. 446; 25 L. J., Ex. 25. 

A court of law will not stay an action on the 
ground that there is a suit in equity pending in 
which the same demand conies in question (even 
although the demand is for a debt as to which 
and other demands the plaintiff at law has, in 
equity, consented to a decree for an account), 
where the court of equity has not stayed the 
action by injunction ; the court of common law 
having no jurisdiction to stay proceedings on 
such a ground, and the provision in the above 
statute only applying where the court of equity 
has stayed the action by injunction. Bearse v. 
Robins , 26 L. J., Ex. 183. 

When a plaintiff who has brought proceedings 
both at law and in equity for the same cause of 
action elects to proceed in equity under an order 
of chancery directing that he elect, and that if 
he elect to proceed in equity the proceedings at 
law be stayed by injunction, the defendant may, 
under 15 & 16 Viet. c. 76, s. 101, serve the plain- 
tiff with notice to proceed in the action, and, 
in default of his proc ;e ling, enter a suggestion 
and sien judgment for his costs. ^ font mo-re v. 
Soares) 1 EL A El. 399 : 28 L. J., Q. B. 133 : 5 
Jur. O'.S.) 574. 

The court will not grant a rule nisi to stay 
such action and subsea uent nroceedinsrs under 
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Act of 1854 — General Principles.] — An 

injunction must be founded either upon a con- 
tract, or an injury to property of a permanent 
nature. Sutton v. S. K By., 4 H. & G. 325 ; 35 
L. J., Ex. 38 ; L. R. 1 Ex. 33 ; 11 Jur. (N.S.) 935 ; 
13 Li T. 438 ; 14 W. R. 133. 

The court will not grant a writ of injunction, 
when by so doing the defendant would be called 
upon to do an illegal act. L. 4* JS r . W. By. v. 
Webb, 9 L. T. 291 ; 12 W. R. 51.' 

At what Period granted.] — IST. entered 

into the service of C., a surgeon, as his assistant, 
under an agreement by which he bound himself 
not to practise within five miles of a certain 
village “without the consent in writing of C. 
first had, under the penalty or penal sum of 
100/. to be recoverable by C. as liquidated 
damages, the 100/. having been specified by the 
parties hereto as the amount to be paid and 
recoverable by C. against N. for the breach or 
non-observance of the clause.” 1ST. having com- 
menced practice within the prescribed distance, 
C. caused a writ to be served upon him, the 
indorsement claiming 100/. the amount of the 
penalty, and also that the plaintiff intended to 
claim a writ of injunction. The court refused 
to entertain an application for an injunction 
- before declaration. Carries v. JYubett, 7 H. & N. 

158 : 31 L. J., Ex. 273 ; 4 L.T. 558 ; 9 W. E.SIL 

In what Oases granted.]- — A plaintiff 

lent certain photograph portraits to a person 
who became insolvent, and his assignees having 
offered the photographs for sale by auction, the 
defendant purchased them ; arid by photo- 
graphically printing from negatives, he obtained 
reduced copies, which he published and sold. 
The plaintiff brought an action against him, and 
recovered nominal damages for the infringement 
of the plaintiff’s right Held, that the plaintiff 
was entitled to a writ of injunction to restrain 
the defendant from taking or selling any more 
j copies of the photographs, and also to recover 

M them or their value in detinue. May all v. 

if Ilbjbey. 1 H. & C. 148; 31 L. J., Ex. '329; 8 

Jur. (n.S.) 622 ; 6 L. T. 362 ; 10 W. R. 631. 

■ A railway company having conveyed to A. a 

piece of land abutting on their viaduct, with a 
-covenant not to build within six feet of the wall 
of the viaduct, the court, in an action against A. ’s 
widow (who took by assignment) for building 
against the wall in breach of the covenant, 
in which action she had suffered judgment by 
default, refused to grant an injunction against 
her commanding her to remove the building ; it 
appearing that it had been erected by her under- 
tenant,. and consequently that she could not obey 
the writ, if granted. L, 4* S. W. By. v. Webb, 
15 0. B. (N.S.) 450 ; 9 L. T. 291 ; 12 W. IL 51. 

A plaintiff obtained a verdict and judgment 
against a shareholder in a cost-book copper 
mining company, in an. action for a nuisance 
caused by working the mine. The plaintiff 
having afterwards obtained a rule . nisi for an 
injunction, the court discharged the rule, it 
appearing by affidavit- that the shareholder had 
bond fide sold his shares before notice of the 
application for an injunction. Matthews v. 
Jung. 3 H. & 0. 910 ; 13 L. T. 120. 

The 1 7 & 18 Viet. o. 1 25. s. 82, docs not extend to 
eje stmeuts. Baylls v.Zegros. 2 C. B. (N.s.) 316 : 
26 h. J., C.R. 1 76: 3 Jur. (N.S.) 795 : 5 W. R. 689. 

A plaintiff, who sues for liquidated damages 
•on the breach of an agreement, cannot join 


-An therewith a claim for an injunction. Carnes v. 
con- Nisbett, 30 L. X, Ex. 348 ; 7 Jur. (N.S.) 1250; 4 
nent L. T. 558 ; 9 W. E. 811. 

; 35 By a written agreement the plaintiff engaged 
135 ; the defendant as manager in his trade of a 
butcher at H., and the defendant promised not to 
bion, carry on that trade on account of himself or any 
illed other person within two miles of that place, 
y. v. under a penalty or a forfeiture of 20/. The 
defendant set up in business as a butcher on his 
own account within the two miles ; and the 
ered plaintiff, who by a writ claimed an injunction, 
amt, s tied hi m for unliquidated damages, and recovered 
iself 20/. Under these circumstances the court refused 
Tain a motion for an injunction. Young v. CkalMei/, 

E O. 10 L. T. 286 ; 15 W. R. 713. 
i of The court will not grant an injunction to 
ated restrain a railway company from charging a 
the carrier otherwise than equally with all other 
and persons. Sutton v. S. E. Ily., 4 H. & O. 325 ; 35 
h or L. J., Ex. 38 ; L. R. 1 Ex. 33 ; 11 Jur. (N.S.) 935 ; 
mm- 13 L. T. 438 ; 14 W. R. 133. 
nice, A lessor of a mine or vein of coal covenanted 
the that the lessee should and might peaceably and 
the quietly have, hold, occupy, possess and enjoy 
d to the mine without any let, suit, trouble, molesta- 
used tion, interruption or disturbance whatsoever, 
ition The lessor, in working ironstone, lying between 
& N. the surface of the soil and the demised coal, 
811. caused part of the roof of the coal mine to crush 
and fall in, and to be flooded. The working of 
ntiff the ironstone was done in a workmanlike 
srson manner : — Held, that these acts constituted a 
ving breach of the covenant for which the lessee 
, the might maintain an action thereon, and (being 
loto- continued at the time of action brought) also 
,ined entitled him to an injunction restraining the 
sold, lessor from working the ironstone within such a 
and distance of the surface as interfered with the 
nent- lessee getting the coal with full advantage and b 
ntiff profit. ShaiD v. Stenton, 2 H. & N. 858 ; 27 
:rain L. J., Ex. 253 ; 6 W. R. 327, 
store - . In an action for obstructing ancient lights, 
[over with a claim for an injunction, after verdict for 
\l v. the plaintiff, the court granted an injunction to 
9 ; 8 restrain the defendant from continuing the 
wrongful acts complained of, and from com- 
A. a mitting any injury of the like kind relating to 
,th a the property and rights of the plaintiff, and from 
wall erecting, keeping erected, and continuing the 
t A.’s erection of so much of the wall and buildings as 
iding was opposite his messuage and premises, so or in 
mnt, such manner as to darken or obstruct any of the 
t by ancient lights or windows of the messuage and 
ainst premises, and from erecting any other building 
y ; it and doing any other act whereby the light and 
icier- air coming to and entering his messuage and 
obey premises by means of the windows might be 
V ebb, obstructed, or such messuage and premises might 
51. be in any way darkened, and from the repetition 
nent or continuance of any act whereby an injury of 
ipper a like kind might happen to the plaintiff ; the 
sance writ of injunction to lie in the office till next 
iiitiff term, the defendant undertaking to pull down 
r an as much, of the wall and building as should be 
e, it sufficient to restore to the plaintiff the full 
■ had enjoyment' of the light and air he had previously, 
the ami to do the same to iho sarisfacUon. of a, sur- 
'S v. veyor to be agreed on or nominated by a judg \ 
the defendant to pay the costs of the rule and 
id to of the surveyor. Jessel v. Oft a /din, 2 Jur. (N.S.) 
316 ; 931 : 4 W, li 610. 

689, 

xagos Practice,] — The rule fora writ of injunc- 

join riou to restrain a defendant from infringing a 

’ ’• ' i';m f l, A ' ’ -,j ; ' A- A / ‘ ' 
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in the l. The Jury. 

' ^ 1. In Civil Cases. 

a. Exemptions, 470. 

b. Jury Lists, 470, 
e. Special Jury. 

i. How obtained, 472. 

ii. Summoning, and Non-atten- 
dance, 473. 

lit Effect: of Delay, 474. 

iv. Striking a Special Jury, 474. 

v. Default of Jurors, 475. 

vi. Costs— Certificate, 475. 

d. Challenge. 478. 

e. Fining, 479. 
t View, 480. 

g. Withdrawing a Juror, 480. 

h. Discharge of Jury, 481. 

i. Trial with or without Jury — See 
col. 429 et seq. 

j. New Trial incase of Misconduct — See 
infra, col. 528. 

k. Costs of Actions tried by Jury — See 
Costs. 

l. Other Points, 482. 

2. In Criminal Cases — See Criminal Law. 

3. On Writs of Inquiry — See Inquiry, 
Writ of. 

4. In County Courts — See County Court. 

5. On Coroner’s Inquiry — See CORONER. 

m. The Verdict, 482. 

9i. Non-appearance of Parties at Trial, 490. 
o. Short Cause. 

I. In General, 494. 

. 2. Consent or Certificate of Counsel, 495. 

■ p. Trial in Criminal Cases. ---See Criminal 
■ 9 - Law. 

q . In Divorce Cases See Husband and Wife. 

r. In Probate Cases. — See Will. 

s. New Trial. — See infra. 


An injunction had been obtained, restraining 
the defendant from carrying on works so as to 
be a nuisance to the plaintiff. Upon a motion 
for the costs of a rule for an attachment for a 
breach of it : — Held, that the injunction was 
a continuing injunction, and that it was not 
necessary to reserve to the plaintiff leave to 
renew the motion for an attachment in case of 
any future breach. Be La, Hue v. Porlescue, 2 
iL& N. 324 ; 26 L. J., Ex. 339. 

It is competent for the plaintiff to apply at 
any time for an attachment in case of disobe- 
dience to the injunction. Ib. 

A defendant cannot plead to a claim in a 
declaration for a writ of injunction. Booth v. 
Taylor , 4 H. & C. 70 ; 35 L. J., Ex. 56 ; II Jur. 
(N.S.) 981 ; 13 L. T. 408 ; 14 W. II. 131. 

A demurrer to so much of a declaration as 
claims a writ of injunction will not be allowed, 
unless the facts disclosed shew beyond all doubt 
that no injunction could be granted. Billie v. 
L. a f D. By., 3 H. & C. 95 ; 33 L. J.. Ex. 
206 : 10 Jur. (N.S.) 777 ; 10 L. T. 651 ; 12 W. B. 
921. 


Action in Chancery Bivision.] — Orel, XXXVI. 
r. 1, enabling a plaintiff in any action to fix the 
place of trial by his statement of claim, applies 
to chancery actions. Redmayne v. Vauyhan, 
24 W. K. 983. 

Under Old. XXXVI. r.d, a plaintiff is entitled 
to lay the venue of an action in any place that 
lie pleases, although it is specially assigned to 
the Chancery Division, and has been commenced 
in that division. Phillip v. Beale, 54 L. J.. Oh. 
80 ; 26 Oh. D. 621 ; 50 L. T. 433 ; 32 W. B. 665 
— 0. A. 


- — Trial at Assizes of.] — The court has 
power to order an action, as well as a quo? t < i 
or issue of fact, to be tried at the assizes. Wood 
v. JlamMeb 47 L. J., Oh. 113 ; 6 Oh. D. 113. 

On an application by the plaintiff, with the 
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In Crown Cases.] — In an information of intru- 
sion, the crown may. as of its prerogative, lay the 
venue in any county, without regard to the local 
situation of the premises. Att.-Gen. v. .Parsons, 
2 M. & W. 28 ; 2 Gale. 227 : 5 D. P. C. 165 : 1 
Tyr. Gr. 980 ; 5 L. J., Ex. 248. 

But the crown is not entitled by its preroga- 
tive, as matter of right, to change the venue in 
such an information. Att.-Gen. v. Church 111 
(. Lord ), 8 M. & W. 171 ; 9 D. P. C. 772 ; 10 
L. J., Ex. 314 ; 5 Jur. 803. 

Semble, that the attorney-general for the 
Prince of Wales has in transitory actions the 
same powers with regard to laying and retaining 
the venue in causes arising within the duchy of 
Cornwall, as the attorney-general for the crown. 
Att.-Gen. (Prince of Wales) v. Grossman, 4 
H. & C. 568 ; L. R. 1 Ex. 381 ; 12 Jur. (x.s.) 
712 ; 14 L. T. 856 ; 14 W. E. 996. 


concurrence of the defendant, in an action in 
the chancery division, for an order that the 
action might be tried at the Staffordshire 
Assizes : — Held, having regard to Ord. XXXVI. 
rr. 3, 10, and Ord. XXXYI. r. 29a, that an 
action as well as a question or issue therein 
might be ordered to be tried before the com- 
missioners of assize : that inasmuch as the parties 
desired it, as the action was for damages only, as 
it related to property in Staffordshire, and as 
there were a great many local witnesses, the 
order asked for should be made, and the above 
reasons stated on the face of the order as the 
reasons for which it was expedient that the 
action should be so tried. II). 


Perm of Order.]— By Ord. XXXYI. r. 29a, 

the order directing such trial must state on its 
face the reason for which it is expedient that 
the action should be so tried. Where both par- 
ties wished it, and the action was for damages 
only, and related to land in the county where 
the* great majority of the witnesses resided, the 
court made the order, stating these facts on the 
face of it as the reason. II). 


Local Venue — Jurisdiction.] — In an action of 
debt founded on privity of estate, the venue is 
local. Whitalier v. Forbes , 45 L. J., C. P. 140 ; 
1 0. P. D. 51 ; 33 L. T. 582 ; 24 W. E, 241— C. A. 

An executor of the grantee of a rent-charge 
on land situate in Australia, sued in England 
the devisee of the lands, in debt for nonpayment 
thereof Held (there being no privity of con- 
tract between the parties), that the action was 
founded on privity of estate, and, in accordance 
with principle and settled authority, was a local 
action, and could only be brought in Australia. 


Delay in Applying. ]— A plaintiff who had 

set down an action for trial before a judge of 
the Chancery Division, applied to have a pre- 
liminary issue of fact tried at Chester, and the 
trial of the action postponed. His application 
was refused on the ground of delay. Lloyd v. 
Jones, 47 L. J., Oh. 470 ; 7 Ch. D. 390 ; 37 L. T. 
524 ; 26 W. E. 262. 

A plaintiff, in a partition suit, on the 20th 
September gave notice of trial before Malms, 
V.-C., without a jury. On the 19th November 
he took out a summons in the chambers of 
Malms, V.-C., asking that an issue of fact 
might be tried at Chester before any other 
question of fact was tried. On the 30th Novem- 
ber the plaintiff gave notice of motion before 
Fry, J., to whom the cause had been transferred, 
that the action might stand out of the paper for 
hearing until the Hilary sittings, 1878, which 
was ordered to come on for hearing on the 11th 
December. On the 7th December Malins, V.-C., 
at the request of the plaintiff, adjourned the 
summons to be heard by Fry, J., at the same 
time as the motion : — Held, that in consequence 
of the delay on the part of the plaintiff, it would 
be unjust to the defendant to put off the trial 
for a further time, and both applications must 
be dismissed, lb. /CAVA 
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action it amounted to an averment that the and where the contract was io be performed, 

cause of action arose in the county named, the venue was laid in London. A judge on the 

Richardson , v. Loaldin , 34 L. J., Q. B. 225 ; 11 defendant’s application ordered the venue to be 

Jur. (N.S.) 951 ; 12 L. T. 728 ; 13 W. E. 940. changed to Liverpool, upon an affidavit that all 


his witnesses, thirteen in number, resided there, 

■ . . and that a cross action arising out of the contract 

2. Change of Place of Trial. was pending there, notwithstanding that the 

n On what Grounds plaintiffs affidavit stated that all but one of 

a. his witnesses, twenty-eight in number, resided 

General Rule.] — A plaintiff may lay the venue in London. The court refused to interfere. Levy 
where lie pleases, and it is for the defendant who v. Rice, L. R. 5 C. P. 119 ; 21 L. T. 717 ; 18 
seeks to change it to shew a manifest preponder- "W. E. 458. 

auce of convenience in favour of such change. In an action on a note, the court will not 
(Jossham v. Leach, 32 L. T. 665. change the venue from London to the county 

In an action where the claim is for a substantial where it was made, on the defendant stating 
amount, the venue which the plaintiff desires to that all his witnesses live there : but if his 
have is not to be changed from London to the affidavit shews the number of his witnesses, and 
country unless there is some very strong reason that a serious inconvenience will arise from 
for so doing. Moss v. Napier, 30 L. J., Ex. 2 ; bringing them up, it will. Mans v. Weaver, 
6 Jur. (N.S.) 1161 ; 3 L. T. 442. 1 Bos. & P. 20. 

The court will not change the venue from the In an action on a bond, the court, upon the 
place where the plaintiff has thought fit to lay it, application of the defendant, will change the 
unless there is some great and obvious preponder- venue to the place where his defence arises, and 
ance of convenience in trying the cause elsewhere, the witnesses reside. Foster v. Taylor, l Term 
Drury v. Hop-wood, 7 C. B. (N.S.) 835 ; 29 L. J., Eep. 781. 

C. P.' 151 ; 6 Jur. (n.s.) 705. S. P., Helliwell The court will not change the venue, in an 
v. Hobson, 3 C. B. (isr.s.) 761. action on a deed, to the county where it was 

The court will not change avenue laid by a executed, on the ground of the defendant’s 
plaintiff unless a defendant can shew some witnesses residing there, if from the pleadings' 
serious injury and injustice to his case by trying it does not appear necessary to produce many 
it at that venue. Shrader v. Myers , 34 W. R. witnesses from that county, unless a question is 
261— C. A. raised which cannot be expected to be fairly 

tried there. Watt v. Daniel , 1 Bos. & P. 425. 

Residence of Witnesses and Convenience.] — Twenty-five witnesses and a horse on one side 

The mere circumstance of a plaintiff being an against ten witnesses on the other : — Held, not ; 
officer in the navy, and hoping to be shortly such a preponderance of inconvenience as to- 
appointed to a ship, which would disable him induce the court to bring back the venue from 
from attending to give evidence at the trial if the place where the cause of action (if any) 
the venue was changed, is sufficient to induce arose. Blackman v. Baiuton, 15 C. B. (N.S.) 432. 
the court to retain the venue where laid, It is no ground for changing the venue in an 
although it is sworn that all the defendant’s action for a libel contained in a letter written; 
witnesses resided at the place to which it was and sent to a person in the county to which the 
sought to change it. Channon v. Parlthouse , 13 venue is sought to he changed, that the defendant 
G. B. (n.s.) 341. (who has pleaded not guilty only) has many 

In an action for the specific performance of witnesses resident in that county whom he 

an agreement, wherein fraud and concealment intends to call in mitigation, and that the 
connected with the conveyance of certain mines plaintiff has no witnesses in the county where 
and property in the county of Cornwall were the venue was originally laid. Wheat-croft v. 
alleged, it appeared that the plaintiff resided at Mousley, 11 C. B. 677. 

Wakefield, in Yorkshire, and most of the witnesses The venue had been removed from Berkshire 
and the defendant in or within an easy distance to Middlesex at the instance of the plaintiff, 
of London, but that one of the most important upon a suggestion that a material witness was 

witnesses, who was eighty years old, lived in ill and not likely to live till the next assizes. 

Cornwall, and that the place of business of the The witness dying, and it appearing that another 
solicitor who transacted the business connected cause between the same parties and arising out 
with the conveyance was at Plymouth. The of the same transaction stood for trial at the 
plaintiff in his statement of claim had fixed next assizes for Berkshire, and that most of the 1 
the venue at Exeter. On a motion by the witnesses in both actions resided at or near 
defendant that the venue might be changed to Beading, the venue was restored to Berkshire, 
Middlesex, on the ground of convenience and on terms. Knight v. Rigsby, 6 Scott (N.B.) 168, 
to save expense, and because the action was one In an action against bankers at Newcastle-' 
which ought properly to be assigned to the upon-Tyne, a rule to change the venue from 
Chancery Division, and contained points of law London to Cumberland or Northumberland was 
which would probably be referred from the made absolute, with certain conditions as to the 
assizes to London Held, that the venue must defraying by the defendant of the additional 
be changed to Middlesex, not because the action expenses of the plaintiff’s witnesses, on the 
was a chancery action, but on the ground of ground of the great inconvenience which would 
convenience for the witnesses and of saving be occasioned by the defendant's having to carry 
expense ; also that the necessary delay which their banking books and clerks to London. Att- 
must, ensue was not in itself a sufficient reason wood v. Ridley, 2 Man. a: (>. 893 ; 3 Scott (x.B.) 
for permitting the ease to go to the assizes. Green 319. 

\\ Rcmatt, 54 L. J., Oh. 85 ; 50 L. T. 706; 32 The plaintiff had become bankrupt and had 
W. lb 848. assigned all his interest, and was anxious to go 

in an action for the breach of a contract abroad permanently ; he was a material witness: 



r 
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security for costs being 
If, B. 355. 


Impartial Trial.] — In support of an application county or neighbourhood in win 
to enter a suggestion to try a cause in dotting- witness resides and is best know 
lramshire instead of Lincolnshire, upon the Topliam, 3 Hare, 488. 
ground that the lessor of the plaintiff could not .. _ 

have a fair and impartial trial in the former Cause of Action arising Br 

county, an affidavit was produced alleging that having made an order to chang < 
two attorneys, whom the lessor of the plaintiff Middlesex to London, upon an. 
had successively employed to conduct the cause, that the action was brought for 
had abandoned his interest, the one on account by the defendant, as the plain t. 
of a bribe paid to him by the defendant, the sale ot ip^ l go ; . that the sale 
other on account of an intimacy which existed London; that the cause of act] 
between him and the defendant, and also that there ; and that, in the depo 
the defendant was a person of large property and belief, the cause ought to t 
and possessing great influence in the county, ot merchants in London ; the 
and that he had said he would “do as he disturb it. Begg v. Forbes, 18 < 
likerl at Lincoln,” more especially as the lessor y . N ecessary.]-In an act 
of the plaintiff was a poor man :-Held msuft- t n a lease J a view bei 
oient. Doe d. Kidman t. Bvdmaii,, 9 D. P. C. ^ ^ venue was ’ changed to i 

' Manifestations of applause at the dose of 

art *• 8 * 

venue of the second trial. O'Connor v. Malone, Most Eminent Counsel Betai 
Mad. & B. 468 ; 6 01. & F. 572. a sufficient reason for changin 

It is no ground for changing the venue, m an eitlier party has retained the 
■action for a libel contained in a local newspaper, coimS el on the circuit in whicl 
that the defendant, the proprietor, possesses unless it is done oppressively, 
much influence in the county in which the 12 W. II. 951. 
venue is laid, and has, since the commencement 

of the action, evinced a disposition to exercise it _ Where Jury unable to Agn 
to the prejudice of the plaintiff. Walker v. jury on the trial- of an action ag 
Brogden , 17 C. B. (N.s.) 571. for election expenses could not 

But the court intimated that it would interfere permitted the venue to be chan; 
if the defendant should, before the trial, publish Middlesex. Brown v. Vernon, , 
.anything in relation to the matter of the action 

reflecting upon the plaintiff. Ib. See Watt- v. v im t0 mav Am 

Daniel, 1 Bos. & P. 425. * ■ 

An action was brought for a series of libels in One of several Defendants." 
a Bristol newspaper, and the plaintiff, the change the venue cannot be 
defendant, and a large number of witnesses three defendants without the 
resided near Bristol. The plaintiff laid the other two, notwithstanding th 
venue in Middlesex and the master changed it judgment by default, and co 
to Bristol. The plaintiff’s solicitor deposed that plaintiff, as it was suggested, t 
the alleged libels had given rise to strong local consent. Anon., 2 Chit. 417. 
prejudice, rendering it impossible that the action One of several defendants 
could be fairly tried at Bristol : — Held, that the change the venue on the e 
venue must be restored to Middlesex. Cossham without the consent of the otl 
v. Leach, 82 L. T. 665. latter were prejudiced by that 

The court will make a rale absolute for entering have applied on special grounds 
a suggestion on the record, to remove the trial of Job v. Butterfield , 1 L. M. & P. 
a cause from the county where the cause of 20 L. J., Ex. 8. 
action arose, and where the venue is laid, to an 

adjoining county, the action being for trespass Under Terms to take Short 
on a close, and it being sworn that the defendant — Where ^ a defendant is unde 
and others riotously and tumultuously assembled short notice of trial he cannot 
and broke down the fences, without imposing the venue upon the common affi 

any terms upon the plaintiff. Jones v, Price, Clung v. Bradley, 18 C. B. 60* 

7 i>. P. C. 103. ' 23 L. J., C. P. 38 ; 18 Jur. 177 ; 

It is a ground for an application to change The fact of a defendant Dein 

the venue, that the attorney for the defendant take short notice of trial doe 
is under-sheriff of the county where the venue is preclude him from applying to * 
laid, and has made :it a special jury case. Hilton where the case is in. other resj 
v. Green, 10 W. B. 627. the exercise of a judge’s disere 
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party from applying after issue is joined to lay 
the venue in another county, if it shall appear : 
that it may be more conveniently tried in such i 
ooiintv Rothschild v. Sh/ilston , 8 Lx. 503 ; « 
22 L. J., Ex. 279 ; 17 Jur. 561 jlW.R. 439. ; 

~~In the Common Pleas an order to change the : 
venue of an action could not be granted till after 
issue joined. Ramsden v. Ship, 13 C. B. 601; < 
22 L. J.. C. P. 186 ; 17 Jur. 537 ; 1 W. R. 353. j 
*~The venue may be changed in an action on a < 
specialty before issue joined upon an affidavit 
disclosing special circumstances. Pashley v. ] 
Birmingham Corporation ,, 14 C. B. 421. < 

If the pleadings and facts of the case are such s 
that the court cannot fail to see what the issues ] 
joined must be, the application may he granted i 
before issue joined. Bowler v. Coll is, 4 M. & W. < 
531 ; 7 I). P'. C. 55 ; 8 L. J., Ex. 47. 

In an action on a note the application to . 
change the venue cannot be made before plea. ■ 
Par m eter v. Otway , 3 D. P. C. 66. 

If a motion to change the venue rests on : 
special grounds it ought not to be made till 
after plea. Cotterill v. Dixon, 1 C. & M. 661 ; 

3 Tyr, 705; 21). P. C. 112. 

In a local action a suggestion to try the cause 
in an adjoining county could not be granted 
before issue joined. Tolson v. Carlisle (Bishop), 

7 C. B. 79. 

In an action on a specialty, an application to 
change the venue cannot be made until after 
issue joined. Youde v. Youde, 4 D. P. C. 32; 

1 H. k W. 338. 

Or in a local action, under 3 k 4 Will. 4, c. 42, 
s. 22. cannot be made till issue is joined Bell 
v. Harrison , 2 C. M. & R. 733 ; 4 D. P. C. 181 ; 

1 Gale, 269. 

The court will not, before issue joined, enter- 
tain a motion to change the venue in an action 
on a specialty. Weatherby v. Goring , 5 D. & R. 
441 ; 3 B. kC. 552. 

In an action of covenant on a farming lease, 
the court will not change the venue before issue 
joined. Maude v. Sessions, 1 0. M. & R. 86, 
'S. C., nom. Rohrs v. Sessions, 2 D. P. G. 699 ; 4 
Tyr, 272 ; 3 L. J., Ex. 354. 

"The venue cannot be changed in an indict- 
ment for conspiracy until issue is joined. Bex 
v. Forbes, 2 I). P. C. 440. 

The venue in an action of slander could not 
be changed on special grounds until after issue 
joined. Hodge v. Churchward , 5 C. B. 495 ; 

5 1). k L. 514 : 17 L. J., O. P. 175 ; 12 Jur. 247. 

d. Affidavits on Application, 

By whom made.] — It is not of itself a 
sufficient objection to an affidavit for changing 
the venue, that it is made by the attorney in 
the cause, and not bv the defendant. Riddell v. 
Smith , 2 I). P. O. 219. 

Good Defence.] — An affidavit of a good defence 
on the merits is not necessary where the facts 
sworn to amount to a good defence ; e.g. where 
it is sworn that the debt has been satisfied. 
Johnson v. Beresford , 2 C. & M. 222 ; 4 Tyr. 75 ; 

2 1), P. C. 260 ; 3 L.J.. Ex. 37. 

Cause of Action.] — An affidavit to change the 
venue must state the cause of action. Fenwick 
v. Farrow, 1 Chit 334. 

So an affidavit to change the venue from A. 
to B. must state that the cause of action arose 
in B. and not in A., or elsewhere out of B. 


An application to change the venue from A. to 
B. in an action for goods sold and delivered, 
upon an affidavit that the cause of action arose 
at, B. and not elsewhere, may be successfully 
answered by an affidavit that the goods wore 
sold at C. Collins v. Jacobs, 3 Bos. & P. 579. 

An affidavit must not only state that the 
cause of action arose in the county to which the 
removal is prayed, but also that it did not arise 
elsewhere. Jones v. Pearce, 2 D. P. C. 54. 

A defendant in his affidavit to obtain a rule 
nisi to change the venue, or in support of a 
summons for that purpose before issue joined, 
should state all the circumstances on which he 
means to rely as the ground for the change of 
the venue ; but lie may, if he pleases, rely only 
cm. the fact that the cause of action arose in the 
county to which he seeks to have the venue 
changed, which ground shall be deemed sufficient, 
unless the plaintiff shews that the cause may he 
more conveniently tried in the county in which 
it was originally laid, or other good reason why 
the venue should not be chan ged. Be Roth sch i Id 
v. Shilston, S Ex. 503 ; 22 L. J., Ex. 279 ; 17 Jur. 
561 ; 1 W. R. 439. 

The common affidavit that the cause of action 
arose in the county to which the venue is sought 
to be changed is insufficient ; the special circum- 
stances of the cases must be shewn as ground 
for the application. Ramsdem. Skip, 13 G. B. 
1601 ; 22 L. J., C. P. 186 ; 17 Jur. 537; 1 W. R. 
353.' 

The rule that the venue cannot be changed on 
the common affidavit after plea is still in force. 

; Begg v. Forbes, 13 C. B. 614 ; 2 C. L. R. 856 *, 

! 23 L. J., C. P. 222. 

j The new rule as to change of venue only 
changes the practice in so far that the order 
j cannot be made of course on the common 
affidavit, but it must be made by the court or a 
judge on a rule of summons, so that it may be 
answered in the first instance. I'b. 

Manifestly Incorrect.]— A declaration on 

a policy of insurance from Baltimore to Liver- 
pool alleged a loss by perils of the sea. The court 
refused to allow the venue to be changed from 
the southern division of Lancashire to London, 
upon the usual affidavit that the cause of action 
arose in London and not elsewhere, the declaration 
shewing that such statement, could not be correct, 
although the policy was effected in London and 
the loss was payable there. Butler v. Fox, 
7 C. B. 970 ; 7 I). & L. 112 ; 18 L. J., C. P. 
304. 

Must shew Balance of Convenience.]— The 

court refused to change the venue after issue 
joined, and notice of trial given, where it was 
not shewn in the affidavit in support of the 
application that the change would not be incon- 
venient to the plaintiff, or in what respect it 
would be productive of convenience for the 
defendant. Hams v. Pawlett, 5 D. & L, 780 ; 
5 G. B. 807 ; 17 L. J., 0. P. 210. 

. In Opposition.]— On a motion to change the 
venue from London to Worcester, on the usual 
affidavit, ail affidavit, stating that the action was 
brought for the seduction of the plaintiffs, 
daughter, and that she was so ill that it was. 
not expected that she would live till the assizes, 
is a sufficient answer t ) the application. Wing 
v. Jenkins , 7 Moore, 62. ' • : 

The court discharged a rule for changing the 
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Appeal from Discretion.] — Where a defendant, 
on an application to change the venue on the 
ground of preponderance of convenience in a 
trial at the place to which he seeks to change it, 
comes by way of appeal from a judge at cham- 
bers, he must make out such a strong case of 
preponderance of convenience as will satisfy 
the court that the determination of the judge 
was wrone. Church v. Barnett \ 40 L. J., C. F. 
138 ; L. Ik 6 C. P. 116 ; 23 L. T. 705 ; 19 W. R. 
411. 

In an action by an owner of a ship against the 
Mersey Dock and Harbour Board for negligence, 
whereby the ship was lost, the venue was laid in 
London. A similar action by the owner of the 
cargo had been tried at Liverpool, and a verdict 
found for the defendants. The judge who tried 
that cause having, on the defendant’s applica- 
tion, refused an order changing the venue to 
Liverpool, being of opinion that a fair trial could 
not be had there, the court refused to interfere, 
although the parties and all the witnesses resided 
there, and a view would be necessary, and great 
inconvenience and expense would result from 
the trial in London. Penhattow v. Mersey Dock 
and Harbour Board , 29 L. J.. Ex. 21. 

The court will not interfere to set aside a 
judge’s order to change the venue made after 
issue joined, the defendant being under terms of 
taking short notice of trial, on the ground that 
the affidavit on which the order was made was 
insufficient. CartwriqJit v. Frost , 8 H. k N. 
278 ; 27 L. J., Ex. 352 : 4 Jur. (N.S.) 464. ; 6 
W. R. 542. 

Where the venue was changed from L. to S., 
on an affidavit that the cause of action arose at 
S., and the witnesses lived there : — Held, that 
this was not the common affidavit, and that the 
decision of the judge ought not to be interfered 
with. Ib. 

When a judge has, in the exercise of his dis- 
cretion, made an order to change the venue, the 
court will not interfere, unless it is manifest that 
he has acted upon a misconception of the facts. 
Schuster v. Wheelwriqht, 8 C. B. (N.S.) 383; 29 
L. J., C. P. 222 ; 6 Jur. (N.S.) 944. 

Or unless some overwhelming inconvenience or 
injustice would otherwise result. Boss v. 37 (pier, 
30 L. J., Ex. 2 ; 6 Jur. (N.S.) 1161 ; 3 L. T. 
442. 

In an action for a wrongful distress in Bucking- 
hamshire, the venue having been changed thereto, 
the court refused to bring it back to Middlesex 
merely on the ground that some of the witnesses 
resided there. Bonham v. Wet herd, 11 W. R. . 


venue on an affidavit that the defendant’s 
attorney had said that he should change the 
venue to postpone the trial, and (which was the 
fact) that in the interim an act would come into 
mild defeat the plaintiffs 
turner s. Cattdl, 5 Bing. 208 ; 2 M. & P. 


operation which w 
claim . 

367 : 7 L. J. (O.S.) C. P. 78. , 

An affidavit to bring back the venue, made by 
the plaintiff’s wife, is insufficient, unless it 
appears that the husband was too ill to attend 
before a commissioner to make one, and that the 
wife is fully acquainted with the nature and 
particulars of the action. The proper person to 
make the affidavit under such circumstances is 
the plaintiff’: 

6 M. k W. 13: 


Williams v. Iliqgs . 
65 ; 9 L. J., Ex. 59 ; 

4 Jur. 73. 

A plaintiff falsifying the defendant’s affidavit 
to change the venue, the venue was retained, 
though the plaintiff could not undertake to give 
material evidence in London, where he had laid 
it ; either venue being inconvenient to one or 
other of the parties. Bich v. Nourish, 3 Taunt. 
464. 

e. Practice. 

Terms on which Granted.] — A summons to 
change the venue from London to Newcastle 
being opposed by the plaintiff, the judge indorsed 
the summons, “No order, the plaintiff under- 
taking to tax, if successful, as if tried in North- 
umberland”: — Held, that this was binding 
upon the plaintiff as an undertaking, though no 
order was ever drawn up. Clarke v. Tune Im- 
provement Commissioners , 37 L. J., 0. P. 110 ; 
L. E. 3 C. P. 230 ; 17 L. T. 509 ; 16 W. E. 480. 

In taxing the costs on the footing of this 
undertaking, the master has a discretion as to 


incurred if the cause had been tried at New- 
castle ; and the court will not interfere with such 
taxation unless clearly shewn that the discretion 
has been wrongly exercised. Ib. 

A cause having been set down for trial in Mid- 
dlesex, and a rule obtained for a special jury, the 
parties agreed that the venue should be changed 
to London, and that the costs occasioned by the 
arrangement should be costs in the cause. At 
the trial the cause was referred to an arbitrator : 
— Held, that the successful party was entitled to 
the additional costs of the special jury occasioned 
by the change of venue from Middlesex to 
London. Breve or Beeves v. Gorton , 15 M. k W. 
186 ; 8 D. & L. 481 : 15 L. J., Ex. 169 ; 10 Jur. 272. 

Where a plaintiff is entitled to change the 
venue as a matter of right, the court will not, 
at the instance of the defendant, impose terms. 
Timiiey v. I . $' N. W. My., 16 C. B. 575. 

Where the order is intended to be without 
prejudice to a change of venue, it should be so 
expressed in the summons. Waring v. Holt, 3 
Price, 3. 

Order not drawn up — Original Yenne.] — 
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changed, and that the case should come on for ground that the cause is not in fact a commercial 
trial in the Probate Court, the more especially cause. Ih. 
as there appeared to be a doubt as to whether 

the case could be conveniently disposed of at the Evidence.] — The judge charged with com- 

approaching assizes. From this order the plain- mercial business has no greater power than other 
tiffs, upon special leave given, appealed to the judges to dispense with the technical rules of 
Court of Appeal ; whereupon the Lords Justices, evidence. Baerteinv. Chartered Bank of India, 
after consulting the judge appointed to preside London and China, 65 L. J., Oh. 51; [1.895] 
at the assizes in question, and having ascertained 2 Cli. 488 12 E. 581 ; 72 L. T. 850 ; 43 W, E. 

from him that the cause-list was a light one, and 692 — C. A. 
that the case could, without difficulty, be dis- 
posed of at the approaching assizes, and that Order for Trial by Judge with Jury — Discre- 
th ere was a misapprehension in supposing that tion.]— A party who desires that an action shall 
it could not. directed the case to be so tried, and be tried with a jury must obtain an order to that 
ordered accordingly. Jackson, v. BraitJaomte, effect ; and if the case falls within (3rd. XXXVI.', 
63 L. T. 231 — C. A. r. 6, the master has no discretion but must make 

the order. Trower v. L-uo Life Asmranee 
Amendment of Statement of Claim.] — A plain- Society, 54 L. J., Q. B. 407 ; 52 L. T. 888 : 83 
tiff who wishes to name some place other than W. E. 674— C. A. 

Middlesex as the place of trial must name it in 

the original statement of claim. If he omits to Before Eules of 1883 — Inordinary Cases Party 

do so, he cannot name it in an amended state- might insist on Trial by Jury.] — Where a plain- 
men t of claim ; and if he has named a place of tiff gives notice of trial before a judge sitting 
trial in the original statement of claim, he cannot with assessors, the defendant has a right under 
alter it in an amended statement of claim. Loeke Ord. XXXVI. r. 3, by giving notice within the 
y. White, 55 L. J., Oh'. 731 ; 33 Oh. D. 308; 54 time 'specified, to insist on a trial before a judge 

L. T. 81)1 ; 34 W. E. 747 — 0. A. and jury ; and the Judicature Acts and Eules of 

A declaration for a penalty was amended by Court do not give power to the court or a judge 
altering the venue from the county at large to to deprive him of this right. Suyy v. Silher, 
an inferior jurisdiction, after the time limited for 45 L. J,, Q. B. 460 ; 1 Q.B. D. 362 ; 34 L. T. 682; 
commencing a new action ; the particularity of 24 W. E. 640. 

the declaration making it appear probable to the The plaintiff’s claim in a suit for adminis- 
court that the plaintiff was proceeding on the tration instituted prior to the 1st of November, 
same fact for which the action was originally 1875, having been disputed, lie, after issue joined 
brought when laid by mistake in the wrong subsequently to the 1st of November, 1875, gave 
county, though there was no affidavit that it was notice of trial with a jury in Middlesex, but sub- 
file same. Pet re v. Craft, 4 East, 433. sequently intimated to the defendant that the 

So also in another case, though it appeared trial would be before the judge only, and the 
that there were distinct causes of action in. the case was set down for hearing! The defendant 
two different counties, upon an affidavit that the having claimed to have a jury : — Held, that, 
plaintiff proceeded on a mistake in supposing under Ord. XXXVT. r. 3, the defendant had the 
that both causes of action could be proved in right which he claimed ; and that where the case 
the county where the election was holden. Borer was of a nature fit to be tried by a jury, the right 
v. Mertaer, 5 East, 435 ; 1 Smith, 123. should not ordinarily be interfered with by the 

The court will not amend a declaration, by j exercise of the discretion given to the court by 
changing the venue, unless flic plaintiff shews r. 26. Clarke v. Coohwu, 45 L. J.. Oh. 75 2 ; 2 
substantial ground for it. Fife v. Bomtead or j Ch. 13. 746 : 34 L. T. 646 ; 24 W. E. 535. 
Bousfeid, 2 13. (N.s.) 705 : 12 L. J., Q. B. 186 ; An order was made in a patent cause by a 
7 Jur, 491. judge at chambers, at the instance of the plain - 


judge to set aside die order but only' iipon the issues of fact by jury, on a motion by the plaintiffs 

■ ; o ; r: ■ j ■: -yv : v d . 8V d-y; ddsd dd-Aid: 
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Court, 188$, Orel LX1Y. r. 7. Moore v. Beahin, 
53 L. T» 85,8 : 34 W. R. 227. 

Interpleader,] — An interpleader issue having 
been directed, the issue was drawn up for trial 


by a judge and jury, : .s subject to the discretion 
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that the action might be tried by a judge 
without a jury : — Held, that the case did not 
come within that rule, and that the defendant 
was entitled to have the action tried according 
to his notice. Bor doer v. Burrell, 46 L. J., 
Ch. 615 ; 5 Ch. D. 512 ; 25 W. B. 801. 

The defendant in a civil action for libel has 
the same right to a trial by jury as a defendant 
in any other civil action ; he has no higher right. 
Fox’s Act (32 Geo. 3, e. 60) does not apply to a 
civil action for libel. Thomas v. Williams, 49 
L. J., Ch. 605 : 14 Ch. D. 864 ; 43 L. T. 91; 28 
W. R. 983. 

Where all Defendants do not Concur.] — When 
there are two or more defendants to an action or 
suit, one of them alone, in opposition to or with- 
out the concurrence of the others, is not entitled, 
under Old. XXXVI. r. 3, to require the action to 
be tried before a jury. Bach v. Hay, 5 Ch. D. 
235 ; 36 L. X. 295 ; 25 W. E. 392. 

Where there is more than one defendant, and 
all do not desire, that is, do not request a trial 
before a jury, the court will not comply with 
the request of one defendant to have the action 
tried before a jury unless it is of opinion that the 
case comes within Ord. XXXVI. r. 27. The 
refusal of one defendant does not prevent an 
action being tried before a jury ; but it imposes 
on the defendant who desires such a trial the 
duty of shewing that it is more convenient. Mire- 
house v. Barnett, 47 L.J., Ch. 689 ; 26 W.R. 690. 

Time for Application for Trial by Jury.]— 

By Ord. XXXVI. r. 6, upon the application 
within ten days after notice of trial has been 
given, of any party for a trial with a jury of the 
cause, an order shall be made for a trial with a 
jury. Notice of a trial was given by the plaintiff, 
but the cause was not entered for trial by either 
party within the time prescribed by the rules, 
and the notice was therefore no longer in force. 
The plaintiff gave a second notice of trial, 
entered the cause for trial on the same day, and 
then applied for a trial by jury : — Held, that 
under Ord. XXXVI. r. 6, the application for a 
jury was too late. Tonsley v. liefer , 5(5 L. J., 
Q. B. 656 ; 19 Q, B. D. 15*3 ; 57 L. T. 481 ; 86 
W. Ih 48. 

An action for an injunction and account having 
been commenced, the plaintiff moved on the 11th 
December, 1885, for an interim injunction. An 
order was then made that the motion should 
stand over until the trial of the action, the 
plaintiff undertaking to set down the cause for 
trial forthwith, and deliver a statement of claim 
within ten days. The defendant gave an under- 
taking in the terms of the notice of motion. The 
notice of trial was given on the 12th December, 
1885, the statement of claim was delivered on the 
1 9th December, 1885, am l the defence and counter- 
claim were delivered on the 4th January, 1886. 
On the same date plaintiff received notice of the 
defendant’s intention to apply for a trial before 
a jury : — Held, upon the construction of the 
Rules of Court, Ord. XXXVI. r. 6, as amended 
by the Rules of Court, of December, 18*5. that 
the application was made too late, and that no 
case had been made out for the exercise of the 


with a jury, and the trial took place before a 
judge and a jury. A new trial having been 
ordered, the plaintiff gave notice of trial before 
a judge alone. The defendant did not give a 
counter-notice, but objected at the trial to the 
jurisdiction of the judge to try the case without 
a jury : — Held, that it was not competent for the 
plaintiff to give such notice, and that the issue 
could not be tried by a judge without a jury. 
Ham lyn v. Betteley , 50 L. J., Q. B. 1 ; 6 Q. B. D. 
63; 43 L. T. 790 ; 29 W. R. 275— C. A. See 
now Rules of Supreme Court, 1883, Ord. LVIL 
r. 13. 

Right to Trial by Judge and Jury— Discretion.] 

— An action commenced in the Queen’s Bench 
Division which before the Judicature Act, 1873, 
might have been, brought in either the chancery 
or common law courts, is a cause or matter 
within Ord. XXXVI. r. 4, which “ could with- 
out any consent of parties have been tried with- 
out a jury,” and the defendants cannot as a 
matter of right have the action tried with a 
jury. Baring v. North- Western, of Uruguay 
Ry., [1893] 2 Q. B. 406 ; 9 R. 614 ; 69 L. T.740 
— C. A. 

Rule 6 of Ord. XXXVI. of the Rules of the 
Supreme Court, 1883, does not give a right to an 
order for a trial with a jury in an action in the 
Chancery Division, that being an action which, 
before the Judicature Act, 1873, could, without 
any consent of parties, have been tried without 
a jury. In such an action the court has a dis- 
cretion, under rule 7 (a), to order a trial with a 
jury, but the onus is on the party asking for that 
mode of trial to shew some good reason for it. 
Jenkins v. Bushhy, 60 L. J., Ch. 254 ; [1891] 
1 Ch. 484 ; 64 L. T. 213 ; 39 W. R. 321—C. A. 

Causes or matters, which previously to the 
passing of the Judicature Act could, without any 
consent of parties, have been tried without a 
jury, are excluded from the operation of Ord. 
XXXVI. r. 6, and the parties are, therefore, not 
entitled as of right to a trial with a jury. In 
such causes or matters an application for a trial 
with a jury must be made under Ord. XXXVI. 
r. 7, in which case it is in the discretion of the 
court or judge to grant the application. The 
Temple Bar, 55 L. J., P. 1 ; 11 P. I). 6 ; 53 L. T. 
904 ; 34 W. R. 68 ; 5 Asp. M. 0. 509— C. A. 

In an action in rem for necessaries for a ship 
the trial was directed to be before a judge ai the 
assizes. The plaintiff applied for an order that 
the action should be tried with a jury, alleging 
that lie was entitled under Ord, XXXVI. r. 6, 
to such an order as of right. The judge refused 
the application : — Held, that the action was not 
within Ord. XXXVI. r. 6, and that the applica- 
tion could only be made under r. 7 of that 
order, and therefore the judge would have a dis- 
cretion to grant the application. Ih. 

Where, in an action brought in. the Chancery 
Division to restrain a nuisance, either party 
applies for a trial by jury, he cannot claim a 
jury as a matter of right, but the application is 
one to the discretion of the court under Ord. 
XXXVI. r. 7 (a), and he has not even such 
prima facie right to a jury as to throw on the 
other side the burden of shewing that: the case 
can be tried as well without a jury. Timson v. 
Wilson, 38 Oh,. D. 72 ; 59 L. T.76 ; 36 W. R. 418 
—0. A. 

■ The right of a defendant, under r. (5 of Ord. 
XXXVI., to have an issue of fact sent for trial 
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take place at Manchester before a judge and 
jury: — Held, that the defendants had an abso- 
lute right to trial by jury ; that Manchester was 
the proper place for the trial ; the costs to be 
reserved on account of the defendants’ delay in 
bringing their motion. Old Mill Co. v. Duehin- 
fidd Local Board, 54 L. J., Ch. 160 ; 51 L. T. 414. 

The plaintiffs sued in respect of certain altera- 
tions made by the defendant in his house at 
Bath, which adjoined the plaintiffs’ house. The 
plaintiffs claimed, first, specific performance of 
an agreement entered into upon a sale of the 
land on which the house stood, whereby a certain 
building scheme was provided ; and, secondly, an 
injunction to restrain the defendant from so 
.building as to interfere with the light and air 
coming to the plaintiffs’ house. A motion was 
made on behalf of the defendant for an order 
that the action might be tried before a judge 
and jury, and that the trial might take place at 
the forthcoming assizes at Bristol. The defen- 
dant’s contention was that, the issue as to 
obstructing ancient lights not being one of those 
matters which, by the Judicature Act, 1873, were 
assigned to the Chancery Division, the court had, 
so far as that part of the action was concerned, 
no discretion in the matter ; but that the defen- 
dant had a right to have that issue, at all events, 
tried before a judge and jury. Further, that 
supposing such a right did not exist, yet as this 
issue was quite independent of the question of 
specific performance, and as, moreover, the locus 
in quo was Bath, and therefore great expense 
would be saved by having the trial at Bristol, 
the court, in the exercise of its discretion, ought 
to direct a trial before a jury : — Held, that the 
action being one which by the Judicature Act 


of the court under rr. 4 and 5 of the same 
order ; and the court, in the exercise of such dis- 
cretion, will refuse to send the issue for trial by 
a Tud°'e and jury, if it does not appear desirable. 

Bradbuvn , 32 W. E. 368. 

An action which falls within one of the classes 
of actions which by s. 34 of the Judicature Act, 
1873, are especially assigned to the Chancery 
Division, will not be sent for trial by a jury 
unless it involves a simple issue of fact, the 


of mixed questions of law and fact, it ought to 
he tried by a judge without a jury, and an order 
will be made for its trial by the judge of the 
Chancery Division to whom it has been assigned, 
without "a jury, even though the plaintiff has 
by his statement of claim proposed a different 
venue. The mere fact that the action will be 
tried more quickly, is not a sufficient reason for 
sending it to be tried at the assizes. Cardinall 
v. Cardinall , 53 L. J.. Ch. 636 ; 25 Ch. D. 772 ; 
32 W. R. 411. 

In an action for injunction to restrain in- 
fringement of copyright and for damages : — 
Held, that the defendant had no right to a 
trial by jury, but that, under Ord. XXXVI. 
rr. 4 and 7a, the court had a discretion, which 
it exercised by directing a trial without a 
jury. Semble, that the burden of proof was on 
the party applying for a jury. Coote v. Inq ram, 
M L. J.,* Ch. 634 : 35 Ch. D. 117 ; 56 L. T, 300 ; 
35 W. E. 390. 

In an action brought by the plaintiff in the 
Chancery Division against the defendants, in 
respect of an infringement by them of his 
registered trade-mark, and claiming an account 
of profits or damages, the defendants submitted 
to a perpetual injunction ; and the only question 
remaining to be tried was, what damages should 
he paid, the plaintiff waiving any accounts of 
profits. The plaintiff applied to the court that 
the action might be transferred to the Queen’s 
Bench Division, so that it might be tried with a I 
jury. This application was opposed by the 
defendants, on the ground that, under r. 4 of 
Ord. XXXVI. of the Buies. of Court, 1883, the 
judge had a discretion ; and that the damages 
could be as well ascertained by the judge in 
court or chambers as by a jury : — Held, that the 
judge had no discretion, and that under r. 6 
of Ord. XXXVI. an order must be made for a 
trial with a jury. But held, that, even if the 
court had a discretion, this was not a case in 
which such discretion ought to be exercised, the 
only question remaining at issue in the action 
being in. regard to the amount of damages for 
the infringement of the trade-mark, which 
question would be more properly tried with than 
without a jury. Fminessy v. Rabbits, 56 L. T. 
138 , 

The plaintiff, in an action to set aside deeds 
on the ground of fraud, named Cardigan as the 
place of trial in his statement of claim. On 


numerous charges of 


a serious nature affecting 
the character of the defendant, including charges 
of fraud, maintenance, and perjury. The defen- 
dant selected five of the most serious of these 
charges, anti applied to the court, asking that 
issues should be directed to be tried before a 
judge and a special jury:— Held, that the real 
issue in the action was whether the defendant 
had been guilty of such conduct as to reader a 
dissolution .of the partnership necessary, and 
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redemption of shares mortgaged by him. The was cited. The plaintiff gave notice of trial by 
defendant, by counterclaim, sought relief inci- jury. The action was twice tried by a special 
dent to his position as mortgagee, and also jury, before Sir James Hannen, and in each case 
•damages for alleged fraudulent misrepresents- the jury disagreed and were discharged, The 
tions "made by tiie plaintiff to the defendant, plaintiff having set the action down for trial 
which affected the amount of the balance, to again before a special jury, the defendants applied 
secure which the mortgage was given. The for special directions as to the further trial. Sir 
plaintiff applied to have" the action" tried with a J. Hannen. the heir-at-law appearing and not 
jury, which was ref used Held, on appeal, that opposing, made an order that the action should 
the case did not. come within Ord. XXXVI. r. (>, be tried bv a judge without a jury. The plaintiff 
©o ’as to give the plaintiff a right to have the appealed. : — Held, that the case was one where, 
action tried with a jury ; that his proper course under 20 & 21 Viet. c. 77, s. 35, as the heir-at-law 
would have been to apply to have the counter- did not ask for a jury, the judge could before the 
claim for damages tried separately, as a claim Judicature Act, without any consent, have ordered 
which could not be conveniently* tried in the the action to be tried without a jury r that a 
pending action, and that the appeal must be choice of the mode of trial . under Ord. XXXVI. 
dismissed. Lynch v. Macdonald, 57 L. J., Ch. r. 3, did not exclude the application of r. 26, arid 
651 : 37 Oh. JD.: 227; 58 L. T. 263; 36 W. R. that the judge therefore liad jurisdiction to make 
419—Q A. the order appealed from. Bury aim v. Moordaf) 

Monrdalf, In re, 52 L. J., P. 77; 8 P. D. 205 ; 4.8 

Prolonged Examination of Documents — l, p. 504 ; 3 1 W. R. 735 — C. A. 

Local Prejudice against Defendants.]— Where, The court will not, in the absence of special 
in. an action (the place of trial being Durham) cause, by the exercise of the discretion given by 
to restrain, the Ecclesiastical Commissioners from Ord. XXXVI. r. 26, deprive a defendant in a 
working mines under the plaintiff’s land the nuisance case of his statutory right under Old. 
plaintiff applied for a trial by jury, the court XXXVI. r. 3, to have the question, or issues of 
refused to order such trial upon evidence (1) fact, in the action tried by jury at the assizes for 
that the issue was one requiring a prolonged the county in which the works from which the 
examination of documents under Ord. XXXVI. alleged nuisance proceeds are situated. West v. 
r, 6, and (2) that the Ecclesiastical Commis- White, 46 L. J., Ch. 333 ; 4 Ch. D. 63.1 ; 36 L. T. 
sinners could not get a fair trial, on account off 95 ; 25 VV, E. 342. 

the local prejudice existing against them as land- In actions which before the coming into opera- 

lords. Shift o v. Bolekoie, Vaughan J>* Co., 57 tion of the Judicature Acts could only have been 
L. T. 17 ; 35 W. R. ,686. brought as suits in the Court of Chancery, the 

_ . . High Court has now the same discretion, as the 

7 Action assigned to Chancery Division--- Q omd 0 f Chancery formerly had, whether there 
Joinder of Cause of Action not so assigned.] shaU bo a tlial f, T j ury . ' fho parties hare in 
“-The plaintiff commenced an action m the sucb cases no absolute right to a trial bv jury. 
Chancery Division, alleging that the defendant Syndicate v^Sioindelf 45 L. J.. Ch. 

was trustee ot a sum ot <0CW. for her, and 756 ;V C b. D, 127 : 35 L. T. Ill ; 24 W. E. 911 
claiming payment of that sum with interest, ^ ^ 

apd, if necessary, an account of profits made by Although the principal issue in a chancery 
the defendant by using it, m Ins business, and ac ti 0 n: may be of a nature which would ordi- 
also claiming the return of certain chattels, or liar j[y be properly tried by a jury, the judge has 
their value, and damages tor their detention, an absolute discretion, under Ord. XXXVI. r. 26, 
I he defendant denied the trust stated that the t0 order u to bc tried by himself alone if, having 
money had been lent to him by the plaintiff and regard to all the questions which may be raised, 
long ago repaid, and denied that he ever had and the whole nature of the case, he considers 
chattels of the plaintiff m his possession, that it ought not to be tried by a jurv. Garlvny 
The plaintiff, after the defence had been put in, v *2 5 W R, 123 

applied to have the issues of fact tried by a When the intention of the parties has to bc 
jury : — Field, that the action came within cn ]i ec ted from a series of documents, or a volu- 
Ord. XXXM. i’. 3, and not within J* 0, niinous correspondence, the action ought not to 

same order, that, the action, therefore, was to be tr j ed by j ury jy 

bc tried by a judge without a jury unless it v , b> ; th(J defendant under Rules of 

could be made out that it was better to have it p X i s7 - p *j v y x V I r 3 tint certain 
tried by jury, and that in the present ease this iSpeci 4d ' issues of fact might be ’tried before a 
3 !> ( n osto iff judge or jury in tin,* country Held, that it was 

^ P * j**- ' H, “* ^ R* ■*■* ° ^ obligatory on the court to order the trial subject 

to the discretion given by r. 26 ; and it not 

Chancery Division— Onus of Proof.]— Tf appearing to the court desirable to direct a trial 

a plaintiff, who has commenced an action m the "' ithou * a } U V, ^ morion was acceded to, the 
Chancery Division, desires afterwards to have it '*«"* to h ’i t w v 

tried by a jury, the onus is on him to show some ^ L } * ^ ? R* 4-0/ J , -/V .R. 

reason whv it should not be tried in the manner ** . . , . ... . , a 

in which it would in the ordinary course be tried plumtiff hied a bill in the Court of Chancu \ 
in thru- divWon. if he does not disci -t rhai "t-roro the ,)ndirntnn ; ,ua ,« sjHtdir 
onus, an application bv him to have the action a , ut : e a com racu He then ainended his hi , 
tried i a i, v will ! refuse, At (l - - lUlm! W' s -• ? "• <-£ ln 

Tyner. *88 V. Ii. 184 -C. A. S. JeAhis v. io ]' ff e S ed mtsrepresentahon of authority, and 

CO T, ,I„ Ch. 25+ : [1891 ] 1 Ch. 484 ; " u f° '.]l 

04 L. T. 213 : tip W. U. 321-C. A. J ,nal ^ if- f ^ ' 1 ” u P lainl .^ 
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t ion in all cases of fraud, or such as raise questions 
which, before the Judicature Act came into force, 
were properly within the jurisdiction of the Court 
of Chancery, to order them to be tried without a 
jury, and the court is not hound in such a case 
to allow a jury at the instance of a defendant. 
Back v. /lay, 5 Oh. D. 285 ; 36 L. T. 295 ; 25 
W. R. 392. 

In an action relating to the ownership of land 
and to the obstruction of a right of way in the 
country, the defendants having given notice 
under Rules of Court, 1875, Ord. XXXVI. r. 3, 
for the trial of issues of fact by a jury, on motion 
by the plaintiff that the action might be tried 
by a judge without a jury: — Held, that, as it 
appeared that the question in the action was 
mainly one of title depending on certain con- 
veyances, plans, and photographs, it could be 
more conveniently tried without a jury under 
Ord. XXXVI. r. 26. Wedderburn v. Pidkerlnq, 
13 Ch. I). 769 ; 41 L. T. 523 ; 28 W. & 239. ‘ 


judge without a jury, was granted, altlu 
defendant had given notice under r, : 
same order, for the trial of the issues -oJ 
a jury. UMl v. Whelpton. 50 L. J., Ch. 
L* T. 39 ; 29 IV. R. 799. 

When parties agree that the evidence 
taken by affidavit, and numerous affidi 
filed and the evidence is closed, it is the 
a judge in the exercise of his judicial d 
under Ord. XXXVI. r. 26, to direct • 
action shall be tried before a judge \\ 
jury. Brooke v. Wlqq. 47 L. J., Ch. 
bill D. 510 ; 38 L. T. 732 ; 26 W. R. 729 


Interfering with the Discretion of the Judge.] 

— A plaintiff who had commenced an action in 
the Chancery Division for nuisance, applied for 
and obtained an order transferring it to the 
Queen’s Bench Division, that it might be tried by 
a judge with a jury : — Held, the Court of Appeal 
ought not to interfere with the exercise of discre- 
tion, there being no reason for expecting a failure 
of justice from the action being tried in the way 
directed. Jenkins v. Bushby ([1891] 1 Ch. 484) 
explained. Many an v. Metropolitan Electric 
Supply Co., [1891] 2 Ch. 551: 65 L. T. 202 — C. A. 

The plaintiffs brought an action in the Chan- 
cery Division to set aside an agreement on the 
ground that they had been induced to enter into 
it by the fraudulent representations of the defen- 
Laving been closed the 


dant. The pleadings h: 
plaintiffs gave notice of trial by jury. Malms, 
V.-C., ordered on the defendant’s motion that 
the action be tried by the judge without a jury : 
— Held, on appeal, that the discretion of a judge 
as to the mode in which an action attached to 
his branch of the court can be most conveniently 
tried will not be interfered with except iii a 
very strong case, and that the order of the vice- 
chancellor must be affirmed. Rust on, v. Tobin ; 
10 Ch. D. 558: 40 L. T. Ill; 27 W. R. 588— 


under Ord. XXXVI. r. 3, to have the action or 
the issues tried before a jury, without assigning 
any reasons, unless it shall appear to the judge 
that there are special grounds rendering it desir- 
able to try the action before a judge without a 
j ary ; the onus in such cases being on the party 
who desires it not to be tried before a jury.. 
Bacon, V.-C., having made an order under Ord. 
XXXVI. r. 26, that the issues in an action should 
be tried before himself without a jury, on tbe 


become the name of a specific machine. Upon 
motion by defendant for transfer of the action 
to a common daw division and entry for trial, 
and for the settlement of 
judge and j ury : — ‘ 

1875, Ord. XXXVI 
unfit for 


issues to be tried by 
■Held, under Rules of Court, 

'. it. 3, 26, that the action was 
„ , and motion refused. S layer 

Manufacturing Co. v. Looa, 48 L. J., Ch. 647 ; 

11 Ch. I). 656 * 40 L. T. 747 ; 27 W. R. 903. 

A defendant in an action in the Chancery 
Division for infringement of a trade-mark is not 

•end tied as of right, under Rules of Court, , . ... 

1875, Ord. XXX VL, to have the action tried on the wrong party, had not, exercised his dis- 
before a judge and jury, but only, subject to the cretion in accordance with the rule, and the court 
discretion given to rho court by r. 26. to a 5 rial overruled his decision. Martin , In re, Hunt v. 
■by jury of issues of fact in the action ; and such Chambers, 51 L. J,, Ch. 683 ; 20 Ch. D. 365 ; 46 
discretion of refusing a trial by jury will be L. T. 399 ; 30 W. R. 527 — C. A. 

exercised where tbe issue of fact fit to be tried Semble, even if the judge exercises his disere- 

bc a jury is of minor importance as compared, tion in accordance with the rule Ins decision is 
with the main questions involved in the action, subject to appeal, though the court will not 
.Spmttfs Patent v. Ward, 48 L. J., Civ 645; 11 interfere with his discretion except in a very 

Oh. D, 240 : 40 L. T. 250 ; 27 W. Li. 470. ' strong case. II. 

Ord. XXXVI. r. 20. gives the court a discre- A vice-chancellor, on the hearing of a cause 
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defendant is bound to shew almost to demon- 
stration, that the cause is one which the court 
itself cannot try. Ib. 

The power of the court to make a decree in 
favour of a party against whom a verdict is 
found by a jury on the matter in question, only 
applies to verdicts found in issues directed by it, 
03 ’ in trials before it, and not to verdicts found 
at law when leave is granted to bring an action, 
and relief in equity is made dependent on its 
success. v. Holds wo j-fh , 18 W. R. 4-89. 

At the same time the court is not bound by 
the amount of damages awarded by the jury, 
but will give the full relief, to which the plaintiff 
is entitled in equity, lb. 

When an issue, so stated as to exhaust the 
questions of fact raised by the pleadings, is 
directed to be tried by a jury, and a new trial is 
refused on the finding of the jury thereon, such 
finding must be taken at the hearing on further 
directions, as furnishing the whole facts upon 
which it is competent to the court to base its 
decision. Browne v. J/‘ Clintocli, L. R. 6 H. L. 
484; 22 W. R. 521. 

An issue involving the question of fraud may 
in the discretion of the court be so stated as to 
throw upon the party charged with fraud the 
onus of establishing bona tides. Ib. 

If the party on whom rests the affirmative of 
issues directed to be tried by a jury before the 
court does not proceed to trial in the time directed 
by the order, the proper course is to move to have 
the issues taken pro confesso. Undenoood v. 
Darraeott, Ir. R. 8 Eq. 345. 


considerable living testimony, was necessary to 
fix such boundaries, on the ground that a case 
involving similar rights had been lately brought 
by the same plaintiff against another defendant, 
in which the latter had obtained a verdict, and 
which the Court of King’s Bench, after argu- 
ment, had refused to set aside, or grant a new 
trial. Hirers (Lord) v. JP rati. 3 Moore, 582 : 
1 Br. & B. 265 ; 21 R. R. 595. 

The court, refused to grant a trial at bar on 
the motion of the plaintiff on either, of the three 
following grounds : first, that the defendant was 
Lord Chancellor ; secondly, that the plaintiff was 
an attorney of the court in which the action 
was brought ; and thirdly, that a question would 
arise in the cause whether the Lord Chancellor 
could hear and determine a suit in favour of a 
corporation of which he was a member, and in 
which suit lie had a pecuniary interest. Dunes 
v. (Tottenham ( Lord ), 1 L. M. & P. 318 ; 5 Ex. 
311 ; 19 L. J., Ex. 290. 

The Queen’s Bench in Dublin, in Hilary Term, 
made an order for a trial at bar in that term ; 
and another order, declaring, that, in case the 
trial should not terminate before the end of the 
term, the next and every succeeding day until 
the first day of the following term, or so many 
days as should be necessary, should be appointed 
for the continuation of such trial, and that every 
day so appointed should be deemed a part of 
Hilary Term : — Held, that this order was properly 
made, under the authority of 1 & 2 Will. 4, c. 31, 
s, 3, and had the effect of duly continuing the 
trial during the davs appointed. O' Connell v. 
Beg., 11 Cl. k E. 155.; ' 9 J ur. 25. 


Directions as to Mode of Trial on Third Party 
hsing brought in.] — See ante, col. 241. 

Trial by Jury in Bankruptcy Cases.]— See 
Bankruptcy. 


Practice Thereon.] — On the trial, each of the 
presiding judges makes such observations to the 
jury upon the whole case, by way of direction, 
as he considers to be requisite. Iiowe v. Brent on, 
3 M. & By. 364 ; 8 B. & 0. 737. 

By 11 Geo. 4 & 1 Will. 4, c. 70, s. 7, if a trial 
at bar shall be directed by any of the superior 
courts, it shall be competent for the judges of 
such courts to appoint such day or days for the 
trial thereof as they shall think fit : and the 
time so appointed, if in vacation, shall, for the 
purposes of such trial, be deemed and taken to 
be a part of the preceding term. A trial at bar 
having been ordered in an indictment for perjury,; 
the Court of Queen’s Bench, in Hilary Term, 
appointed for the trial the 23rd of April, 1873, 
and every day up to and inclusive of the 1st day 
of November, 1873, and further ordered that, in 
case the trial should not terminate on or before 
the 1st day of November, 1873, the further trial 
should be adjourned till Michaelmas Term next, 
and be thereafter continued at such times as the 
court should then direct. The court did not sit 
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term in which the order was made. Beg. v. his counter-claim tried before the plaintiffs 
Castro. 43 L. J., Q. B. 105 ; L. R.9 Q. B.350 j issues in the action. 27a 

BO L. T. 320 ; 22 W. R. 187 ; 12 Cox, 0. C. 454. o$7Lw il/Ltmy Ch. v. supra,, 

Held, also, that, as an incident to the trial at explained in reference to the exceptional cases 
bar. the court had power to adjourn from time in which the court will accede to applications 
to time. 27a under Orel. XXXVI. r. 6. II. 

Held, also, that a sentence, passed out of term, In an action against a principal and sureties, 
but on one of the days which, by virtue of the the latter claimed to be discharged by reason 
above enactment, arepHor the purposes of the of an alteration in the contract : — Held, that 
trial, to be taken as part of the preceding term,” no order should be made under Ord. XXXVI. 
was good, passing sentence being part of the r. 6, for the trial of the question as to the 
trial. Ib. " sureties’ liability before the other questions in 

the action, as if the principal’s liability was 
■ _ — not established the sureties would be discharged. 

1 as in a n i a n Jim n line Mg. v. Clark , 2/ W. 11. 
Question of Law.] — Where the form of admis- 677. 

•sion of facts leaves it open to the defendant to Ord. XXXVI. r. 6, is not confined to questions 
raise other defences on the facts which might of fact, but applies also to mixed questions of law 
make the decision of the point of law raised and fact. . Ib. _ . 

unnecessary, or prevent its disposing of the action. An action had been brought to determine 

the court will not exercise the discretion given questions of disputed accounts in respect of the 
to. it by Ord. XXXTV. r. 2, by allowing the joint local and continental traffic of two railways, 
question of law to be tried before the issues of The validity of an agreement was disputed by 
fact. Groswnor v. White , 61 L. T. 663 ; 38 the pleadings. The plaintiffs now moved under 
W. R. 201. Ord. XXV. r. 2, that the points of law raised 

Ord. XXXIV. r. 2, under which, in any action by the pleadings might be set down for hearing 
involving questions both of law and of fact, the forthwith, and be disposed of before the trial of 
court may direct the question of law to be raised the action : — Held, that the application would 
for its opinion before trying the question of fact, be granted, as the case was a proper one for 
has reference only to a case where the action has exercising the jurisdiction conferred upon the 
not yet come on for trial; but, by analogy to court by Ord. XXV. r. 2. L. r G . : <$* I). Bg.'rC 
that rule, the court will, at the trial of an action S. E. By., 53 L. T. 109. 

involving questions both of law and of fact, Where a .plaintiff brought three actions against 
decide the question of law first, if it shall appear three several defendants for different parts which 
that the decision of such question may render it they took in the same transaction ; one against 
unnecessary to try the question of fact. Pooley the speaker of the house of commons, who jus- 
v. Driver, *46 L. *J., Ch. 466 ; 5 Ch. D. 458 ; 36 tided under a warrant issued by him under the 
L. T. 791. order of the house for arresting and commit ting 

to the Tower a member of the house, for a 
— Trial of Issues of Fact.]— When- a pre- breach of privilege, in publishing a libel upon 
liminary point of law is ordered by the judge to the house ; to which plea the plaintiff demurred : 
be tried before the trial of issues' of fact, the another against the serjeant-at-arms, who pleaded 
trial of those issues will not take place until the not guilty, and also justified under the authority 
final determination of the preliminary point of of the speaker’s warrant ; to which the plaintiff 
law. “ Maori Mug ” v. Hughes , [3895] 2 Q. R, replied, an excess in the manner of executing it 
550 ; 14 R. 646 ; 73 L. T. 14 i ; 44 W. R. 2— C. A. by a military force, and with improper and unne- 
cessary violence ; on which issue was joined: and 
Trial of Preliminary Issues.] — In an action the third against the constable of the Tower, who 
against several defendants involving various received and detained the plaintiff as a prisoner ; 
issues, the plaintiffs having applied under Ord. and who also justified under a warrant from the 
XXXVI. r. 6, for an order for two simple issues speaker for that purpose ; on which issue was also 
to be tried as between themselves and two of the taken on several facts stated in such justification : 
defendants before the rest of the action, the and notice of trial was given in the last two 

court made the order on the plaintiff’s under- causes (which stood for trial at bar on a day 

taking not to seek relief against the said two fixed); but. the plaintiff, though still within time 

defendants in respect of any cause of action by the practice of the court, had not set down his 

other than that covered by the issues so to be demurrer in the first cause for argument: the 
tried, and also discontinuing such portion of the court, on motion of the attorney-general on behalf 
action as the court should direct, Emma- Silver of the sergeant-at-arms, and of the constable of 
Mi-mug Co. y. Grant, UCh. D. 918; 40 L. T. 804. the Tower, postponed the trial of the issues in 
Ord. XL. r. 8, of , the Judicature Act, is those cases until after the argument on the 
intended to enable the trial of such issues of fact demurrer in the cause against the speaker : 
only as must sooner or later have to be decided, because the right, just and distinct consideration 
Bolivia HepuhUe v. Katioml Bolivian of the question which arose, on the issues of fact, 

gat Um Co.. 24 W. 11. 361. and on the true measure of damages on the causes 

An application to have one issue in an action against the sergeant -at-arras and the constable of 
trie< i hefoi e another can only . be granted on very the Tower, depended mainly upon the decisions of 
special grouuds. Pier eg v. Tomtg } 15 Ch. I), the issues in law joined in the other action against 
475 ; 42 L. T. 292. * the speaker : and though the same question of law 

Where a defendant in a partnership action set might nit i match be raised on motion in the : w 
up by counter-claim an agreement by the plaintiff former actions, yet it could not be considered so 
for sale to die defendant of his (the plaintiff’s) conveniently to die court , to whom the decision 
iutei est in the partnership at a stated price:— of sued juestion belonged, or so advantageously to 
Heal that the defend: n was not cut. tied under the pa -'to who should prow b<. in da ighl, as 
Old. XXXV j. v. 6, to have the issue raised by | upon the demurrer which presented the question 
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of law distinct from the question of fact. Bnrdett 

v. Caiman, 12 East, 27 ; 12 B. R. 478. 4. Hearing: in Camera. 

Where there are issues both in fact and in law j n Cases.] — The court has no power to 

in an action, although a plaintiff: lias an option to q ear an y case j n private, even with the consent 
try either first, that is subject to the discretion or the parties, except cases which relate to- 
the court ; and the court will, in general, direct Xnrmtics or to wards of court, and cases' in which 
the issues in law to be determined nrst, since s the t he whole object would be defeated by a trial in 
cause may he decided thereby, and the trial p ubd j c? and cases in which the practice of the 
become unnecessary. CmehnelL v. Tnwnian, J ecc jesiastical courts is preserved under s. 22 of 
M. &W. 684 ; 2 D. (N.s.) 2/6 ; 1- L. J., Ex. ol. the Divorce Act (20 k, 21 Viet. c. 85). Nagle- 
The court refused to interfere, by directing QH man v . Christopher. 46 L. J., Ch. 60 ; 4 Ch. 
issues in law to be argued before the trial of p 473 

issues in fact, it not appearing that the decision ^n appeal from an injunction to restrain the 
of the former would have any bearing on the defendant from disclosing confidential informa- 
lat-tcr. Robert* v. la y lor, 7 Man. • x at. bo.) ; b tion was ordered to be heard in private without 
bcott (N.E.) 309 ; 13 L. J., 0. 1 . 188 ; b J nr. J8n. the consent of the defendant, the plaintiff stating 
A defendant obtained leave to plead and demur that a public hearing would defeat the object of 
to a declaration. On an application to postpone the action, and make success on the appeal use- 
the trial of the issues in fact till the issue m law i ess to him. Mel lor v. Thompson . 55 L. J.. Oh. 

had been finally disposed of m a court ot error : 943 . 3^ q 55 . 54 ^ qy 219 C. A. 

— Held, that the court had no power to make is contrary to the practice of the court to 
such an order, inasmuch as the judgment on bear causes j n private without the consent of 
the demurrer had disposed of the issue m law both parties, except in cases which affect lunatics 
finally, as far as regarded the Court ot Queen s 01 , W ards of court. Andrew v. Raeburn, L. R. 9 
Bench. Lumley v. &ye, 2 El. & Bl. 216; 22 Ch< 522 ; 31 L. T. 73 ; 22 W. R. 564. 

L. J., Q. B. 463. . . . . The court will direct a case to be heard in 

An order directing the trial of issues m fact private upon an assurance by counsel that in his 
refused, as it did not appear that tfie trial would 0 pj n j 0n ^ ps a proper case to be so heard, not- 
determine all the questions between the parties, withstanding the objection of other parties, 
Turner v. Barnes, 21. & 1 . 2o6. Andrew v. Raeburn , 30 L. T. 153 ; 22 W. R. 512. 

A judge has power to try a case in. camera, 
“Point of Law” — Dismissal of Action with where the parties consent to such mode of trial.. 
Costs.] — An action having been by the consent Medan v. Young , 53 J. P. 822. 
of the parties set down for hearing under Rules The consent of both parties is not necessary h> 
of Supreme Court, Ord. XXV. r. 2, upon a “ point a private hearing. Ogle v. Brandling , 2 Buss., 
of law ” raised by the defence, and the point & M. 688. 

having been decided, in favour of the defendant, Private hearing always on the consent of both 
the judge, as the decision substantially disposed parties. Portsmouth (Lord}, In re, Coop. 106. 
of the whole action, dismissed the action under 
r. 3, and with costs, by analogy to the former 

practice on demurrer. O'Brien v. Tyssen , 54 5. in other Cases. 

L. J., Ch. 284 ; 28 Ch. D. 372 ; 51 L. T. 814 ; 33 . A , . , „ n M •. . 

W. R. 428. S. P.. Pare teal v. Dunn, 54 L. J., Ch. Claim and Counter-claim. ]~Whether the issues. 
570 *29~Ch. D. 1*28 ; 52 L. t! 320. ** * raised by a claim and counter-claim shall be tried! 


practice on demurrer. O Bnen v. Tyssen, o4 5. in other Cases. 

L. J., Ch. 284 ; 28 Ch. D. 372 ; 51 L. T. 814 ; 33 ■ . a „ A _ . _ _ m _ ^ . 

W. R. 428. S.P.. Per deal v. Dunn, 54 L. J., Ch. Claim and Counter-claim.]— Whether the issues. 
570 *29~Ch. D. 1*28 * '52 L. T. 320. ** * raised by a claim, ancl counter-claim shall be tried! . 

together or separately is a matter of convenience., 

K .«d r . *» other Action.. 1 Where, * S”g?»?L A?STS» K? sSSf 
consent ot parties, an action has been set down 
for hearing under Orel. XXV. r. 2, before the v ' loun( B su P ra * 

°? 1 , a P?*?.*' °j: ^ aw ’ th® d ee ^i 011 which Exercise of Option — Trial by Official Referee- — 
will substantially dispose of the whole action, it ^ me y, — j n a suit to ascertain boundaries the 
is not entitled to precedence over other non- plaintiff gave notice of trial before a judge and 
witness actions but must take its place m the * btained s an order that the evidence should be 
general list. Ihorndey In re, Woolley x. taken yM voce at the trial. Dive weeks after- 
Ihorntley, »3 L. J., Ch. 439 , o- A. h. <>3. . wards he applied that the suit might be referred 

to an official referee, 011 the ground of saving' 


issue of fact tried at Chester, and the trial of the 122 . 

action postponed. His application was refused Held, also, that the plaintiff, having already 
on the ground of delay.' Lloyd v. Jones , 47 L. J., selected the mode in which his action should be 


Oh. 470 ; 7 Ch. D. 390 ; 26 W. R. 262. 

Trial of one Question before the other — Lia- 
bility — Damages.] — Where liability and also the 


tried, could not afterwards resort to another 
mode of trial. Ib . 


bility — Damages.] — Where liability and also the Assessors — Scientific Investigation.] — By 
amount: of: damages are disputed in au action. Ord, XXXVI. i\ 5, a judge may direct the trial 
and the question as to the amount of damages is without a jury of any cause^ matter, or issue 
one of such detail or nature that it probably will requiring any scientific investigation which in 
be referred to some other tribunal than a jury, it his opinion cannot conveniently be made with, 
is a proper exercise of: discretion under Ord, a jury. The plaintiff h ship was sunk in the 
XXXV i . r. *, to order the question of liability to defendants* hocks while being moved by their 
be tried, and the question of damages to; be post-" - tugst-f rom one berth, to another. As site was. 
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being moved The operation of moving her was [ pleaded three pie; 
carried out in sack a way that the tugs pulled fourth plea to the 
the ship over, and she sank. The judge at the pleas to the j 
chambers held that there was an issue in the special replication 
action requiring, scientific investigation, and he trial was given, a: 
ordered the action to be tried before a judge rule for a special 
with two assessors : — Held, that there was in nominated, reduce 
the action an issue requiring scientific investi- the cause came oi 
gation, and that therefore the judge at chambers that no issue had 1 
liad jurisdiction to make the order. Stcyny v . to the fourth plea. 
Forth Eastern By., 74 L. T. 88 ; S Asp. M. C. the judge, upon tl 

232 0. A. (without summon 

striking out the sec 
c. Xotice of Trial. declining to appe 

E. S. C., 1883, Ord. XXXVI. rr. 11-21. 

1. necessity, of, &c. been no sufficient ] 

had been a disc 

Bay Fixed.]— Kotiee is necessary, though the I10t ,i ce 0 f trial was 
trial is fixed for a certain day. Bills v. Trusler, anc j_ the trial val 
2 W. Bl. 798. waived any irregul 

Fresh Hotice.] — Where a cause is made a diere was no di 
remanet to the next sittings or assizes by an y’ J 

order of nisi prius, no fresh notice of trial is -L,. / 

requisite : but it is otherwise if postponed by a . , . 

rule of court. Shepherd t. Butler, l D. k E. 15. . Previous Notice 
S. P., Jacht v. Mayer, 8 Term Rep. 245. in due time accord 

If a cause is made a remanet at the assizes, a 1S . regular, altnoug 
new notice is necessary if the plaintiff intends to • given, whicn is vo 
try the cause at the following assizes. Gains v. sanded. ±<eu ly 
M. & P. 87 ; 1 Bing. 414 ; 6 L. J. (O.S.) ^ to ^ ^ 

On a new trial a fresh notice is necessary. no j' xce f?' ^ 

Mnyley v. Matt won, 3 Dough 102. 

When a cause set down for trial in London or ^ exn b ^e, detell ^‘ 
Middlesex is staved by injunction, the plaintiff October, clied II 
is at liberty to try upon the injunction being tne notice on me a. 
dissolved without" any fresh notice of trial, found tor tne piai 
although several terms have elapsed since the or costs was lert 93 
<lay on which the cause would otherwise have Jg. ie defendant s a cm 
been tried. Stochton and DarUnqton JRij. v. Foit, November, the pi 
0 Ex. 127 ; 2 L. M. & I\ Ill ; 20 L. J., Ex. 96. f. war * .the deat 
A cause stood for trial at the sittings after timplaintifh signec 
Trinity Term. The defendant obtained an order • co ^' s * luarcn. _ 
for a commission to examine witnesses abroad, prison, the plain ti 
the commission to be returnable on the 30th of | imi * The detenda 
^November, and the trial being postponed until to set aside aii tne 
, the sittings after Michaelmas Term. Ho fresh October, deposing i 
notice was given, and the cause was taken as an umice ot trial nav 
undefended cause: — The court set. aside the tiiat 3l ? ne k aci bee] 
trial. Cawley v. Knowles , 16 0. B. (N.S.) 107. no notice of any pi 
When the trial of a town cause is postponed pica, until ne togm 
by order of a judge from one sittings to another Judged, but not sta 
nil the application of the defendant, a fresh his attorney was d 
notice is not necessary. Claudet v. Prince , 8 v. M 

B. & S. 360 ; 36 L. J., Q. B. 196; L. B. 2 Q. B. L - Q- ^ 77 * 
406 ; 16 L. T. 897 ; 15 W. B. 794. 

The plaintiff had given notice of trial, and the 2. By 

cause, after standing over for more than a year, 
had been struck out under Ord. XVII. r. 10, of Notice of trial gi 
the Buies of 1883. It was subsequently re- be an attorney is ir 
entered by the plaintiff in the cause-book on the 9 Bing. 620 ; 2 M. < 
payment of 21., as required by the scale of fees ; 
but, as he had given no fresh notice of, trial, the 
defendant now submitted that the re-entry was 
•erroneous, and ought to be struck out : — -Held, See B. 8. 0, 1 

that, where a cause has been struck out under 
Ord. XVII. v. 10, the notice of trial is no longer a notice of t 

in force, and that consequently another must be keen set down m 
.given before the plaintiff can re-enter the cause necessary to st: 
for trial. Le Blond v. Curtis. 92 L. T. 574; 33 vdiom die action 
\W E. 56 1 . will be sufficient if 
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There is no particular form requisite for a counter-claim ; the plaintiffs replied, their reply 
notice of trial, so that it unequivocally conveys not closing the pleadings, and at the same time 
to the party to whom given the intention of the gave notice of trial. Next day they entered the- 
plaintiff to try at a particular time and place, action for trial : — Held, that the action must be' 
Ginger v. Py croft , 2 B. C. Kep. 254 ; 5 D. k L. struck out of the cause list, on the ground (per 


17 L. J., Q. B. 182 ; 12 Jur. 898. 


Kelly, C.B.) that the entry for trial was irreg 


Where a notice stated incorrectly that the lar, and (per Stephen, J.) that the notice of trial, 
cause was made a remanet from the last sittings and consequently the entry, were irregular. 


in the previous term, but was correct in other Metropolitan Inner Circle My. v. Metropolitan ' 
respects : — Held, a good notice. Ib. By.. 49 L. J., Ex. 505 ; 5 Ex. D. 196 ; 28 W. E. 

A notice at “ Guildhall, Westminster,” the 510. 
court not sitting there, is defective, if the defen- A plaintiff is not entitled to serve notice of 
dant swears that he was misled by it. Cross v. trial before the close of the pleadings : and it is. 
Lang, 1 D. P. C. 342. irregular to do so with the reply, except in cases. 

A* notice, dated the 18th April, 1856, “ for the where the reply is a mere joinder of issue, and of 
second sittings in next Easter term ” in London, itself closes the pleadings. War nock v. liar ray r 
is a sufficient notice for the second sittings in 6 L. K., Jr. 339. 

Easter Term, 1856, inasmuch as it gives inf or- Plaintiffs joined issue on the defence, .and 
mat-ion to that effect which any reasonable man replied to the defendants’ counter-claim. After 
would act upon. Fenn v. Green . 6 El. k Bl. 656 ; the delivery of the reply, hut before joinder of 


25 L. J., Q. B. 353 ; 2 Jur. (N.S.) 591. 


issue thereon, they served notice of trial, and the 


A notice for the sittings after term, in London, court, on the application of the defendants, set 
should, in strictness, specify whether the cause aside the notice of trial as irregular. Newry Gas 
is intended to be tried at the first day of such Consumer I Co. v. Newry Town Commissioners 
sittings or at the adjournment day. But the 6 L. B., Ir. 337. 
omission so to do is an irregularity waived by a 

defendant who, knowing that the cause has been ^ __ 

entered for the adjournment day, takes steps Length of Notice Short Notice, 

shewing that he considers the notice to refer to See U. S. 0., 1883, Ord. XXXVI. r. 14. 
such entrv. Yonqe v. Fisher , 5 Scott (N.R.) 

893 : 2 D/(N.S.) 637 ; 4 Man. k G. 814 : 12 L. J., Length of Notice— Change of Venue by order.] 
Q t p_ 95, ' — By Ord. XXXVI. r. l, where no place of trial 


4. When may be Given. 

See E. S. G, 1883, Ord. XXXVI. r. II. 


Length of Notice— Change of Venue by order.] 

— By Ord. XXXVI. r. 1, where no place of trial 
is named in a statement of claim, the place of 
trial shall be Middlesex, unless otherwise ordered 
by the court or a judge. The plaintiff commenced 
an action in the Liverpool District Registry, and 


__ delivered a statement of claim in which no place 

No Beply de ivered.]-A plamtifl whobasnot of trial was named . No order as to the place of 
delivered a reply cannot give notice of trial un i j i ied for . 0lt the 16th Mate*, M2, 

the expiration ot twenty-one days alter delivery h ,**,*¥** the defendant notice of trial at 

n Pt n M n Liverpool Assizes, the commission day for which 
?• S' o 2 ,f ; , f M L ' • ; ' was fixed for the 26th March. Upon a summons 

L. 1. 21b, \v . lx. 3b 4. for directions taken out by the plaintiff, the 

~ - district registrar, on the 19th March, made an 

Right of Defendant to give-Abridgment of order for t ° he trial of the action by a jury, and 
Time.]— Orel. XXXVl. i. 12, provides that,_ it that t j ie plaintiff’s notice of trial at Liverpool 
the plaintiff does, not, within six weeks after the should stall(l Held, that the notice of trial for 


the action for want of prosecution Ord. LXIV. tftk short not i ce . Inskier v. Tekeian^l L. T. 
r. 7, provides that the court or a judge shall have ^ 
power to enlarge or abridge the time appointed 

by the rules, or fixed by any order enlarging gjiort Notice.! — When a defendant obtains an 
time, for doing any act. or taking any proceeding order {m , extellsion G f the time to plead upon the 
upon sucli terms (if any) as the justice ot the termg q{ taking short no tice of trial “if neces- 
case may require : Held, that the penoil ot six g »» t p c condition applies only to the first 
weeks mentioned m Ord. XXXV J. r. 12, is not a gitti at w i lic p the plaintiff may in due course, 
time appointed for doing an}" act or taking any and us p 1 g, proper diligence, have a trial, 
proceeding within Ord. LXIV. r. < and oonse- (TKee h v/ Cullen, lx. E. 6 C. L. 452. 
quentlv that the court could not make an order When a defendant is under terms to take short 
giving the defendant leave to give notice of trial, notice of trifl i « jf necessary.” the plaintiff is 


if the plaintiff did not give such notice within, a ent qq e d gt ve such notice if he cannot, using 

shorter period than six weeks from the close or reaS01ia p^ e diligence, give full notice, although 

the pleadings Saunders v ^ L L, the regular coitrse of. pleading was not such as to 

0. B. 199 ; It Q. L. L>. 234; ,u L. I. . . .v- ir ., ; ; . sllnrt llor ; cc necessary. Pretty v. Xaus- 

W. 1!, 277, - - * — - - ~ ^ ^ ^ ‘ 


, Ruder 1 -Rules of 1875,]— By Ord. XXXVI. r. 3, 
a plaintiff is entitled as of right to give notice of 


caweiK 43 L. J.. Ex, 3 ; L. R. 9 Ex. 42 : 29 L. T. 
By Ord. XXXVI. r. 3. 579 ; 22 W. E. 222. 

r jVhh to eive notice of A defendant is not. bound to take short notice, 


trial ... th 1 is rep v. o - n though ' 5 - r ply maj if lie -i livers i plea suib< out v carl* jo enable 
n« i'ormnih close the pleadings. ihe pki tiuiegiv. luiinnuce. S.cmnn tar- 

JMiiirttMS, 49 It J.. «. B. P :}l P Li/P to «w rim 
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necessity of a shorter notice than the ordinary Cause not Entered — Motion 1 
one. Brahe v. Piekfdrd, 15 M. &W. 607; 15 Want of Prosecution. ] — A plaint 

L. J., Ex. 346. * of trial (in Middlesex) within 

A defendant, who is under terms to take short limited by r. 12 of Ord. XXXVI 

notice, is not bound to take short notice of as required by r. 16, enter the ti 
inquiry. Stevens v. Pell, 2 33. P. G. 355; 2 C. & days after the notice of trial wi 

M. 421 ; 4 tyr. 6 ; S L. J., Ex. 83. trial not having been entered 

: :• 'Where •: a : defendant is under terms to accept defendant was entitled to move 

and the want of prosecution, and an order 
was accordingly made. Or 

; _ Ch. 1110; 27 Ch. D. 354 

short notice of trial for the second 32 W. R. 922. 

WhiteY. Clark, S D. P .G. 730. 


•short notice for the sittings in term, 
plaintiff, without any default on the part of the action 
-defendant, is unable to reply, so as to give such 53 J, 
notice, a ‘ 

sitting's is ii-regular, 

Where a defendant, has obtained time to plead, ■ Neglecting to Proceed to Trial. 

-on condition of taking short notice for the sit- 
tings in or after a particular term, he is not Notice of Trial — Postponement of Trial on 
thereby obliged to take short notice of trial for Application of Plaintiff.] — An abortive notice 
the sittings in or after any subsequent term. 0 f trial does not preclude the dismissal of the 
Matter v. Painter , 8 M. & W. 672 ; 1 D. (N.S.) action under Ord. XXXV. it. 2, 4. Where the 
.35 ; 10 L. J., Ex. 476 ; 5 Jur. 636. time mentioned in Ord. XXXV. r. 2, had elapsed, 

When a defendant agrees to take short notice, the court dismissed the action for. want of prose- 
if necessary, that means, if such notice shall be cution, though notice of trial had been served, 
rendered necessary in consequence of the grace the trial having been postponed on the applica- 
given. If. in short, the indulgence granted to a tion of the plaintiffs, and no further proceedings 
defendant disables the plaintiff from giving full having been taken by them to bring the case to 
notice, then the defendant must take short trial. '’Hibernian Baiih v. Hughes, 10 L. R., Ir. 15. 
notice. Woolley v. Aldritt, 17 L. T. 120. 

Default in Proceeding to trial after Verdict 
_ __ . set Aside — Trial by Proviso.] — An action, in 

6. Waiver of Irregular Notice. which the place of trial was out of Dublin, was 

Retaining an irregular notice is no waiver of tried at the Spring Assizes, 1883, whem a verdict 
the irregularity. Bignam v. Ibbotmn, 3 M. &W. was directed for the defendant. This verdict 
431. S. P., Big mm v. Mostyn, 6 D. P. G. 547. was set aside on the ground of misdirection, and 
A defendant is not bound to return an irregular a second trial took place at the] Spring Assizes,', 
notice of trial, though made aware, by a notice 1884, resulting in a verdict directed ..for .the 
to produce, that the plaintiff is proceeding plaintiff, which was also set aside, and a third 
thereon. Wood v. Harding , 3 C, B. 968. trial ordered in the Michaelmas Sittings, 1884. 

A defect in a notice is waived by the defen- The plaintiff not having served notice 6f trial 
dant’s taking out a summons to set aside the for the next ensuing assizes, the defendant 
notice, and insisting on the, hearing, oil a different moved to dismiss the action for want of prose- 
objection onlv, which is overruled by the judge, cution, contending that the case fell within 
Farmer v. Momtfort , 9 M. & W. 100 ; 1 D. (N.s.) Ord. XXXV. rr. 2, 4 The court refused the 
366; 11 L. J., Ex. 13. " motion. Sem hie, the only remedy open to a 

If a defendant served with a notice of trial by defendant under such circumstances is trial by 
continuance where no issue has been delivered, proviso under the old practice. 
and no original notice of trial has been served, 16 L. R., Ir. 247, 

omits to return the notice of trial by continuance, Where, after a disagreement of the jury, the 
and gives no intimation to the plaintiff of the plaintiff does not proceed to a second trial, the 
irregularity for an unreasonable time, and until defendant’s proper course is to have a trial by 
it is too late to correct it in time to go to trial proviso, under s. 107 of the Common Law Pro- 
fit the same sittings, the irregularity is waived, cedure Act, 1853, and not to move to dismiss for 
Brown v. Wildbore, 1 Scott (N.R.) 159; 1 Man. want of prosecution under (3rd. XXXV. r. 4. 
& G*. 276 ; 8 D. P. O. 592. See also Berresford Joyce v. Boyle , 24 L. E., Ir. 455 — C. A. 
v. Qeddes, ante, col. 448. 

Extension of Time,] — The power of a judge to 
extend the time for proceeding to trial may be 
7. Setting Aside, exercised after the expiration of the time limited 

A defendant who has become a bankrupt, and by s - Idl of lo k 10 \ict. c. 70, for proceeding 
Ahrfu npd his PAvh’fir'atp n.ftAr trial find vp.vrlmt to trial. JSowtti V. Jhldson , 3/ 1j. J., G. I. l&*> 5 


PRACTICE- 


to trial must be made within the twenty days. | 
Horner v. Spencer, 1 F. & F. 412. : 


/• Motions Respecting the Trial. 


Signing Judgment.] — A defendant is entitled 
to enter a suggestion and sign judgment for his 
costs under s. 101 of 15 & 16 Viet. c. 76, where a 
plaintiff neglects to try a cause at the time men- 
tioned in that section, and to proceed to trial at 
the assizes or sittings occurring immediately 
after the expiration of the twenty days’ notice 
to try, given by the defendant/ Judkins v. 
Atherton, 3 El. & Bl. 387 ; 23 L. J., Q. B. 335 ; 
18 Jur. 813 ; 2 W. IB 563. 

Notice of trial was given for the summer 
assizes, and the plaintiff at the assizes withdrew 
the record. On the 21st February following the 
defendant gave notice requiring the plaintiff to 
bring on to trial the issue joined, at the next 
assizes, the commission day of which was the 
21st March. The plaintiff did not proceed to 
trial as required by the notice, and the defendant 
on the 5th of May entered a suggestion on the 
record and signed judgment for his" costs : — Held, 
that he had properly entered the suggestion and 
signed judgment. Ib. 

A suggestion having been entered, the court 
refused to let in the plaintiff to try upon a 
peremptory undertaking without an affidavit of 
merits. Ib. 

Where a plaintiff has proceeded at law and in 
equity, and elected to proceed in equity after 
issue joined in the action, the defendant may give 
notice to the plaintiff to bring the issue on to be 
tried ; and if the plaintiff neglects to do so, the 
defendant may enter a suggestion on the record, 
and sign judgment for his costs. Movtimore v. 
Soares, 1 Bl. & El. 399 ; 28 L. J., Q. B. 133 ; 5 
Jur. (N.s.) 574. 

Where no proceedings have been taken in a 
cause for a year the defendant must, before 
signing judgment, give a month’s notice of his 
intention to proceed, although he has given, 
twenty days’ notice to the plaintiff to proceed to 
trial. Metcalf v. Hetherimton, 3 H. & N. 755 ; 
28 L. J., Ex. 155. 


1. To whom Made. 


Motions to regulate the trial must be made, 
not to the court, but to the judge who presides 
at nisi prius ; as, a motion to try a cause at a 
sittings in term, notwithstanding a special jury 
obtained by the opposite party for delay. 
Johnson v. Gas Light and Coke Co., 7 Taunt. 386. 

A judge sitting at nisi prius in Westminster 
cannot upon motion make an order in a cause 
entered for trial in London. Atkinson v. Dickin- 
son, 3 Camp. 41. 


2. To Advance Hearing*. 


Matter of Discretion.] — After a cause is set 
down for hearing, it may be advanced at the 
discretion of the court. Hoyle v. Livesey, 1 
Mer. 381. 

The court has a right to advance, at its 
discretion, any cause which is ripe for hearing. 
Semble, the Lord Chancellor has no jurisdiction 
to discharge or vary an order made for that 
purpose. by the Master of the Bolls. Hutchinson 
v. Stephens, 2 Myl. & C. 452 ; 1 Keen, 658; 6 
L. J., Ch. 296 ; 1 Jur. 524. 


By one of Several Defendants.] —Judgment 

as in ease of a nonsuit, under the former practice, 
might be moved for by one of several defen- 
dants, though other defendants had moved for 
costs of the day for not proceeding to trial. 
Bridgeford v. Wiseman, 16 M. <fc W. 439. 

So, in an action of tort against two, one of 
whom had suffered judgment by default, the 
other, who had pleaded to issue, might have 
judgment against the plaintiff for not proceed- 
ing to trial against him. Hadrick v. Ha slop, 
12 Q. B. 267 ; '16 L. J., Q. B. 442 ; 11 Jur. 1012, 
8. IL, Chapman v. He slop. ,12 Q. B. 928. 

In an action against four, issue was joined 
against two ; the third died after having pleaded, 
but before issue joined as against him ; the 
fourth died not having pleaded at all : — Held, 
that the surviving defendants were not in the 
situation to move to enter up judgment as in 
case of a nonsuit. Pinkus v. Stwrch , 5 C. B. 
474 ; 5 I). & L. 515 ; 17 L. J., C. P. 120 ; 12 Jur. 
121 . 

Where several defendants appeared, by separate 
attorneys, each might move. Rhodes v. Thomas , 
2 ib to L. 531. 

Where one of several defendants moved, the 
rule was to shew cause why the judgment should 
not be entered generally for the defendants. 
Sawyer v. Hodges, 1 1). (x.s.) 16. 




In what Oases.] — Principle upon which causes 
are advanced. Rawson v. Samuel. Cr. & Ph. 
161 ; 10 L. J., Ch. 214 ; 3 Jur. 947. 

A cause may be advanced for the purpose of 
taking the bill pro confesso. Bamoick v. Ward, 

5 Sim. 676 ; 4 L. J., Ch. 58. S. P., Hart v. 
Ashton, 1 Madd. 175. 

Cause not in the paper not called on to prove 
a will under the circumstances. Anon., 4 Madd, 
271. 

In a suit for specific performance of an agree- 
ment to let a house for a short term, the plaintiff 
.should apply to have the cause advanced so that 
it may be heard before the term has expired. 
Be Brassac v. Martyn, 9 L. T. 287 ; 31 W. R. 
1020. 

Special case advanced and heard on a short, 
cause day where it was important that it should 
be heard quickly. Wood v. Wood, 19 W. B. 972. 

An appeal from an order overruling a demurrer 
will generally be advanced, if the right to an 
injunction is involved, but- there is no" rule that 
it should be advanced in other cases. L., C. A B. 
By. v. Imperial Mercantile Credit Association, 

L. R. 3 Ch. 231. 

An application was made on the part of a 
plaintiff to have a cause taken out of its turn, in 
order that it might be tried during the existing 
sittings, on the ground that the defendant had 
died since the commencement of such sittings. 
The application was opposed on behalf of the 
defendant’s executors, and refused after time 
taken to consider. Izard v, Milner, 4 Car. & P. 
285. 

Where parties are very numerous, it is a ground 
for taking a cause out of its turn to prevent 
abatement. Byre v. Marsden, 7 L. J.. Oh. 194. 

Court will set down cause pro forma, and put 
it at the head of the paper, in order to enable 
witness, attending from public office in country 
to prove document-, to return. Swift v, Grace, 

9 Price, 146. 

Court will not order a cause set down for 
hearing to be advanced in the paper on ground 
that, subject-matter of suit is an arbitration of 
m liters of account, and that if aw ird si c uld be 

o' m : .1/ 
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prevented from attending by the fraud and 
practice of the defendant’s attorney, the plaintiff 
ought to apply to the judge to put off the trial 
or he ouo-ht to withdraw the record, hirquancl 
v. D meson, 1 C. M. & K. 709 ; 5 Tyi. 418. ^ 

The judge at the assizes will not postpone trie 
trial at the instance of the plaintiff, on the 
oTound of the illness of a material wi tness, as the 
plaintiff can withdraw his record. Maspero v. 
Straehan, 5 Car. & P. 514. 

It is the practice to accede to an application, to 
postpone a cause even on the day on which it 
stands for trial, on the ground of the absence 
of a material witness, when the application 
appears reasonable. Store ns v. TLSllnq^ 2 h. & 1 . 

13(5. . ' , . . 

A master mariner, having gone abroad, m trie 
course of his business, after the commencement 
of the action, and after time obtained to plead, 
but before issue joined, the court refused to 
postpone the trial until his return to England, on 
the ground that his evidence was material and 
necessary to make out his defence. Solomon \ . 
Howard , 12 C. B. 463. 

A judge may, in his discretion, refuse to post- 
pone the trial notwithstanding the application 
to postpone is supported by an affidavit of the 
absence of a material witness. Turner v. Mnof- 
ic ether, 7 C. B. 251 ; 18 L. J., C. P. 155 ; 13 Jui. 
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ithout effect, the judge ordered the trial to be 
it off, on the defendant bringing the money 
to court and paying costs. Dale v. Jleald , 1 


witness is kept out of the way by the plain- 
tiff. D liberty v. Gunning, Peake, 97 ; 3 R. R. 
664. 

But the court will not receive the affidavit of 
an attorney’s clerk, unless it is stated that he is 
particularly acquainted with the circumstances 
of the cause, and has the management of it 
Siittic tn v. Mrgill, 1 H. Bl. 637. 

The affidavit to postpone a trial, on the ground 
of the absence of a witness, need not state the 
name of such witness, though i t was suggested to 
be material and necessary. Smith v. Dobson, 
2 D. & R. 420. S. P., Buckingham v. Banks, 


After Postponement on former occasion.] — 

Where a trial has been postponed on account of 
the absence of a material witness beyond seas, 
the court will again postpone it if satisfied that 
there is a reasonable prospect of his return to 
this country, although already postponed for a 
year and it is not certain when the witness will 
return. Thompson v. Lewis, 2 C. L. R. 707. Bee 
Xoble v. Lindsay, 2 W. R. 19. 

On an application to 'postpone a trial for the 
second time for several months on account of the 
absence of a witness, a condition that security 
be given to the satisfaction of the master can be 
property imposed. Campbell v. Read , 4. Jur. 

. (N.S.) fill. 

Absence of Documents.] — Where copies of a 
correspondence material to the issue were pro- 
• duced on the part of the defendant, having only 
been discovered and obtained the day before (the 
originals being at Seville and Liverpool), and 
too late to give notice to produce the originals, 
and the reception of the originals was objected 
to by the plaintiff, the judge adjourned the trial 
upon terms, the case being re- tried before the 
same judge and jury. Cahill v. Dawson, 1 F. 
k. F. 291. 

In the statement of the case on the part of the 
plaintiff, a document in the hands of a third 
party appearing to be material, and he having 
declined to produce it, an adjournment was 
allowed for the purpose of serving a subpoena 
(luces tecum. Hiyghmm v. Bank of England , 
IF. &F.450. 


Payment of Costs.]— Upon a motion to post- 
pone a trial, notice of the intended application 
omitting to offer the costs of the postponement, 
the court made the rule absolute, as well on pay- 
ment of those costs as of the costs of the motion, 
though cause was shewn in the first instance. 
Ward v. Dueher, 6 Scott (N.R.) 45 ; 5 Man. & G, 
377. 

Where a defendant obtains an order to post- 
pone a trial on payment of costs, he should serve 
an appointment to tax with the order; and 
where he omitted to do so, and the plaintiff 
treated the order as a nullity and proceeded to 
trial, the court refused to set aside the verdict 
so obtained, except upon payment of costs by 
the defendant. Waller v. Jo if, 4 D. & L. 338 ; 
16 M. & W. 60 ; 16 L. J., Ex. 17. 

When the hearing of an action is adjourned in 
order to allow parties to be added, the party who 
applies for adjournment must pay all the costs 
incurred by the action having been in the paper 
for hearing, arid not merely a fixed sum for costs 
of the day. Lydall v. Martinson, 5 Ch. D. 780 : 


Absence of Counsel.] — The probable absence 
of counsel is a sufficient ground for postponing 
the trial of an issue. Ben Mock v. Tyler, 1 Jac, 
& Walk. 225. 


Application, when made.]— An application to 
postpone the hearing of a cause should be made 
before the case comes into the paper for the day. 
Patrick, 22 W. It. 390. 

Cause standing in the paper of the day, and 
being about to come on to be heard at the sittings, 
the court, nevertheless, granted a motion for 
transferring it to a future day. Roberts v. West, 
11 Price, 514. 


Hodge 


To make Person a Party.]— Cause adjourned 
in order to make a person a party who had 
agreed with plaintiffs to advance the expenses 
of the suit upon condition of sharing the bene- 
fits. Chwmeau v. Riley, C. P. Coop. 336. 

Jury influenced.] — A motion to postpone the 
new trial of an issue in a tithe suit from the 
summer to the spring assizes, on the ground that 
a report of the application for the new trial, and 
the decision of the judge granting it, in which 
lit* observed that the verdict in the first trial was 
against the opinion of himself and the judge who 
tried it, had been recently published in the news- 
papers, and would influence the minds of the 
jury, especially as the issue would be tried before 
the same judge, was refused with costs. Willis 
v. Far re r, 3 Y. & J. 383. Bee the application 982. 
for the new trial, 3 Y. Y J, 264. A party appearing in person must examine the 

witnesses as well as address the jury. Shuttle- 
worth v. Xirholson, 1 M. & Rob. 254. 

n j o»,y Counsel can only be heard to assist him on 

legal objections* 7b. 

Affidavits — Form and Contents,] — A motion to Where a party conducts his own case, and 
postpone a Rial, on account of the absence of examines his own witnesses, counsel are not- : 
a material witness, need not be supported by allowed to argue points of law fur him. Muscat i 
an affidavit of meri is. Hill y. Prosser, 3 13. 1\ 0 . v. Lawson, 1 M, A Rub. 454. 

704. Where counsel regularly retained appear for 

The court will put off the trial on an affidavit the plain riff in a penal action, and claim to pro- 
of the defendant’s attorney that a material coed, the plaintiff himself cannot appear and 


g. Conduct of the Cause. 

Party in Person.]— A party, conducting his 
own cause at the trial, has a right to address the 
jury as an advocate, without waiving his right to 
give evidence as a witness in Ins own behalf. 
Cobbett v. Hudson, 1 EL & BL 11 ; 22 L. J.. Q. K 
11 ; 17 Jur. 488; 1 W. R. 54. 

-The wife of a plaintiff has no right to appear 
and conduct the cause of her husband at nisi 
prius. Cobbett v. Hudson, 15 Q. B. 988 ; 14 Jur. 
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claim to be nonsuited. Murks v. Benjamin, 2 
M. & Rob. 225. 

By Counsel.]— Where there are several counsel 
the leader may, in his discretion, interpose and 
take the examination out of the hands of his 
junior. Doe v. line, 2 Camp. 280 ; H R. R. 711. 

Counsel has no right to open facts which he is 
not in a condition to prove. Stevens v. Webb , 
7 Car. & P. 60. 

If one of two .plaintiffs' appears in person, the 
other cannot be heard by counsel; for co-plain- 
tiffs cannot sever, nor can the same party be 
heard both in person and by counsel. Newton v. 
Ricketts, 2 Ph. 624 ; 16 L. J., Oh. 372, n. ; 12 
Jur. 106, 238. 

When the court is sitting as a jury, the practice 
as to hearing counsel is the same as at common 
law, but, on points of law occurring, counsel will 
be heard according to the ordinary practice of 
the court. Daw v. Bley, 11 Jur. (n.S.) 923 ; 1 4 
W. R. 48. 

A plaintiff seeking alternative inconsistent 
relief against different defendants has a right to 
have the first alternative tried out. In such 
actions counsel for the second defendant may 
address the court against and cross-examine the 
witnesses of his co-defendant. Child v. Sterming, 
47 L. J., Oh. 371 ; 7 Ch. D. 413 ; 38 L. T. 232 ; 
26 W. R. 265. 

One counsel only will be heard on each side 
upon the trial of a question of fact. Coninqton 
v. Gilliatt , 45 L. J., Ch. 273 ; 1 Ch. D. 694 V 34 
L. T. 123 ; 24 W. R. 269. 

Production of Animal.]— If in an action for 
seizing and detaining a dog the defendant refuses 
to produce the dog (under notice) during the 
examination of the plaintiff ’s witnesses, he will 
not be allowed to produce it afterwards for the 
purpose of invalidating the testimony of those 
witnesses. Lewis v. Hartley, 7 Car. & P. 405, 

Objections — Sufficiency of Proof.]— The defen- 
dant having closed his evidence in support of 
certain items in a particular of a set-off, and the 
judge having begun to sum up to the jury : — 
Held, that it was too late for the plaintiff’s 
counsel to object to the sufficiency of proof of 
one of such items. Abbott v. Parsons, 5 M. & P. 
521 ; 7 Ring. 563. 

Plaintiff in Contempt.] — A defendant 

cannot object to a cause being heard on the 
ground that the plaii it iff is in contempt. JR i chctts 
v. Mornington, 7 Sim. 200 ; 4 L, J., Ch. 21. 

— — When taken.] — An objection on a point 
of law may be taken at any time before verdict 
returned, even if the point is raised during the 
trial and the counsel of the objector intimates 
that be does not; rely upon it. Martin v. G. N. 
Rg. (16 C. E. 179) distinguished. Pomidatkm v. 
Kcalinge, Ir. R. 1) 0. L. 278. 

If one party at a trial deliberately elects . to 
fight one question on which he is beaten, he 
cannot afterwards on an appeal raise another 
question, although that question was at the trial 
open to him on the pleadings and on the evi- 
dence. Martin v. G, N Rg, (16 C. B. 179) 
approved. Browne v. Dunn, 6 R. 67 — H. L. (E.) 

An objection to the plaintiff’s title not noticed 
in the answer, but appearing from the plain - 
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An objection on account of the insolvency of 
the next, friend of a female plaintiff, cannot be 
taken at the hearing of the cause, although the 
benefit of the objection has been claimed by the 
answer. Monday v. Waghorn, 21 L. J., Ch. 353 ; 
16 Jur. 787. 

Persons having Conduct of Cause.] — See supra, 
Parties, col. 118. 

Amicus curiae.]— As amicus curiae any person 
may make suggestions to the court. Tollemaehe 
v. Tollemaehe, 30 L. J., Mat. 115. 

h . Right of Beginning. 

Party on whom Burden of Proof lies.] — 

Wherever, from the state of the record, there 
is anything to be proved by the plaintiff, he is 
entitled to begin. Mercer v. Whall, 5 Q. B. 447 ; 
14 L. J., Q. B. 267 ; 9 Jur. 576. 

The rule is the same in actions of tort. lb. 

The test to determine the order of beginning 
is to consider which party would be entitled to 
the verdict supposing no evidence given on either 
side ; as the burden of proof must lie on his 
adversary. Leete v. Gresham Life Insurance 
Society, 15 Jur. 1161. 8. P., Belcher v. McIntosh . 
8 Car. Si P. 720. 

Where the affirmative of any one material 
issue is on the plaintiff, and lie undertakes to 
give evidence upon it, he is entitled to begin. 
Rawlins v. Desborough , 2 M. &' Rob. 328. 

In an action for work and labour, the defen- 
dant pleaded that the “ promise was made to the 
plaintiff and 8., and not to the plaintiff alone.” 
Replication, that the promise was made to the 
plaintiff alone, and not to the plaintiff and 8. : — ■ 
Held, that the plaintiff ought to begin. Davies 
v. Evans, 6 Car. & P. 619. 

By a life policy of assurance it was stipulated, 
that it should be void if anything stated by the 
assured in his declaration, to the directors should 
be untrue. In his declaration he stated, that 
“lie was at that time in good health, and not 
afflicted with any disorder, nor addicted to any 
habit tending to shorten life ; that he had not at 
any time been afflicted with insanity, rupture, 
gout, fits, Sic, ; that he had not had any spitting 
of blood, consumptive symptoms, asthma, cough, 
or other affection of the lungs : and that A. was 
at that time his usual medical attendant.” The 
plaintiffs averred in their declaration the truth 
of the statement of the assured. Tin 1 first five 
pleas alleged, that the declaration of the assured 
was untrue in this, that he had spitting of blood, 
consumptive symptoms, an asthma of the lungs, 
an affection of the liver, and a cough of an 
inflammatory and dangerous nature ; sixthly, 
that he was afflicted with a disorder tending to 
shorten life ; seventhly, that he was not at that 
time, In good health ; and, eighthly, that he had 
falsely averred that A. was his usual medical 
attendant : — Held, that plaintiff was entitled to 
begin at the trial, the issue on the seventh plea 
being upon him ; and, semble, that the issue on 
the other pleas also lay upon him. (loach v. 
Png all, 14 M. & W. 95 f 15 L. J\, Ex. 37 : 9 Jur. 
691. 8. P„ Craig v. Fcnn. Car. X 51. 43 : Ashby 
v. Bales. 15 M* X W. 589 : I 1>. x L. 33 ; 15 
L. J., Ex. 349. 

In an action on a life policy, to be cancelled 
in case of suicide, by return of the lyre nium - < i 
a plea that the deceased died by suicide, and that 
j the premiums were, ready to be returned, t he 
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defendant is entitled to begin, the onus being 
upon him of proving that t he death was by 
suicide. Stormont v. Waterloo Life and Casualty 
Assurance Co ., 1 F. k F. 22. 

. Admissions at Trial.] — In an action on 

a bill of exchange by indorsee against acceptor, 
he pleaded pleas denying the acceptance and 
indorsement, and also pleas of payment, upon all 
which issue was joined. The defendant’s counsel, 
at the trial, offered to admit the acceptance and 
indorsement, and wished to begin : — Held, that 
this admission of all the facts, the proof of which 
was on the plaintiff, 'did not entitle the defen- 
dant to begin. Pontfex v. Jolly, 9 Car. k P. 202. 
IS. P M Doe d. Warren v. Bray, Moo. k M. 166. 

Where Damages are the Substantial Object of 
Suit.] — Where it can be collected from the 
pleadings and statements of counsel that sub- 
stantial damages are the object of an action, the 
plaintiff has the right to begin, though all the 
issues are on the defendant. Ifogqett v. Oxley , 

9 Car. & P. 324 ; 2 M. & Rob. 251. ' 

The plaintiff is entitled to begin, where dam- 
ages of an unascertained amount are the object 
of the action, though the affirmative of the issues 
on the record is with the defendant. Carter v. 
Jones , 1 M. k Rob. 281. S. P., Doe d. Worcester 
(. Trustees ) v. Rowlands , 9 Car. k P. 734 ; 5 Jur. 
177. But see Wootton v. Barton , 1 M. k Rob. 
518 : Lewis v. Wells, 7 Car. k P. 221 ; Reeve v. 
Underhill , 6 Car. & P. 773 ; Cooper v. Wahleij, j 
3 Car. k P. 474 ; Moo. & M. 248. 

Where the substantial question to be tried is 
the existence of a custom affirmed by the defen- 
dant, he is entitled to begin, although the plain- 
tiff’s counsel alleges that he seeks to recover real 
damages. Bastard v. Smith , 2 M. k Rob. 129. 

Where real damages are not the object of the 
action, the party on whom the affirmative issues 
lie is entitled to begin. Burrell v. Nicholson, 1 
M. & Rob. 304 ; 6 Car. k P. 202. 

Accord and Satisfaction,] — In an action for 
negligence, the only plea being accord and satis- 
faction, the plaint iff is entitled to begin. Pint v. 
Eastern Counties By ., 2 F. k F. 133. 


L. as the nominal value of counters to play at an 
unlawful game, as L. knew, and that before the- 
plaintiff took the cheque he had notice of the 
premises ; and second, a similar plea, in which, 
instead of an averment of notice, it was averred 
that the plaintiff gave no value for the cheque. 
Replication, denying the notice, and stating that 
the plaintiff gave a good consideration for the 
cheque : — Held, that the defendant must begin. 
Bingham v. Stanley , 9 Car. k P. 374. 

In an action for goods sold, the defendant 
pleaded as to all but 1 717. 7s. 6c7. non assumpsit,, 
and as to that sum, that he gave the plaintiff a 
bill of exchange for that amount, which was not 
due at the time the action was brought. This, 
was denied by the replication, and by the par- 
ticulars the demand was limited to 1 71/. 7s. 6d . : — 
Held, that the defendant was entitled to begin. 
Edge v. Biliary , 3 Car. & K. 43. 

In an action by indorsee against maker of a 
promissory note, he pleaded that the note was in 
the hand of V., and that while it was so, the 
claim of V. on it was, by an order, referred to an 
arbitrator, and that, before any award was made, 
the note was, in violation of good faith, delivered 
to the plaintiff ; and that he, at the time he took 
the note, had knowledge of all the premises. 
Replication, that he liad not any knowledge of 
the premises : — Held, that the defendant must 
begin, as the plaintiff’s knowledge of the other 
facts was an essential part of the defence. 
Smith v. Martin , Car. k M. 58 ; 9 M. & W. 304 ; 
1 D. (N.S.) 418 ; 11 L. J., Ex. 129. 

Actions for Breach of Promise to Marry.] — 

To an action for breach of promise of marriage, 
the defendant did not plead the general issue, 
but only that the plaintiff, after the promise, 
conducted herself in a lewd, unchaste, and 
improper manner : — Held, that the plaintiff had 
the right to begin. Harrison v. Gould. 8 Car. & 
P.580. 

If the defendant pleads that, before any breach 
of the promise, the parties mutually agreed to 
exonerate each other from their promises, and 
this is denied by the replication, the defendant 
is entitled to begin. Stanton v. Baton , 1 Car. 
| k K. 148. 


Actions on Bills, Hotes, and Cheques.]— If in Actions for Breach of other Contracts.]— A 

an action on bills of exchange, with a count upon declaration stated that, the defendant agreed to 
an account stated, the defendant pleads payment build houses according to a specification. Breach, 
to the counts on the bills, and non assumpsit to that he did not build according to the specifica- 
the account stated i — Held, that the defendant tion. Plea, that the defendant did build acooid- 
is entitled to begin, unless the plaintiff’s counsel mg to the specification :— Held, that the plaintiff 
has evidence to give on the count upon an ; must begin, and prove that tlie defendant had 
account stated. Smart v. Hay nor , 6 Car. k P. 721 . ■ not built according to ^ the specification. Smith 
In an action oil a bill of exchange by indorsee i v. Da vies , 7 Car. k P. 30 1 . 
against acceptor : the only plea was that the bill To a declaration on an agreement for not 
had been altered after acceptance :— Held, that repairing premises m a reasonable time, _ the 
the defendant’s counsel had the right to begin, defendant pleaded that he did repair within a 
and that, upon his calling for the bill, the plain- reasonable time Field, that the plaintiff should 
tiff's counsel ought to produce it without notice, begin, for if no evidence was offered on either 
Barker v. Malcolm , 7 Oar. A P. 101, side, the defendant would succeed. Belcher 

A party gave a cheque for the amount of a M'Intosh, 8 Car. & 1. <~0. 
deposit on a sale by auction, which sale was void. To an action to recover damages ioi it . - 
In an action ou the cheque, be pleaded that there performance of several contracts, by which the 
was no consideration for the cheque, and the defendant undertook to deliver diver, q < , 

plaintiff replied that there was consideration of spelter within specified times, he rteadul. 
Held, that the d> fondant must be-in. VHU tr. Him . that tin. pluiiiuH induced him to elite n ■ 
(),/,!„ t (Hr \ .■ 72s the am tracts by fraud, cottar, at nu=iep*e- 

A 'declaration stated that the defendant drew sentation ; and secondly, that lie would have 
his cheque on W. & Co., and delivered it to L., delivered the spelter within the time s-necthtd. 
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Actions for Defamation,] — In libel, when there 
is no general issue, but a justification is pleaded 
as to part, and judgment is suffered by default 
as to the residue, the plaintiff is entitled to 
begin. Wood v. Pringle, 1 M. & Rob. 277. 

If a defendant pleads a justification, without 
pleading the general issue, and the affirmative of 
the issue is on him, he is entitled to begin, and 
the plaintiff has not, in such case, a right to 
begin with a view of proving the amount of 
his damages. Cooper v. Wakley, 3 Car. & I\ -174 ; 
M. & M. 248. 


right to begin. Steinkeller v. JShncton, 9 Car. & 
P. 313. ' 

Iii an action on the warranty of a horse, where 
the plaintiff in his declaration averred that the 
horse was not sound, and the defendant only 
pleaded that it was. upon which plea issue was 
joined : — Held, that the plaintiff had the right 
to begin. Osborn v. Thompson, 9 Car. & P. 337 ; 
2 M. & Rob. 254. 

In an action for wrongfully dismissing a 
teacher in a school before the expiration of the 
year for which he was engaged, the defendant 
pleaded only a plea justifying the dismissal, upon 
which issue was taken Held, that the defen- 
dantwas entitled to begin. Harnett v. Johnson , 
9 Car. <fc P. 20(5. 


Actions on Bonds.] — In an action on a bond, 
the only plea being solvit ad diem, the execution 
of the bond is admitted, and it being an affirma- 
tive issue, the defendant must begin. Sand ford 
Y.flunt, 1 Car. & P.118. 

In an action on a bond, the conditions not 
being set out in the declaration, and the making 
of it being admitted by the pleas, which were iir 
confession and avoidance, but breaches being 
suggested and admitted by the defendant’s 
attorney before trial, the admission not being 
.accepted at the trial, the plaintiff is entitled to 
begin. Brooks v. Clarke, 4 F. & F. 484. 

Actions on Covenants.] — Tn actions on cove- 
nants, where the affirmative of the issues is on 
the defendant he is entitled to begin, though 
the damages are unascertained. Wootton v. 

Barton, 1 M. & Rob. 518. S. P., Lewis v. Wells, 

7 Car. k P. 221. 

Where the breach was, that the defendant did 
not repair, but suffered the premises to be 
ruinous. Plea, that he did repair, and did not 
suffer the premises to become ruinous : — Held, 
that the plaintiff must begin. So ward v. Leg- 
gait, 7 Car. <1' P. 613. 

In an action to recover damages for the non- 
performance of an agreement under seal, if the 
defendant pleads only that the deed was obtained 
by fraud and covin, the affirmative of the issue 
being upon him, his counsel has a right to begin 
although the damages are uncertain, and evidence 
Is requisite to guide the jury in forming their 
estimate of them. Peeve v. Underhill , 6 Car. k 
P. 778. 

in actions in form ex contractu the plaintiff 
is entitled to begin, if the substantial question is 
the assessment of damages, though the affirmative 
■of the issue is on the defendant. Doe d. Wor- 
cester (Trustees) v. Rowlands, 9 Car. & P. 734 : 

5 Jur, 177. 

Therefore, in an action on an indenture of 
lease, suggesting breabh.es, that the defendant 
did not use and occupy the premises demised in 
a good and proper manner, arid did not well and 
sufficiently repair- the same: pleas that he did 
use and occupy the premises in a good and proper 
manner, and did well and sufficiently repair the 
same: — Held, that the plaintiff was entitled, to 
begin. Hr t . u 

In an acihm on a covenanr for repayment of ! defendant': 


tiffs whole prim a 
Ik. 

Where a plaintiff claims as heir-at-law, and 
the defendant as devisee, if the heirship is 
admitted, the defendant is entitled to begin, 
though the plaintiff professes to set up an out- 
standing title as to part of the property. Doe 
d. Sm ith v. Smart , 1 M. k Rob. 47(5. 

Where each party claimed as heir-at-law, and 
the real question was as to the legitimacy of the 
defendant, who was clearly heir if legitimate, he 
proposed to admit that, unless he was legitimate, 
the lessor of the plaintiff was the heir-at-law : — 
Held, that this admission did not give him the 
right of beginning. Doe d. Warren v. Brag , 
M. & M. 166. 

In ejectment by lessors, claiming under several 
descents from a* particular ancestor, when the 
defendant admits all the descents except the 
first, and claims under a will of this ancestor, the 
defendant is entitled to begin. Doe d. Wollaston 
v. Barnes , 1 M. k Rob. 386. 

The plaintiff claimed as devisee under a will 
of 8. At the trial the defendant admitted the 
seisin of 8. and the due execution of that will, 
and that the plaintiff was prima facie entitled 
under it, and proposed to set up a subsequent 
will, revoking the first will. The defendant was 
permitted to begin: — Held, that the plaintiff 
should have been permitted to begin. Doe <1. 
Bather v. Bragne, 5 0. B. 655 ; 17 L. J., C. P. 127. 

In ejectment by heir against devisee, he admi t- 
ting the heirship begins. Martin v. Johnston , 
I Ft k F. 122. S. Sutton v. Sadler, 3 C. B. 
(N.s.) 87. 

Actions for Trespass.] — In trespass with a 
plea of liberum tenement urn, and no general 
issue, the defendant is entitled to begin. Pearson 
v. Coles, I M. k Bob. 206. 

Where there are special pleas of justification, 
but no plea of the general issue, the defendant 
is entitled to begin, although the declaration 
alleges special damage. Fish v. Travers, 3 Oar. 
& P. 578. 

In an action for assault and battery, and a 
plea of justification only, and issue thereon, the 
counsel has a right to begin, the 
money, the only plea being that the deed was a affirmative of tin issue being on him. Bedell 
mortgage deed, given to secure money lost by v. Russell, R. k M. 293 ; 27 R. R. 749. 
gambling, if the d< endant admits rite amount of To an action for breaking and entering the 
claim, he is c-uritled to begin, even ait bough the plaintiff cum ria defendum pleaded not guilty 
claim, in a lechirieal view. is. partly for liquidated as to the force, and just died as to the residue 
damages. Bill v. Fox, 3 F. k F. 136. 8. P., under a public right of way -Held, that there 
Over bury v, Mugg ridge, I Id kF. 137. n. being in fact but one issue, the affirmative of 

fill iiiil : 

^ aaisiiii at g a . u 
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ant, his counsel was entitled to begin. Booth v. Alillns, 4 D. & L. 52 ; 
'i v. If exheth, 2 Stark. 15 M. & W. 669 ; 15 L. J., Ex. 354. 
ler, 3 Camp. 366. A declaration was for goods sold, and on an 

ng goods, where the account stated ; the particulars were for a 
pn the defendant, and balance; but in the particulars no credits were 
: special damage, the given or dates specified. The defendant pleaded 
■ to begin. Aston v. payment :- — Held, that he must begin. Dirt v. 

Leigh , I Car. & K. 611. S. P., Biehdrdwn v. 
espass, the defendant Foil, 4 D. P. C. 10. 

Trig up an affirmative A defendant pleaded as to 20Z, payment, and 
right the replication as to the residue a set-off: — -Held, that the 
; counsel claimed the defendant must begin. Coxhead v. HuuK, 7 Car. 
ge asked whether he & P. 63, 

,)ceed for substantial If a defendant pleads his discharge under the 
ning so to undertake. Insolvent Debtors Act, and no other plea, and 
•egin: — Held, correct, the plaintiff denies the plea, the defendant must 
Q. B. 673 ; 15 L. J., begin. Lambert v. Hull, 9 Car. & P. 506. 

On Pleas of Coverture.]-— Where to an action 
le under the Inter- for goods sold and delivered the defendant 
iverred in the declara- pleads coverture, if the plaintiff elects to begin, 
’e not the property of he must go into the whole case relating to "the 
them. Plea, that the coverture ; but if the defendant admits the 
the plaintiffs, or one whole debt to be due on which the action is 
3 defendant had the founded, she is entitled to begin. La con v. 

Brown, 8 Car. & P.774. Higgins, 3 Stark. 178 ; 25 R. 1 L 779. And see 
irt of Chancery to Try Peimnv. Lee , 2 Bos. & P. 331 ; 5 II R. 614. 
i time of sound mind, In an action on a promissory note, in which 
soundness is entitled the defendant pleads coverture, and the plaintiff 
, 2 M. <& Rob. 314. y takes issue on that plea, the defendant has the 

sue as to the validity right to begin, although, as the note did not 

* begin. Handley v. bear interest on the face of it, the plaintiff 

claimed interest in the shape of damages. 

r£ , . ,.L . . Carman v. Farmer, 2 Car. <fc K. 740 ; 3 Ex. 698. 

rf a plaintiff, in a writ g. P., Woodqate v. Potts, 2 Car. & K. 457. 
iwry, has assigned as ‘ ‘ 

;ea when the exigent On Hew Assignments.]-— -In trespass to land, 
iidarit m error pleads, the defendant pleaded not guilty, and a right of 
an d covin, W ay. The plaintiff replied de injurhl to the plea 
list debt, and for the of the right of way, and newly assigned that 
Tawry ; . and on this the trespasses were committed on other and 
6 Sr + oereudant different occasions than that in the plea men- 
> ^ tioned. The defendant pleaded to the new 

>. & C. 314 ; ft. & M. assignment payment of money into court, and 
by this plea relinquished and abandoned so 

us. 1-Ton mandamus “ lu< r h of the . ^ neral issue “as traverses or 
• I ,, x i . denies, or can be deemed or construed to traverse 

ri ouiltv of 'irt* of orden ^ the trespasses newly assigned or any part 
p‘l* - j . 1 thereof.” Replication to this plea, accepting 
sum paid into court “in full satisfaction 
• , d ' . ' v j and discharge of the several trespasses newly 

ont amed. in it The as ‘ si S ne(r ’ :—Held, that, as the plea of not guilty 
was not entirely withdrawn, the plaintiff had 
, + , ‘it.-, , , ( , the right to begin; and that if the defendant 

\r y.d 7 C v fe P wiHhed t0 begin, he should have taken out a 
ec 6, ai. c’ . summons to withdraw the general issue entirely 
from the record. Price v. Seaward, Car. & M. 23. 

he plaintiff’s counsel . . , , . _ ^ , 

te the facts, although Arguing as to Right to begm.]— Only one 
dant is under obliga- coim *cl on each side is to be heard on the right 
s * case! Thwaites v. begin, and the counsel for the defendant has 
‘the right to reply. Pawl ins v. Deuba rough, 2 
"S fin fictuvn of trover ! A Rob. 70, 


liilil 11 
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Edwards v. Matthews, 4 D. & L. 721 ; 16 L. J.. Counsel for a trustee of property for the 
Ex. 291. 8. P. f Doe d. Bather v. Bray ne, 5 C. B. separate use of a married woman, who appears. 
655 ; 17 L. J., C. P.127. by counsel, cannot be heard. Cranford y„ 

A new trial will not be granted because a O' Sullivan, 2 Con. & L. 110. 
judge has wrongly ruled as to which party must . 

begin, unless such ruling did clear and manifest Address — Contents of.] In an action for a 
injustice. Bradford y. Freetnan. o Ex, 734 ; 20 conspiracy, the defendants pleaded the general 
L,* X. Ex. 56 ; 14 Jur. 987. 8. P., Booth v. issue, and a plea of justification, which plea was.- 
d : jiPUm ■■ -4 D. L. 52' : 15 M.: & W.- 669 : • 15 L. X, demurred to, and held had by the. court, who. 
Ex. 354. / gave judgment on it for the plaintiff, and the- 


irastice. Bradford YfFreewando Ex, 734 ; 20 conspiracy, the defendants pleaded the general 
!,' X Ex. 36 ; 14 Jur. 9S7. 8. P., Booth v. issue, and a plea of justification, which plea was.- 
billms 4 D . & L. 52 : 15 M. & W. 669 ; 15 L. J., demurred to, and held bad by the court, who. 

'■ ' ... • • . ji i. z Jm ■ 4.1^ • rt-nrl • + 1-1 tx. 


i. Addressing- Jury and Court. 
See B. 8. C„ 1883, Ord. XXXVI. r. 36. 


gave judgment on it for the plaintiff, and the 
award of the venire was as well to try the issue- 
joined “ as to inquire what damages the plaintiff 
had sustained on occasion of the premises whereof 
the court hath given judgment for the plaintiff : ” 
—Held, that the defendants’ counsel, in addressing. 


Number of Counsel,!— One counsel only will the jury, had a right to refer to the allegations 
be heard on each side upon the trial of a ques- contained in the plea, and to comment upon 
fern of fact. Cmi'U/ton y. GiUhiit. 45 L. J., Ch. them. Gregory v Jirmswwh (Duke), 1 Car. As K.. 

- ~ ~ — - • — - «■* - 1 ™ T on,J • 13 L. J., C. P. 34; 8 Jur. 


273 ; 1 Ch. I). 694 ; 34 L. T. 123 ; 24 W. E. 
269. 

On the argument of a case in the Court of 
Appeal two counsel will be heard on either side. 
Sneeshy v. Lancashire and Yorkshire By., 45 
L. J„ 6. B. 1 ; 1 Q. B. D. 42— C. A. 8. P., Robb 


24 ; 1 D. & L. 803 ; 
148. 


Several Defendants.]— It is in the discretion of 
the judge to say in what order the counsel for 


L. X. Q. B. V; 1Q. B. D 42— C. A. 8. P.,‘ Robb different defendants, having different interests, 
v Connor, Ir. E. 9 Eq. 373. shall cross-examine and address the jury. Fletcher 

So in a divisional court of appeal, if the case v. Croshie, 2 M. & hob. 417. 
is of sufficient magnitude. Le Blanch v. Reuter's ^ ie or ^ er of seniority is not imperative. Jo. 


Telegraph Co., 34 L. T. 691. 


Where several defendants appear by separate- 


ule the court will hear only one counsel attorneys and have separate counsel, if the} are- 


on each side upon appeals from inferior courts. the same interest, only one counsel can be- 
Hawes- v. Peake, 33 X. T. 818 ; 24 W. Ii. heard to address the jury, and the witnesses are 

' to be examined by one counsel on the part or all 

Upon the argument of a special case only one the defendants, in the same manner as if the. 
counsel is heard on each side, except when the defence was joint. Chppemale v. Masson, 
case is stated upon an order of sessions, when it 4 Camp. 174. ^ 8. P., Mason v. Ditehrjourne, 
is brought before the court upon an order nisi to 1 M. & Bob. 462, n. 

quash, and there all the counsel instructed on In ejectment, where the defendants defend in 
both sides may he heard. Spurling v. Bantoft , the same right, but by different counsel, only one- 
. 60 L. J., Q. B. 745 ; [1891] 2 Q. B. 384 ; 65 L. T. counsel can address the jury. Doe d. Hogg v. 
584 ; 40 W. E. 157 : 17 Cox, C. C. 372 ; 56 X P. Tvndal, 3 Car. & P. 565 ; M. & M. 314 
232. In trover, where two defendants defend by the 

There is no rule that only one counsel on each same attorney, and in the same interest, but one 
side shall be heard in long vacation causes, appears by counsel . and the other in person, the. 


Henry v. G. JY. By.. 3 Jur. (n.s.) 1117. counsel only is entitled to address the jury ; but 

both he and the defendant appearing in person 
Summing up.]— The right of the party who may cross-examine witnesses. Perrin v. Tucker, 

, ® .f 4.. di__ ^ xi. x„* 1 •_ M X- M SOI . 1 Oov x, P 70 


begins to sum up the evidence at the trial is M. & M. 391 ; 4 Car. & 1: 


confined to the case where the judge holds that 
there is evidence to go to the jury. Hodges v. 
Antrum. 11 Ex. 214 ( 24 L. J., Ex. 257 ; 1 Jur. 
(N.S.) 547 ; 3 W. E. 518. 

In actions with witnesses the practice in 


The order in which the speeches of counsel on 
the trial of an action with witnesses are to be 
made prescribed. Kino v. Rudkin, 6 Ch. IX. 
160 ; 38 L. T. 461. 

Where two defendants appear by different 


Malins’s, V.-C., court was for the leading counsel attorneys and counsel, and have pleaded sepa- 
for the plaintiff to open the case and put in rately the general issue, and several special pleas, 
evidence, and then for the leading comisel or verbatim the same, the issues on each set of 
junior to sum up the evidence, but so that only pleas being exactly the same, the judge will, 
one counsel shall be heard after the evidence is only allow one counsel to address the jury for 
put in. The same rule is to apply as to the the defendants. Spar lies v. Barrett, 8 Car. A; V. 
defendant’s case. Metzler v. Wood, 47 L. J., Oh. 442. 

139 ; 37 L. T. 523 ; 26 W. E. 125. Where several defendants appear by different 

attorneys and counsel, the latter are entitled to. 

Xo Intention to adduce Evidence.] — A counsel cross-examine the witnesses, and address the jury 
who has not announced his intention to adduce separately. Ridgeway v. Philry, 1 O., lb 

evidence, in consequence of which the party who 415 ; 3 I). P. 0. 154 ; 5 Tyr. 131 ; 4 L. J., Ex. 14.. 
began sums up his case, cannot he permitted 


afterwards to alter his mind and adduct evidence. * op j> BPL y 

Darby v. Ouseley , 1 H. M X. $ ; 25 L. X, Ex. 227 ; 

2 Jur! (N.s.) 497 . ’ Opening Facts for Defence— Ko Witnesses.]— 

Where the counsel for the defendant open- fuels 
Third Party.] — Where, on the trial of an issue to the jury, and calls no witnesses to prove them, 
but of chancery, it is ordered that a third party it- , is- in the discretion of the judge to allow the- 
should attend the trial the counsel for such party plaintiffs counsel to reply. Crerer v. Sodn, 
will not bo perm it led to cud witnesses nor r< Add X 85, 

address rlu jury. Wright v. Wrlghr, 7 Bing Whore compel for a defendant opens facts h> 
159 , u. : 5 IVl .1 IP 319 . in; I Cur. A P. 389 . rhe iurv, but loos not go into ) n evidence. flu 


469 PRACTICE— Trial. 470 

counsel for the plaintiff has not an absolute for the plaintiff. JUdMe v. Xational Five Jnsur- 
right to reply, but it is in the discretion of. the mice Co. of New Zealand , 65 L. J., P. C. 24; 
judge ; the object of allowing a reply in such a [1896] A. 0. 372 ; 74 L. T. 204— P. C. 
case being that injustice should not be done by The modem rule as to a nonsuit is that in 
facts being* improperly opened when the defen- every case before the evidence is left to the jury 
elands counsel has no intention of proving them, there is a preliminary question for the judge, not 
Kaish v. Brown , 2 Car. & K. 219. whether there is literally no evidence, but whether 

there is any upon which a jury can properly find a 
Legal Objection.]— Where a defendant relies verdict for the party producing it, upon whom 
upon a legal objection, and calls evidence to the onus of proof is imposed. . GiUinw Me Mullen, 
support it, the plaintiff’s counsel having answered 5 Moore, P. C. (N.s.) 434: 38 L. J., P. C. 25 ; 


support it, the plaintiff’s counsel having answered 5 Moore, P. C. (N.s.) 434: 38 L. J., P. G. 2r 
the objection, the defendant is entitled to be L. E. 2 P. C. 317 ; 21 L. T. 214 ; 17 W. E. 445. 
heard on the law in reply. Arden, v. Tocher , 1 If there is any evidence to support any count 
M. k Eob. 191. in a declaration, the judge will not nonsuit. 

Harman v. Johnson , 3 Car. k K. 272. 

Citing Case.]— If counsel for a defendant, in , w . h< f a plaintifl has closed his evidence, and 
his address to the jure, cites a case, but calls no the judge is of opinion that there is no case to go 
witness, the plaintiffs' counsel has a right to to the jury, he ought to direct accordingly, giving 
observe on the case cited. Power v. Barham, leavl! > » necessary, tor the plaintiff to move to 
7 Car & P 356. ' enter a verdict in his favour. But it is erroneous 

under such circumstances to take a formal verdict 

General Keply.] — A defendant is entitled to for the plaintiff, reserving leave to the defendant 
the general reply where the plaintiff, claiming to move to enter a verdict for him should the 
by descent, proves his pedigree and stops, and court (to whom power is reserved to draw infer- 
tile defendant sets up a new'case in his defence, ences of fact ) be of opinion that on the facts the 
which is answered by evidence on the part of the verdict ought to be so entered. Daniel v. Metro- 
plaintiff. Good-title d. Becett v. Braham , 4 Term ! polltan By., 40 L. J., C. P. 121 ; L. 11. 5 IT. L. 
kep. 497. ' j 45 ; 24 L. T. 815 ; 20 W. R. 37. 

Where, in an action between subjects, the j „ . . , . . , , 

crown interfered pro interesse suo, and under- j Nonsuit on Plaintiffs Opening.]— A judge has 

took the defence of the cause, and witnesses were ! 110 power to nonsuit a plaintiff on the opening 
called on both sides, the plaintiff was allowed | statement of his counsel without his consent. 

the general reply. Smee v. Preston, 3 M. & By. j 1- T 'Vtr Piri'w* P fib 

305 • 8 B. & C. 737. [1892] 1 Q. B. 122 ; bo L. 1. 60? ; 40 Vv . h. 182 

The crown has, in all cases in the Exchequer, j y?’ ^ ^ ee Kdf/er Man. k -(x.f&B ; 

a right to a general reply. Buckingham (Duke) ! ® 8cott (N.R.) 707 ; 1 D. k L. <3 ; 7 Jar. obo. 

v. Inland He venue Commissioners, 2 L., M. & P. __ . . , _ , ,. , , - ~ T1 

312 ' Nonsuit where Eelony disclosed.] — -When at a 


Citing Case,] — If counsel for a defendant, in 
his address to the jury, cites a case, but calls no 
witness, the plaintiff’s counsel has a right to 
observe on the case cited. Power v. Barham , 
7 Car. k P. 356. 


Fletcher v. L. $ X. W. By., 61 L. J., Q. B. 24 ; 
[1892] 1 Q. B. 122 ; 05 L. T. 605 ; 40 W. E. 182 
— C. A. See Edgar v. Knapp, 5 Man. k Gr. 753 ; 


h. Duty and Powers of Judge. 
Direction to Jury.] — When there is a 


‘ | Nonsuit where Eelony disclosed.]— When at a 
I trial for a civil injury a plaintiff proves facts 
| which may amount to a felony, it is nevertheless 
j not the duty of the judge to nonsuit the plaintiff 
case | or to direct the jury that if they find that a felony 


tried before a judge sitting with a jury, and has been committed by the defendant they must 
there arises any question of law mixed up with find against the plaintiff. -Wells v. Abrahams, 
the facts, the duty of a judge is to give a direc- 41 L. J., Q. B. 306 ; L. E. 7 Q. B. 554 ; 26 L. T. 

tion upon the law to the jury so far as to make 320 ; 20 W. R. 659. 

them understand the law as bearing upon the In an action by a woman for assault, it 

facts. Farther than that it is not. necessary appeared from her evidence that the assault 

for him to go. Prudential Assurance Co. v. amounted to a rape. The judge stated that he 
Edmonds, 2 App. Cas. 487 — H. L. (E.) should direct a verdict for the defendant, on the 

ground, either that a rape had been committed 
Whether Evidence to go to Jury.] — The ques- for which he had not been prosecuted, or that if 
tion in all actions against infants for necessaries the plaintiff had consented no assault had been 
is one of mixed law and fact, the preliminary committed. The plaintiff thereupon elected to 
question being (as in all other cases) whether be nonsuited Held, that the nonsuit was right, 
there is any evidence on which the jury could Welle ck v. Constantine, 2 IT. A C. 146 ; 32 L. J., 
properly find for the party on whom the onus of j Ex. 285 ; 9 Jur. (n.s.) 232 ;■ 7 L. T. 751. ; Gp. 
proof lies. The judge (who must be supposed to j Cases sub tit. Criminal Law (Felony). 
know as well as a jury can know without evi- j _ # ... ; 

deuce what is the usual and normal state of i Time for Nonsuit.]— A nonsuit may be directed 
things, and whether any particular article is of ; even after the defendant has entered on his case, 
such a description that" it may be a necessary j and evidence given by the latter may be used for 
under such usual state of things) must deter- j the purpose of a nonsuit. Gihlin v. McMullen, 
mine, first, whether the case is such as to cast on j supra. 


the plaintiff the onus of proving that sir anlcb^ 

in question are necessaries, and then whether there 4 Onus on Defendant,] — When at the ^trial 

is any sufficient evidence for the jury to satisfy the issue was on the defendant, who accordingly 
that onus ; arid if there is not, he ought to direct began, the plaintiff, at .the end of the defendant’s 
a nonsuit. Ryder v. Womb well. 38 L. J., Ex. 8 : case, claimed a verdict on the ground that there 
j. E. 4 Ex. 32; 19 L. T. 491 ; 17 W. K. 167— was not evidence to support the issue for the 
Ex. Oh. 8.1’., Ferrand v. Blngley Local Board , defendant. The judge refused to direct a verdict, 
56 J. 13 277—C. A. , ‘ but gave the plaintiff leave to move to enter one. 

A nonsuit is proper, although there may be The plaintiff then adduced, evidence ; and on the 
evidence to go to the jury, if the proof is such evidence which followed, the issue for the defen- 
that the jury could not reasonably give a verdict dant was proved : — Held, that the plaintiff was 





a. Het '-motions. 

By 7 Will. 4 & 1 Viet, c. 34. s. 12, any officer i 
in the service of the Post-office is exempt from ; 
.serving on juries. Atkinson , B-r parte., 10 Bing, i 
399 ; 4 M. & Scott, 160 ; 2 D. P. 0. 773 ; 3 L. J., 
€. P. 152. , . 

r i'he exemptions in the schedule to the Juries 
Act, 1870. apply to jurors summoned to serve 
upon coroners’ inquests. Rey. v. Button or 
Button , In re, 61 L. J.. Q. B. 190 ; [1892] 1 Q. B* 
486 ; 66 L. T. 324 ; 40 W. 11. 270 ; 56 J. P. 4o:>. 

b. Jury Lids. 

Signing.] — A churchwarden, whose year of 
office has expired, continues in office where his 
successor has been elected, but has not been 
sworn, nor has made the substituted declaration, 
nor has done any act which would make him 
churchwarden de facto: and such church- 
warden is therefore bound to sign the jury lists 
under 7 Geo. 4, c. 50, ss. 8. 9. and is liable to 
penalries under s. 45 for not having done see 
Bray v. Sower, 2 B. M 8. 374 ; 31 L. J., 3V1. 0. 
135: 8 Jur. (X.S.) 716 ; 6 L. T. 49; 10 W . It. 
354. 

■Improper lists.]— the 6 Geo. 4.c. 50. s. 46, 
imposes penalties iq> s the sheriff or under- 
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not entitled to enter a verdict, on the ground that 
there was no proof for the defendant at the close 
•of his original case. Allen v. Cary. 7 Eh & Id. 
4G3 ; 3 Jur. (N.S.) 1146. 

Order in which Causes taken.]— Every cause in 
the list of the day should be considered by the 
parties as the first cause, it being within the juris- 
diction of the presiding judge to take the causes 
in anv order he may think most convenient. 
Cotta m v. Banks, 1 B. C. Pep. 302 ; h kr. 1^- 
See Fo nr dr Inier v. Bradbury, 3 B. & Aid. 328. 

Hearing Defendant when Plaintiffs Case has 

failed.]— It is not the duty of a judge of first 
instance when the plaintiffs case has bioken 
down to hear the defendant’s case merely in order 
to put the defendant, in a better position before 
the Court of Appeal. Hammerton v. Homy , 24 , 
W. II. 603. 

Hote of Arrangement.]— A judge’s note is con- 
clusive evidence of an arrangement at nisi prius. 
Blither v. Beestou , 29 L. J., Ex. 121. 

Explaining Eluding.]— When by agreement 
the jurv was discharged, and the cause sub- 
mitted to the decision of the judge Held, that 
on a motion for a new trial or to take a verdict 
for the plaintiff it was competent for the judge 
to explain to the court the reasons and precise 
meaning of his finding. Chaff erton v. Cave, 4v 
L. J., C. P. 545 : 3 App. Cas. 483 ; 38 L. 1. 337 ; 
26 W. R. 498— H. L. (E.) 

Discharging Jury .] — See infra, col, 481. 

Evidence and Witnesses .] — See Evidence. 

Advancing or Postponing Hearing.] — See j 

supra, cols. 454 et seq. 

1. The Jury. 

1, In Civil Cases. 


for such penalties, the declaration describing the 
defendant as being the acting under-sheriff, it 
was proved that he was the person who, in the 
county, acted as under-sheriff so far as receiving 
writs, making returns, and appearing in public ; 
but that a Mr. T. was the appointed under-sheriff, 
pursuant to 3 & 4 Will. 4, c. 90, s. 5. The defen- 
dant on one occasion signed his name as under- 
sheriff, although he stated, at the same time, 
that he was not the under-sheriff, but that 
Mr. T. was, and in an affidavit had stated 
himself to be the acting under-sheriff :— Held, 
that there was no evidence of the defendants 
liability, and that the plaintiff was properly 
nonsuited. Williams v. Thomas , / D. &L.177; 

4 Ex. 479 ; 19 L. J., Ex. 50. 

Costs— Making out Jury Lists.]— A poor-law 
auditor was disallowed from overseers’ accounts 
4*. (>d. charged to the poor-rates for fees paid ,to 
a justices’ clerk for notices and oath upon verifi- 
cation of the jury lists. These fees were allowed 
in the table of justices’ clerks fees sanctioned 
for the county by the Home Secretary under 
11 & 12 Viet, c, 43, s. 30 Held, that the over- 
seers’ duties in respect of the jury lists. under,; 
6 Geo, 4, c. 50, and 25 & 26 Viet. c. 107, were 
concluded upon the production at petty sessions ; 
that these fees for the subsequent verification 
were not costs properly incurred by the officers 
of the parish in preparing and collecting the 
lists under 7 & 8 Viet. c. 101, s. 60 ; that the 
justices’ clerk was not entitled to demand this 
amount : and that the disallowance : was. rigiit. 
Rea. v. Haslinq field, 43 L. J., Q. B. 38 ; B. iw 3 
Q. B. 203 ; 29 L. T. 801 ; 22 W. R. 260. 


c. Special Jury . 
i. How Obtained. 

See Common Law Procedure Act, 1852, ss. 109, 
110, and R. S. 0„ 1883, Ord. XXXVI. r. 7. 

Before Common Law Procedure Act.]— Where 
a defendant cannot, without special application 
to a judge, have a rule for a special jury before 
issue joined, although being under terms to take 
short notice of trial, he would not, if he waited 
till joinder, be in time to move for the special 
jury a sufficient number of days before trial. 
Sayer v. Bucroin \ 9 Q. B. 800 ; 16 L. J., Q- L. 

"*The court has no power to grant a rule for a 
special jury before issue joined, even where, in 
consequence of the defendant’s being under 
terms to take short notice of the trial, he would 
not, if he waited till joinder, be in time to move 
for a special jury a sufficient number of days 
before the trial. Bresser v. A or man , 6 V. h. 
(N.S.) 427 ; 5 Jur. (N.S.) 1083. . 

The subject’s right to try a case by a special 
jury is not affected by any suggestion ot the 
attorney-general or solicitor-general, without 
affidavit "that the crown is interested in the 
defendant’s estate, though that suggestion wonLd 
be sufficient to obtain a trial at bar. I) nun v. 
Cor. 16 M, V W. 439. 

A defendant, upon certain terms favourable to 
the plaintiff, was allowed to have a special juiy 
after the cause had stood for trial by a common 
jury during a whole sittings and had b en w \QQ 
postponed at the instance of the defendant. 
Thorne v. Londonderry {Mar quid), 8 Bing. 2b ; 
1 M. V Scott, 62 : 1 1,. J., G. P. 46. 
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Discretion of Judge.] I lie usual rule having Where a common jury panel was re turned 
been obtained for a special jury by the ' defen- together with a special jury panel, and no 
dant, a judge at chambers, upon the statement of special, juryman appearing, the cause was tried 
the plaintiff’s attorney, without affidavit, ordered by a common jury, the trial was set aside. Molt: 
a special jury to be struck next day. The court v. Meddawcroft, 4 M. & S. 467. 
refused to set aside that order as being irregular. _ Where a defendant obtains a rule for a special 
Joseph v. Perry, 3 D. P. C. 699. jurv (in a town cause), but omits to give notice- 

A judge having refused to grant a special jmy to the sheriff that the cause is to be tried bv a 
at the instance of the defendant, though there special jury, in the absence of a special jury the 
had been no laches on his part, the court, in the cause may be. tried by a common jury. Cawley 
absence of special grounds for so doing, declined v. Knowles, 16 C'. B. ( 5 t.s.)- 107 . 
to interfere with his discretion. Smith v. London 

and St. Katharine Duch Co L. It. 2 C. P. 630. Fining for Non-attendance.]— ' infra, col.. 

479. 

By whom summoned.]— Before 15 & 16 Viet, 
c. 76, s. 113, when a special jury had been moved 
for by a defendant, and struck and reduced, the 
plaintiff must have summoned the special jury, 
if they were not summoned by the defendant. 

Montague y “ I M 


iff. Effect of Delay. 

Before 15 <fc 16 Viet, c, 70, s. Ill, when a rule 
for a special jury (obtained in due time) had 
Smith , 17 Q. B. 688 ; 21 L, J., Q. B. been obtained for delay, the proper application 

to the court was. for a rule to shew cause why 
the cause should not be tried by a special jury, 
Terms.]— In a scire facias by the trustees of a in its order, at the sitting for which the notice- 
banking company, they having obtained a rule ) vas given, if the defendant should then have one 
for a special jury, the court made them under- in attendance, and, in default thereof, then that 
take to strike out of the list any who might be the cause be tried by a common jury. Gray v. 
shareholders in the company. Esdaile v. Lund , Knight, 16 C. B. 143. 

12 M. k W. 734; 1 D, k L. 990 ; 13 L. J., Ex. The court will discharge a rule for a special 

191 : 8 Jur. 385. jury where it has not been duly acted, on, and 

appears to have been obtained for the purpose 
of delay. StanJmry v. Crillett, 9 Bing. 319;. 
ii. Summoning and Non-attendance. 2 M. k Scott, 397. 

Or that the defendant has no real defence. 
Sheriff’s Fees.]— A sheriff is not entitled to Bull v. Pinhus, 5 Scott, 617 ; 2 Jur. 256. 
fees from the party giving notice that a cause is if a defendant, for the purpose of delay, 
to be tried by special jury, although the altera- obtains a rule for a special jury, the court will 
tion of the system as to special juries has permit him to have it tried* by such jury, but 
deprived the sheriff of the fees by which he will compel him to try it in its order, pursuant 
formerly was remunerated by the party for sum- to the notice of trial, although on a day when 
moning the special jurors. Bennett v. Thompson , the usual practice is not to take special juries, 
6 El. k Bl. 683 ; 2 Jur. (N.s.) 613 ; 4 W. 11. 614, Bush v. Being, 9 D. P. 0. 188. 

Where a defendant has admitted his liability 
Bribery as to Summoning.] — A summoning as acceptor of a bill, but obtained a rule for a 
officer was fined 2001. for receiving money to special jury, the court will order the cause to be- 
excuse persons from serving on juries, and for tried in its ordinary course if it does not come 
too often summoning those who refused to pay. on. at the special jury sittings. Be t ore v. 
Bex v. Whitaker, Cowp. 752. Wickers. 11 Jur. 543. 

Where after notice of trial the defendant 
By whom summoned when Sheriff interested.] obtained a rule for a special jury for the purpose- 
—Where, in a special jury case, upon achallenge of delay, and nominated but did not reduce the- 
to the array for unindifferency in the sheriff, the special jury, the court refused a rule nisi to dis- 
jury pauef was quashed Held, that the proper charge the rule for a special jury. White v. 
course to obtain a trial of the cause was to Eastern Zniion By., 11 C. B. 875 ; 21 L. J., C. P. 
direct new jury process to the coroner of the 112. 

countv at the Instance of the prosecutor, but Where a cause was set down for trial at the- 
not without applying to the court specially for first sittings in term, and a special jury rule was. 
that purpose. Hex v. Dolby. 1 D. & R. 145, *311 ; obtained by the defendant for the purpose of 
2 B. & 0. 104 ; 24 B. R. 645, 647. delay, the court granted a rule calling on him to 

shew caii.se, on the third day before the sittings, 
Trial hy Common Jnry,]— Before 15 & IB Viet. the special jury rule should not be set aside- 
c. 76. s. 118, a defendant obtained a rule, for a on that day unless he had previously nominated 
special jury, which was struck and reduced, but the jury. Dew-mu r v. berthuneh, 2 L. ; M. & P. 
the jurors were not summoned. Neither the 

defendant nor the jurors appearing when the , ^ Tm , v 

cause was called on, it was tried as an unde- a ^ ecul Jm *- 

fended cause by a common jury : — Held, that the Mode of Striking.] —In striking a special jury,,, 
trial was irregular. Haldane v. Beauelerh, the coroner is not bound to take the jurors as. 
6 X). k JL 042 T 3 Ex. 658 ; 18 L. J., Ex. 227: they occur upon the sheriff’s book, but is to- 

13 Jur. 326. ' ' make a selection : and where he had made such 

■ And when a cause was entered as a special selection impartially, the court refused to cancel 
jury cause, bill was taken in ihe defendant's the lis >f persons s< seiee d. item v . Uoo7.ee 
absence and tried by a common jury as an unde- 1 B. & Aid. 133 ; IS E, 1L 460. 
fended cause, the court set aside the trial and Where a plaintiff moved to set aside a special 
verdi ( t with costs. Hague ' . Hall , 5 Man. o; G. jury pan ! on the ground that twenty-six of the 
693 ; 6 Scot t 705. persons named therein were retail tradesmen, 
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and therefore not entitled to the addition of 
.esquires, the court refused to interfere, as the 
affidavit did not negative the qualification ot the 
tutors excepted to. Furman v. Ives ,. 1 Chit bo ; 

I D. & It. 252 j 5 B. & Aid. 642 ; 24 R. R. o!4* 

It is no ground of error either in fact or in law 
that the whole of the special jurors struck were 
not summoned, or that the special jury pane 
was called over and a tales prayed before 10 a.m., 
the time for which the special jurors were sum- 
moned, it not being competent _ to the party to 
aver anything that is inconsistent with the 
record. Irwin v. Grey, 10 0. B. (js&ym ; .84 
h. J„ C. P. 313 ; 11 Jur. (N.S.) 860 ; 12 L. J. 
847 * IB W. R. 1043. Affirmed, 1 H. ■& R. 

II " 35 K X, 0. P. 43 ; L. R. 10. P. 171 
12 Jur. (N.S.) 193; 13 L. T. 409; 44 \\ . R. 
208 — Ex. Ch. and in Dorn. Proc. 3b L. 4, 
O. P. 148 ; L. R. 2 H. L. 20 ; 16 L. T. <4 ; lt> 
W. R. 693. 

v. Default of Jurors. 

Tales.]— In a special jury cause, the plaintiff 
may have a tales without the consent of the 
defendant. Gatliff v. Bourne , 2 M. & Rob. 100. 

A rule had been granted for a trial at bar, on 
the 6th December, 1847, by a special jury of the 
-county of Middlesex. On the day appointed for 
trial only ten of the persons on the special jury 
panel appearing, the cause was adjourned until 
the next day, when only eleven appeared, and 
the cause remained untried for want of a jury. 
The plaintiff then moved for a writ of oeto vel 
decern tales. The court granted the rule. Bur on 
v. Bemnan, 1 Ex. 769 ; 12 Jur. 82. 

On the trial of an action to recover a penalty 
for bribery, alleged to have been committed at 
the election of members of parliament for a 
borough, which was to be tried by a special jury, 
the attorney on each side had given to the 
associate a list of the names of certain common 
jurors whom he did not wish to be called if a 
tales was prayed, with the omission of which 
jurors and those who did not appear, there were 
not. sufficient common jurors to make up a full 
jury when a tales had been prayed : — Held, that 
the case should not stand over, but that all the 
-common jurors should be called over in the usual 
way, and that no challenge could be allowed 
except for cause. Bank y. Coppocli, 9 Car. & P. 

If an issue is directed by the Court of Chancery, 
to be tried by a special jury, and a full special 
jury does not attend, qusere whether either 
party is entitled to pray a tales without the 
-consent of the other party. Wood v. Thompson, 
Car. &jH. 171 ; 5 Jur, 708. 

If, after a special jury has been struck, the 
-cause goes off for default of jurors, no new jury 
can bo struck, but the cause must be tried by the 
jury first appointed. Bex v. Perry, 6 Term Rep. 
453. S. P., Bex v. Franklin, 5 Term Rep. 454, n. 
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were lotted ; the plamtifi obtained a rule for a 
special jury. The defendant before the tiiai 
withdrew the pleas to the two last counts, and 
suffered judgment by default upon them. I he 
cause was tried by a special jury, and the plain- 
tiff obtained a verdict upon the general issue, 
but the defendant on the plea of not possessed 
to the three first counts ; and the damages were 
assessed at 40.?. on the other counts. _ Ihe Jttc ge 
certified for a special jury Held, that the 
plaintiff was not entitled to the costs ot the 
special jury. -Walters v.- Howells, 8 Ex. 244 , 

L. J., Ex. 96 ; 1 W. R. 56. 

But bv 3 & 4 Will. 4, c. 42, s. So, the provision 
of the 6 Geo. 4, <?.. 50, and everything therevn 
contained, is to apply to cases in which the 
> plaintiff shall be nonsuited, as well as to cases 
1 in which a verdict shall pass against him. 

The 24 Geo. 2, c. 18, s. 1, did not extend to a 

case where the record was withdra wn Clients 

v. George, 11 Moore, 510 ; 4 L. J. (o.S.) C. 1 . U— 


I Costs — Certificate. 


In what Cases Judge may grant.] — A defen- 
■ dant, who applied for a special jury, was not 
entitled to the costs of that jury where the 
judge who h:i :*d dm niLse u msm ed ihe p- • ntiU 
on his ( pen ins. 11 ~oud v. Grim wood . 10 R. A C. 


When Judge must certify.] — An indictment 
removed into K. B. by the defendant, and made a 
special jury cause by the prosecutor, came on to 
he tried, and was immediately referred, llie order 
of reference stated, that, if the arbitrator should 
be of opinion that the defendant was guilty and 
the prosecutor entitled to costs, the defendant 
agreed to pay the costs. The arbitrator did so 
find ; — Held," that the prosecutor could not 
recover the costs of the special jury, since the 
judge had not certified for those costs, and the 
order of reference did not expressly give a power 
of doing so to the arbitrator. Bex v. Moate, 3 
B. &' Ad. 237 ; 1 L. J., K. B. 78. 

In an action for infringement of a patent, the 
plaintiff after giving notice of trial abandoned 
the action. The defendant had obtained a rule 
for a special jury Held, that he was < not 
entitled to the costs of the rule for a special jury, 
inasmuch as the 6 ; Geo. 4, c. 50, s. 34, makes the 
certificate of the judge universally a condition 
to entitle the party to those costs. Greaves v. 
Eastern Counties By., 1 El. & El. 961 ; 28 L. J., 
Q. B. 290 ; 5 Jur. (N.S.) 733 ; 7 W. R. 453. 

Where a special jury is summoned on the 
'defendant’s process, the plaintiff, if he succeeds, 
is entitled to the costs of it, without a certificate 
from the judge. Jones v. Tobin , 5 Scott, 440 ; 

4 Bing. (N.C.) 123 ; 6 D. P. O. 251. 

When Judge will certify.] — If a case is not 
gone into, the judge will not certify that it was 
a fit cause to be tried by a special jury merely 
because the declaration is for penalties to a very 
large amount, and because persons of consider- 
able rank are called upon their subpoenas. Or me 
v. Crocltford , 1 Gar. & P. 537 ; 27 R. R. 719. 

Where a case turned solely on a question of 
law, and there was no fact in dispute _ between 
the parties, the judge refused to certify for a 
special jury. Went ys v. Greenwood, 2 Car. A P. 

483 , ■_ 

Under 5 & 6 Will. 4, c. 50, s. 98, the court 
before whom an indictment for the non-repair 
of a highway is tried may certify for the costs 
of a special jury. Beg. v. Pembridge , 3 G. A D. 
603 ; 3 Q. B. 901 ; 12 L. J., Q. B. 47. 

The judge who tries a criminal proceeding may 
certify for the costs of a special jury undei 6 
Geo. 4, c. 50, ss, 30, 34. Jb. 


I, v ., ■ ■■ . . . uou. -r, v... ^ . .. 

' To an action of trespass in which th dt-ettm- In iu actio, t, calls, (her was: pi : tf»« tho 
lion contained Jive count*, Un defendant pleaded calls were made for the purpose of 

» rnrilf-v ar>.l ru n iVKyf'SSpd 111)00 which SSUGS lOT till ffiOgaL Ui lglUJUltlOU, clIKl • UC - - 
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not appearing, the judge certified for a special nonsuit. On the 12th September, the following 
jury, as the plea might have raised difficult ques- indorsements were made upon the nisi .prius 
tions of fact, fit for a special jury to try. London record : “ I certify that this was a fit and proper 
Bank of Scotland v. Marshall, 4 F. & F. 1046. cause to be tried by a special jury. T, W.” ; “It 
But where, to a similar action, the plea was was assented to at nisi prius, that, in the event 
only never indebted, a certificate for a special of judgment being for the defendants, I should 
jury was refused. Humber Iron Co. v. Jones , 4 certify for the special jury, which I ( have accord- 
F. & F. 1047. ingly done nunc pro tunc. Truro.” The court 

refused to set aside the certificate, as being 
When Certificate must he given.]— The words informal or too late. Serrell v. Derbyshire Iiy., 
in 6 Geo. 4, c. 50, s. 34, that the party who 10 (J. B. 910. 

applies for a special jury shall pay the costs occa- A cause having been set down for trial in 
sioned by it. unless the judge before whom the Middlesex, and a rule obtained for a special jury, 
cause is tried “shall, immediately after the ver- the parties agreed that the venue should be changed 
'diet, certify that the cause was a proper one to to London, and the cause tried by a special jury 
be tried by a special jury must be understood there, and that all costs occasioned by that 
to mean that the judge may give the certificate arrangement should be costs in the cause. The 
either at the conclusion of the trial, or within a cause came on for trial in London, and was 
reasonable time after it. Christie v. Richard- referred to arbitration, the arbitrator to have 
•son, 2 D. psr.s.) 503 ; 10 M. & W. 688 ; 12 L. J., the same power to certify as a judge at nisi 
Ex. 86 ; 6 Jur. 1069. ^ prius. The award was made on the 6th August ; 

The judge cannot certify for the costs of a and after the first four days of the following 
•special jury on the day after the trial. Waygett term, the arbitrator certified for a special jury : 
v. Shaw, 8 Camp. 316. — Held, that the certificate was given too late. 

At the trial of a probate action in January, Geeve or Geer.es v. Gorton, 3 D. & L. 481; 
1890, the plaintiff obtained a verdict on every 15 M. & W. 186 ; 15 L. J., Ex. 169 ; 10 Jur, 
issue, including that of forgery. The judge had 272. 
left the building at the time the verdict was 

given, and the following morning, upon the Certificate— Construction of.]— If a defendant 
application of the plaintiff’s counsel, he gave in replevin, which is made a special- jury cause, 
judgment in accordance with the findings of the withdraws his avowries, and the judge directs 
jury, but counsel omitted to ask for a certificate him to pay “ all costs,” that will not include the 
for a special jury. Upon application, in April, costs of the special jury. Bell v. Talnthorp, 2 

1890, for the certificate : — Held, that the appli- D. P. C. 518. 

•cation must be refused. Webster v. Appleton, 62 

L. T. 704. By whom Paid.]— Special jurors are to be paid 

If the application is made on a day subse- bv the party who moved for the special jury, 
■quent to the trial it is too late. Dillon v. though (to ensure a trial) the other party may have 
Catfrey, Ir. B;6.Eq. 863. summoned them. Wilson v, Butler, 2 M. &Bob. 

Where a judge, during the absence of the jury 78. 
to consider their verdict, intimated his intention 

of certifying for a special jury, but, in conse- Amount of Costs.]— Where the judge who tries 

■quen.ee of the delivery of the verdict taking place cause by a special jury certifies that it was a 

while the judge was engaged with another cause, proper case for a special jury, the master must 
his signature "to the indorsement made by the allow the full costs of the jury where the verdict 
officer of the court was not then applied for, and is found for the defendant. Broadriclt v. Clark , 
was supplied some weeks afterwards: — Held, 12 Price, 154. 

that this was not a “certifying under the judge’s Where the judge certifies that the cause is 
hand immediately after the verdict.” Grace v. proper for a special jury, the party is only 
Clinch, 3 G-. A I). 591 ; 4 Q. B. 606 : 12 L. J., entitled to the costs actually paid to the jury 
O. B. 273 : 7 Jur. 576. attending in court. Cursmi v. Durham, 2 Chit. 

At the trial of a cause in March, the jury 154. 
returned a verdict for the defendant, and the 

judge, on application to him, stated his intention Refusal to pray a Tales,] A defendant 

to certify for a special jury, but did not indorse obtained an order for a special jury, but when 
on the record a certificate for that purpose. In the trial came on sufficient special jurors were 
Easter term a rule was obtained for a new trial, not, present, and neither party prayed a tales, 
and in the next term the verdict was changed to When the trial came on a second time, the defen- 
« nonsuit. On the loth August, the judge, by daat obtained a verdict. The practice under 
whom the cause was tried, indorsed on the record these circumstances is to allow the costs of the 
a certificate for a special jury Held, that this first trial to the successful party on the second, 
was too late, and the court set aside the certifi- Holmes v. Albright , 25 L. T. 747. 
cate. Leech v. Lamb, 11 Ex. 437 : 25 L. J., Ex. 

17 ; 1 Jur. (N.s.) 1175 ; 4 W. 11. 99. d. Challenge. 

An application for a certificate of the costs of 

a special jury ought to be made immediately Bight of.]— The .right of challenge against a 
after the ' verdict" has been given. Shipper v. juryman is a common law right, which cannot 
Bodkin, 2 Sw. & Tr. 1 : 29 L. J., P. 133 ; 2 L. T. be taken away except by the express terms of a 
636 ; 8 W. K. 589. statute. Barrett v. Long , 3 H. L. Gas. 395. 

' A cause came on for trial before Wilde, C.J., 

■on the 13th December, 1848, when a verdict was Peremptorily. ]— The right to challenge the 
taken for the plaintiff, subject to a special case, jury, whether it is a common or a special jury, 
Upon ill trgumem of the special case on the t rempforily and without cause, does not exist in 
UrhJnne 185U (which was after rh :Uk-Ljusric< civil notions. (W\ i v. C inner, 9 Ex. 172; 23 
had ceased to be a judge), the court direc ed a L. J., Ex. 143 : 18 Jur, 228 ; 2 W. TL 196. 
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Bo likewise, where the sum mo rib n< iu l 
been left at a wrong bouse, the court 
the fine, but required the affidavit ot 
moning officer to that fact. Brown, 
1 Y. &J. 401 : 30 R. R. 812. 


ige to the array, or to 
founded in such a way 
be then put upon the 
the other party may 
vU'-plead. or deny the 
and unless the challenges 
;ord, the party is not in a 
r of right to insist upon 
*" * i v. Earns, 10 

; 11 I 

must 


, Practice on.] — A challe: 
the polls, ought to he pro* 
at the trial as that it may 
nisi prius record, so t.’ 
either demur or con 
matter of challenge ; i 
are so put on the rec< 
condition as a matter - . 

them. Carmarthen Corporation 
M. & W. 274 ; 2 D. (K.S.) 296 
A challenge to the array 
tendered before the jury is sworn 
&n<%2 M. & Scott, 41 ; 9 Bmg. I 


10 In what Cases.] — The court cannot 
. J., Ex. 394. 1 consent, order a view in one county by a 
be formally 1 of another, neither can the com t ° 1 ‘j, > 

- - 1 to go out of the limits of a county 

it j GP purpose. Matin, v. Dmiraten (LortT), 3 Jui. bJO. 

1 ’ P An action for work and labour as a .tackier 

before the Common Law Procedure Act, It.-,, 
trial of an was not a case in which a side-bar rule for a view 
beiw alleged could be granted. Stone, v. Mnnhem, 2 Ex. 33. 
ion of mem- i 17 L. J., Ex. 2L>. 

Held, that it ; Trial before j ury _When viewed by 

juror was a ; ” ’ -,_ The defendants had obtained a rule 
erest in the « A, which wtts accordingly had, but upon 

kg th C ,pd the triS coming on at the assi.es all the viewers, 
nch had tried 11 \ ,, y, fvno .. 1cr pd in tiTiim a cause 

* for bribery | --^er court Is the last 

t p h 480 ame cause on the list, the judge (against the consent 
^ £ t ] ie defendant) determined upon, trying it, 

ge to a juror, . other iurors were impanelled instead of 
,f making his verdict was returned for the 

f Tm l Plaintiff -Held, that this was a mis-tnal and a 
s VM C 102 rule for a new trial was accordingly mmleab^ 
• fe d lntp K 'mast on Union v. Landed Estates to., -b- 


JBrnnshill v 


a Cause”— What is.]— On the 1 

action to recover a penalty for bn I 
to have been committed at the elect! 
bers of parliament for a borough : J 
was no cause of challenge that . a 
tenant of a nobleman whose mt-c 
borough was supposed to he affectec 
had been foreman of another ]urywn 
another action between other partie 
alleged to have been committed : 
election. Marsh v. Coppoch , 9 Car. 

If alienage is a ground of cnalieni 
the party who has an opportunity o: 
challenge, and neglects it, cannoi 
make the objection. Rent v. Desp 
PvV. 406 ; 8 B. 6c 0. -417 ; 6 L. J. (O.i 
Semble, that, since the 6 Geo. a 
alienage is not a ground even ot c 
special juror, lb. 

In an action against an msuran 
life policy, it is no objection to a 

being sworn that he is a directo. — , piaimin. . j.™ 

insurance office, unless that office has grants k&P..253; 
a poliev on the life iu question, and the amount 1(M _ 

Of that policy is unpaid. Crauj v. Finn, 

°A juror "cannot be challenged without cause p 0 f,]_ 

ami it is no cause of challenge ^ thu J 

case, the juror has shewn the same cans 

with the law as laid down by the judge m tavoui m. 402. 

of the ] tarty challenging. Peane v. Rogoin, 2 J£ ft j uror 

F, & F. 137. counsel, and 

t,. . same cause, tl 

e. Fining. notwithstand 

Iu what Cases.]— Where an issue was directed ea ch side that 
bv a court of equity to be tried at bar by a m a terminat 
special jury of a county in which the cause did M. & W. 804 
not arise, the court fined those special jurors Withdraw! 
who did not attend, it being proved that, they an end to ti 
were dulv summoned. Lay burn v. Crisp, o j depends on t 
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withdrawal of a juror with the consent of both 
parties and without fraud on the part of the 
defendant. JVorbwn v. IlUliam , 39 L. J., 0. P. 
183 ; L. E. 5 0. P. 129 ; 22 L. T. 67 ; 18 W. E. 
602. 

The withdrawal of a juror upon terms is not 
necessarily the final determination of an action ; 
and if there be a substantial breach by one of 
the parties of the terms upon which the juror 
was withdrawn, the court before whom the ease 
came for trial has jurisdiction to retry the 
action. Thomas v. Exeter Flying Post Co ., 56 
L. J., Q. B. 313 ; 18 Q. B. D. 822 j 56 L. T. 361 ; 
35 W. R. 594. 


a juror ; and where the plaintiff, instead of 
going on with such suit, brought a new action 
for a, cause admitted to be the same, the court 
stayed the proceedings, but would not grant: the 
defendant his costs of the latter suit. -Everett 
v. Tamils, 3 B. & Ad. 349. 

Presumption that Record correct.] — In the 

proceedings of a superior court every thin g is to be 
presumed in favour of the judgment of the court, 
and when, therefore, a jury has been discharged 
and the cause referred, and the record is silent as 
to consent, it must be assumed that the discharge 
took place by proper authority. Scott v. Bennett, 
L. E. 5 H. L. 234 ; 20 W. R. 686. 


h. Discharge of Jury,. 

Power of Judge.] — Judges may of their own 
authority discharge a jury, without any consent 
of the parties, either from finding any verdict at 
all, or from finding a verdict on any particular 
issues. Powell v. Son-nett, 1 Bow (H.S.), 56 ; 1 
Bligh (N.S.) 545 : 8 Bing. 381 ; 11 Moore, 330. 

As where the jury cannot agree. Ib. 

Where a jury cannot agree they may be dis- 
charged, if circumstances render it improper that 
they should continue to deliberate. Dewar v. 
Pur day, 4 N. & M. 633 ; 2 A. & E. 166 ; 1 H. & 
W. 227 ; 4 L. J., K. B. 164. 

Where the jury have found their verdict on all 
the material issues joined, the judge who tries the 
cause may, without the consent of the parties, 
discharge the jury from returning any verdict on 
issues that in his opinion are immaterial. Bex 
v. Johnson, 1 Macl. & E. 1 ; 6 N. & M. 870. 

A court has power to discharge by consent a 
jury from giving a verdict upon any of the issues 
in an action. Scott v. Dennett, L. E. 5 H. L. 
234 ; 20 W. R. 686. 

If on the trial of an issue out of chancery the 
jury is locked up for many hours, and is not likely 
to agree when the judge is about to leave the 
town, the judge will discharge them of his own 
authority/ if the parties decline consenting to 
their discharge,* but if a jury is under such 
circumstances in a cause depending between 
party and party, Kemble, the judge would order 
the jury to follow him a cart. Morris v. Davies, 

3 Car. & P.427. 

If the same special jurymen are struck to try 
several causes on the same question, and the 
court, being dissatisfied with the verdict in the 
first, directs it to abide the event of 'another 
cause, the court will also, on motion, discharge 
the same special jurymen from trying the second 
cause. Doncaster Corporation v. Coe, 3 Taunt. 
404. 

Where several Issues, and Jury agree on 

some only.] — Where there are several distinct 
issues to be tried, in one action, it is competent 
to the judge, in his discretion, and without the j 
consent of the parties, to accept the verdict of 
the jury upon those issues on which they are able 
to agree, and discharge them upon the others 
without invalidating the trial, leaving the parties, 
if they think fit, to take down the undecided 
issues in u new (rial: and the court will give 
judgment on the decided issues, and has power, 
if asked, to semi down the undecided issues to a 
new iriai. Marsh v. Isaacs, 45 L. J., 0. P. *>();>. 


i. Trial with or without- Jw'y—See supra, .cols. 
429 et seq. 

j. New Trial in case of Misconduct- — See infra 
col. 528. 

k. Costs of Actions tried log Jury — See Costs. 

l. Other Points. 

Affirmation.]— A special juror objected to being 
sworn, and stated, that he was of the persuasion 
of a Quaker, but not a member of the Society of 
Friends. He was allowed to affirm. Emmett v. 
Norton, 8 Car. & P. 516. 

Juryman giving Evidence.] — On the trial of 
an action on a bill of exchange, where the cause 
was undefended, one of the jury said that the 
stamp was a forgery, and called the attention of 
the judge to the fact Held, that the juryman 
must be sworn as a witness to give evidence to 
his brother-jurors, before they could act upon his 
opinion, and on his declining to be sworn, the 
judge directed the jury to find for the plaintiff. 
Manley v. Shaw, Car. & M. 361. 

Entry in List.]— A cause being entered on the 
list at the assizes as a special jury case, and the 
special jury panel being annexed to the record, 
will be tried as a special jury case ; at all events, 
if due notice has been given. Mose v. St. 
Leonard's Gas Co., 4 F. & F. 324. 

Maintaining a Jury.] — A private act, which 
provides for the expense of maintaining a jury, 
does not extend to a dinner given to them at a 
tavern, after they had delivered their verdict. 
Forster v. Taylor, 3 Camp. 49 ; ,13 E. E. 748. 

Too many Jurymen.] — At the trial of a cause 
by a special jury, it having been discovered 
during the examination of the first witness that 
there were thirteen jurors in the box, the judge 
offered to dismiss one, but the defendant’s counsel 
refusing to consent, and it being impossible to 
ascertain which one of the jurors was sworn last, 
he discharged the jury, directed the special jury- 
men to be "called over again, and tried the cause 
by the first twelve that answered : — Held, regular. 
Muirheaxl v. Evans, 2 L., M. & P. 294 ; 6 Ex. 447 : 
20 L. J., Ex. Ill ; If Jur. 385. 

m . The Verdict. 

See R. 8. 0. 1883, Ord. XXXVI. r. 41. 


Effect of Discharge by Consent.' j-I&charging rinding of Jury conclusive. j-Wb«e 
n jn , by consent does , t rormrante il.o nit, i- m >tH»fl pom h< ry tnsol of a n n n 
i , r ,*? ... ■ j. ... — -HrwlvmT /vF the mrv on the issues is cone 


there 
trial, the 
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Butters, Ex parte. Harrison, In re, 14 Ch. D. 
265 ; 43 L. T. 2 ; 28 W. R. 876— C, A. 


If the plaintiff has evidently sustained some 
damages, and the jury being unable to ascertain 


When a question of fact has been tried by a the amount, finds a verdict for the defendant, the 
jury, the court cannot set aside or disregard the court will permit the plaintiff to enter a verdict 
verdict, unless either there was no evidence to go for nominal damages. Feize v. Thompson, 1 


to the jury or by reason of some matter of law Taunt. 121 

or of some new fact the verdict has become ^ __ . r „ v , , 

immaterial to the decision of the case. Morgan, Amendment of.]— feemble, English courts have 
Ex parte, Simpson, In re, 45 L. J.. Bk. 36; 2 no inherent power to amend the verdict of a 
Gh I) 7 *> • 34 L T 329 • 24 W R 414 jury, hut they have to correct an erroneous entry 

’ * ^ 5 ’ "' ' * * * ' ' of a verdict. And they have statutory powers 

Judgment given contrary to rinding.] — Under to amend the postea. Morgan v. Morris , 6 W . R* 
the Rules of the Supreme Court, 1875, the judge, 776. 


after leaving a question to the jury, had no power 


- Erroneous Calculation.] — Where damages 


, - -i , , , i ja t ,i „ Xii rOUcO US vaiuuia.li tuii. ucu: vuionastuo 

to give judgment contrary to the finding oi : the have been calculated upon a 

jury om a question so left to them ; ■« liere, theie- ^ a 4 nted Vby counsel on both sides, the 
foie, thm combe had been adopted the com t of wiu noj . interf61 . e to alter the amount of 

srnmial oideied a new tual. Pei lmt> \ . Ec njei - thg Terd j c t, on affidavits that counsel were 
net a, oi Li. i. voo u. a. mistaken in that which the v assumed as the 

Appeal.] — Upon the trial of an action with basis or then- calculation. Ililton v. Fowler, 

l„ ft. iurv : lh< Mm. how tt.pMitiff.ftuuftl m.iSv,,- jntlj lo.k . v.,.1 ct 


a jury, at the conclusion of the plaintiff’s case it 
was contended for the defendant that there was 
no evidence to go to the jury ; the judge, how- 


■noevmem* lu go iu juiy , luc juugc, uuv - f ^ principal only omitting to include the 

ever, left the case to the jury, and asked them to .7 qi, f , . yW 

assess the damages. The jury found a verdict ^terest. Ibecour b c o me * _ . * 

for the plaintiff, and assessed the damages. £%*? \^Ti’ u ! ’ ’ 

Upon further consideration the judge directed ^ v»ale, -£6 , > . * 


Upon further consideration the judge directed 
judgment to be entered for the defendant, on 


Contrary to Evidence.] — Upon the execu- 


the ground that there was no evidence to go to tion of a ^ of i nqu i ry j n an action for 
the jury Held, that an appeal against the dilapidations, two surveyors were called on each 
judgment must be brought to a divisional court, side r those called for the plaintiff estimated the 


and not to the court of appeal. 


side ; those called for the plaintiff estimated the 
dilapidations, the one at 119?. the other at 124b ; 


MeKerrow, 59 L. J., Q. B 146 f ; 24 Q B. D. 463 ; those ca n e dlor the defendant estimated them, 
5? B. T. 556 : 38 W. R. 342 — G. A. But see now tbe one at 63?. 15s. the other at 68 ?. ; the jury 
53 & o4 Viet, c. 44. returned a verdict for 36?. 10 *. The court ordered 

that the inquisition be set aside without costs, 
Contingent, ] — -Where a verdict is found for a unless the defendant would consent to the verdict 
defendant upon an issue which bars the action, being ente red for 63?. 15 a Weeding v. Mason, 2 


the jury cannot assess contingent damages for 
the plaintiff without the assent of the defendant. 
Newton v. Ilarland, 1 Man. & G-. 645. 


C. B. (N.s.) 382. 


ISewton v. Ilarland, 1 Man. & U. 64a. Motion to Vary— Form of Order.] — On a 

motion to reduce damages, the court, on the 
Grounds of Verdict.]— The jury cannot be application of the plaintiffs, made it part of the 
asked the grounds of their verdict. Brown v. rule that the p i a intifEs should be at liberty to 
Bristol and Hunter lly., 4 L. T. 830 ; 9 W. R. sign judgment and issue execution for the whole 
872. amount of the damages, but they were not to 

The judge will refuse to hear the grounds of a j evy more than the sum not objected to, and 
verdict, though the jury may desire tostate them. costs _ until the court should order further. Bavey 
Horner v. Matson, 6 Car. & P. 080. v . Phelps, 2 Man. 4c (4. 300 ; 2 Scott (N.K.) 501. 


If the jury state the particular evidence on Where a rule nisi for reducing the damages 
which they find a fact, this is only surplusage, ia granted, execution should be stayed only “in 
and will not vitiate the verdict. PUinket v. aspect of the amount mentioned in the rule. 
Mngdand (Lord), 7 Bin. P. (J. 404. BaU v . p anc l3 j m ._ 60 9. 

_ , . _ . . . ... , _ „ A rule nisi having been granted to reduce the 

Entry ©f.j The jury being directed that the damages, the court allowed the plaintiff to enter 
evidence upon the first count was conflicting, up judgment and issue execution, for that part of 
but that upon the second count, the plaintiff was the damages which was not objected to, on his 
entitled to a verdict, with at least U damages, elcoting t o forego the rest. Ilellmgs v. Yomy. 
gave a verdict tor 1 ^*., which the associate 3 $cott 170. 
entered upon, the postea as a general verdict, A 5 

question arising as to the taxation of costs in the Duty of Solicitor when Jury retires,] — When 


3 Scott, 170. 

Duty of Solicitor when Jury retires,] — When 


third term after the trial : — Held, that the judge the jury retires to consider their verdict, the 
who presided might at any time direct the verdict attorneys of the parties ought to remain in court 
to be entered according to the plain intention of to hear it delivered. Daunting v. Ih/de, 6 Jur. 
the jury. Ernest v. Browne, 4 Bing. (NGC.) 162 ; J33 
5 Scott, 491 : i Am. 2 ; 7 L. J., 0. P. 145 ; 2 

Jur. 84. Special Verdict.]— Upon a special verdict, the 

When it appears at the close ' of a plaintiff’s court of error cannot draw, from other statements 
case that there is no evidence ngainsr one or two contained therein, any inL'm* ■ vs of rams licens- 
or more defendants, it is entirely within the sary to the determination of the case ; such facts 
discretion of the judge whether he will then must be expressly found one way or the oilier, 
direct a verdict in his favour, or will wait 1 ill the Tuncred v. Ohrid y, 12 M. W. 316. 
whole evidence in the cause closes. Purnell v. Where a special case is reserved, the court 
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unless there is a power expressly reserved for that 
purpose. Canterbury {Archbishop) v. B-obertson , 

2 D. P. C. 78. 

The indorsement of the special finding of the 
jury made by the officer of the court on the back 
of the nisi priiis record will not be treated by 
the court as* the postea on the motion for a new 
trial, no application to have the facts found 
specially, and the finding stated on the record, 
having been made at the trial until after the 
jury had delivered their verdict. Baird v. 
' Hodges, 18 L. J., Ex. 435. 

Form.] — Direction as to the form of a 

special verdict. Beg. v. Saddlers'’ Co., 30 L. J., 
Q. B. 186; 7 Jur. (x.S.) 138 ; 4 L, T. 54; 9 W. JR. 
28.1 — Ex. Ch. 

A special verdict must find the facts, and not 
consist of a mere statement of evidence. Fryer 
v. Hoc, 12 C. B. 437. 8. P., Hubbard v. Johnstone, 

3 Taunt. 209. 

In a special verdict, where it concludes gene- 
rally, the whole case must appear upon the 
record. Bex- v. Aire and Calder navigation , 2 
Term Rep. 666 ; 1 R. R. 579. 

General Verdict — Power to give.] — It is the 
privilege of a jury to decline finding any other 
than a^general* verdict, though the judge requests 
them to give a special verdict. Devizes Corpora- 
tion v. Clark, 3 A. k E. 506. 

Postea Certificate or Record — Delivery of.] — 

Where goods have been taken under a fi. fa., and 
an issue is directed to try whether the goods 
were those of a third person, and the jury at the 
assizes finds for such person, who is plaintiff: in 
the issue, the practice is for the associate to keep 
the nisi prius record till after the fourth day of 
the next term, unless the judge orders it to 
be immediately delivered up to the plaintiff’s 
attorney, upon an application in the nature of 
an application for speedy execution. Abbott v. 
Clarke, 2 Car. & K. 209. 

The plaintiff’s attorney obtained the postea 
from the associate on the morning of the quarto 
die post, under the pretence of having it stamped, 
but; instead thereof signed judgment immediately, 
and issued execution thereon : the court set aside 
the judgment and execution, and ordered that the 
associate should not in future deliver over the 
postea until the morning after the quarto die 
post. JBlanchenay v. Vandenbergh , 3 Moore, 
643. 

Who entitled to.] — If a plaintiff recovers 

on any part of the record he is entitled to the 
postea. Smith v. Edwards, 4 D. P. C. 621. 

In an action for injuring the plaintiff’s house 
by removing the support of the defendant’s, 
the latter pleaded, first, not guilty ; secondly, a 
denial of the right to support ; thirdly, payment 
of money into court arid no damages ultra. The 
first issue was found for the plaintiff without 
damages, the last for the defendant, and the 
jury was discharged from any finding on the 
second Held, that as the record ■ stood, the 
defendant was entitled to the postea, and that 
unless the judge amended it by inserting nomi- 
nal damages on the first issue, a venire de novo 
roust issue. Grout v, Glasier, 1 D. (N.8.) 58, 

Power of Court or Judge to amend.] — 

At the trial of an action the jury found, certain 
issues in favour of the plaintiff, and the judge 
reserved judgment . The verdict was entered 


as a general verdict for the plaintiff, but the 
judge notwithstanding the verdict gave judg- 
ment for the defendant. On an appeal by the 
plaintiff from the judgment, the court of appeal 
amended the record by entering the verdict for 
the plaintiff on the issues only, and affirmed the 
judgment. Clack v. Wood, 9 Q. B. D. 276 ; 47 
L. T. 144 ; 30 W. R. 931—0. A, 

To an action for 5Z. 15s. l\d., the defendant 
pleaded never indebted as to all but M. 10s., 
and as to that sum a tender ; the verdict was 
entered on the postea as a general verdict for 
51. 15s, l^d., and though apprised of the in- 
formality, the plaintiff signed judgment and 
taxed costs. The court allowed the postea to- 
be amended, after writ of error brought, on 
payment of the costs as well of the application 
as of the writ of error. Wallis v. Goddard , 

3 Scott (N.R.) 295 ; 2 Man. & G. 912. 

The court has no jurisdiction to alter the 
entering of the verdict on the postea, where the 
judge who presided at the trial declines, on 
summons, so to do. Newton v. Marla nd, 1 Scott 
(N.B.) 503 ; 1 Man. k G. 958 ; 9 D. P. C. 65. 

Where a party complains of an erroneous 
entry of a verdict on the postea, the proper 
course is to apply to the judge who tried the 
cause to amend the entry by his notes. Ib. 

A judge may amend the entry of a verdict, 
from memory, although he has no note either 
of the evidence or of his summing up to the 
jury. Marianshi v. Cairns, 1 Macq. El. L. 212 ? , 
766. 

But the Court of Queen’s Bench refused to 
amend a verdict from the recollection of the 
judge who tried the cause. Bey. v. Virrier, 12 
A. k E. 317 ; 4 P. k D. 161 ; 9 L. J., M. C. 120 ; 

4 Jur. 628. 

A party cannot introduce a new averment 
into a postea. The judge before whom a cause 
has been tried may direct a modification of the 
language of a postea, but the court .will not 
interfere. Doe d. Haxby v. Preston , 5 D. k L, 7 ; 
16 L. J., Q. B. 337. 

A judge’s direction as to the amendment of a 
postea cannot be questioned in a court of error, 
for there is no power to compel the production 
of his notes of the trial. Sandford v. AUcock , 
10 M. & W. 689 ; 12 L. J., Ex. 40. 

The court has no pow r er to amend the postea,, 
or review an amendment thereof made by the 
judge who tried the cause. Daintry v. Broehle- 
Imrst, 3 Ex. 691 ; IS L. J., Ex. 347. 

A general verdict was returned for the defen- 
dant. It was entered by order of the judge by 
mistake for the plaintiff. After the jury had 
been discharged they were recalled, the judge 
recollected what their verdict w r as, and from 
their statement found that a mistake had been 
made. The judge directed the postea to be 
amended : — Held, that he had power to order 
the amendment. Baker v. Lawrence, 22 L. T„ 
813 ; 18 W. R. 835. 

When a plaintiff, pending demurrers to the 
declaration, takes the case down to trial, and 
obtains a general verdict, subject to leave to 
move to enter it for the defendant,, and the 
court directs the verdict to be entered for the 
defendant on the counts demurred to, and also 
holds them bad, it is for the judge who tried 
the cause to settle the postea in accordance 
with the judgment of the court on the rule to 
enter the verdict, Omnhan v. Smythe, 3 E. & 
F. 85. 
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by verdict on one of two counts ; the defendant 
had a verdict on the second. In order that 
judgment might be pleaded puis darrein ^con- 
tinuance in another action by the same plaintiff 
against a third party (suggested to be for an 
assault which was the subject of the first action), 
the defendant took out a summons to shew cause 
why the plaintiff should not sign judgment, or 
the defendant have the postea for the purpose of 
signing it. The plaintiff opposed the summons, 
and it was ordered that the postea should be 
delivered to the defendant. The defendant then 
■"signed^ judgment for the plaintiff on the first 
count, with a farthing damages, and for himself 
on the second count, with a remittance of his 
■own costs. The court discharged a rule to shew 
cause why the judgment should not be set aside. 
Taylor v, Nesfield, 4 EL & Bl. 462; 24 L. J., 
Q.B. 126 ; 1 Jur. (isr.s.) 309 ; 3 W. B. 163. 

The court would not amend the entry of a 
verdict according to the notes of an arbitrator, 
■on the ground that they hail no power to compel 
such notes to be brought before them. Scougml 
v. Campbell , 1 Chit. 283. _ / 1 

By an order of reference, in an action for an j 
injury to the plaintiff’s reversion, by making a 
drain, into his premises, a verdict was directed', to. 
be entered for the plaintiff, claim 500?., costs 
40#., subject to the award of a barrister, to whom 
the cause and all matters in difference were 
referred, and who was empowered to direct a 
verdict for the plaintiff or the defendant as he 
■should think proper, the arbitrator, to have all 
the powers of the court or judge sitting at nisi 
prius, and the costs of the suit .to abide the 
event of the award, and the costs of the reference 
and award to be in the discretion of the arbi- 
trator. The arbitrator found all the issues in 
the action in favour of the plaintiff except the 
first, and that he found partly for the plaintiff 
and partly for the defendant ; and he further 
directed that the verdict entered for the plaintiff 
should stand, but that the damages should be 
reduced to one farthing ; and he further ordered 
the defendant to pay the plaintiff 51. Held, 
that the plaintiff was not, in the absence of a 
certificate under 3 & 4 Viet. c. 24, s. 2, entitled 
to the costs of the cause, and the . postea 
having been erroneously made up with the 
following assessment of damages and costs, 
** and the jury assess the claim of the plaintiff 
over and above his costs of suit to one farthing, 
and for those costs to 4 ()a\,” the court allowed it 
to be amended by striking out the words in 
italics. Cooper v. Peyg, 16 C. B. 264, 454 : 24 
L. X, 0. P. 167 ; 3 W. B. 456. 

Where the finding of the jury on two breaches 
of covenant is manifestly inconsistent, as appears 
by the postea, the judge who tried, the case may 
amend the postea from his recollection or his 
notes after judgment has been entered up and 
error brought and argument thereon. Botoers 
■ v. Mixon, 12 Q. B. 546 ; 18 L. J., Q. B. 41 ; 13 
-Ex... Oh.c AibAX-AA .bAX 

A declaration contained a count for 136?., 
stated to he due on a judgment and account for 
180?. rent. On the first count, the pleadings led 
to an issue in law. To the second the defendant 
pleaded pari payment, and issue being joined 
thereon, a jury was impannelled to try it, and 
to assess contingent damages on the issue in 
' law. Oh the second issue there appeared to be 
a. balao,ce of 106?. due to the plaintiff. The jury 
■found a general verdict for 139?. Afterwards 
the issue in law was decided, in favour of the 


defendant; — -Held, that the judge might amend 
the verdict by his notes, and direct it to be 
entered for the plaintiff, on the second count 
only, for 106?. Ferguson v. Malum , 11 A. & E. 
179 l 3 P. & D. 143. 

Where a verdict has been obtained in eject- 
ment against A. and B., who defended for dif- 
ferent parts of the premises in the declaration, 
the court, after setting aside the verdict as to A., 
refused to amend the postea, by confirming the 
verdict as against B. to those premises for which 
B specifically defended. Roc d. Blair v. Street, 

I K & M. 42 ; 2 A. & E. 329 ; 4 L. J.. K. B. 67. 

Where a general verdict has been given on two 

counts, one of which is bad, and it appears by 
the judge’s notes that the jury calculated the 
damages on evidence applicable to the good 
count* only, the court will amend the verdict, by 
entering it on that count, though evidence was 
given applicable to the bad count also. 11 illiiinis 
v. Breed on, 1 Bos. <fc.P. 329. 

Where a verdict was taken by consent on two 
, counts, the court, on the application of the plain- 
I tiff, amended the postea by entering the verdict 
on one (to which the evidence applied), although 
the judge who presided declined to interfere. 
Henley v. Lyme Regis Corporation , 6 Bing. 100; 

3 M. & P. 3i0 : 7 L. J. (0.8.) C. P. 243. 

Where a general verdict was given on a 
declaration, some of the counts of which were 
bad, the court amended the postea, by entering 
up judgment on a single count, after argument 
in error. Richardson v. Hellish, 3 Bing. o34 ; 

II Moore, 104 ; 4 L. J. (o.s.) C. P. 68. & C, nom. 
Hellish v. Richardson , 1 B. & C. 819. 

Where a verdict was given, and judgment 
entered for a sum exceeding the damages laid, 
on error brought, the court allowed the plaintiff 
to amend the"judgment and transcript in a term 
subsequent to that in which the judgment was 
signed, by entering a remittitur for the excess. 
Usher v. Bans eg, 4 M. k S. 94. 

So, the court, permitted a plaintiff to enter a : 
remittitur of the excess above the sum laid, on 
payment of the costs of the writ of error, Mwh*: 
mood v. Wright, 1 H. Bl. 642. 

Action against a sheriff for breaking into a 
house and" taking goods. Pleas, not guilty, 
and a justification under a fi. fa. on a judgment 
recovered against the plaintiff. Replication, 
that after the sheriff entered and seized the 
goods, the plaintiff paid to the sheriff, who 
accepted, the amount of the moneys directed to 
be levied by the writ. New assignment, that 
the plaintiff brought his action for a trespass 
and seizure of his goods after such acceptance, 
and after the writ was so satisfied. Pleas to 
the new assignment, not guilty, and a denial of 
the sheriff’s receipt of the money in satisfaction 
of the writ. The jury found for the plaintiff, 
damages 400?., and on. the postea, the ^ damages 
were assessed “upon the premises aforesaid.” 
After the case had been argued on a bill of 
exceptions to the ruling of the judge, he made 
an order that the postea should be amended by 
substituting in the assessment of damages the 
words, “ on occasion of the trespasses above and 
within newly assigned ” i— Held, that the judge 
had jurisdiction to make the order for amending 
the postea. Gregory v. Cotter ell, 5 El. & Bl* 
581 : 25 L. J., Q. B. 33; -2 Jur, (N.S.) 16 ; 4 
W.R, 48—®* Oh.: '-/N't : \ . ' y 

_ Application to amend.]— An application 
to amend the postea should be made to the judge 
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who presided at nisi prius, and not to the court, for the plaintiff, with 65/. damages, parol evidence 
Smith v. j Edge, 33 L. J., Ex. 9. is admissible to shew- that the substantial damages 

were recovered on one count only. Preston v. 

Time for Application.] — The judge who Peeke, EL, Bl. & El. 336 ; 27 L. J., Q. B. 424 ; 

presides at the trial may at any time direct the 4 Jur. (tf.s.) 613; 6 VV. E. 591. 

postea to be amended and the verdict to be _ , A . ml , . . 

entered according to the plain intention of the K ul e to Deliver up.]— The court m banco 

iurv Erne* v. "Browne , 4 Bine. Qt.C.) 162 ; 1 did not grant a rule directing the associate to 
Arn 2 • 5 Scott 491 ; 7 L. J., C. P. 145 : 2 Jur. 34. deliver up the postea in a cause, as he was an 

Even after final judgment, and a writ of error officer at nisi prius, the proper course being 
brou o-ht Eon d. Church v. Perkins , 3 Term Eep. to take out a summons before the judge who 
749 °S P Newcomb v. Green, 1 Wils. 33. tried the cause. South Kensington Hotel Co, v. 

Time within which an application for rectify- Braginton , 14 L. T. 288. 
ing the entry of a judgment upon a verdict may 

be applied for. Mari amid v. Cairns, 1 Macq. )L Non- APPEARANCE OF PARTIES AT TRIAL. 

A declaration contained two counts : one upon See R. S. C. 1883, Orel. XXXVI. r. 31. 
a charter-party, the other for thejrfre of a ship. of Hain tiff.]_When an action is called on 


After the trial the judge, after hearing the parties, for trial and t J he plaintifE does not appear, the 
and reterrmg to his notes, cecicec ia ,ie de f endan t; appearing is entitled to ha ve judgment 
verdict should be entered on the postea for the . , ***«.,, wjfW. nmviw that he 


verdict snorna oe enrerea on ,u~ i«r » in his favon f ‘with costs, without proving that lie 
plaintiff upon the tot, and for the defendant L be£m 8el . ved with Notice, of trial. Codder. 
upon the second count, lhe defendant subse- \j (infea) not foUowed . James v. Crow, 47 

rtnrmfUt Vu-Ann-lif ownr rmrm flip m*sr, nonnf. _ S _ ’ _ „ 


- , . , , i a , , fjui/uo i uuut i, liuu iuuu vv cu. tjumra v. w/ uiv, ■* t 

quently brought error upon the first count, L j fch. 2 00 ; 7 Ch. D. 410 ; 37 L. T. 749 ; 26 
whereupon the Exchequer Chamber gave ]udg- w 236 

ment in his favour. After such judgment, and 'Where the plaintiff does not appear at the 
six years having elapsed from the ime a enter- the defendant is entitled to judgment dis- 

mg the verdict, the court, m their discretion, m issing the action with costs. Farrell v. Wale, 
refused to allow the plaintiff to amend the 36 L r j? g - ’ 

postea by entering a verdict for him upon the A plaint * iff having become bankrupt, and no 
second count, and for the defendant upon the notice the trustee having been shown, the 
first count. Jackson v. Galloway, 2 D. & L. cour t refused to give judgment for the defen- 
b39 ; 1 0. b. -bl ; 14 L. J., C. 1 . 1*1 , aui. anc | ordered the action to he struck out. 

oiS - Bid ridge v. Burgess, 47 L. J., Ch. 342 ; 7 Ch. I). 

„ , m , 411 ; 38 L. T. 232 ; 26 W. R. 435. 

Grounds on which amen ed.] The court When an action is called on for trial and the 


839 ; 1 C. B. 281 ; 14 L. J.. C. P. 141 ; 9 Jur. 
373. 

Grounds on which amended.] — The court 


•? ‘L, •! f i «*‘**«« : p** *• . t ; v proving that he has received notice or trial. • 

m an affidavit, stating their intention to have % ilm * In re shipper v. Shipper, A9 L. T. 553 ; 
been to give the plaintiff such increased sum, 39 w R 83 

and that they conceived that the : verdict they p^iff not appearing at the trial the. 
had given was calculated to give him such sum. act j 01l was dismissed with costs. Subsequently, 
Jackson v. Williamson, 2 Term Rep. -bl. _ the plaintiff’s counsel explaining that his absence 


But, in another case, a verdict which was 


the affidavits or the jury. Cog an v. Baden, 

1 Burr. 283 ; 2 Ld. Ken. 24. Judgment, Form of.]- — Where a plaintiff 

The court refused to amend an order of nisi does not appear at the trial of an action the proper 
prius according to the terms contained in a paper judgment to be given under Ord. XXXVI. r. 32, 
signed by the counsel at the trial, the intention 0 f the Rules of the Supreme Court, 1883, is a 
of the parties appearing from their subsequent judgment dismissing the action, and not a judg- 
acts to have been in favour of the terms of such men t for the defendant. Armour v. Bate, 69 


order. Pear man v. Carter, 2 Chit. 29. L. J., Q. B. 433 ; [1891] 2 Q. B. 233 ; 65 L. T. 

137 ; 39 W. R. 546— C. A. 

Effect of, in Evidence.]— The postea is At the trial of an action twelve of the plaintiffs 

evidence of a verdict for the sums indorsed, and did not attend, and no evidence was given on 
is good evidence of a set-off to the extent of it. their behalf. An adjournment was asked for 
Garland v. Sarnies , 2 Esp. 648. but refused, as there was no evidence as to the 

In an action on an indemnity bond, the postea. reason of their absence. Judgment with costs 
was held sufficient evidence in proof of an allega- was given for those who had appeared and given 
tion in a replication, that the plaintiff was obliged evidence, and the action was dismissed with costs 
to and did pay a sum of money, as and for as to those who had not attended. The latter 
the damages and costs recovered by the person appealed -.—Held, that the judgment as to these 
against whose claims the obligor had become plaintiffs must be varied by making it without 
bound to protect the plaintiff ; where in conse- prejudice to their bringing a fresh action. Ami- 
qucnce of an arrangement between the parties sonar. Smith, 41 Ch. I). 348 ; 61 L. T. 63 : 37 
no judgment was ever entered up. liar rag) v. W. R. 739 — 0. A. 

Braihdutw. 9 Price, 351). 

Of Defendant.] — Where the defendant does 
— Parol Evidence to explain.] — A nisi not appear ar the trial to obtain judgment the 
prim record having been pnt in evidence and plaintiff nmsr, prow that notice of trial has been 
there appearing to be two counts or distinct given. Cocks/w ' v. Londo? General Cab Co., 
causes of act ion. m 1 the verdict enter< d generally 47 h. J., < h. 126 : 26 s W. lb 31. 
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withdraw his record on account of the non-arrival costs of the day, including all costs thrown away, 
of his witnesses by the time his cause is called on, and the costs of the applications both to the divi- 
a judge will allow the record to be re-entered siohal court and to the court of appeal. King 
on the arrival of the witness, unless it is shewn v. Sandeman, 38 L. T. 461 ; 26 W. E. 569— G. A. 
by affidavit for the defendant that his witnesses Decree on default setting aside a lease of a 
have been dismissed. Lean v. Smith, 2 M. & Rob. charity estate, with covenant for perpetual 
126. renewal, and directing an account of the actual 

The court will, under some circumstances, rent ; rehearing permitted on paying costs, 
restore a cause to its place in the paper, which not disturbing proceedings before the master to 
has been tried out of its turn in the day’s list the draft of a report of what was due, but the 
under the supposition that it was undefended, it money not to be paid into court before the report 
appearing that counsel had been instructed for made : petition, not motion, the proper applica- 


ble defendant. Dorrien v. Howell , 8 Scott, 508 : 
4. Jur. 195. 


tion. Aft.- Gen. v. Brooke, 18 Yes. 319. 

After the order, permitting the defendant to 


When a judgment obtained on default of rehear the decree made on his default, setting 
appearance at the trial was set aside, the default- aside the charity lease, and directing an account 
log party was ordered to pay the costs of the day of the rents ; he was ordered to give security for 
when the action was called on, and of the appli- the sum reported due. Att.-Gen. v. Brooke, 18 
cation to restore. Coalite v. Joyce , 47 L. J., Yes. 496. 

Oh. 543; 7 Ch. D. 56; 37 L. T. 428; 26 W. R. 59. Where the bill had been dismissed in the 
Where a defendant had instructed a solicitor absence of the plaintiffs solicitor, allowed under 
to enter appearance and defend an action, and the circumstances .to be set down again to be 
the solicitor, after entering appearance, neglected heard, upon payment of costs by the plaintiff, 
the action and allowed it to come to trial without Hale v. Lewi*, 2 Keen, 318. 
communicating with the defendant, or appearing, A bill having been dismissed with costs, owing 
or instructing counsel to appear at the trial, and to the plaintiff’s solicitor having neglected to 
the defendant did not ascertain that the action instruct counsel or deliver papers, the cause was, 
had been tried and judgment recovered against on motion supported by affidavit, under the cir- 
him with costs until more than six days after the cumstances ordered to be restored upon payment 
trial, he personally having been guilty of no of costs by the plaintiff’s solicitor. Birch v. 
negligence and having made an application for Williams , 24 W. B. 700. 
enlargement of the time within six days of his , ^ 

having. heard that the trial had taken place, the what Grounds.] W here a cause 

court eranted ail extension of the time to enable which was set down for the purpose of taking the 
him to applv to set aside the judgment. Miohdl bill pro confesso, against an absconded deter- 
v Wilson W R 380. ' dant, had been struck out on account ot the 

' A defendant obtained an order to set aside a absence of counsel, the court permitted it to be 
■judgment which had been entered against him in restored on the application^ of plaintiff alone, 
default, with liberty to appear and defend the Savvey v. llenon , 12 Jur. 44o. 
action, upon terms of paying to the plaintiff all In equity, where a party shows upon affidavit 
his costs of the action subsequent to delivery of that he was surprised by a cause being m the 
the statement of claim. Williams v. Brisco, P a P er on a particular day, and being disposed 
29 W. R. 713. of in his absence, the court, upon motion, will 

When through a mere mistake or slip either restore it to the paper to be heard, and a petition 
party to an action does not appear on its being is not necessary lor that purpose. Bowleg v. 
called on for trial, and judgment is given in Carter, 1 Y. & J. oil. 

default of appearance, and an application to Plaintiff, an executor, did not appear at the 
restore the action is made within due time, it hearing; and upon proof of service of the sub- 
is a matter of course to restore the action on P^pna to hear judgment the bill was dismissed 
the applicant paving all the costs of the day. with costs. An application to restore the cause 
Bur a vine v. Taylor , 47 L. J., Ch. 542 ; 9 Ch. D. 1 ; to the paper, on the ground that the plaintiff 
38 L. T. 438 : 26 W. R. 568 C. A. ’ ^ a d, seven months previously, become bankrupt, 


judgment set aside and the action restored to the costs, .i >o*v v. jiiown, x>ed,v. * 04 . 
trial list: on the ground that his solicitor, acting A. decree was taken by default m consequence 
under a belief that the action was some way of the negligence, ot the clerk of the detendan * s 
down in the cause list, and that negotiations solicitor. The court refused to restore the cause, 
which were then going on would result in .a Blower v. Gedge, 23 Beav. 44 J. _ . 

settlement of the action, had deferred instruct- Cause set down again for hearing on further 
ing counsel to appear : — Held, that the circum- directions, on the petition of defendants out ot 
stances were sufficient to justify the court in ^ ie jurisdiction at the first hearing, who subse- 
, setting aside the judgment and restoring the quently appeared, m order to enable them to 
action to the list, on the payment hy the plaintiff appeal from, the decree. Prendergast v. Lush" 
of the costs of the dav and of the application, irigton, 5 Hare, 177, And see taxes supia. 
WrtghtY. Clifford, 47 L. J., Ch. 543; 26 W.E.369. 

A plain! iff being unready to proceed with the ^ H0RT (gAn'SK 

trial o his action when it came on unexpectedly, 

applied for a postponement, and upon its being 1. In General, 

refused let judgment go by default, A divisional See 11 8 C. 1883, Ord. XL. r. 1. 

c-t i re se t asixl , jt dgi . it ; 1 the ) 

court oi ippeal upon fresh materials off ing j A moiffin lor i decree n a in ea m:t\ no sec 
reimouable explanation of the plaintiff's unrondi- down for fearing as a shorty cause A ate* v, 
ness, set aside the judgment and ordered the A mes, 1.0 Hare (App.) 3xxv. bee also Drew v. 
iction to be restored to the list on lib paying the Long, 17 Jur ! 73. 





2. Consent or Certificate of Counsel. 

Bill of foreclosure * istiot k set flown as : 
short cause, except by consent. llashlelgh y. 
Dayman* 2 Maud. 147. 

The court will not order a foreclosure suit to 
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A cause ought not to be set clown as a short 
cause if it will take more than ten minutes. 
Arum., 17 Jur. 435. 

A cause ought not to be transferred from the 
long to the short cause list, when it involves a 
decision of any point requiring argument. Kane 
v. Johnson, 1 Ir. Eq. E. 279. 

Where a cause has been set down as a short 
cause without the order of the court, and is 
afterwards struck out, the defendants will have 
the costs, unless they had concurred in its being 
so set clown. Mellish v. Brooks, C. P. Coop. 474. 

Where, in a suit, for foreclosure of an estate 
charged with an original loan to the mortgagee, 
and as a further security on a mortgage of other 
lands, the court considered that it might have 
been set down as a short cause, the plaintiff held 
entitled to the costs of the motion. Aldworth 
v. Robinson, 2 Beav. 287. 

In an administration suit pending at the com- 
mencement of the judicature acts, the defen- 
dant had put in his answer, but no further 
proceedings had been taken. It was desired by 
the plaintiff and defendant that the cause should 
be heard as short. The acts make no express 
provision for hearing of short causes. The court 
directed that the plaintiff should set down the 
cause on motion for judgment in the same way 
as provided by the Judicature Act, Orel XXIX. 
r. 10. when the defendant had made default in 
delivering his defence. Palin v. Brookes, 33 
L. T. 322 ; 24 W. It. 20. 

A plaintiff, upon, the defendant dispensing 
with a- statement of claim, set down his action 
as a short cause, and moved for judgment 
according to prepared minutes. Upon the 
defendant objecting that the action must be 
brought to trial, it was ordered that the action 
be placed in the general non-witness list, 1177- 
mott v. Young, 44 L. T. 331 ; 29 W. It. 413. 

Delivery of Statement of Claim.]— -When an 
action by cestuis que trnstent under a will 
against executors and devisees in trust, for 
administration of the real and personal estate 
of the testator, was to be heard as a short cause, 
the court considered it unnecessary for the plain- 
tiff to deliver a statement of claim. Green v. 
Oolehj, 45 L. J., Oh. 303; 1 Ch. D. 693 ; 24 
W. B.‘ 240. 

When an action is brought by a legatee for 
the administration of the estate of his testator, 
and it is desired to take judgment short in the 
first instance, a statement of claim should be 
delivered. Breton v. Moeheit, 33 L. T. 684. 

Cause hist.] — Under the chancery regulations 
made in 1876, motions for judgments in actions 
are entered in the cause-hook, and if marked 
“short” will be placed in the paper “on the 
first short cause day after the day for which 
notice has been given ” : — Held, that this means 
“ the first short cause day available after the 
giving of the notice.” Green v, Moore, 39 W. K. 
421 . 

Motion for a decree under the 15 & 16 Viet, 
c. 86, must take its turn in the cause list. Brew 
v. Long, 17 Jur. 3 73 ; 1 W. It. 207. 


be advanced and heard as a short cause, without 
the defendant’s consent. Lew in v. Moline, 
1 Beav. 99 ; 8 L. J., Ch. 96. 

Cause may be set down to be heard as a short 
cause, without motion, on consent ; but, if the 
defendant do not consent, a motion, with certifi- 
cate of counsel that the cause is proper to be 
set down, is necessary. Rankin v. Moore, 1 Jur. 
525. 

The court will not order a cause to be heard 
as a short cause, although the plaintiff and all 
the defendants but one consent to its being so 
heard. Ker v. Cusac , 7 Sim. 521 : 6 L. J., Ch. 326 ; 
1 Jur. 494. 

A plaintiff setting down his cause as short, 
without the consent of the defendant, is bound 
to give notice to the defendant that he has done 
so and in the absence of proof of such notice 
a decree cannot be made in a short cause against 
a defendant who does not appear. Molesioortk 
v. Snead, 2 N. B. 512; 32 L. J., Ch. 709; 11 
W. JR. 934. 

A cause, upon the counsel for the plaintiff 
undertaking to certify that it was proper to be 
heard as a short cause, was directed to be put in 
the next paper of short causes without the con- 
currence of the defendant’s solicitor. Inexpe- 
diency of the rule requiring such concurrence, 
where it is withheld merely for the purpose of 
delaying the taking of accounts to the master’s 
office. Mount ford v. Cooper, 1 Keen, 464. 

When on a motion to hear a cause as a short 
cause, on the certificate of counsel, the, opposite 
counsel certifies that it is not a proper cause to 
hear as a short cause, the court will not permit 
any discussion on the point, but will at once 
refuse the application. Reeces v. Gill, 2 Keen, 
671 ; 6 L. J., Ch. 302. 

The practice at the rolls as to short causes ' is 
this, that when a cause is ready for hearing it 
rnay be set down as a. short cause on the certifi- 
cate of the plaintiff’s counsel, and the consent 
of the defendant’s solicitor. A cause may also 
be set down as a short cause, on the motion 
either of the plaintiff or defendant, on his 
counsel’s certificate of its propriety, provided 
the counsel for the opposite party declines to 
state that he considers the cause not to be a 
short cause. Hutchinson v. Stephens, 1 Keen. 
659 ; 2 Myl. & O. 452 ; 6 L. J., Oh. 296 ; 1 Jur. 
524. 

A different practice prevails in the vice- 
chancellor’s court, where a cause can only be 
set down as a short cause on the certificate of 
the plaintiff’s counsel and the consent of the 
defendant’s solicitor, lb. 

A cause cannot be set down to be heard as a 
short cause on certificate merely, if the defen- 
dant object to its being set down. In such a, 
case, the proper course is to have it set down by 
order. Turner v. Turner , 2 Jur. 127, , y. 

The court will, under circumstances, dispense 
with the usual certificate of counsel that a 
cause is proper to be heard as a short, cause 
Tin nj rates v. White, 22 L. J., Ch. 640 ; 17 Jur. 
436, 

The court will advance a special case to be 
heard on a short cause day, on the statement, by 
counsel of facts shewing that it is important 
that the case should be disposed of shortly, anti 
his representation that the hearing will not lake 
more than ten minutes. Wood v. Wood. 19 
W. li. 072. But sec Anon., i. W. K. 1(> ; Dole v. 
Atkinson. 3 Jur. (n.S.) 41. 

The court laid down the following rule for 
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action, the court will not grant a new trial, 
where the verdict was contrary to the judge’s 
direction, and founded on a mistake, if there 
has been no misconduct in the jury. llanston v. 
Etteridge, 2 Chit. 273. 

In Replevin.] — -Where, in replevin, the plain- 
tiff obtained a verdict, with damages 41. 4,s\, the 
court refused to grant a new trial, which was 
moved for on the ground that the verdict was 
against evidence, although it was insisted that 
the rule, as to trifling damages, could not apply 
to an action of this nature. Brown v. liny, 
9 Moore, 583. 

In replevin, when the verdict is for the plain- 
tiff, the court will not grant a new trial, even on 
payment of costs, without very clear grounds ; 
for the landlord has other remedies for his rent, 
and a new' trial would renew the liability of the 
sureties, and the plaintiff’s risk of paying double 
costs. Parry v. Duncan , 7 Bing. 243 : 5 M. & P. 
19 ; M. & M.' 533 ; 9 L. J. (O.S.) 0. P. S3. 

Interpleader Issue.] — Granting a new trial on 
the ground of the verdict being against evidence 
applies to interpleader issues. Janes v. Whit- 
bread, 2 L. M. & P. 407 : 11 0. B. 400 ; 20 L. J ., 
C. P. 217 ; 15 Jut. 612. 

Application to what Court.] — Under the 

Rules of 1883, Ord. LVII., r. 11, where an inter- 
pleader issue has been tried by a jury, and 
judgment given according to their finding by 
the presiding judge, application for a new trial 
must be made to the court of appeal and not 
to the divisional court. Bur stall v. Bryant , 
12 Q. B. I). 103 ; 49 L. T. 712 ; 32 W. B. '495 ; 
48 J . P. 119. Bui see next Case. 

Where a party desires to obtain a new trial 
in an interpleader issue, the application must be 
made to a divisional court. If, in such a case, it 
is desired both to move for a new trial, and also 
to appeal, under Ord. XL., r. 5, both applications 
must be made in interpleader as in other cases, 
in the first instance, to a divisional court, from 
the judgment of which an appeal lies to the 
court of appeal. 2\ lobitmm v. Bucher, 53 L. J., 
Q. B. 317 ; 14 Q. B. I). 371 ; 50 L. T. 380 ; 32 
W. R. 097—0. A. 

Seduction,] — In actions for seduction and 
cases of that description, the court will be care- 
ful not to grant a new' trial, unless they feel that 
the interests of justice require it. Walker v. 
Entwlsle , 1 L. T. 553. 

Ejectment.] — A new trial will not be granted 
v- in an action for mesne profits after a recovery in 
~ J ejectment. Holdfast v. Morris, 2 Wils. 115. 

le nisi Writ of Inquiry— Application to what Court.] 

mdof —Where, in an action in the high court to 
in an recover damages, the defendant does not appear, 
ndant and a writ of inquiry issues to the sheriff to 
9 Ex. assess damages with a jury, if either party 
S. P., desires to question the assessment of damages 
the motion for a new writ of inquiry must be 
penal nuuii: to die court oC appeal, under s. 1 of the 
action Judicature Am, lbi)0. and not u I Queen’s 
Rep. Bench Division. William lit (lands Microbe 
Term Killer Ok v. Ecaiher, 01 L. .J.. Q. B. 38 ; [1892] 
il 1 1 1 Q. B. 85 I 05 L. T. 004 : 40 W. R, 83— C. A. 


15. Verdict for Larger Sum than Claimed. 


1.6, In Cases of Nonsuit, 523. 

17. Mistake and Inconclusiveness, 524. 

18. Mistake as to Qualification of Jury, 

19. Misconduct of Jury, 528. 

20. Improper Influence on Jury, 531. 

21. Verdict obtained by Trick or Sin 
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in the Queen’s Bench Division, and not in the Where the verdict is perverse, the court will 
court of appeal, Gower v. Tobitt , 39 W. R. grant a new trial, although the damages are less 
193 — C. A. than 201. Freeman, v, Price, 1 Y. & J. 402. 

„ - - _ , . , _ r*ii To an action claiming special damage for the 

Compensation for Lands taken— Issue.]— i he nondelivery 0 f o W ds within a reasonable time, 
court has no power to grant a new trial of an the defendant, admitting negligence to have 
issue directed under s. 41 of the Regulation of beeil the cause ot * the non-deliverv, paid 10/. into 
Railways Act, 1868, to determine the right of court The judge left it to the jury to say 
compensation for lands taken for the purposes whether this sum was a sufficient compensation 
of ur railway. Birmingham Land Co. y. L.J' JV. for the pecuniary loss the plaintiff had sustained, 
W.Ry., 58 L, J., Q. ,BJ>87 ; 22 Q. B. D. 435 ; 60 poking out that the law did not entitle him to 
L. T. 317 ; 37 VvR. 2b5. recover under some of the heads of his claim, 

County Court — Action. Remitted for Trial.]- and that on the e^tenoe M v^no^nce 
Rr. 3 and 4 of Ord. XXXIX., and r. 1 of Ord. tin. for eaymg ttot he 

(of 1883), have no application to cases sent jp ss *- 3 U1 J baling. ta , ■ ‘ f TTnH ' +w 

for trial to a county court, under 19 & 20 Viet, beyond the sum paid into couri -.rieW that 

c. 108, ,s. 26 : applications for new trials, there- t he amo ?f f. <**“«««* IJffZt ntl 
fore, are sail regulated by the old practice. J™T. and tod been property lrft to them, 

t) */ 7 7 73 / ^ 7. 7 f I T T A *)A • 1 1 i'll til Oil fill the COUlt JllljQllfc tllllllv \ ClCllCt 

O ’ V ‘t) J- T W) • 'Ww’rVjS ' ’ wrong, and 10Z. enough, yet the damages recovered 

Q. B. D.o» ; ol L. 1 8o9 , 33 K. 1J8. be i ng B ’i ess than 20L, the verdict could only be 

iSte also COUNTY COURT. disturbed on the ground of its being perverse ; 

In County Court*. ]-&e County Court. , th f i“J ha ‘‘ not disobeved any directions 

J J of the judge, the verdict could not he said to he 

In Criminal Cases,!— See Criminal Law. perverse, and the court could not interfere to 

disturb it. Adams v. Midland My., 31 L. J., Ex. 
Verdict under 20 /.] — It is the custom of the 35 ; 10 W. R. 84. 

Queen’s Bench Division not to grant a new trial The rule, if the damages are under 20/., applies 
on the ground that the verdict is against the to cases of surprise and to actions of trover, 
weight of evidence where the damages do not BansonY. Didsbury, 4 P. & D.441; 12 A, & E, 631. 
exceed 20/., except under peculiar circumstances, Where a verdict for the plaintiff is under 20/., 
such as the trial of a right, or where the personal the circumstance that other actions depend on 
character of a person might be injured. Joyce the result of such verdict is no reason for granting 
v. J Ietropolita n Board of Works, 44 L. T. 811. a new trial on the ground of its being against 
The rule of practice, limiting new trials to the evidence. Leese v. Sylvester, 12 L. J ., C. P. 
causes of action above 20/., is founded on the 250. 

reason; that it must be ■ purchased by payment of Action for an injury to the plaintiff’s reputa- 
eosts, and applies to the plaintiff and the defen- tion, by the sale by the defendant of gun-locks 
dant. The only exception is, where there has of an inferior fabric with the name of the plain- 
been a misdirection of the jury by the judge, tiff stamped thereon. The jury having returned 
Yovmg v. Harrison , 2 0. & J. 14; 2 Tyr. 167 ; 1 a verdict for the defendant upon an issue bn 
L, J., Ex. 5. damages, ultra 51. paid into court, on the ground 

The rule that a new trial will not be granted that the sum paid into court covered the pecu- 
for either party where the sum given or recover- niary damage actually sustained by the plaintiff, 
able is under 20/. does not apply to replevin, the court, on an application for a : iw'tr]a.l,; : 
Miff son v. Cardwell, L. R. 8 C. P. 647 ; 28 L. T. 819. declined to interfere. Manton v. Bales, 1 C. B. 

A new trial will not be granted in hard or 444. 
trifling actions after a verdict for the defendant, 

except for a misdirection of the judge, or where Substantial Wrong or Miscarriage.] — Before 
a point has been reserved. Brooke v. Middleton , exposing parties to the expense of a new trial, the 
10 East, 268 : 1 Camp. 450. court must he able to say that the verdict was 

Where the judge misdirected the jury, by sub- manifestly wrong, and that there had been a 
mitting for their consideration a fact not. proved gross miscarriage of justice. Jenkins v. Morris, 
nor deducible from the evidence, the court granted 14 Oh. D. 674 ; 42 L. T. 817 — 0. A, 
a new trial, though the amount in. question was 

less than 1/, Maine v. Durey , 4 A. & E. S92 ; Novelty of Question.] — The novelty of the 
6 1ST. & M. 356 ; 2 HA W. 30. question at issue .is an element to he taken into 

After a verdict for less than 20/., a new trial consideration in deciding whether a new trial 
is only- granted where it can be granted without should he granted or not. Metropolitan District 
costs, e.g. for misdirection, and not where it Asylum v. Hill , 47 L. T. 29 ; 47 J. P. 148— 
could only be granted on payment of costs, e.g. H. L. (E.) 
for a verdict against evidence. Bryan v. Phillips , 

3 Tyr. 181 ; IC. & M. 26. Questions of Value. and' Importance,]— Value.' 

Where a verdict is under 20/., the court will and importance are not of themselves sufficient 
not grant a new trial, although it be against grounds for granting a new trial, unless there is 
evidence, and contrary to the opinion of the also some doubt in the question, though they 
judge. Scott v, Watkins, 4 M. & P. 23:7 ; 8 L. J. frequently weigh in obtaining a rule to shew 
(O.s.) G. F. 158. S. P., Roberts v. Karr , I Taunt, cause why there should not be a new trial. 
495 ; 10 R. R. 592; Turlington v. Starry, 7 Vernon v, flunkey, 2 Term Rep. 113; III. II. 444. 
W. R. 188. Where there has been but a short, time for 

Unless the conduct of the jury has been quite investigating a question of real property, of a 
outrageous. Manning v. Underwood , M l Clel. & doubtful and obscure nature, and of great value, 
Y. 266. bee ilium v. Boultbec 9 Ex. 738 : 2 although conflicting evident* has been left to the 
ChL, R 1072; 23 L. J., Ex. 208; IS Jur. 406; jury, and the court does not think the veniici 
2 W. R. 459. wrong, yet, if the inheritance is to be bourn! for 
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me v by the verdict, the court will grant a new 
trial on payment of costs. Swiimerton v. Stafford 
(Marquis), 3 Taunt. 91. 

The court refused to grant a rule for a new 
trial in an action of trespass, on the ground that 
the verdict was against evidence, where the 
damages fell below 201. y though the case was 
stated to be of general importance, as relating 
to the boundaries of a jurisdiction. Sowell v. 
Champion. 6 A. & E. 407 ; 2 N. & P. 627 ; W., 
W. & D. 667. 

The importance of the verdict to others besides 
the parties to the litigation is an element to be 
taken into consideration in deciding whether a 
new trial should be granted or not. Metropolita n 
District Asylum v. Hill, 47 L. T. 29 ; 47 J. P. 
148- — H. L. (E.) 

Where there is no surprise and no miscarriage 
of justice, a new trial will not be granted on the 
ground that the verdict seriously affects the 
character of the applicant, he having been 
examined as a witness, although new evidence has 
been discovered tending to vindicate his character. 
Lewis v. Tnmler, 2 C. L. B. 727. See Price v. 
Griffin, 1 Moll. 401 ; Shields v. Boucher , 1 De 
G. k Sm. 40. 


the same cause of action obtained a verdict, the 
court set aside the last verdict, and entered a 
nonsuit, in order that the plaintiff, w r ho claimed 
title to property which savoured of the realty, 
might not he for ever concluded from agitating 
his right. Lee v. Shore , 2 D. A B. 198 :1 L. j. 
(O.S.) K. B. 48 ; 25 It. B. 317. 

So, after a verdict found for the defendant, 
the court will, in its discretion, order a nonsuit 
to he entered, in order that the plaintiff may 
not be precluded from bringing another action. 
Hodgson v. Forster, 2 D. & R. 221 ; 1 B. A 0, 110; 
1 L. J. (o.S.) K. B. 35. 

By Inferior Courts.] — Inferior courts have, 
generally speaking, no right to grant new trials 
without the aid of a statutory power to do so. 
G. N. By. v. Mossop, 17 C. B. 130 j 25 L. J., C. P. 
22 ; 2 Jur. (N.S.) 21 ; 4 W. R. 116. 

An inferior court cannot grant a new trial, 
except on the ground of fraud, or irregularity in 
obtaining the verdict. Rex v. Oxford Corpora- 
tion, 3N. & M. 877. 
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Where a plaintiff had ‘ obtained against a rail- court will not reduce the damages if the judge is. 
way. company a verdict with damages, sustained not dissatisfied with the verdict. Britton v, 
by reason , of an accident to a train in which he South Wales By., 27 L. J., Ex. 355. 
was a passenger, and a new trial was ordered by Except in case of outrageous damages. Sharpe- 
the court of Queen’s Bench on the ground alone v. Brice , 2 W. BL 942. S. P., Leith v. Pope, 2 
of excessive damages, the finding as to negligence W. Bl. 1327. 

by the defendant company being approved by To render damages excessive, the amount 
two courts Held, that inasmuch as there had should be such that no reasonable proportion 
been no misdirection, the judge having put to exists between it and the circumstances of the- 


the jury whether all was done which was reason- 
ably and practically possible under the circum- 
stances of the case, and inasmuch as the damages 


J I' & rath 


Ir. E. 10 0. L.. 


In an action for false imprisonment, a new 


-Tn actions for tort the court 


were not of such an excessive character as to trial will be granted upon the ground of exces- 
shew that the jury had either been influenced by sive damages if, in the opinion of the court, they 
improper motives or led into error, there ought are enormous and excessive. Corheryv. Hickson,. 
not to be a new trial. Lambkin v. S. B. My., Ir. R. 10 C. L. 174. 

5 App. Gas. 352 ; 28 W. E. 837— P. C, 

To induce the court to grant a new trial on the Illustrations.] — Tn actions for tort the court 
ground of excessive damages, it must be shewn will not interfere with the damages found by the- 
that they are very excessive, or that a perverted jury, unless they appear to be grossly dispropor- 
view of the case has been taken by the jury, tioned to the injury sustained. Williams v. 
Edgell v, Francis , 1 Man. & G-. 222. Currie , 1 C. B. 841. 

The court will not grant a new trial on the Where, therefore, a landlord caused consider- 
groiind that the damages are excessive, unless it able injury to the crops of his tenant, by selling, 
is very manifest that the jury in assessing them felling, and removing timber without applying 
have either been actuated by an improper motive, for leave to enter, and the jury assessed the 
or that they have proceeded on a wrong prin- damages at 300Z., the court refused to interfere, 
ciple. Greed v. Fisher,^ Ex. 472 ; 23 L. J., Ex. although the net value of the entire crops did 
143; 18 Jur. 228. S. P., Smith v. Wood fine, 1 not exceed 200Z. Ib. 

O. B. (jls.) 660. * In trover for a diamond necklace, some of the- 

A verdict for damages will not be set aside diamonds composing it were traced to the defen- 
and a new trial granted on the ground that the dant. The jury found a verdict against him, 
damages are excessive, unless the court comes to with damages to the amount of the value of the- 
the conclusion that there was no reasonable pro- whole necklace. Upon an affidavit to reduce t lie- 
portion between the damages and the facts of damages to the value of the brilliants actually 
the case. The court will be reluctant to set aside traced to him, he did not swear in terms that he- 
a verdict in an action of tort on the ground that never had possession of the whole necklace, 
the damages are excessive, where there is evi- Affidavit held insufficient. Mortimer v. Cradoeh 


deuce of malice, and the nature of the case is 
such that malice is a legiti mate consideration for 


12 L. J., C. P. 166 ; 7 Jur. 45. 

300/. are not necessarily excessive damages for 


the jury in assessment of damages. Beeves v. a few 'hours’- imprisonment. Lceman v. Allen, 2 
Penrose, 26 L. R., Ir. 141. Wils. 160. 

The court will not, in an action for a breach • .So 2507, are not excessive damages for a 
of promise of marriage, grant a new trial on the malicious prosecution for nuisances. Farmer v... 
ground of excessive damages unless they are so Barling, A Burr. 1971. 

large as to induce the court to infer that the jury In an action for diverting a watercourse, where 
was actuated by undue motives, or acted upon a the jury,, under circumstances of aggravation, 
misconception of the facts. Gough v. Farr, 1 gave 3,0001. damages, the court granted a new 


Y. & J. 477. 


trial oii ; the ground that the damages gi ven. 


The court may, in any case, grant a new tidal greatly exceeded the amount of the in j ury proved : 


upon the ground of excessive damages. Bucher 
v. Wood. I Term Rep. 277. 


but they directed that the former verdict should 
stand as a security in the meantime for the- 


And there is no species of action in which the damages which might be given on the second 
court will not grant a new trial for excessive trial. Pie y dell v. Dorchester {Earl), 7 Term Rep. 
damages, if the circumstances require it. Hewlett 529. 


v. Crutehley , 5 Taunt. 277. 

Even in trespass for assault and battery. Jones 


An action for negligence was brought by a, 
child of seven years oil, by his next friend, to- 


v. Sparrow, 5 Term. Rep. 257. S. P,, Goldsmith | recover damages for injuries done to him by the 


v. Sefton ( Lord ), 3 Anst. 808. horse of the defendant. The jury found a verdict 

But in personal torts the court will look par- for 150/. Nine days after the trial the child 

rowly into the circumstances, as they very rarely died. Judgment was afterwards signed by the- 
grantanew trial for excessive damages. Fahrigas next friend. An application for a new trial was. 
v. Mosfyn, 2 W. BL 929. then made, on the ground of the death of the- 

The jury are the proper judges of damages, plaintiff since the trial : — Meld, that although 

and when they have once decided, the court will the damages were presumably given on the snp- 
not in general disturb the verdict, unless, they position that the child would 'continues to live,, 
have taken Into consideration matters out of the the ease, was not one in which tlu* e-mn would 
declaration or form of action; or, in matters .rant a new trial. Kranmr v. Wagmarh. -! 
which admit of certain, estimation, they have H. AO, 427; 35 L. J.. Ex. 1 43 ; L. L\ 1 Ex. 241 - 
extra • agantly, or_ through prejudice, exceeded 12 Jur. (N.s.) 395 : 14 L. T. 30 s ; 14 \\L R. 659. 
such measure. Gilbert v. Birhiusham, Lofft, In estimating the damages La hr. mb of pn>- 
771 ; Cowp. 230. raise to marry where the defendant him se lured 

In an action for a personal i ijurv arising from the plaintiff, the jury may fake into consul era- 
indisputable negligence, the injury being per- lion that her prospect of ‘marrying has become* 


liiiisi 

- 

i mi' 
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cation to her feelings in ceasing to be a respected g. Inadequacy of Damages, 

member of her family. The court will not inter- 
fere with the discretion of the jury as to the It is a general rule, that the court will not set 
.amount of damages, if they have not acted in aside a verdict in an action of tort, on account 
■error, or from misconception, or from undue of the smallness of the damages. Maurieet v. 
motives. Berry v. Da Costa , 1 H. & It. 291 ; 85 Brecknock, 2 Dougl. 509. 

L. J., C. P. 191 ; L. R. 1 C. P. 831 ; 12 Jur. The jury having given a verdict for only 20. 
(N.s.) 588; 14 W. R. 279. S. P., Tullid/je v. in an action for slander, the court refused to 
Wade. 3 Wils. 18. ' grant a new trial at the instance of the plaintiff. 


motives. Berry v. Da Costa , 1 H. & It. 291 ; 35 Brecknock, 2 Dougl. 509. 

L. J., C. P. 191 ; L. R. 1 C. P. 331 ; 12 Jur. The jury having given a verdict for only 20. 
(N.s.) 588; 14 W. R. 279. S. P., Tullidrje v. in an action for slander, the court refused to 
Wade. 3 Wils. 18. ' grant a new trial at the instance of the plaintiff. 

The question of damages is so peculiarly the Rendall v. Hayward , 5 Bing. (N.o.) 424 ; 7 
province of the jury that the court will not in an Scott, 407 ; 2 Arn. 14 ; 8 L. J., C. P. 243 ; 3 Jur. 363. 
action for seduction set aside a verdict on the In an action for slander, a new trial will not 
ground of excessive damages, even if they appear be granted on the ground that the damages are 
disproportion ed to the condition of the plaintiff, inadequate, unless there has been a mistake in 
and where the court might not in itself have point of law on the part of the judge, or a mis- 
awarded them so liberally. Evans v. Davies, 17 take in the calculation of figures or misconduct 
W. R. 679. ' by the jury. For sd ike v. Stone, 37 L. J., C. P. 

Where a jury had given 7507. in an action for 301 ; L. R. 3 C. P. 607. See Kelly v. Sherlock, 
defamation for words spoken of a beneficed clergy- 6 B. & S. 480 ; 35 L. J., Q. B. 209 ; L. R. 1 Q. B. 
man to his curate, a new trial was refused on the 686 ; 12 Juiv(N.s.) 937. 

ground that damages were excessive. Highmore In an action for injury by negligence of the 
v. Harrington , 3 C. B. (n.s.) 142. ’ defendant’s servant, the jury found a verdict for 

3,5002. having been awarded by a jury as the plaintiff, with one farthing damages, though 
damages, in an action against an attorney for it appeared that the plaintiff’s thigh was broken, 
breach of promise of marriage, the court refused and that he had paid 10 1. for surgical attendance, 
to set aside the verdict on the ground that the The court- granted a new trial on account of the 
damages were excessive. Woods. Hurd, 2 Bing, lowness of the damages. Avmitage v. Haley, 4 
(N.C.) 166. Q. B. 917 ; D. & M. 139 ; 12 L. J., Q. B. 323 ; 7 

The plaintiff, a person in a humble station of Jur. 671. S. P., Tedd v. Deny las, 5 Jur. (N.s.) 
life, had a relation, a lady of fortune, residing at 1029. 

the defendant’s house. The plaintiff beirigimpor- The court refused, in an action for the negligent 
tun ate in his demands for relief, and refusing to construction of a building whereby it fell and 
leave the premises, the defendant ordered a con- injured the plaintiff, to grant a new trial, on the 
stable to take him into custody, which he did, ground that the jury had given merely nominal 
and the plaintiff remained in custody at an inn. damages, there being no reason for supposing 
On the following morning he was brought before them to have been actuated by improper motives, 
the defendant, who offered him two sovereigns, Howard v. Barnard, 11 C. B. 653. 
which the plaintiff accepted. The defendant So, in an action against a surgeon for ncgli- 
also gave him money to pay for the hire of a gence, whereby the plaintiff lost his leg, a verdict 
horse and refreshment. In art action for false being found for him, with nominal damages, the 
imprisonment, the jury having found a verdict court refused to grant a new ^ trial, the judge 
for the plaintiff, with 1007. damages, the court having expressed himself satisfied with the ver- 
considered them to be excessive, and directed a diet. Gibbs v. Tunaley, 1 O, B. 640. 
new trial. Price v. Severn. 5 M. & P. 125 ; 7 A new trial will not be granted on the ground 
Bing. 316 ; 9 L. J. (o.s.) C. P. 99. that from the small amount of damages the jury 

must have come to a compromise, unless, from 
Power of Court to Reduce.] — In a case where the circumstances of the case, it is evident- that 
the plaintiff is entitled to substantial damages, there has been a total refusal on the part of the 
and a verdict for the plaintiff cannot be impeached, jury to discharge their duty, and the verdict is 
except on the ground that the damages are necessarily wholly inconsistent. Iviehards v. 
excessive, the court has power to refuse a new Hose, 2 Ex. 218 ; 23 L. J., Ex. 3. 
trial, on the plaintiff alone, and without the The court refused to grant a rule for a new 
defendant, consenting to the damages being trial on the ground of the insufficiency of the 
reduced to such an amount as the court would damages, where the jury had. given only one 
consider not excessive had they been given by farthing, in an action for taking the plaintiff 
the jury. Belt v. Lames. 53 L. 2., Q. B. 249 ; 12 before a magistrate on an unfounded charge of 
Q. B.D. 356 ; 50L.T.441; 32 W. K. 607— C. A. felony, merely because a question of character 
The defendant published in a newspaper several was involved. Apps v. Bay, 14 C. B. .112. 
libels of the plaintiff, who brought an action In an action for negligently driving against 
thereon. The defendant, in his defence, denied and killing a horse proved to be worth 30/., the 
that he published the words complained of in the jury, there being strong evidence to negative 
defamatory sense alleged, and as to one of the negligence on the part of the defendant, and some 
libels paid a nominal sum into court. The cause evidence the other way, contrary to the opinion 
of action in respect of which the money was of the judge, found for the plaintiff, damages 15h 
paid in was the same as that- set out in other The court refused to grant a new trial on the 
paragraphs of the statement of claim with a ground of the verdict being perverse. Hawkins 
different innuendo. T1 i jury found a verdict for v. Alder. 18 0. B. 640. 

50/. on the paragraph in respect of which the Where the defendants lost' a verdict through 
money was \ id in, and 3,0()o/. in resp ct of the the negligence of thou attorney, and the vei lict 
rest of the statement of claim: — Held, that was for 7/., one of the detendaurs having been in 
v did and indgme I should stand foi 3.000Z., court during the trial : — ' The court- refused to 
but that a remittitur dan Hum should Reentered grant a * ew trial on the grounds ot the smallness 
as to the 50/. Bolton v. O'Brien, 16 L. E.. Ir. of the sum, ami the presence of the defendant 
*83—0. A. See Lceson v Smith, 4 5 d M. n court, where lit might have heard the whole 
304 , ' of the evidence. Watson v. IS u-es, 6 Bing. (N.C.) 




vgf 

of?; 


mu 




PEACTICE — New Trial 




112 ; 6 Scott, 783 ; 7 D. P. 0. 127 ; 1 Am. 388 ; 
8 L. J., C. P. 36 ; 2 Jur. 991. 

In an action for slander imputing that the 
plaintiff had committed perjury, the jury found a 
verdict for the plaintiff, damages one farthing. 
The verdict was not satisfactory to the judge who 
tried the cause : — Held, that there ought to be a 
new trial, inasmuch as the amount of the 
damages seemed to have been arrived at by a 
compromise without duly weighing the circum- 
stances of the case. Fahey v. Stanford , 14 
L. J., Q. B. "7 ; L. R. 10 Q. B.*54 ; 31 L. T. 677 ; 
23 W. R. 162. 

At the trial of an action for serious personal 
injuries, caused by the defendant’s negligence, 
the defendant produced no witnesses, the jury 
assessed the damages at one shilling, and the 
judge did not express any dissatisfaction with 
their finding ; the majority of the court being of 
opinion, upon the evidence, that the amount of 
damages bore no reasonable proportion to the 
nature of the injuries, and inferring therefrom 
that the jury had not estimated the damages at 
all : — Held, that the verdict should be set aside, 
and a new trial granted. Beattie v. Moore , 2 
L. R., Ir. 28. 

A new trial will be granted, in an action for 
personal injuries sustained through the defen- 
dants’ negligence, where the damages found by 
the jury are so small as to shew that they must 
have omitted to take into consideration some of 
the elements of damage. Phillips v. X. 4' S. W. 
My., 49 L. J., Q.B. 233 : 5 Q. B. D/78 ; 41 L T. 
121 ; 28 W. B. 10 — C. A. 

Where in an action of contract the damages 
are not mere matter of computation, and there is 
any view upon which the jury might not unrea- 
sonably consider that there was a breach of 
contract, but no substantial damage, a verdict 
for the plaintiff for merely nominal damages will 
not, especially if the matter in dispute is only a 
small sum, be set aside. Niehol v. Bestwiek, 28 
L, J., Ex. 4. 

In an action against a bailee for injury to and 
destruction of goods, the jury returned a verdict 
for the plaintiff, with nominal damages : — Held, 
that it was no ground for a new trial that, accord- 
ing to the evidence, the damage, if any, must 
have been more than nominal, and that there 
was uneon trad icted evidence of a loss of goods 
to the extent of 21 Most an v. Coles. 7 H. & N. 
872 : 31 L. Ex. 151 ; LOW. R. 355. 

It is no ground for anew trial, in an action for 
an assault and false imprisonment, that the 
plaintiff had incurred an expense of 71. 14.?. in 
procuring his discharge from custody, and the 
jury has awarded him a farthing only. Brad - 
laugh v. Edwards, 11 C. B. (sr.sj 377." 


Nor to let the party into a defence of which 
he was apprised at the ■ first ' trial. o Vernon, v. 
Handley, 2 Term Rep. 113 ; 1 R. R. 444. 

A plaintiff having been nonsuited for not pro- 
ducing a document oil the trial, the court set 
aside the nonsuit on payment of costs, upon an 
affidavit only of his attorney, that lie, the 
attorney, “ as soon as he found that the action 
was likely to come on/' commenced inquiries to 
ascertain in whose hand the document was,' and, 
upon discovering this, immediately (through a 
person who promised to procure it) made efforts 
to obtain it, but obtained it too late for the trial, 
and now had it. Athens v. Given . 4 A. & E. 819; 

2 H. & W. 59 ; 6 N. A M. 229. 

Where a plaintiff had been nonsuited on the 
ground of the nonproduction of a bill of exchange, 
the court granted a new trial, upon an affidavit 
stating that the bill had been out: of the jurisdic- 
tion of the court ; had been sent for in due time, 
but not received until too late for the trial.; aiui 
that it was then, in the plaintiff’s possession.' 
Athens v. Owen, 4 N. & M. 123. 

After a full trial by a competent jury, if no 
fresh light can be thrown in, a new trial will 
not be granted. Camden v. Cowley , I W./Bl, 418, 

So, if there appears on the whole evidence 
enough to sustain the verdict found, indepen- 
dently of the facts brought into doubt, the court : 
will not interfere and border a new trial, although 
the right is bound, Ilartwriyht v. Badlmm, 11 
Price, 383. 

But if the question has never been fully Before 
the jury, a new trial will be granted, Mew x. 
Malden, 4 Burr. 2135. 

The court will not grant a new trial to. let in 
evidence negativing the consent of a minor’s 
parent in an action depending on the validity of 
a marriage, when that evidence might have been 
produced' at the first trial. Doe < l. Ja tnes v. Frier. 

1 M. & Ry. 683 ;• 6 L. J. (o.s.) K. B. 157. 

Counsels Discretion,] — A new trial will not 
be granted because the counsel thought it pru- 
dent to omit evidence which i hey had. in ! heir 
briefs. Sponyx. Jloyy, 2 \Y. BI. 8o2. 

For a client is bound by the conduct of his 
advocate ; and the court will not grant a new 
trial on the ground that the witnesses were mu 
examined by counsel according to the request e£ 
the attorney engaged in the cause. Ho 1 1 v. 
Btothard , 2 -Gliit. 267. 

So, if the leading counsel takes one lino of 
case, contrary to the opinion of his junior <■> mused 
the court will not permit the junior counsel m 
obtain a new trial, upon the* ground that he was 
prepared with evidence to support another lino 
of case, which his leader repudiated. Pielir.rhhj 
v. Dawson, 4 Taunt. 779. 


/ ; ;:.\;/;;Bg.:Absbrice;Of : \Eyidence'' at. flie Trial. .Absence of Witnesses.] — The absentee of n wit- 
ness is no ground for a new t rial ; n j iplieat ion ought 
If evidence, which either was in the possession to be made to postpone the trial. Edwards v. 
of the parties at the time of a trial, or might by Dig mm, 2 D. P. G. 642. 

proper diligence have been, procured, is not pro- if a witness who is necessary to the plMnuifs 
duced at the trial, and the case is decided case is not sent, for in time, owing to the fraudu- 
ad versely to the side for which the evidence was lent management of the defender! t/s attorney in 
v opportunity fur producing that negotiating, till too late for 1 he phbutiff to pm- 
cviilence ought to.be given by granting a new cure his presence at the assigns, the plain tiff 
V/ 1 4 ^fedd' i v. Atl Area., L. U. 1 11. L. (8c.) sh a 3d ipply to tli* * jiuhmni nhi prim fu put mi 
*'*■'* "^ : -2 L. T. 631. the trial, ami if refused, should withdraw the 

A 1 * ! ‘ lnal s 1 d tm die grour 1 record hut m mud n > tab h , >hi m< >> sue- 

....... flint A nai'tw i i I MA.* fvi r*il . oitl/lnn/tt. ,U.. -iU .. •£ ... .„*» _ n it 
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°L „ asfsia^^Hrs^s 

affidavits alleging that a material with . | ancestor), which they the c hristiaii 

been prevented from attending ■ ^ sue- trial, in consequen , om th e ancestor had 

out Shewing grounds for a ; name of the P ere0 ? T was expected that 

cessful party is implicatec m . a p e p e £ , been niarriec , a 5\. d tQ eI1 ter, to avoid a hne 

and it will not suthce to state me J his they might be obh&i ne w ejectment 

that the witness has been G 31. intended to he levied ** 010 ^ ^ do so on 

instance. Mirth v- o J ’ men t of j could be brough ^ • t £ e costs of the former 

,, yswsiBftSft- ~rS' a i S“'Kiw.. s « - «*-» > *>■» *"• 

h action against the acceptor ot a 1 I 21 B . R. 780. kte verdict is not 

' nahvritlng of the defendant I founded, tbou^d^eted ^ 

% t s* ! S&kSs 


Where a new muu. lo /7 1 /, t affidavits must exaiumat— - 
h y,o l witness’s absence, and btatin,-, notion party, and vhich w - the nature of evidence 

n „ te to . 1M *» » «* -t? s £«.a Vjs&sss* -3 

w&a»pg6*E*i 

said to have been kept a ".‘;V t any steps had 

^.otnvinl evidence, 01 th a j 1 ,i tn ft _ _ riAYisroiracy. 


^vas noi ^‘“'7 t away could nave 

paid to have been kept aw. y steps had 

any material evidence, 0 ^ ^, aod the 

1 icier taken to procure then «t ^ 12 W . R. 
rule was discharged. JJealev. 


5. Perjury, Forgery, or Conspiracy. 

A new trial will wa^ 

SJCrSiSce convicted of perjury. 


;v A new «««* — , _,,y vnnm r the veruiut >*•«« 

. nesses, upon whose pest^ co bicted of perjury. 

_ f Wew Evidence. obtained, have been * 

>ut‘< had not * /? Beaumont, 8 The" question m dispute, * t , seC ond 

W Tho discovery ^ ;| 

*« C ; 

1 7 iji peoverv Of new evidence by the attwmey ot __ R ^ that that in bowing a new 

B 

ft "HS, 

l>TOl »^ tmd. eiKlcn. ltofc if brought before a , ^ %eamjy . Mmr.h Lo®, ( h ‘\ ftat tlie plain- 


a ,» for vw - 

Sdfeven.. An,l,^ V. Um>, - • *, „fl ; ^ ,** ion —"tit. 

11 . . : t b e wanted on the j t ) . v . SinmirM, ‘J iIo ote, p ' tl .; a i. 0 n the 

Auewtnalw.UnoU o . { it , »„»«» that \Pg»t v - u not grant a ne y , \ 


■, mid be given- „,«Snd fora^ newtrialte anacwon^ — 

11. . . , , viU not bo granted on the gwnad ® f , Simtmns, 9 Motne, o, • „ t he 

he ,,arty ought ^ (ho forme r mal. |”j ‘ . hmp^-re v. Man '^ uati( . u 0 £ 


if pavty n^W.^yrthc former trial. f^^k^Ure y.Wr»£ ^ 

,S'SLS^?*& “■ 
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’ P la ;ntiS .suggesting that I some weight with the com- 
Avas forged by one W., and applying appears to k™ 
itttesses to the bond were M/te, 1 iSp 717 
veidict was recovered by It is no ground for a new i 
1 ordered. Cod/lrmgton v. called to prove a certain fact 

.,<• ,, supposed ground of incompeb 

£ ,°f P«W i °r the witness who was called establ 
6 t01 ' a UBW tnaL which was not disputed by t 
i V i* t tlx© defence proceeded upon 

ury had found a true bill upon which the verdict tin 
for conspiring to defraud Brans, 3 East 451 
i action, a new trial was The 
Beaumont, 8 Moore, 612 


improper rejection of a witness as 
w nt > | Patent is ground for a new trial since the I 
20 K QU - v ict. c. 90. Bo, ile v. Wiseman, 3 € L l 
I 10 Ex (J4 7 ; 24 L. J., Ex. 160 ; 1 Jur.Vx.s. 
3 W . lx. 206. 

Xhe court refused to grant a rule nisi 
new trial where a person (not; originally ini 
to be examined) who was in court, and wl 
been there during the trial, was called t 

evidence, and was not allowed to be exaruii 
Richards v. ground. . Att.-Gen. v. Bulpit, 9 Pra 

h. 11. 637. 

)re to a con- , T an application for a new trial on the g 
endant, who a witness who described himself hy% 
and, upon a H ame ^ ie trial, and was sworn on dm 
f, the judge testament as a Christian, was at that time ; 
the attorney a P. fended the synagogue : — Hdd, tha 
clge that he bbjection was too late, ami that the oar 
't granted a taken ? subjected the witness to the eonscviu 
the former /t P er J m 'J 3 *£ he had sworn falsely, Sri 
Truebod,/ v. & 0 *™, 3 By, & B, 232 : 7 Moore, 36/ 

1 he court will not grant a new trial "o' 
an affidavit ^ uud of , «• refusal by the judge to all* 
le a mistake , nes ? to be called after the case had been *4 
n y. Fisher , ? n f ss / is made out very clearly indeed tha. 
690. judge in refusing has wrongfully exercise 

plaintiff’s S,l?? retion * Middleton, v. Burned, is bVd. 
question at * , • 

tXf Qe ?. w ® en ttie parties, is no ground for a new „ ^ here an attorney gives evi<leuce after one 
lah Knight, 1 Man. & G. 941. tBc case as advocate a new trial will bo uL 

Where a plaintiff was nonsuited, because an ® urm v - Pdchwoad, .1 B. C. Ren 3P> .‘Ti 
no-reoment appeared by the defendant’s evidence |42 8. P., Stone* v. Byron. 4 1). y “p ;;<» 

move . th * n the proper number of words b- C. Rep. 248 ; 10L.,LQ. II 32 : II J u r 
bore, but it afterwards turned But T * s / e (Mhheft v. Jfuehon, i EL & iff n’ 
u tha t the witness called at the trial had mis- b. J., Q. B. 1] ; 1 7 Jur. 488 : 1 w. It 
counted the number of words : the court granted lfc is 1,0 ground for a new trial tint* 'thl ui 
?? “ft™ 0f that fact ‘ been asked while und/ X/ 

sqm v - 3 Car. 1*. 26. J nation whether he was the anther oft ,n, 

dho me i? .contradiction of witnesses is not w *“ cl1 contained expressions of „,Jr‘r.J 
t/ hfl S f h r Ien LTT lfo! ' anewtl ' ial ’ althOTt fh J'f^ions subjects altogether at vuriLi.v v 
th i d inrl directed the jury contrary to their pose generally received amnnuxt < ’lu Kf - f! 

l- 2 0hit - 271. having declined to answer on ihe ..round '( 

dirUbL fi 6 me / C aftlda vit of one party contra- J 118 answer in the affirmative mHir/ubiuw j 
1 „T-° * fitnesses on the other side. JPeimy. to a criminal prosecution, the c..ui/|‘ 
/fitV l aunt - 64n i 13 B. B. 710. defendant was permitted for a , lV 

It the testimony of witnesses on which a (obviously with a view to preiudiec j|.,! > i.j'r, 
^h^pwooeded is founded o tt and itefves the jury) to read " 

.. ciedif nom particular circumstances, anrl simi lar tendency from of Jug* nrirmd m 

hose circumstances are afterwards clearly falsi- T h timc thu i ' Pt “ 

wl by aftdavit the court will grant l new VMil was Le author, m-X id , 
n il. i«for v. J Imddl, 1 Bos. & 427. exposed his not ions the 4' X 

t iLTri^X /? r pjatetlfi denied l m J ^8 entitled to have k-f.W t'i«.m a il 
’ i i 1 a P ll ‘} t,1H}ia d«ml that the accident was tacts and eirctmi, stances from whiel. tiff t 


6 . Palse or Mistaken Testimony, 

The court will not generally grant a new trial 
on the ground that a witness became agitated 
and confused during the examination, and gave 
Ins evidence contrary to truth, from the effects 
ot a sudden paralytic affection. “ 

Mammumd, M‘Ciel. 179. 

Where the plaintiff’s attorney j 
versation with a witness for the < 
liad. denied ever speaking to hh 


iion of Witnesses. ' ■ ■ Tlie emn 'f will not p. 
\ g' ' A .a- new trial on an obi* 

/Sttf tMSSU ? f unless the , 

tot ;? ™,f? UDd the J ad S® commenced 
’ UL xna > have - 7 I- a. 

V : ; d : ; V 




•>/.v 

. ■ .. ■' j 1 1 1 



PRACTICE — New Trial 


ground that evidence has been admitted which was that the machine was faulty in its construe - 
ought to have been rejected, if, exclusive of such tion. In opening the case the plaintiff’s counsel, 
evidence, there is enough to warrant the finding in order to shew that the defence was not bona 
of the jury. Deed. Teynham (Lord') v. Tyler , fide, proposed to read in evidence a letter written 
6 Bing. 561 ; 4 M. & P. 377 ; 8 L. J. (O.S.) 0. P. by W., the defendant’s son, who had the manage- 
222 ; 3.1 It. It. 496. But see Ilodson v. Midland men t of the machine, and alone corresponded 
Great Western My., Ir. R. 11 C. L. 10.9. with the plaintiff. Subsequently W., who was 

Where improper evidence is received and a in court, was called as a witness by the defen- 
verdict given for the party adducing it, the court dant, but was asked no question ; the judge then 
will grant a new trial, although there is no other ruled that the letter was receivable in evidence 
evidence on the sam e point i n favour of the same against the defendant. A verdict was found f or 
party, unless they see clearly that the improper the plaintiff, and the defendant having applied 
evidence could not have weighed with the jury, for a new trial : — Held, that whether or not the 
or that the verdict, if given the other way, would evidence was admissible in the first instance, it, 
have been set aside as against evidence. Wright subsequently became so by W. being called as a 
v. Doe d. Tatham, 7 A. & EL 313. S. De witness, and the fact that- W. was not examined 
Rutzen v. Farr, 4 A. & E. 53 ; 5 N. & M. 617 ; by the party calling him, nor asked whether he, 
1 H. & W. 735 ; 5 L. J., K. B. 38. had acted bWa fide, made no difference. PS. 

Where, in ejectment, evidence was received in Under Orel. XXXIX. r. 3, the court may refuse 
favour of the plaintiff which was inadmissible, a new trial on the ground of the improper 
but all objections and exceptions were reserved admission of evidence, although a rule nisi has, 
for the opinion of the court by the consent of been obtained before the Judicature Acts came 
both parties : — Held, that the defendant was not into operation. Mirp v. Faulkner, 34 L. T. 284 ; 
entitled to a new trial without payment of costs, 24 W. B. 774. 

on the ground of the reception of this evidence, A verdict ought not to be disturbed for the 
if the legal evidence admitted shewed the title to reception of illegal evidence which had no effect 
be in the lessors of the plaintiff ; as, upon such a whatever upon the result of the trial. JSTCreesh 
reservation, the court is called upon to decide v. Me Gemigh, Ir. R. 7 C. L. 236. 
whether the lessors of the plaintiff are entitled In trespass quare clausum fregit, on a plea of 
to recover or not. Doe d. Gilbert v. Doss, 7 a right over the locus in quo, a witness for the 
M. & W. .102.,.' ' . plaintiff, in cross-examination, spoke of the exer- 

'■■A Where.; an objection is taken to the admissi- cise of the same light by other persons besides 
bility of evidence, but such objection is not the defendant ; on liis re-examination he gave 
afterwards pressed, and no subsequent applica- evidence of the exercise of the right over places 
tion is made to have it struck out, the cir- other than the locus in quo, and the jury found 
Cumstanee of its having gone to the jury is no for the plaintiff : — Held, that the improper recep- 
ground for a new trial, even though it should tion of this evidence was no ground for a new 
appear in the result to have been on particular trial on the part of the defendant; the judge 
grounds open to objection. Ferrand v. Milligan , ought to have been requested to expunge it from 
/15 Q.. B. 103. j./'l Q 'Jur. 6. . his notes at the trial. Dleioitt v. Tregonning, 3 

The improper reception of evidence when the A. & E. 554 ; 1 H. & W. 432. 
fact is fully proved aliunde is no ground fora Where documents are put as the defendant’s 
new trial. Sbindt v. Roberts, 5 D. L. 460. evidence in the course of the plaintiff’s case. 

The mere fact of a document being admitted, without objection on the part of the plaintiff, ' 
though not legal evidence, the items enumerated they are to be taken as the defendant’s evidence, 
;iii which ''were .'proved, by other evidence, is no and as received by consent, and their reception 
ground for granting a new trial. Stindt v. cannot be subsequently made a ground for a new 
Roberts, 2 B. C. Rep. 212 : 17 L. J., Q. B. 166 ; trial ; the question whether the issue raised on 
12 Jur. 518. the record called for any evidence on the par* 

When evidence legitimately admitted in the tieular point, being quite a distinct and separate 
course of a cause raises a latent ambiguity, question. Campbell v. Loader , infra, 
evidence to explain that is properly admissible.;. , 

but if there is, in truth, no latent ambiguity, n ^ . . 

and the evidence to explain is consequently 9 ‘ Improper potion of Evidence, 

inadmissible, still the improper admission of such By Ord. XXXIX. r. 6, 4; A new trial shall 
evidence would not be a groun< l for a new trial, not be granted on the ground of misdirection, 
because the writing would then be for the court or of the improper admission or rejection of 
to construe without regard to the evidence. Draff' evidence . . . unless, in the opinion of the court 
v, Conybeare, 13 C. B. (N.s.) 263 ; 9 Jur. (y.S.) 78. to which the application is made, some sub- 
in an action for false imprisonment, where a stantial wrong or miscarriage has been thereby 
verdict with 2002. damages was given for one occasioned in the trial,” Where, therefore, in 
night’s confinement iri a prison, evidence of a an action against a solicitor for negligence, 
trespass by the defendant on the goods of the founded on the breach by the defendant of an 
plaintiff arising out of the same transaction alleged duty, the jury negatived the facts on 
committed on the following day, was admitted which such duty was founded, and judgment 
for the purpose of shewing that the defendant was entered for the defendant, a new trial will 
was actuated by malice : — -Held, to he no ground not be granted on the ground of improper 
for granting a new trial. Edgell v. Francis, 1 rejection of evidence, when the evidence, if 
Man. & Cf. 222, * admitted, would only have gone to prove failure 

A new i rial will not be granted fai evidence in the performance of the alleged duty and the 
prematurely admitted, but win :h beam ics a bin's- extent to which it. had been violated, but would 
siblo iri rhe course of a trial. Found v. Wallace, not have thrown light upon its existence or 
37 L. T. 361. nature. Manley v.Palaehe, 11 R. 566 : 73 L. T. 

In fin notion nrrnhixL the. dpfondtmt for non- 98 — P P, * 
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Where the motion for a new trial is grounded 
on the improper rejection of evidence, the 
evidence ought to have been formally tendered 
to the judge of the court and rejected by him. 
Bern V. Eibby, 36 L. J., Ch. 455 ; L. R. 2 Ch. 
127 ; 15 L. 1\ 399 ; 15 W. E. 20S. 

The court refused to go into the question of 
improper rejection of a document on the ground 
that it did not appear by the judge’s notes that 
the document had formally been tendered in 
evidence. Campbell v. Loader, 3 H. k C. 520 ; 
34 L. J., Ex. 50 ; 11 Jur. (N.S.) 286 ;11L. T. 608 ; 
13 W. R. 348. 

Where an objection is taken to the reception 
of a document on the ground of the want of a 
stamp, and the objection is allowed by the judge 
and the evidence rejected, it is the duty of 
counsel intending to rely on such rejection as a 
ground for a new trial, to object to the rejection 
of the document after the judge’s decision that 
it requires a stamp, and formally to tender the 
document in evidence, and to require a note to 
be taken of the tender and its rejection ; and 
failing to do so, the rejection cannot afterwards 
be made available as a ground for a new trial. 
Ib. 

Where evidence is rejected which is tendered 
for one purpose, and it is inadmissible for that 
purpose, but is admissible in another view of the 
case not alluded to at the trial, the court will 
not grant a new trial upon an improper rejection 
of evidence. Ilex v. Grant, 3 N. k’ M. 106 ; 5 
B. & Ad. 1081. 

If a document is offered on one ground which 
is untenable, and is rejected, and after the trial 
it is discovered that the document might have 
been offered on another ground, which was a 
good one, the court will not grant a new trial ; 
at all events, not. unless manifest injustice would 
ensue, and the party could not by due diligence 
have offered the document on the proper ground 
at the trial. Doe d. Kinglake v. Derm, 7 C. B. 
456 ; 18 L. J., C. P. 128. 

The rejection of evidence, which , if admitted , 
would not alter the case, or establish any fact 
not already proved by other means, is not a 
ground for a new trial. Alexander v. Earlier , 
2 Tyr. 140 ; 2 0. & J. 133 ; 1 L. J., Ex. 40. 

Where evidence has been improperly rejected, 
the court will grant a new trial, unless with the 
addition of the rejected evidence a verdict given 
for the party offering it would be clearly and 
manifestly against the weight of evidence. 
Crease v. Barrett, 1 C. M. & R. 919; 5 Tyr. 
458 ; 4 L. J., Ek. 297.' ' ' “ 

When evidence tending to establish a point 
already supported by more direct proof is 
improperly rejected, the court will not grant a 
new trial on that ground, if it sees that the case 
would riot have been advanced further by 
admitting the particular piece of evidence. Doe 
A Welsh v. LangfieU , 16 M. & W. 497. 

A new trial cannot be granted on the ground 
that documents have been improperly held pro- 
tected from production, if it appears that they 
were irrelevant to the issues, or not admissible. 
Beat sun v. Skene, 5 H. & N. 838 : 29 L. J., Ex. 
430. : 6 Jur. (*r.S.) 780 ; 2 L. T. 378 : 8 W. li. 544. 

To entitle a, party to a new trial on the ground 
of the rejection of evidence, it must appear not 
merely that it was offered and not received, but 
that the judge was given to understand, that its 
reception was pressed, and that he deliberately 
rejected it. - Wkifehouse v. Hemnmit , 27 L. X, 
Ex 295: 6 W. R. 188. 


10. Misdirection and Non-Direction of Judge, 

Misdirection.] — It is not misdirection, for the 
judge to tell the jury his own opinion on the 
issue before them. Smith v. Dari, 54 L. J., Q. B. 
121 ; 14 Q. B. D. 105 : 52 L. T. 21,8 : 33 W. R. 453. 

It is no ground for anew trial for misdirection, 
that the judge expresses a strong opinion upon 
the facts either way ; the whole being left to the 
discretion of the jury, where the question is one 
peculiarly for their consideration. . Deleher v'v.' 
Brittle , 4 M.& Scott, 295 ; 10 Bing. 408 ; 3 L.J., 
C. P. 85. S. P., Foster v. Steele, 5 Scott, 28 ; 3 
Bing. (N.e.) 892 : 6 L. J., C. P. 265. 

It is no misdirection if the judge states, in 
strong terms the impression which the 'evidence 
has made upon his mind, unless it is clearly 
shewn that the impression was not warranted 
•by such evidence. Davidson v. Stanley, 3 Scott 
(kit.) 49 ; 2 Man. & Gh 721. 

Where in an action for the recovery of land 
there was evidence that part of the land claimed 
by the defendants under a. possessory title 
admittedly derived from the plaintiffs, had been 
unenclosed within the statutory period, such 
evidence ought to have been submitted to the 
jury, and it was a "misdirection on the part of the 
judge to say that, as the plaintiffs had not 
proved possession by themselves for twelve years 
before action, the verdict should be for the 
defendants ; and a new trial was rightly ordered 
by the Supreme Court. Kingston Bare Stand v. 
Kingston Corporation, 66 L. j., P. O. Ill: [1897] 
A. C. 509— P. C. 

To entitle a party to a new trial on the ground 
of misdirection, it must be shewn -that •the..jiiiry:'.: 
has been thereby induced to form a wrong 
conclusion. Newcastle (Duke) v. . Broxtbwc, T • 
N. & M. 598 ; 4 B. & Ad. 273. 

' Where a new trial is moved for on the ground 
of a misdirection in point of law, if the! court 
sees that justice ;has been done between' the' 
parties, they will • not set-aside the verdict, not*: 
enter into a discussion of the question of law, 
Edmonson v. Maehell , 2 Term Rep, 1. 

It is not a misdirection if the judge refers the 
jury to their own knowledge of any particular 
facts, which have been proved as matter of 
illustration only, and not as matter of evidence. 
Ilex v. Sutton, 4 M. ch S. 532. 

A direction, partially incorrect, is not a ground 
fora new trial, where the verdict is consistent 
with the justice of the case. 1 Vi ekes v. Clatter- 
huvh, 2 Bing. 483 : 10 Moore. 63 ; 3 L. J, (n.s.) 
C. P. 67 ; 27 U. R. 692. 

If the plaintiff’s counsel acquiesces in the 
judge’s ruling, whereby the defendant takes a. 
verdict without going into his ease, the plaintiff 
will not be afterwards permitted to move for a, 
new trial on the ground of a misdirection. 
Ilobinsim v. Cook, 6 Taunt. 33H ; i6 it. R. 62-1. 

The judge directed the jury, if they came to a 
certain conclusion, to give their verdiei for the 
plaintiff ; but if they came to either of i wo other 
conclusions, which he pointed out, to Ibid for 
the defendant, and state on which ground their 
judgment was formed. The plaintiff thon cho.>e 
to be nonsuited : — Held, that he was not. entitled 
to a new trial on account of ndsdireetion, if 
either of the two latter points was rightly put lo 
the jury. T7 taker w Corks. I B. k Ad. 115: 
AX & M.'JoffrS (o,s.) j\EB.,34L : ' \ 

In trespass quare clausum Iregit, tficre was a 
plea claiming a right by custom, and another by 
prescription, ami. several others by turn -existing 
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grants ; the judge called the attention of the jury 
to the nature of the mode of claim, and told 
them that, in order to support the prescription, 
exclusive enjoyment was necessary : — Held, that 
it was no misdirection, as the expression “ex- 
clusive ” was used to point their attention to the 
different nature of the claim by custom as a 
public right, and by prescription as a private 
right. BlewiU v. Treqonnmq , 3 A. & E. 554 ; 1 
H. & W. 432. 

If a judge, on leaving to the jury a question 
partly depending upon the construction of an act 
of parliament, does not give the jury an explana- 
tion. of the meaning of the act sufficiently com- 
prehensive to enable them to decide the" parti- 
cular issue, it is a misdirection. Elliott v. South 
Boron By ', 2 Ex. 725 ; 17 L. J., Ex. 262. 

Where the plaintiffs case was clearly supported 
by a qualified admission made by the defendant : 
—Held, no misdirection, that the judge did not 
distinctly tell the jury that the whole" admission 
must be taken together. Beckham v. Osborne 
6 Man. & G. 771 ; 7 Scott (n.k.) 520. 

The court will not grant a defendant a new 
trial where there has been a misdirection with 
respect to one item only of the plaintiff’s demand, 
and the plaintiff consents to reduce the damages 
by the whole sum in respect of which the mis- 
direction took place. Moore v. Tuckioell , 1 C. B. 
607 ; 15 L. J., 0. P. 153. 

Where a judge mistakes the law upon a 
collateral point, upon which a bill of exceptions 
would not lie, a new trial will not be granted as 
of right, but the court will exercise its discretion 
according to its opinion of the result being in 
accordance with the justice of the case. Black 
v. Jones, 6 Ex. 213 ; 20 L. J., Ex. 152. MS. P., 
Xorbury {Earl) v. Kit chin, 7 L. T. 685. 

A mistaken ruling as to a matter collateral to 
the issue, not being ground for a bill of excep- 
tions, will never be made ground for a new trial, 
unless the court can see that injustice has been 
occasioned by the mistake. Henman v. Lester , 
12 U B. O t .S.) 776 ; 9 Jur. (N.S.) 601. 

It is no ground for a new trial that the judge 
leaves to the jury as a question of fact that 
which, he should himself have decided as a 
matter of law, unless the objection is presented 
to the notice of the judge. Doe d. Strickland v. 
Strickland , S C. B. 724. 

( A wrong observation by a judge on a matter 
•of fact, which is left as a question of fact for the 
jury, is no ground for a new trial. Taylor v. 
Ashton, 11 M. & W. 401 ; 12 L. J., Ex. 363. 

It is no ground for setting aside a verdict that 
the judge in summing up has commented, how- 
ever strongly, on the arguments made use of by 
the counsel for the unsuccessful party in his 
address to the jury. Darby v. Ometcy , .1 H. & N. 

1 ; 25 L. J.. Ex, 227 ; 2 Jur. (N.s.) 497, 

On the trial of an action for slander, before 
die plaintiff's counsel stated his ease, the judge, 
in the hearing of the jury, suggested to the 
parties that it would be better to withdraw a 
juror. This was declined, and the jury found a 
verdict for the defendant : — Held, that this 
-observation of the judge was not calculated 
improperly to sway the jury to give their verdict 
for either of the parries. Lloyd v. Jones ,6 IS. & A 
475. ' 

The circumstance of the judge having left an 
immaterial question to the jury, with a direction 
that, if they find it one way, they must return a 
verdict Jlor the defendant, does not or Mile the 
plaintiff to a new trial if upon all the order 


undisputed facts of the case the defendant is 
clearly entitled to the verdict. Clarke v. Arden , 
16 C. B. 227 ; 24 L. J., C. P. 162 ; 1 Jur. (x.s.) 
710 ; 3 W. R. 444. 

Upon a difference of opinion, it is no misdirec- 
tion to tell the jury that they ought to yield to 
conviction and to conversion by their fellows. 
Everett v. Youells, 1 N. & M. 530 ; 4 B. & Ad. 
681. 

It is for a party shewing cause against a rule 
for a new trial on the ground of misdirection to 
shew that the alleged misdirection did not cause 
a miscarriage of justice ; and he must shew it by 
authentic evidence. Anthony v. Halstead , 37 
L. T. 433. 

Where a jury had not acted according to a 
misdirection, but had given damages, the court 
would not grant a new trial, on the ground of 
the misdirection. Tioigq v. Potts , 1 C. M. & R. 
89 ; 3 Tyr. 969 ; 3 L. J., Ex. 336. 

The refusal by a judge to direct a jury to find 
for the plaintiff or for a defendant does not 
constitute misdirection. The evidence on which 
his refusal was founded, and the reasons for 
impeaching it, must he stated to him at the time. 
Greene v. Bateman , L. R. 5 H. L. 591. 

Action by payee against the maker of a note. 
Plea,^ set-off. At the close of the defendant’s 
case it was submitted that there was no evidence 
to go to the jury in support of his case. The 
judge declined to stop the case, and the plaintiff 
gave evidence ; a verdict was found for the 
defendant : — Held, that the plaintiff could not 
afterwards move to enter a verdict, on. the 
ground that the cause should have been stopped 
at the end of the defendant’s case. Allen v. 
Car no, 7 El. & Bl. 463 ; 3 Jur. (N.S.) 1146. 

' Qua?. re, whether the word misdirection in Orel. 
XXXIX. applies to a nonsuit. Hall v. June, 49 
L. J., C. P. 721 ; 43 L. T. 411. 

The trustees of a dock were sued for injury to 
a vessel, on the ground that, knowing that the 
dock and the entrance thereto were, by reason of 
a bank or accumulation of mud, in an unfit state 
to be navigated and used, they suffered the same 
to continue in such state so that the vessel, in 
entering the dock, struck against arid became 
embedded in the mud. The defendants denied 
this, ascribing the injury to another cause, and 
the witnesses on both sides appeared to agree that 
if the mud bank had existed as alleged it must 
have been seen by the defendants’ ser vants. The 
judge was not asked by the defendants’ counsel 
in his summing-up to leave specifically to the jury 
the question of their knowledge of its existence, 
and lie left to the jury in suhstance the question 
whether the bank had existed as alleged by the 
witnesses on one side, and denied on" the other. 
The jury found for the plaintiff, adding that the 
injury had not arisen from the cause to which it 
was attributed by the defendants : — Hold, that 
there had been no misdirection, and that the 
verdict was not bach Gibbs v. Liverpool Dock 
: .Tru$f&e$ J:28 : ; : L( J^ExhoT,:-' 

Where a question of fact, proper for the decision 
of the jury, has been withdrawn from them, and 
a verdicr directed, a u-.-w nM i! would have been 
ordered, even though an opposite verdict would 
have been against the evidence. Brew y. Candle . 
ir. B. 9 0. L. 15L 

u Substantial Wrong or Miscarriage,”] — The 
appellant wrote and circulated a letter addressed 
to the respondent charging the respondent 
with being “ participant in illegal profits whilst 


520 



PRACTICE — N ew Trial. 


holding positions of trust.” Both appellant and 
respondent were governors and benefactors of a 
college. The appellant also acted as solicitor to 
the college, and in that capacity had received 
profit-costs. In an action for libel by the respon- 
dent the judge in his charge to the jury expressed 
his opinion that by a clause in the memoran- 
dum of the college 'the solicitor was entitled to 
charge profit-costs, and substantial damages were 
awarded. On motion for a new trial, the Court 
of Appeal held that the clause referred to did not 
bear the construction placed upon it by the judge, 
but that, notwithstanding the misdirection, the 
case of libel was made out, and refused the appli- 
cation. The house of lords reversed the decision 
of the Court of Appeal, on the ground that there 
had been “a substantial wrong and miscarriage, ” 
inasmuch as an important and serious topic had 
been withdrawn from the jury. New trial 
ordered. Bray v. Ford, 65 L. J., Q. B. 213 
[1896] A. C. 44 ; 73 L. T. 609 — H. L. (E.) 

Non-Direction.] — -Non-direction is only a 
ground for granting a new trial where the verdict 
is against the weight of evidence. Ford v. Laeey, 
7 II. & N. 151 ; 30 L. J., Ex. 351 ; 7 Jur. (N.S.) 
681. 8. P., Great Western By. of Canada v. 
Braid , 1 Moore, P. G. (N.S.) 101 : 1 N. B. 527 ; 
9 Jur. '(>\S.) 339 ; 8 L. T. 31 : 11 W. B, 444-. 

It is no ground for a new trial that the judge, 
in his summing up, omits specially to leave to 
the jury a point made in the course of the trial, 
if the whole ease was substantially left to them. 
Robinson v. Gleadmo, 2 Scott, 250 ; 2 Bing. (N.C.) 
156 ; 1 Hodges, 245. 

— — Point not raised at Trial.]— When counsel 
for the defendant advisedly abstained from sub- 
mitting to the jury a question of fact which was 
open upon the pleadings, and which, if answered 
in his favour, would have entitled him to the 
verdict, and the judge also abstained from 
noticing it in bis summing up, the court refused 
to grant the defendant a new trial as for a mis- 
direction. J /art in v. (r. N. By., 10 C. B. 179 ; 3 
C. L. H. 817 ; 24 L. J., C. P. 209 ; 1 Jur. (N.S.) 
613 ; 3 W. E. 477. 

The defendant’s counsel rested the defence 
exclusively on one issue, and after verdict on 
that, objected that the judge had omitted to 
notice a point of law not arising on that issue 
but on another : — Held, that he had precluded 
himself from the objection, and could not after- 
wards treat the judge’s omission as a misdirection. 
Jiorlor v. Carpenter, 3 C. B. (N.s.) 172 ; 27 L. J.. 
C. P. 1. 

When counsel at a trial does not ask that a 
point should be submitted to the jury, hut gets 
leave reserved to move, he cannot afterwards 
ask for a now trial on the ground that that point 
was not submitted to the jury. Maryan v. 
Cane/’i wan, 14 C. B. 100 : 23 L J., C. P. 36. 

11. Direction as to Damages. 

If the judge does not inform the jury what is 
the proper measure of damages on an issue on 
which it Is admitted that the plaintiff is entitled 
to a verdict and to damages, the court will direct 
a new trial although the point: was not taken by 
, the plaintiff’s counsel liniyht v. Eyerttm , 7 Ex. 
407. 

"Where there is an established rule bv winch 
. the jury should be governed in the measure of 

iT'fmi't ri'r.a -if - , -re rf'bna* /lv»f kt *vP; ft-t.-i -iiitlr-J/i ,a brill g It 


■■to their notice, and direct ■ them . ins accordance 
with it : and his omitting to do so is ground for 
a new trial. Hadley v. Bassendale, 9' Ex.. 341 ■; 

2 C. L. B. 517 ; 23 L. J., Ex. 179 ; 18 Jur. 358 ; 
2 W. B. 302. 

In an action for breaking and entering the 
plaintiff’s close, the plaintiff relied upon the bare 
possession, though it appeared that he had origin- 
ally become possessed as tenant to W. under a. 
written agreement. The defendant proved that'' 
five days after the commencement of the t respass 
he obtained a lease of the close from ; W.,: which 
lie produced. The judge told the jury that in, 
the absence of proof of the quantum of the 
plaintiff’s interest in the premises he was only 
entitled to nominal damages Held, no mis-' 
direction. Tit y man v.. Knowles, 18 0. B. 222. 

Where the judge, in the presence of the 
counsel, directs a verdict for the defendant, but 
at the same time tells the jury to assess damages 
for the plaintiff contingently, and, the counsel da 
not object, it is not competent to the plaintiff 
afterwards to move for a new trial on the ground 
of a misdirection ; he can only move to enter a 
verdict for the damages so contingently assessed. 
Booth v. Clive, 10 Cl B. 827. S. II. -'Morns. Av' 
Murray , 13 M. & W. 52 ; 13 L, X, Ex. 261, 

12. Buling as to Bight to. Begin. 

When injury has resulted from an erroneous- 
decision of a judge, relative to the order of 
beginning, the court will in its discretion gran? 
a new trial. Geach v. lay all, 14 M. k W. 95 ; 
15 L. J., Ex. 37 ; 9 Jur. 691. 8. 11, f licit man v. 
Fernie, 3 M. k W. 505. 

An incorrect ruling as to the proper party to 
begin is no ground for a new trial unless it also 
appears that substantial injustice or manifest, 
injury has resulted from it. Bradford v. Free- 
■man, 5 Ex, 734 ; 20 L. -I, Ex. 36 ; 14 Jur. 987. 
Edwards v. Matthews , 4 I). & L. 721 ; 16 I,. J., 
Ex. 291. Bond. Bather v. Bray nr, 5 Cl B. 655 ; 
17 L. X, C. P. 127. Booth v. J/Ulm , 4 IX k L. 
'52 ; 15 M. & W. 669 ; 15 L. J., Ex. 854, 

13. Billing' as to Stamps on Documents. 

See B. 8. Cl, 1888, Ord. XXXIX. r. 8. 

This provision does not apply where, on an 
objection being taken to tin* sufficient*)’ of rht* 
stamp on a document, the judge, with eonxud 
of the parties, abstains from expressing an 
opinion on the point, and reserves it br deebum 
in banco. Fames v. Smith, 1 Jur, (N„s.) 1U2 5 ; 1 
W. II 9. 

A judge holding a documimt admissible which 
has been objected to for insufficiency of stump, 
ought not to reserve the question of sufficiency 
for the court. Si or del v. Kaminski, 17 G. it 
251 ; 25 L. X, 0. P. 2 ; 4 W. B. 153. By l\ f 
Tail mall v. Fearn/ey , 17 < l 11 368. 

14. Verdict against Weight of Evidence. 

General Principle-— Verdict unreasonable.]- -In 
granting a new trial on the ground that the 
verdict was against tin* weight, of evidence, tie; 
court must be satisfied nor merely that the ver- 
dict was one which reasonable men ought nm u. 
have given, but that it was so mr&ammbK tlm 
a jury could not properly give it if they really 
performed the judicial duty cast upon them, 
Solomon v, Bilim (8 Q, it Ic 176) observed 
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upon. 'Metropolitan Hi/, v. Wright, 55 L. J., apply to cases in which the verdict depends 
Q. B. 401 ; 11 App. Cas. 152 ; 54 L. T. 658 ; 84 upon a question of science which is not fully 
W. R. 746 — H. L. (E.) solved, but is still within the region of bona fide 

A new trial of an action ought not to be controversy. Metropolitan District Asylum 
granted on the ground that the verdict was (Manage ex') v. Hill, 47 L. T. 29 ; 47 J. P. 148 — 
against the weight of evidence if the verdict was H. L. (E.) 
one which the jury, acting as reasonable men, 

could have found. Solomon v. Ditto n (8 Rules under Former Practice.] — The court, 
Q. B. D. 176) explained. Webster v. Friedebery, upon the weight of evidence, refused to grant 
55 L. J., Q. B. 408 ; 17 Q. B. D. 786 ; 55 L. T. a new trial of an issue de visa vitvel non, although 
49 : 84 W. II. 728 — 0. A. in many parts the evidence was conflicting and 

The question whether a new trial should be contradictory. Swinfen v. Swinfen , 27 Beav. 
granted, on the ground that the verdict was 148; 2S L. J., Ch. 849 ; 5 Jar. (N.S.) 1276. 
against the weight of evidence, must depend Though the verdict is against evidence and 
upon whether the verdict was such as reason- the strict rule of law, yet a new trial will not 
able men ought to have given, and not upon be granted merely to gratify litigious passions, 
whether the learned judge who tried the action Farewell v. Chaff ey, 1 Burr. 54. 
was dissatisfied or not with the verdict. Solomon Nor where the jury has found for the defen- 
v. Hitt-on , 8 Q. B. I). 176 — C. A. dant against evidence, if the plaintiff appears 

in a suit to revoke probate of a will the jury to have received no real injury. Burton v. 
found by a majority that the testator was of Thompson , 2 Burr. 664 ; 2 Ld. Ken. 875. 
unsound mind at the date of its execution : — Held, Where the jury finds a verdict in opposition 
that the verdict must be set aside as against the to the evidence of a witness, and the credibility 
weight of evidence ; the medical evidence being of the witness is Lift to the jury, the court will 
insufficient to support it, while the other evidence not grant a new trial, though there was nothing 
of incapacity related to irrelevant circumstances, to impeach the credit of the witness. Lacey v„ 
and was contradicted by witnesses who deposed Forrester, 8 I). P. C. 668. 
to actual transactions with the testator, and to In trespass for shooting a dog, the only witness 
his conduct and condition at the time of executing called to prove the value stated it to be 21. 10.?., 
his will. Aithen v. Me Median, [1895] A. C. 810 and that was not contradicted ; yet the jury 
— P. C. found a verdict for 20*. The court refused to 

Where a new trial is sought to be obtained on interfere either by increasing the damages or by 
the ground that the verdict in the court below granting a new trial. CtnnY. Facey, t> N.&.M. 
was against the weight of evidence, in a case 405 ; 1 H. AW. 482. 

where there was some evidence to support the A new trial will be ordered after a verdict for 
verdict, it is not enough that the judge who tried the defendant, if the jury find a verdict against 
the case, or the judges of the Court of Appeal, all the evidence in a cause on a misapprehension 
might have come to a different conclusion ; but of the law. whether arising from their- own 
there must be such a preponderance of evidence mistake, or the misdirection of a judge. Gregory 
against the verdict as to make it unreasonable v. Tuffs , 1C. M. & R. 800 ; 2 D. P. C. 711; 
that the jury, when properly directed by the 4 Tyr. 820 ; 3 L. J., Ex. 295. 
judge, should return the verdict they did. Hamp - The court will not grant a rule for a new trial 

son w Guy, 64 L. T. 778 — C. A. S.-P., Ferranti on the ground that the verdict was contrary to 
v. Binyley Loral Board , 56 J. P. 277 — C. A. evidence, when they can see that substantial 
A new trial cannot be granted unless the justice has already been done, and that the 
verdict was such as no jury could have found as verdict would be the same way if a new trial 
reasonable men. Australian Mewspaper Co. v. were granted. Boulton v. Pritchard , 1 B. O. 
Bennett , 63 L. J., P. C. 105 ; [1894] A. C. 284 ; Rep. 173 ; 4 1). & L. 117 ; 11 Jur. 64. 

6 R. 484 : 70 L. T. 597 ; 58 J. P. 604 — P./C. Where, from the testimony before the court 

In an action for damages owing to the negli- upon the report, it does not clearly appear that 
gent construction of a drain, the jury found that the finding of the jury was against the weight 
there was no negligence, but the full court set of the evidence, or that it is necessary to the 
aside the verdict and ordered a new trial:— justice of the case that there should be a new 
Held, that this order must be discharged. There trial, or that the result would or ought to he 
being evidence both ways, the verdict was different, the court will not disturb a verdict, 
one which the jury, viewing the whole of the Dearie v. JIaueoeh, 13 Price, 226 : M’Ciel. 85. 
evidence, could reasonably find. Brisbane Where the jury has found a verdict for the 
Municipality v. Martin. [1894] A, V. 249 — P. O. plaintiff on a presumption contrary to evidence, 

8. 1\. Dallas v. G. W. By., 57 J. P. 584 — C. A. the court will not grant a new trial, if the 
t Where in an action for compensation in respect plaintiff -is entitled to recover in commence and 
of land compulsorily in ken for public purposes equity. Wilkinson v. Payne, 4 Term Rep. 468. 
tlfC jury, after hearing the conflicting evidence S. P., Cox v. Kitchen , .1 Pan. A P. 338. 
of experts as to the existence of payable coal Where a judge 'left, as a question for the jury, 
thereunder, assessed < la mages in respect thereof : a point which upon the evidence could only 
— Held, that their verdict, being one which a be determined one way, and the jury found a 
jury could reasonably find, could not be set aside verdict- against the evidence, the conn refused to 
as against, the weight of evidence. Brown v. grant; a new trial,: otherwise than on payment of 
Bail leans torn mi winner, 59 L, P. (J. 62 : 15 costs.' Doe d. Smith v. Pih\ 1 K & M, 885 ; 

; - - <%s„, 240 ' 4^11— 0. $/B. k Ad.:.73S, ; j tf: gf /| ^g;/, 

V?: ' :■ 7- ggyv-/ V- : Whore- |Si 

- •* Questions of Science,"— The t to Uua ry to the jmkuW dii cerium found for tm defendant, 

reasoning according to which 'the verdict of a the court will not grant a pew trial, to enable 
jury on a question of fact ought not to bedis* the ptatttiiff to recover nominal damages only; 1 
turUid, unless the preponderance of- the evitldn.ee': Harris v. Jones, 1 M. k Rob, 178. ’ ■ 

against the verdict be strong umi clear, does not Ml j ere mq^as is brought which involves a 
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16. In Oases of Nonsuit. 

Where a plaintiff had been nonsuited upon the 
opening speech of Ids counsel, and it was after- 
wards shewn by affidavit that his witnesses could 
have proved a good cause of action, not stated in 
the opening speech, the court granted a new 
trial upon payment of costs. Edqer v. Knaqrp, 
5 Man. k (x. 753 ; 6 Scott (n.b.) 707 ; 1 I). & L. 
73 ; 7 Jur. 583. 

Where a defendant applies to the judge for a 
nonsuit on the ground that the contract declared 
on is not proved, and he declines to nonsuit, but 
reserves the point, and the jury finds for the 
defendant, it is competent to him. to set up the 
objection taken at the trial, in answer to a rule 
for a new trial obtained by the plaintiff, on the 
ground that the verdict is against evidence. 
Mummer if v. Paul , 1 0. B, 310. 

A plaintiff who chooses to be nonsuited in order 
to avoid an impending verdict for the defendant, 
cannot have a new trial on the ground that there 
was evidence to go to the jury. A ustin v. Emm. 
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question of right to land, and evidence of acts 
of ownership is given on both sides, and a verdict 
is found contrary to the direction of the judge, 
in which he stated that he considered the evi- 
dence on one side to preponderate, the court 
will grant a new trial. Coolie v. Green , 11 
Price, 736. _ 

:A:; new; trial was granted where the jury had 
drawn a wrong conclusion on facts admitted on 
both sides. Bright v. By non, 1 Burr. 390 ; 2 Ld. 
Ken. 53. 

A verdict certified by the judge to be entirely 
to bis satisfaction is never suffered to be im- 
peached as contrary to evidence, by affidavits. 
Plunhet v . King sland (Lord), 7 Bro. P. C. 404. 

A new trial was refused, though the chief 
justice reported that the strength of evidence was 
against the verdict. Swain v. Hall, 3 Wils. 45. 

Where there was evidence on both sides, a 
new trial was refused, although the verdict was 
against the opinion of the judge who tried the 
cause. Anon 1 Wils. 22. 

The rule that, in determining whether a ver- 
dict ought to be set aside as against evidence 
the court will be guided by the opinion of the 
judge by whom the cause was tried, must be 
understood of those eases where there is a con- 
flict of testimony, and does not apply where the 
judge only expresses his opinion as to the value 
of evidence given on what may be called a 
special verdict. Allaway v. Harris, 29 L. J.. 
Ex. 214 : 6 Jur. (N.S.) 347 ; 2 L. T. 434, 


In an action for an allottee in a projected rail- 
way, upon the failure of the scheme, for the 
recovery of his' deposit, where he had executed 
the subscribers’ deed, there being no . evidence 
that such execution was obtained by fraud,- the 
defendant, under the direction of the judge, 
obtained a verdict : — Held, that as the plaintiff 
should have been nonsuited, a rule for a new 
trial ought not to be granted, although some 
observations made by the judge to the jury, as to 
what would constitute fraud, might not be legally 
correct, but in such a case the court will grant a 
rule to enter a . nonsuit. " '.Atkinson v. Paeaek, 
1 Ex. 796. 

Quaere, whether the word misdirection in Ord. 
XXXIX* applies to a nonsuit. Hall v. Jupe, 

49 L. J., C. P. 721 ; 43 L. T. 411. 


15, Verdict for Larger Sum than Claimed. 

Where the jury found generally tliat the de- 
fendant had paid the plaintiff a larger sum of 
money than was claimed in the declaration, but 
found a verdict for the plaint iff, the court refused 
a rule to set aside this verdict, and to enter a 
verdict for the defendant. Freeman v. Crafts , 
1H. AH. 188; 4M.&W.4. 

Where, by mistake, tlie damages had been laid 
at 10/. and a jury at the trial had found for the 
plaintiff damages 450/., the court granted a new 
trial on payment of costs, with liberty to the 
plaintiff to amend. 2 ebbs v. Barron. 5 Scott 
(nvr.) 837; 12 L. J., C. P. 33. See infra, 
Pleading (Amendment), post, cols. 875 et seq. 


17. Mistake and Inconclusiveness. 

Mistake.] — Where the judge, in summing up 
in favour of one of the parties, is stopped by the 
jury declaring themselves satisfied, and finding 
immediately for the other party, it is a good 
ground for a new trial. Gainsford, v. Blackford, 

6 Price, 36 ; 7 Price, 544. 

A. new trial of an issue will not be granted 
upon the ground of a mistake at the trial as to 
the date of a document if the court is satisfied 
that the correction of such mistake confirms the 
verdict : nor upon the ground that the unsuc- 
cessful party, relying on the mistaken document, 
refrained from producing other evidence at the 
trial. Hughes v. Jones , 1 X. II. 124. 

The plaintiff having refused, to answer relevant 
questions upon cross-examination was told by 
the judge that she would be nonsuited, and •that 
she must either ; answer the questions or retire 
from the case. After conferring with . her ; 
counsel, she still. refused to answer, and the. jury,;, 
upon the direction of the judge, found a verdict 
for the defendant. ' It appeared, on the. applica* 
tion for a new trial that the plaintiff was a" 
foreigner, and did not understand the importafiee 
of answering the questions: — -Held, that a new 
trial should: be granted. Wmhgemd mi • v. 'll u'E 

pole, 53 J. P. 614. 

A. new trial will not be granted after a verdict 
agreeable to justice, although irregular in form. 
Aylett v. Lowe, 2 W. 111. 1221. S. 1\, Holloway 
v. Hewitt, Lofft, 232 ; Anon., Loirt, 521. 

When Inconclusive.] — New trial granted mi 
the ground that the verdict was not *u(liuiuniiy 
explicit. Oakley v. Ood-JJeen, 2 L. T, 357. 

Where the jury, on the trial of an issue r< dat- 
ing to the title to land, found for the defendant 
on the ground that neither party had made out a 
satisfactory title, the court doe- 1 not regard Unit 
as establishing the right of the defendant, and 
will direct a new trial. Sunderland Freemt a. 
Ex parte, Durham (.Bishop), Ex parte, l Drew. 
184; 10,1 nr. 370. 

New trial of an issue granted, the verdiH being 
unsatisfactory, from the eircumstuneo 
which the jury returned it. East India ( u, v. 
Bar.ett, Jac. 91. 

It is no ground for a new trial, that mealier 
jury in a cause nearly similar gave a dlb-reni 
verdict. Spang v, Hogg, 2 W BL 802. 

Jury not Agreed. }~-WV here there were three 
several issues in a cause left by the; judge id the 
jury, who having retired to eondder their serd an, 
the judge, with the consent of both parties, HI 
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the court, directing the associate to take the at the trial. BrunskUl v. Giles, 9 Bing. 13 ; 
verdict upon each issue separately, ancl the 2 M. '& Scott, 41 ; 1 L. J., C. P. 143. 

associate, instead of doing so, asked the jury The court will not grant a rule for setting 

generally whether they found for the' plaintiff aside a verdict, on an affidavit of the failing party, 
or for the defendant, and the foreman answer- stating that one of the jury was a relation of the 
ing, “We find for the plain tiff,” the verdict was successful party, and that they were on terms of 
so entered. The court set aside the verdict, and friendship and intimacy together, and particu- 
granted a new trial, it appearing, upon affidavit lari sing various instances and expressions on the 
of what passed in court, that there was some part of the jurymen of partiality and prejudice, 
doubt expressed by one of the jury at the time Onions v. Naish, 7 Price, 203. And see Hewitt 

as to the delivery of the verdict in that shape, v. Ferneley , 7 Price, 234 ; and Wells v. Cooper. 

Bentley v. Fleminq , 1 C. B. 479 ; 3 D. L. 23 ; infra. 

14 L. J., C. P. 174 ; 9 Jur. 402. In an action against a provisional committee- 

The judge told the jury, that, in case of their man of a proposed railway company for goods 
believing a fact, the verdict must be for the supplied in the course of the formation of the 
plaintiff ; the jury retired, and afterwards re- company, and which resulted in a verdict for the 
turned into court and told the associate, who defendant, the foreman of the special jury was 
alone was there, that they found the fact : the himself a provisional committee-man of the 
associate then informed them that this was a company. He did not make any affidavit that 
verdict for the plaintiff, and entered it so ; but he was unaware of the question to be tried when 
the jury expressed to him their dissent, and said he entered the jury box Held, a ground fora 
that they were not agreed to find for the plain- new trial ; but it was granted only on payment 
tiff. The court discharged a rule nisi, obtained of costs by the plaintiff, as it appeared that his 
on affidavit of these facts, for setting aside the attorney had been aware of the. juryman’s inte- 
verdict and having a new trial, upon the ground rest. Bailey v. Macaulay , 13 Q. *B. 815 ; H> 
(only) of the jury not having agreed to find for L. J., Q. B. 73 ; 14 Jur. 80. 
the plaintiff. Doe d. Lewis v. Banter, 5 A. & E. Where a public company is a party fo an 
129 ; 6 N. & M. 541 ; 2 H. & W. 264. action, the mere fact that one of the jurymen 


. Lewis v. B aster, 5 A. & E. j Where a public company is a party to an 
2 H. & W. 264. | action, the mere fact that one of the jurymen 

i was a shareholder in the company is no ground 
The affidavits of individual i for granting a new trial. Williams v. G. W. Jh 
, verdict recorded, on the | 3 H. & N. 869 ; 28 L. J.. Ex. 2 ; 7 W. It. 97. 


Affidavits.] — The affidavits of individual i for granting a new trial. W 

jurors to impugn a verdict recorded, on the 3 H. & N. 869 ; 28 L. J., Ex 
ground that it was not given with their assent, 
are not receivable, but the affidavits of by- Hot duly Qualified.]— The court will not set 
standers as to what passed within their know- j aside an inquisition to assess the value of land, 


ledge touching the delivery of the verdict and j under 8 k 9 Viet. c. IS, s. 41. on the ground that 
the dissent of some of the jury at the time are! the jurymen by whom it was taken were not 
admissible : and if the court sees reason to think | qualified to act as jurors, for they might have 
that some of the jury may not have heard what • been challenged by the parties to the inquisition, 
passed at the time of delivering the verdict by j Chelsea Waterworks Co., In re, 10 Ex. 731 * 3 
the foreman, they will direct a new trial, and j 0. L. It. 329; 24 L. J., Ex. 79 ; I Jur. (N.s.) 
will riot, at the defendant’s request, merely ; 143 ; 3 W. It. 174. 

vacate the verdict in order that it maybe tried j Where it was not distinctly sworn that the 
by the same panel, as if no trial had taken .place, j disqualification of a juror, being a town eoun- 
Be# v. Wooller, 6 M. & 8. 366; 18 E. It. 402. j eillor' 'of the borough in which the cause was tried, 


S. lb. It a pit ael v. Bank of Bnyland. 17 0. B. 161 
25 L. J.. C. P. 33; 4 W. E. 10. 


was not discovered till after verdict, the court 
refused to grant a rule for a new trial. Peer main 
v. Maelidtf, 9 Jur. 49 1 . 


. •Admissions of Jurymen, j An admission by ; In 1819 a level was taken and a : survey made 
jurymen, that the verdict wag given by mistake, i of i ail< | s j n Bilsbv, in Lincolnshire, liable to be 
when marie after they had separated, though on , rated to a drain called the Bov Grift, ami the 
/I 10 a q * 01 ' a new tr bvl. i court of sewers directed a precept to the sheriff, 

jJwnsT. Jaylor, 2 Clnt. 268. ( ^ t ; requiring him to summon juries de corpora 

Aor art* subsequent declarations of jurymen comi tat us, to appear at a certain place and time, 
after a general verdict given according to the nlil ke a presentment. The sheriff having, 
merits oi the case, Clark v. Mere neon, 2 . 3»1. , under this precept, summoned a jury from the 

' 0t> ' hundred of t 'aleewur? h, in the c*>ui;ty. in May. 

' 1819. they made a presentment that the Boy 
18. Mistake as to Qualification of Jury. . Urift was' ruinous, ami that, certain works therein 

i were absolutely necessary.; and that lands in, the 

By Season of Interest.]— -The attorney for the | oocnpnt ion of various persons, ■' • including i be . ; j 
defendant being the under-sheriff. ami having- plaintiff, received benefit or avoided danger by 
.summoned die jury, is no ground for a new trial ; the drainage, and ought therefore to bear the 
after verdict for the defendant in a ease of con- ! charges thereof ; and they accordingly assessed a 
trad it dory evidence. Mason v. i Inker y, 1 Smith, | rate, which the commissioners confirmed : — Held, 

3bl. " dial it was no objection td ; ho presentment that 

The fact of ilie person acting ns deputy for the sheriff summoned die whole of the jury from 
the sheriff, being the attorney for the defendant, the hundred of Calceworth. 'Pay lor v, Loft . 8 
: idiicd lavgroirnd'A’dri'A' news' trials : Ex, 269, . Ill 

. C. 105 ; ^ 1 t * f fg • If g|'||bl; ; dlu II, y, fl|l| ]| 

■1014, |y v, ;; yg;: ; y ;gyby| y| ; ; Wrong. Person serving on 7 ^ : -V I' 

After a trial has been: had, the court will not raH^I* to their verdict, and upon their 

gram a ven lit dt- nom. on an ailcgadnn dun t ho returning into court, ami their na nrs being 
jury lum been convened by die partner of the calk-d over, one of the jurors, whose name was on 
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the party called and sworn : — -Held, upon objec- 
tion taken before the verdict was recorded, that 
if was not a mis-trial. Torhoch v. Lahuj, 5 Jitr. 
318. 

A mistake in a juror’s name in the panel is no 
ground for a new trial. Dickenson v. Bltilw , 7 
Bro. V. C. 177. 

The son of a juryman summoned and returned, 
having answered to his father's name when 
called' on the panel, and served as one of the jury 
on the trial of a cause, is not of itself a sufficient 
ground for setting aside the verdict as for a mis- 
trial. IDll v. Tates, 12 East, 229 ; 11 E. B. 371. 

Where K. the elder was summoned on a 
special jury, and B. the younger was sworn and 
sat as one of such jury, he not. being qualified to 
sit either on a, special or common jury : — Held, 
that it was discretionary with the court to grant 
or refuse a new trial ; and it appearing’ that the 
clerk of the defendant’s attorney was present at 
' the trial, ami knew of the mistake, and that the 
attorney himself did not make affidavit that he 
' was ignorant of it, the court discharged a rule for 
a new trial on that ground. Falmouth (Fori) v. 
Moberts, 1 D. (jsr.s .) 683; 0 M. & W. 469 ; 11 
L. J. f Ex. 180. 

It is in the discretion of the court to grant a 
new trial in a case where a person not impan- 
elled has served upon the jury, and the court 
will not grant such new trial unless substantial 
injustice has been done by a wrong juror having 
served. Wells v. Cooper, 30 L. T. 721. 

An action came on to be tried before a com- 
mon jury, and the name of Thomas Fox, being 
on the common jury panel, was called amongst 
others by the associate, whereupon one Thomas 
Cox, who was on the special jury panel, went 
into the box b\ r mistake, served upon the jury, 
and took paid, in the verdict, which was given for 
the plaintiff. The defendant alleged afterwards 
that Cox was a friend of the plaintiff, and had 
purposely, and in the interest of the plaintiff, 
tendered himself as a juror, but this was denied 
by Cox, in a letter written in answer to inquiries 
by the attorney of the plaintiff : — Held, that it 
was in the discretion of the court to grant, a new 
trial, and a rule for a new trial discharged, lb. 

Objection before -Verdict.;] — When a 

person not summoned on the jury was sworn on a 
jury at nisi prins in the name of a person for 
whom a summons to serve on that jury was 
delivered, and to whose house he had succeeded ; 
the irregularity being noticed before verdict, the 
court . awarded a venire de novo. Do try v. 
Hobson , 6 Taunt. 460 ; 2 Marsh. 154. 

On the trial of a, special jury cause, when the 
names of the special jurymen, who had retired to 
consider their verdict, were called over on their 
return into court, it was discovered that a person 
on the impanelling of the jury, summoned as a 
special juryman on another cause, had answered 
by mistake to the name of a juryman summoned 
for the cause on trial, and had served in his 
stead. The defendant then, objected to take the 
verdict of the jury so impanelled ; the plaintiff 
insisted on taking- it ; and they gave a verdict 
for the plaintiff -Held, a jins- trial, as the 
objection was taken before verdict; and that 
there must be a venire de novo. Doe d. 'Ash- 
h'urnh/na (Earl) v. Michael, 16 Q. B. 320 j 20 
la J:, Q, li 276.; 15 Jur. 677. 

' Trial by Jurors who had, not Viewed after 
Wim by. Others. j— -The defendant had obtained 


- New Trial . 

a rule for a view, which was accordingly had, 
but upon the trial coining < hi at the asHzes all 
the viewers were impanelled and engaged in 
trying a cause in another court. As this, how- 
ever/ was the last cause on the list, the judge 
(against the consent of the defendant) deter- 
mined upon trying it, and other jurors; were- 
impanelled instead of the viewers, and a ver- 
dict was returned for the plaintiff : — Held, that 
this was a rais-trial, and a rule for -a new .trial 
was accordingly made absolute. King dim Union 
v. Bunded Estates Co., 28 L. T. 644. 

Waiver of Irregularity.] — A cause was tried 
under a writ of trial directed to the. sheriff of 
Cambridgeshire, by a jury of persons resident in 
the town of Cambridge, none of whose names 
were on the jury list for the .county ; but as it 
appeared that the defendant’s attorney had seen 
and looked over the list before they were sworn, 
and had expressed himself satisfied : — Held, that 
the defendant was thereby precluded, after 
verdict for the plaintiff, from objecting to the 
irregularity. Pryne v. TUehmarsK 10 M. & W. 
605 ; 2 Dr (x.S.)' 474 ; 12 L. J., Ex. 45 ; 7 Jut*. 
202. Sec Bailey v. Macaulay, and Falmouth 
(Earl) v. Huberts, supra. 

19. Misconduct of Jury. 

What is.] — Where a jury has misconducted 
itself in their demeanour (hiring the trial in such 
a way as to lead to the presumption that justice, 
has not been properly administered, the court- 
will grant a new trial. Hughes v. Build 8 
D. P."C. 315. 

The absence of the jury at intervals, and their 
drinking ale and smoking in the same room with 
the attorney for the plaintiff (for whom they 
returned a verdict), is such, misconduct as ;wi3T 
entitle the defendant to a new i rial. S. ffi, 4 
Jur. 150. 

The delivery of food ro a juryman, after the 
jury was shut up to consider of rheit* verdict, is 
no ground for setting the verdict aside, if it dues 
not appear that such refreshment was supplied 
by a party to the cause, or that it was delivered 
to a juryman whose holding out decided the 
event. Her reft v Torn Its 1 N. A M. 580 : 4 
B. k Ad. 681 . , ' 

When a jury on a writ of inquiry, after having 
retired, covertly procured victuals and liquor,, 
the court ordered a new trial, on Hie ground of 
misconduct on the part: of the jury. Cooksey v, 
Haynes, 27 L. J., Ex. 371. ’ 

Misconduct of a juror after trial, in asking 
money from the party who obtained the verdict, 
the party not being implicated, and the verdict 
not being unsatisfactory, is no ground for a new 
trial. S they v, Stephens. 7 h. T. 274; 11 
W. II. 19. ' . , ! t 

In an action for seizing and, impounding tho 
plaintiff’s cow, the evidence was eoniiuding, and 
a verdict was returned for the plaintiff. Tin? 
judge was dissatisfied with the verdict, and, the 
court granted a new trial, on affidavits, one of 
which stated that Hie defendant, at a public-, 
house, before the trial was concluded, heard the: 
jury discoursing among themselves on, the subject 
of ihe cause, and, that one of them said one of 
his fellows, k * the parson (meaning Hie defendant ) 
will get served out” ; and another juryman said 
to one of his fellows, “You will be for the 
parson.” Two persons (one of whom had been 
examined at the trial) also deposed that they 
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would not believe the plaintiffs principal witness 
on liis oath. Alhun v. Ronltbee, 9 Ex. 738 ; 

2 C. L. R. 1072 : 23 L. J., Ex. 208 ; 18 Jur. 406 ; 

2 W. 11. 459. 

It is a ground for a new trial, if a juror before 
•being sworn expresses a determination to give 
the verdict one way. Hamadge v. Ryan, 2 M, .& 
Scott, 421 ; 9 Bing. 333 ; 2 L. J.. C. P. 7. 

Compromise-Evading Duty.] — In an action 
■of tort, where the jury has made a compromise, 
and, instead of deciding the issue of guilty or not 
guilty, has agreed to find for the plaintiff with- 
out substantial damages, or has evaded the duty 
•of applying their minds to the consideration of 
the amount of damages, so that there has been 
no real assessment of them, the court will grant 
.a new trial. Kelly v. Sherlock, 6 B. & S. 480 ; 
35 L. J., Q. B. 209'; L. E. 1 Q. B. 686 ; 12 Jur. 
■(X.S.) 937. 

A verdict decided by lot is a bad verdict, and 
the court will, where such verdict has been given, 
grant a new trial. Harding v. Hewett, 8 D. P. C. 
598 ; 4 Jur. 292. 

In an action on a bill of exchange for 507., the 
issue being whether goods were accepted by the 
plaintiff in satisfaction of the bill, the jury found 
for him with 257. damages : — Held, that, if that 
finding could, upon the evidence, be accounted 
for only on the supposition that the jury had, 
by way of compromise among themselves, split 
the difference, the defendant was entitled to a 
new trial. Hall v. Poyser , 13 M. & W. 600 ; 
14 L. J., Ex. 98. 

Where Verdict Perverse.]— Where the judge 
recommends a verdict for the plaintiff with 
nominal damages, but the jury gives substantial 
•damages, such verdict cannot be treated as per- 
verse. ( 'kilters v. Greaves, 5 Man. 6c Gr. .578 ; 

6 Scott (N.rt.) 539. 

A verdict is not perverse where it is against 
the advice or opinion of the judge on some 
matter rightly left to the jury, and their verdict 
of substantial damages will not be disturbed 
where the judge was of opinion that nominal 
•damages should onlv have been awarded. Adams 
v. Midland Rtj ., Si" L. J., Ex. 35 : 10 W. It. 84. 

In an action on a note, by indorsee against 
maker, he pleaded that he was induced to make 
the note by the fraud of the payee, and that it 
•was indorsed by the payee wit hout consideration, 
and that the plaintiff" sued thereon as trustee. 
The defendant* having closed his case, the judge 
toll the jury that there was no evidence to 
•sustain the plea. The jury, however, returned a 
verdict.; for the defendant. The court granted 
.a new trial without examining whether the 
•direction of the judge was right or wrong. 
Wood v. (h.c, 17 0. 0. 280. 

Although there is no absolute rule invali- 
dating a verdict certified by the judge at the 
trial to he perverse, yet such certificate affords 
.ground for setting aside the verdict when 
coupled with other circumstances appealing in 
the report suggestive of perversity, such, as the 
.uwnrd of nominal damages when not apparently 
warranted by the evidence : though these cir- 
cumstances would not, per sc, and in the absence 
•of such a certificate, be' sufficient to disturb the ; 
verdict. Quhdane v. Mar nunc, 18 L. E., Ir. 53 

Declining to find special Verdict,]-— It - the 
privilege of a jury to decline finding any other 


than a general verdict ; and therefore if the 
judge explains to them, and they clearly under- 
stand that, in the absence of a particular fact, 
the plaintiffs right to recover will depend upon 
a doubtful legal question, and the judge requests 
them to find that fact, if satisfied of its existence, 
but they nevertheless give a verdict for the 
plaintiff generally, and on being pressed refuse 
to find the particular fact, the court will not set 
aside the verdict. Per ken Corporation v. Clark , 

3 A. & E. 506. 

Affidavits to Impugn Verdict.] — The affidavit 
of a juror, that the jury, having been divided, 
tossed up, and that the plaintiff had won, was 
rejected ; because such conduct is a very high 
misdemeanour in all the jurymen ; and the court 
must derive their knowledge from some other 
source than the party implicated. Va ire v. 
Pelaral, 1 Term Eep. 11. 

The court will not receive the affidavit of a 
party stating that he was informed by one of the 
jury that the verdict was decided by the drawing 
of lots. Stroller v. Graham, . 4 M. 6c W. 721 ; 

7 D. P. C. 223 ; 1 H. & PI. 449 ; 8 L. J., Ex. 86. 

Nor is the affidavit of a juryman admissible 
for this purpose. Ib. 

But the court wilL receive the affidavit of a 
party who actually saw the jury draw lots, or 
take the necessary steps for that purpose. Ib. 

8. P., Harvey v. Ilewett, 8 I). P. C. 598 ; 4 Jur. 292. 

Affidavits of jurors as to what took place in 
open court, on the delivery of their verdict, are 
receivable. Robert s v. Hughes, 7 M. 6c W. 399 ; 

10 L. J., Ex. 337. 

The court refused to grant a rule for a new 
trial upon an affidavit stating that one of the 
jury declared in open court, in the presence and 
hearing of the others, that the verdict had been 
decided bv lot. Burgess v. Langley A) Man. 6c Gr. 
722 ; 1 IX 6c L. 21 ; 8 Scott (xio 518 ; 12 L. J., 

0. P. 257. 

A subsequent confession of a juryman to the 
defendant's attorney, that the jury drew lots 
which six of them should determine the verdict, 
and not otherwise proved to the court, is no 
ground for a new trial. A glett v. Jewell , 2 W . BL 
1299. 

An affidavit of a person who was informed 
by a juryman of misconduct on the part of the 
jury will not bo received as evidence of such 
misconduct. Pm is v. Itoper. i W. 1L 9. 

Affidavits in Opposition.] — Where a rule for 
a new trial is drawn up on reading affidavits 
imputing personal misconduct and partiality to 
some of the jurymen, affidavits of such jurymen, 
denying and explaining the conduct attributed, 
to them, may be read on shewing cause against 
the rule. Standeidek or Slander wiehr v. Hopkins 
or Watkins, 2 1). 6c L. 50 2; U L. J., Q. B. JO; 

9 Jur. 161. 

The affidavit of a juryman is receivable to 
explain away an imputation of misconduct. 
Jones v. Pot cel / , 4 W. It. 252. 

Yer&iet given so as to carry Costs,] — -It. is no 

ground for getting aside a verdict, that the jury 
has given only a shilling damages, under a mis- 
taken impression that if. would carry costs. • 
Hears v. Gridin. 2 Scott Cffi.lL) 15 : l Mam A U. 
796. 

in an noth n ! *3 libt * aiding ro rkik de Use 
plaintiff, a sheriffs ffieoi in Ids calling, the 
iudne told the inrv that the publication was 
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libellous. The jury asked what sum would carry 
costs, and being told that a shilling would, 
returned a verdict for the defendant ; the court 
granted a new trial. Levy v. Milne , 12 Moore, 
418 ; 4 Bing. 195 ; 5 L. J.’(o.S.) C. B. 153. 

The judge told the jury that if they gave the 
plaintiff, more than 40*. he could not influence 
the costs, but if they gave him less than 40«s*. each 
party would have to pay his own costs : — ©eld, 
no misdirection. Ib. 

The counsel for the plaintiff told the jury that 
unless they gave damages for 5 1. 5s., in all 
probability the costs would be thrown upon the 
plaintiff : — Held, that he was wrong in so doing, 
and that the jury, in estimating damages, has no 
right to take into their consideration what 
amount will carry costs, the question of costs 
being with the judge. Poole v. Whiteombe, 12 
C. B. (N.S.) 770 ; 3 F. & F. 79; 6 L. T.-788; 
10 W. K, 732. S. P., Bussell v. Wmhceser, 16 
W. B. 710. 

Although if a jury asks what amount of 
damages will carry costs, there is no reason why 
the judge should not inform them, yet giving a 
verdict in ignorance that it will not carry costs 
is no reason why, after an application for a 
certificate which implies that the verdict is 
recorded, the verdict should be disturbed. Kil~ 
more v. Abdoolah , 27 L. J., Ex. 307. 


y "20.". Improper Influence on Jury. 

Where, in a qui tam action for usury, the 
principal witness, the borrower, had distributed 
a printed memoir containing a statement of the 
case, which was only in effect what he proved, 
and it did not appear to have been seen by the 
jury, nor to be calculated to influence them : — 
Held, that the discovery of this circumstance 
after rhe trial was not a sufficient cause for a 
new trial. Spenedy v. De Willett, 3 Smith, 321. 

But where a plaintiff swore that hand-bills 
reflecting on his character had been distributed 
in court, and shewn to the jury at the trial, the 
court would not receive affidavits of the jury in 
contradiction, but granted a new trial, although 
the defendant denied all knowledge of the cir- 
culation or distribution of the hand-bills. Coder 
v. Merest, 3 Br. & B. 272 ; 7 Moore, 87 ; 1 L. J. 
(O.s.) O. P. 2 ; 24 II. Ii. 667. $. C., nom. Coster 

v. Symons, 1 Car. A P. 148. 

A witness called for the plaintiff, in answering 
a question put to him by the defendant’s counsel 
on cross-examination, added a statement which 
was not evidence, and of which the judge did not 
make a note. The plaintiff’s counsel, in his 
reply, observing upon the statement so made, 
was interrupted by one of the jury, who had 
understood the statement in a sense opposite to 
the truth. < The plaintiff’s counsel thereupon 
asked the judge to recall the witness, in order 
that the mistake might be corrected. The judge 
refused to do so, saying that the statement was 
not evidence, and told the jury that they must 
not take it into their consideration : — Held, that, 
the decision of the judge was correct, and that 
the possibility of the jury having permitted their 
verdict to be influenced by the statement was no 
Xi und for a now trial. ‘ i'affCr v. Pm rj;a\ 5 
C. B. 201; 11 Jur. 1105. 

_ A ncwjriffi was granted in a civil /•,*»>*• in the 
tim, oi Edward 3, because a great lord concerned 
in the eanse 1 sat nn t Trnridh nt tW i 


Where two of the jury, during the progress' of 
a trial which lasted two days, dined and slept at 
the house of the defendant on the evening of the, 
first day, and consequently before the summing* 
up : — Held, that this did hot avoid a verdict 
found for him. Morris v. Virion, 10 -M. & W. 
137 ; 2 D. (N.S.) 235 ; 11 L. J., Ex. 367. 

Held, also, that it was discretionary, with the 
court- whether they would sot aside the verdict, 
and grant a new trial in such a ease. Ib,. 

The mere fact that some of the jury, had 
during the adjournment of the trial been treated 
by one of the plaintiff’s witnesses -previously, 
examined, who had told them that he knew more 
about the case than he had already stated in -his 
evidence, thereby causing himself to be re- 
examined, does not necessarily invalidate the 
verdict subsequently found for the plaintiff. 
Harris v. Harris. Ir. K. 3 0. L. 294. 


21. Verdict obtained by Trick or Surprise, 

A verdict obtained by a trick was set aside 
without costs. Anderson v. George, 1 Burr. 352. 

Surprise may be, not must be, a ground for a 
new trial. L 'die v. East India Co., 1 W. BL 
298 ; 2 Burr. 1216. 

Where a cause, which was expected to last the 
whole day, was postponed, and an 'indictment 
for libel, which stood next in the paper, .was 
tried out of its turn, and the defendants were 
found guilty, the court refused a new trial, on 
the ground of surprise. 'Reg. v. Richard. son. S 
D.P.G. 511. 

The court will not, grant a new trial;, upon -the , 
ground of surprise, merely because tin* inxsuc-,; 
cessful party .has neglected properly to instruct 
his attorney. Tharpe v. Stallwood. 5 Man. A < L 
760 ; 1 D. k L. 24 ; 6 Scott (N.R.) 715 ; 12 L. J.* 
C. P. 241 ; 7 Jur. 492. 

A new trial will not be granted on tin.* groiiml, 
of surprise, though it appears on affidavit that a 
witness who was expected did not appear at the 
trial, unless it is stated that there was surprise*. 
floare v. Silrerlodi , 19 L. J., < \ P. 215. 

A party must be wholly surprised by t iie 
evidence to entitle himself to a new trial on rids- 
ground ; it is not enough that the fact which 
caused the surprise was not attempted to bo 
elicited on cross-examination of his witness, lutt 
came upon him by way of defence. Roberts v. 
Holmes, 2 f. L. It. 726. 

A party to a cause, who 1ms not boon called 
as a witness, cannot have a new trial on the 
ground of surprise, in regard to the o fleet of any 
conversation with himself, at all. events if hr 
admits some conversation to have occurred, and 
the effect of it is not necessarily decisive of the 
case. Holme v. Clark. 10 \Y. It. 527. 

A new trial will not be granted to a defendant 
on the ground of surprise, in an action on a 
special count, merely because an a mend men r has 
been made in it at the tidal, which in some 
degree altered the plaintiff’s case, although it 
appears that if the new case had been raised in 
the first instance the defendant could have 
brought further evidence to disprove it. 117/ /7c 
V. AH 10 W. K, 56 f. 

A new trial on the ground of surprise will 
not be granted, in regard to a matter which was 
raised by the party at the trial, and merely to 
enable him to support it by further evidence not 
in its nature more conclusive. Timmins v. 
Rirmimjhum Hus Co., 10 W. 'R>- 546. 1 2 
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When ail allegation of a matter of fact has 
been once fairly investigated between the liti- 
gating parties, before a competent judicature, 
the unsuccessful party not having been taken 
by surprise, nor being able to allege mistake, 
accident, or any subsequent discovery of a 
material kind, the investigation should be con- 
sidered sufficient, and the judgment thereupon 
conclusive as between those' parties. Waters y. 

Waters, 2 De G-. & Sm, 591. Where a cause which stood thirty off was 

When, a cause was about to be tried, negotia- taken out of its turn, as undefended, in the 
fions took place ending in an agreement by the absence of the defendant’s attorney, who was 
defendant to allow judgment to be signed, and casually absent, no notice having' been - given 
by the plaintiff to withdraw the record. The [ that it would be taken as an undef ended cause, 
defendant’s attorney did not sign the agreement, the court set the verdict aside and , granted A 
and the plaintiff consequently went on to trial ! new trial. Amt v. Fenwick, 2 D. P, G. 246. 
and obtained a verdict Held, that the plaintiff j The court will not grant a new trial upon an 
ought to have informed, the defendant of Iris i affidavit by the defendant, stating that he was 
intention to go on, and as lie did not the verdict j kept in ignorance by his late attorney of the 
was set aside! Skinner v. Tyson , 17 L. T. 551. . j state of the action, that he had a ' good ■ defence; 

A party nonsuited for non-production of a upon t lie merits, ami that the verdict passed 
document from a public office, is not entitled to against him by reason of the negligence of such 
a new trial on the ground of surprise, where he I attorney. Moody v. Dirk, 4 Is. A M. 1548. 
has served a clerk in the office with the subpoena , if a cause, which is meant to be defended, is 
.duces tecum ■ to produce the document, but has j called on, and tried as an undefended cause, in 
omitted to apply to the head of the office for j consequence of the defendant's attorney neglect - 
permission tin’ its production. Austin v. Frans, \ ing to deliver his briefs, the court will grant a 
2 .Man. &.G. 430. j new trial, compelling the attorney to pay the 

When the clerk of the defendant’s attorney I costs as between attorney and client out of Ids 
had, in pursuance of the oi dinary notice to own pocket. J)c Uaufujny v. Peale, 3 Taunt, 
admit "documents, attended before the triad at I 464 ; .12 B. K. 687. • 

the office of the plaintiff's attorney. and there A came being entcied, in a written list of the 
inspected two deeds: — Held, on motion by the day. at nisi prius, is notice to the attorney ‘that 
defendant for a new trial’ on the ground of it may be tried at any time in the course of 
surprise, that the court could not hold that the the day : therefore, where a cause had bee?) for 
defendant was surprised by the production of several days in that list, and. tried out of its 
the deeds at the trial or their effect. Caldwell v. order an undefended came, in the absence of 
■Johnston, Ir. Ik 6 C. L. 233. ] the defendant's attorney, the court granted a 

Although a witness proves a fact to the surprise ' new trial, on the terms of payment of the costs 
of the other party, and though by mistake he pf the^ funner. Foard rinier v. Bradbury, 3 

was not cross-examined, nor was any evidence 1*. A Aid. 628. 

given to contradict him, nor any observation At the a^d/es in Vorkshiro the causes are 
made on his evidence, it is no ground for a new entered by the marshal m two lists, one for the 
trial. Jicll v. Thompson, 2. Chit. J. 114. K. lb and the other for the W. Ik A cause 

Although surprise boa good ground for a moti«m having by mistake been entered in the wrong 
for a new trial, and affidavits may In? used to list was tried as an undefended cause, thedefen- 
Cstablish that ground, they must be conclusive; danfs attorney having searched only one list, 
and the facts in respect of which the evidence ■ without finding it: the court granted a new 
creating the surprise was given must be such as trial, and held, that the attorney was not bound 
that the vert Lict may be mainly attributable to to search, both lists. Hunter v, JTornbloivcr , 
their effect upon the decision of the cause. 3 I>. Ik G. 461. 

I/arfwriyktw Badlw m, 11 Trice. 683. Where a cause was set down in the written 

It is not. as a surprise, a ground for a new list at nisi prius, and taken out of its turn as an 
trial, that the evidence in the cause varied tin* undefended cause, and was tried as such, in the 
facts of the case in proof from that put on the absence of the defendant's counsel and attorney . 
record by the pleadings, so as to defeat pleas of who were instructed to defend; the court 
justifient ion on the trial, by a variance in point refused to grunt a new trial, without an affidavit 
of description in respect oil a matter of which) of merits, though moved for on payment of costs, 
defendant was ignorant until so proved, Bd wards JParkkursi v. Buhner, L he <x IL 766 : f> id <k Aid. 
v. Bnnvou, 2 lyr. 166 ; 2 Ck k j. 18, j 607. 

A new trial will not be granted on the ground A cause in which counsel had, been instructed 
of surprise, where a witness ha^ falsely stated an for the defendant, having been called on out of 
immaterial fad, which, the other party was not its turn, upon an allegation of the plaintiff's 
prepared to contradict. May nay v. Kniyht . counsel that it was undefended, a, verdict was 
I brink. 20. * * * : taken for the plain! iff before the defendant's 

To constitute surprise a case must, have been j counsel arrived : the court granted, a new trial 
made at. the trial which the opposite party could the costs oil the application to abide the event of 
not reasonably have been expected to moot. ■ the cause. Uorrien v. flowell, 6 Ting. (X.C.) 
JJUlon v. ■ City of Cork Steam Packet Cn» Ir. Ik ; 245 ; 8 Scott, 5 68 ; 6 X). id G. 277. 

It 0. L. H8. ' ! Whore a cause 1 was called on in its turn for 

Unless sharp practice or fraud on the part of, trial, mid no attorney being present, nml,^ no 
the. plaintiff is shewn, the court will not disturb; counsel instructed, on behalf ot the plaintiff, lie 
the verdict on the ground of surprise. Mransdsn , was nonsuited, the court gavonul ft new trial, oh 
v. Mdshury, 0 I). Ik Ck 109 : 1 W. Ik Iff 46 % 12 ’ payment of the costs of tie? by the attorney 
A, & Ik 63 i ; 4 Ik & I), 441, ’ p j for, the plaintiff but of Ms own pocket, together 


22. Absence of Parties, their Solicitor or 
■'Counsel.'' 

Where a. verdict was obtained in the absence '■ 
of the defendant, on account of no notice of 
trial being given, the court set aside the verdict, 
though he did not swear positively to a good 
defence on the merits. .Williams W. Williams', 

2 D. Ik G. 350. 
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with: 't'Ke costs of the : application, to -the defen- A new trial granted in ejectment, upon pay- 
dant. Townley v. Jones, S : C. B. (tf .s.) 289 ; 29 ment of costs, and other equitable conditions, 
L. J., C. F. 29t) ; 6 Jur. (K.s.) 1158. where the cause coming on unexpectedly had 

When a defendant has appeared by attorney been tried as an undefended cause. .Dim . d. 
and has not regularly displaced him, notice to Cooling v. Appleby , 4 F. & I). ; 9 1), P. 0. 

such attorney, after an intimation from him that 556. 

he has no instructions to defend the action, that The court refused to grant a new trial upon 
it. Will be taken as an undefended case, will, if any terms where the cause had been taken (in 
thei’e. is time for a counter-notice of an intention its proper course) in the-, absence of the -clef eh-, 
to defend, warrant tire plaintiff in taking the dant’s counsel, the defence intended to be set up 
case as undefended, although out of its order, on being without equity. Blogg; y. ; BomqneCA 
the morning of the day after the opening of the C. B. 75. 

commission; Lett y. Watldm, 27 L. J., Ex. 319. Where a cause was taken out of its turn, upon 
At the sittings after term in London, a cause the statement of the plaintiff’s counsel that it 
was entered in the list of causes for trial in -the • was ' undefended, and it appeared that counsel 
second court of nisi prius. Notice was given in had been instructed for the defendant, but that 
that court, during the temporary absence of. the notice that the cause would be defended, was 
defendant (who appeared in person), that it not served till late on the previous night, the 
would be taken in the first court, and after some court granted a new trial, upon payment of the 
interval of time it was accordingly then called amount of damages into court ; the costs of the 
on, and (the defendant not appearing) was taken trial and of the application to abide the event, 
as undefended. It did not appear that the De Medina v. Shrapnell, 12 L. J,, Cl P» 37. 
defendant had been called in the second court. When a cause has been entered for trial 
The court granted a new trial. Cook v. Beard- as undefended, it is the duty of the plaintiff’s 
mil, 29 L. J., Ex. 35 ; I L. T. 14. attorney, upon notice from the defendant of his 

The court will not grant a new trial, even on intention to defend, to inform the court that the 
payment of costs, where the defendant or his cause will be defended ; and if it afterwards is 
attorney, having an opportunity of trying, tried as undefended out of its proper turn, a. 
permits a verdict to be taken against him, as m new trial will be granted without an affidavit of 
au undefended cause. Breach v. Carterton, 7 merits. Wolff v. Gold ring, 44 L. J., 0. P.214: 
Bing. 242'; 4 M. A F. 867 ; 9 L. J. (o.s.) C. P. 48. 32 L. T. 161 2H W. E. 473. 

The court refused to grant a new trial, on the 
ground that the cause had been called in the _ 

absence of the defendant’s attorney, and that ’ Deattl o£ Parties, 

the plaintiff’s ease had been gone into, no one i n an action for negligence brought by an 
appearing on the other side, the affidavits on infant by his next friend, in which darnageswere 
which the motion was founded not stating that recovered for injuries done to him, ike death of 
any briefs had been prepared for counsel. Twill the infant since the trial is no ground for 
v. Cra-wlcy, 1 M. A Scott, 229; 8 Bing. 144 ; 1 granting a new trial, though the damages were 
L. J., 0. F. 49. presumably given on the supposition that the 

Whilst a cause stood on the paper for trial, infant would continue to live. Kramer v. Wag- 
the plaintiff having obtained an order to amend ma r7t., 4 H. A C. 427: 35 L. J., Ex. 148; L, it. 
(which was, in fact, unnecessary), the defendant i 241 ; 12 Jur. (n.s.) 395 ; 3 4 L. X, 568** pf 
took out a summons to rescind that order for \\q R. 659. ’ 

irregularity, and an order to that effect was i'hc circumstance that the plaintiff was dead 
obtained; whilst the second order was in discus- w hcn an issue was tried, being unknown at tl»- 
sion at chambers, the cause was tried, and the trial, does not afford a ground for a new trial, 
plaintiff obtained a verdict ; the court refused Bird v. Kerr 4 Kav A J. 27n. 
to grant a new trial, without an affidavit of See ante, cols. 73 et seq. 
merits. Clark v. Manna, 1 D. F. 0. 656. 
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Appeal, and not by motion for a new trial. Trial at Bar— Application not Ex parte.] — 
Potter v. Cotton. 49 L. J., Q. B. 158 ; 5 Ex. D. Where an information to recover penalties under 
187 ; 41 L. T. 460 ; 28 W. R. 160 — C. A. the Parliamentary Oaths Act of 1866 has been 

Where an action has been tried by a judge of tried at bar, a motion for a new trial must not be 
one of the common law divisions without a made ex parte, but upon notice of motion to the 
jury, an appeal lies direct to the Court of other side. Att.-Gen. v. Bradlawjh , , 54 L. J.„ 
Appeal. It is not proper in such a case to move Q. B. 205 ; 14 Q. B. D. 667 ; 52 L. T. 589 : 88 
for a new trial. Pannell v. Nunn , 28 W. B. 940 W. R. 678 — C. A. 

— C. A. 

When, at the close of the plaintiffs case, the Notice of Motion.]— A notice of motion for a 
judge, being asked to rule that there was no new trial on the ground of misdirection should • 
evidence for the jury, left certain questions to state how and in what matter the judge mis- . 
them, which they answered in the plaintiffs directed the jury. Pfeiffer v. Midland Ily IS 
favour, and judgment was entered pursuant to Q. B. 1). 248; 35 W. R.' 885. 8, P„ Murfett v. 

the findings : — Held, that the defendant, as he Smith, 56 L. J., P. 87 ; 12 P. D. 116 ; 57 L. T. 

complained of misdirection, which, if made out, 498 ; 85 W. R. 460 ; 51 J. P. 874. And Taplin v. 
would result in a new trial, could not appeal Taplin. 57 L. J„ P. 79; 18 P, I). 100 ; 58 L. T. 

direct to the Court of Appeal, but must apply in 925 ; 37 W. R. 256 ; 52 J. P. 406. 

the first instance to the divisional court, bavin It is a sufficient statement of the grounds in a 
y. Felix, 48 L. J., Ex. 8 ; 4 Ex. I). 82 : 89 L. T. rule for a new trial, that “ the judge’s direction 
822 ; 27 W. R. 108 — C. A. to the jury that the plaintiff was entitled only 

After a trial by a judge without a jury, any to nominal damages was wrong.” Watson v, Lane, 
application for a new trial must be made to the 2 Jur. (x.s.) 119. 

Court of Appeal under Ord. XXXIX. r. 1, what- 
ever the ground of it may be. Gautier v. Header- Amendment.] — The court will not allow 

son, 46 L. J.. Q. B. 607 ; 2 Q. B. I). 575 : 87 L. T. a rule for a new trial to be amended, by pro- 
22 — -C. A. viding that the suit should not abate in the event 

Upon a nonsuit at a trial before a judge and of the death of the defendant where a surety 
jury, an application for a new trial ought to be had previously entered into a bond for payment 
made to the divisional court, and not to the of the damages and costs of the second trial. 
Court of Appeal. Mty v. Wilma, 47 L. J., Ex. Lopez v. Do Tadet, 8 Taunt. 712. 

664 : 8 Ex, 1). 859 : 89 L. T. 88 — 0. A. A rule for a new trial having been made 

Where, on a trial in the Chancery Division, the absolute on payment of costs by the defendant, 
judge lias not found a separate verdict on a the court refused to expunge the conditional 
question of fact, but has decided the case as a words upon suggestion that the plaintiff's attor- 
whole according to the old practice of the Court ney was not on the roll. Punter v. Grant ley 

of Chancery, a motion for a new trial, on the (Lord), 3 Scott (N.E.) 647 ; 3 Man. & G. 295. See 

ground of improper rejection of evidence cannot Ord. XXXIX. r. 5. 
be made, the remedy of the unsuccessful party 

being by appeal from the order, and the Court of Time within which Application made .] — See 
Appeal having power at the hearing of the appeal Ord. XXXIX. r. 4. 
to admit any evidence which may have been 

improperly rejected. I) oilman v. Joner, 12 Oh. D. Before this Rule.] — According to the 

553 ; 41 L. T. 258 ; 27 W. R. 877 — 0. A. And see proper interpretation of Ord. XXXIX. r. In, as 
Loire v. Loire , 48 L. J., Ch. 383 ; 10 Oh. D. 432 ; amended by the Rules of March, 1.879, a party 

40 L. T. 236 ; 27 W. R. 809 — C. A. applying for a new trial has the whole of four 

days within which to move ; and if no divisional 

Chancery Division — Trial at Assizes.] — court sits upon the fourth day his time is then 

Where the issue of fact in an action in the extended to the next sitting of a divisional 
Chancery Division has been tried by a jury court. Grant v. Holland , 49 L. J., Q. B. 800 ; 
.before a judge of a common law division, an 29 W. E. 32. 

application for a new trial of the issue was heard In computing the time within which a motion 
by the judge of the Chancery Division to whose for a new trial of a cause tried in the Queen’s, 
court i he action was attached. Jnihinsw Morris, Bench, Common Pleas, or Exchequer Divisions 
49 L. J.. Ch. 892 ; 14 Ch. D. 674 ; 42 L. T. 817' — must have been made under Ord. XXX LX. r. 1, 
C. A. days on which thy divisional court was not 

When an action, commenced in the Chancery actually sitting were not to be reckoned before 
Division, has been tried by a jury before cue of the Rules of Court of the 1st December, 1876, 
the judges of a common law division, it is thence- Ord. XXXiX. repealing the first- mentioned 
forth transferred to the division to which the order. Hallman v. Hills, 46 L. J., Q. B. 88 ; 24 
judge belongs, and an application for a new trial W. li. 956 — *0. A. 

must therefore be made to a divisional court of The time for an application for a new trial on 
that division. But this does not apply to an 
action in which an issue has been directed by a 
judge of the Chancery Division. The action in 
that, case still remains attached to the Chancery 
Division, Joan v. Baxter, 5 Ex. I). 275 ; 28 
yw • , V. . ; W,:fc:8i7 — c;a.; -clx V;Vv jvWv y; yy y 0 y 

When an' action yd, -inched to the Chancery 
Division has been tried by a jury before a judge 
of one of the common law divisions,' application 
for n new trial inust be made .to a ''divisional 
emnt, limit v. City of London Peal Property 
Ck, 47 lu Q. 15; i? ; 3 Q, B. IX 19 : 87 L* t 
l 814 ; 26 W. R. 37— C. A. 



the ground ot misdirection under Ord, XXXIX. 
r, 6, begins to run from the time when the jury 
is discharged. Shaw v. Hope, 25 W. It, 729. 

Extension of dyw y:j ; 

failed to, appeal from such interlocutory order 
within twenty-one days, unde r) e mistaken belief 
that such order was final, and thru appeal might 
be 1 re ught at any time within twelve mouths. 

Held, thm such mistake was not a circumstance 
which would justify fhe ypurt ; in enlarging the , , :: 

. time for appealing after 'the expiration of the 
twenty-one days under Ord, LYU. r. 6. JTujhton 
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V. Tr theme, 48 L. J., Ex. 167 : 39 L. T. 411 27 

W. R. 245— C. A. ■ . 

The Court of Appeal has power, under Ord. 

LYI1I. r. 5, to enlarge the time for moving for a 
new trial. Purnell v. G. IF. lit/., 45 L. R. 
687 ; 1 Q. B. B. 636 ; 85 L. T. 605 ; 24 W. R. 909 
— C. A. 

A married woman believing her husband to 
be dead, went through the ceremony of marriage 
with another man and had several children bv 
him. She afterwards obtained a decree for 
judicial separation against her second husband, 
the jury having found— first, that he had com- 
mitted adultery ; and secondly, that the first 
husband was dead at the time of the second 
marriage. The second husband, having sub- 
sequently ascertained that the first husband was 
alive, instituted a suit for nullity of marriage, 
and applied to the Court of Appeal for a new 
trial of the wife’s suit, notwithstanding the 
expiration of the time limited for that purpose 
by the Rules of the Supreme Court : — Held, that 
the court had jurisdiction to extend the time, 
but that such extension ought not to be granted 
except upon the terms of the applicant making 
a suitable provision for his supposed wife. 
Wilkins v. WHIG ns, 65 L. J„ P. 55 ; [1896] P. 
108 ; 74 L. T. 62 ; 44 W. R. 305— C. A. 

A suggestion of perjury on the part of a 
defendant and his witnesses, and that fresh evi- 
dence has been discovered by the plaintiff since 
the expiration of the time for moving for a new 
trial, affords no ground for asking the court to 
dispense with the rule of court as to time. 
Gambart v. Mayne. 14 C. B. (N.s.) 320. 

The court has a discretionary power, after the 
lapse of the four days for giving notice of appeal 
from a judgment, upon an application for a new 
trial, to enlarge the time for giving such notice. 
Ward v. Lvmley , 5 H. & N. 656 ; 29 L. J., Ex. 
372 ; 6 Jur. (N.S.) 560 : 8 W. R. 543. 

Where the point, had been reserved, and it was 
sworn that there was an intention to give the 
notice and that it had been omitted within the 
four days by mere mistake, and there had been 
verbal notice of the intention, and the application 
was made promptly, the court allowed the formal 
notice to be given. I Ik 

On an application for further time to deliver 
notice of appeal from a decision on a motion for 
a new trial, within four days from the time of the 
decision, It is necessary not only to shew suffi- 
cient reason to account for the default, but like- 
wise to satisfy the court, that supposing the 
court had originally a discretionary power to 
allow an appeal, the court could have allowed it 
in the particular case. Wat son v. Lane, 25 L. J„ 
Ex. 240. 

It is not a sufficient reason for the default, 
that the attorney inadvertently allowed the time 
to elapse. • lb. 

Parties — Notice to Co-defendant.] — An action 
was brought against A. and B. to recover damages 
for tort, and a verdict was returned against A. 
and in favour of R„ A. obtained an order calling 
upon, the plaintiff only to shew cause why a new 
trial should not be granted, which order was sub- 
seqaently disohnrg 1. A. appealed : — Held. Hint 
* j -o' x v oi a no ! ri d vo dd noi • mad the 
absence of R., and B. was ordered to be served 
with notice of the appeal, and directed to shew 
cause to the Court of Appeal why a new trial 
should not be granted against him! although the 
! * ssa ^ - —--'trial had expired. 


Purnell v. G. W. Mi/., 45 L. J., Q. R. 687 ; I 
Q. B. I). 636 ; 34 L. T. 822 ; 24 W. R. 720—0. A, 

— — Who may be heard,]- — A. and B. were 

found to be next of kin by the master, wnn 
rejected G.’s claim. 0. excepted to the report, 
and upon an issue directed by the court he was 
found to be sole next of kin. A. alone moved tor 
a new trial : — Held, that R. might be heard in 
support of the motion. Johnston v. Todd, 5 Reav . 
394. 

Cause cannot be shewn on behalf of the 
attorney who claims a lien on the verdict for 
his costs. tSloman v. Allen , 1 Man. & G.,'96, ;n. 
S. Wiedemann v. Walpole,. 56 J. F. 5 — (A A. 

Security for Costs.] — A party moving in the 
Court of Appeal under the Supreme Court of 
Judicature Act, 1890, and the Rule of the Supreme: 
Court, August, 1890, for a new trial, after trial 
of an action with a jury, will not be ordered to 
give security for the costs of the motion. 
Heeksch-er v. Owsley, 60 L. J., Q. B. 75 : [1891] 1 
Q. B. 224 ; 39 W. R. 211— C. A. 

Foreigner resident Abroad,]— The plain- 
tiff, a foreign resident abroad, having no property 
within the jurisdiction, was unsuccessful upon a 
trial with a jury, and moved for a new trial : the 
defendant applied that the plaintiff should be 
ordered to give security for the costs of the 
motion: — Held, that the proper practice was to 
make the application in the first instance at 
chambers, subject to an appeal, direct to the 
Court of Appeal. Men t sen v. Taylor . 62 L. fi.. 
Q. B. 616 ; [ 1893] 2 Q. B. 1 93 ; 4 It. 508 ; 69 L. !. 
333 ; 41 W. B. 593— C. A. 

Postponing Hearing.] — Where a motion fora 
new trial is to. be made conditionally on the 
result of a. decision pending in. ''similar.' cause,' 
notice of motion should be given in the ordinary 
way and application should be made totheco'urt 
to postpone the hearing till after such decision is 
given. Peehett v. Short, 32 W. E. 123, 

Staying Proceedings pending Application.]-— 

The Court of Appeal, following the former prac- 
tice of the divisional court, will not grant a stay 
of execution pending an application for n new 
trial except under special circumstances ; and 
the mere allegation either that there has been a 
misdirection, or that the verdict was against the 
evidence, or that there was no evidence to go to 
the jury, is not to be considered as a special 
circumstance. J fonk v. Mart ram, 60 L. J., Q. F. 
267: ri89L] 1 <J. R. 361 ; 61 L. T. 45 : 39 W. F. 
310—0. A. ' ^ 

When an order nisi for a new trial has been 
refused by a divisional court, and granted on 
appeal by the Court of Appeal, such order should 
not include a stay of proceedimrs. A >Uiy of 
proceedings in such a case must be obtained ny 
a substantive application to the divhPnai court 
or a judge in chambers or from (ho Conn m 
Appeal on appeal from such subsmnGve applteu- 
tion. Goddard v. Thompson, 47 If. J.. Q. F>. 382 ; 
38 L. T. .166 ; 26 W. 11.362— O. A. 

The Court .of Appeal 1ms no original jarbdW 
tion in anycast*, to order a stay of proceedings 
or execution, Ik, ■ 

Jurisdiction—' Verdict for one and' again fet ' 
another Defendant*]— In an action for negligence 
against a railway company and also against II, 
the verdict was in his favour and against tl% 
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company. Notice of an order nisi for a new trial, 
■obtained by the company, on the ground that the 
verdict was against the weight of evidence, was, 
by direction of the court, served on H. The 
•order nisi was discharged by the Queen’s Bench 
Division, and the company appealed, but gave no 
notice of the appeal to H. At the hearing the 
Court of Appeal directed notice of the appeal to 
he served by the plaintiff on H., and also notice 
to him to shew cause why a new trial should not 
be had against him. He accordingly appeared, 
but under protest, alleging that the court had no 
jurisdiction to call on him to shew cause, since 
he had been discharged by the finding of the 
jury and the order of the court below, and since 
the four days within which, under Ord. XXXIX. 
r. 1, a motion for a new trial ought to be made 
had elapsed Held, that the court had jurisdic- 
tion:. After hearing H. shew cause, the court 
made the order absolute for a new trial against 
both defendants. Parnell v. G. W. Pi/., 45 L. J., 
Q. B. 687 ; 1 Q„ B. D. 636 : 35 L. T. 605 ; 24 
AV. R. 909 — C. A. 

The court cannot grant a new trial as to one 
defendant, where a verdict has been found 
against him, and for the other defendants. Poe 
<1. Dudgeon v. Martin, 2 D. A L. 078 : 13 M. &j 
AV. 811 ; 14 L. J., Ex. 128. 

AVhere, in an action against five defendants, a 
verdict has been found against four, and in 
favour of one a rule by the four for a new trial 
ought to be drawn up calling upon the other 
defendant, as well as the plaintiff, to shew cause 
why a new trial should not be granted. Belcher 
v. Mag nay, 13 M. & AV. 815. n. ; 3 D. k L. 70 ; 
14 L. J., Ex. 305; 9 Jur. 475.' 

In an action for false imprisonment against j 
. "two, 'where a verdict has been given, against one, | 
it is no ground for refusing a new trial to him, 

' that the other has obtained a verdict. Green v. 
Mgie, 2 Q. B. 99 ; 8 Jur. 187. 

Where a rule nisi for a new trial is obtained 
by one Only of two defendants, although it must 
•, : be 'served, upon ' t lie other, he , can not be ' heard i n 
support of the rule, but: be may shew .cause 
; against its being made absolute. Waldey v. 1 
I lea Ir if, 18 L. 3., Ex. 426. 

In an action of tort against seventeen defen- j 
danrs. two suffered judgment by default, fifteen j 
pleaded the general issue : the plaintiff entered] 
a not. pros, against one of the two. obtained a 1 ' 
verdict of 900/. against the other, and the jury] 
found their verdict, in favour of the fifteen. The \ 
verdict as to five of the fifteen being unwarranted. ■ 
the court granted a new trial against them, ] 
leaving the verdict against the others, and that 
against the defendant who suffered judgment by 
default , untouched. Price y. Harris, 10 Bing. 1 
331 : 5 AI. k Scott. 838 ; 3 L. J,, V. l\ 73. j 

A verdict, having been found for two defen- j 
dantx, in an action for work and labour done, a 1 
rule for a new trial was moved for on the ground 
of misdirection ; but if being admitted that] 
there was no evidence against one of the defen* ! 
dant.x, the court, in granting the rule nisi I 
imposed as a term that Ills name should hej 
struck out of the declaration, and the plaintiff- 
should pay his costs. Be Bernard/} v. ./lording, f 
8 Ex. 82 J ; 22 L-. J., Ex. ;U0. 

Bower to enter Judgment.]— -On an 
application for a new trial under 53 & 54 Viet, 
c, 44, the (hurl of Appeal has power to enter 
judgment Instead of ordering a new trial, where 
it; is satisfied that the verdict is perverse and 


that no further evidence could be given. All- 
cacti v. 1 Tall, 60 L. J.. Q. B. 416 ; [1891] 1 Q. B. 
444 ; 64 L. T. 309 : 39 AV. R. 443— C. A. 

The Court of Appeal has power under Ord. 
LAHTI, r. 4, to enter judgment instead of sending 
a case down for a new trial where it has come to 
the conclusion that the verdict is against the 
weight of evidence, and that all the facts are 
before the court. Millar v. Tonlmin , 55 L. J., 
Q. B. 445; 17 Q. B. D. 603 ; 34 AV. R. 695— 
0. A. See S. C. in H. L., infra. 

Quaere, whether on appeal from an order of a 
divisional court upon an application for a new 
trial on the ground of the verdict being against 
the weight of evidence, the Court of Appeal has 
power to give judgment for the appellants instead 
of directing a new trial. Millar v. Tout min (17 
Q. B. D. 603) doubted. Tonlmin v. Millar, 57 
L. J., Q. B. 301 ; 12 App. Cas. 746 ; 58 L. T. 96 
— H. L. (E.) 

A rule of court which provides that “ upon a 
motion for judgment or for a new trial, the 
court may, if satisfied that it has before it all the 
materials necessary for finally determining the 
questions in dispute, or any of them, or for 
awarding any relief sought, give judgment 
accordingly.” does not empower the court when 
and because it has set aside one or more findings 
which have been made matters of objection, to 
disregard or negative other findings of the jury 
which have not been objected to. Ogilrie v. 
lle.stf Australian Mortgage and Agency Corpora- 
tion, 65 L. J., P. C. 46 ; [1896] A. 0. 257 ; 74 L. T. 
201— P. C. 

! A defendant, in an action which had been 
| tried by a judge without a jury, gave notice of 
j appeal against the judgment, and” also obtained 
, ex parte a. rule nisi for a new trial. He did not 
set down the appeal for hearing, but, before the 
! argument of the rule for a new trial, gave fresh 
; notice of appeal from the judgment. There was 
a substantial question to be tried as to the 
measure of damages : — Held, that the second 
notice of appeal was unnecessary, inasmuch as 
the whole question could be tifiedf under Rules of 
Supreme Court, 1875, Ord. XL. r. 10, upon the 
application to make the rule for a new trial 
absolute. Wad dtdl v. Blackley, 10 Ch. D. 416 ; 
40 L. T. 286 : 27 W. Ji. 233— C. A. 

Where a judge entered judgment for the plain- 
tiffs on special findings of a jury, and the defen- 
dants moved in a divisional court for a new trial 
on the ground that the findings were against the 
weight of evidence Held, that the divisional 
court laid jurisdiction, under OnL XL. r, 10. to 
enter final judgment for the defendants. Hamil- 
ton v. Johnson, 49 L, J., Q. B. 155 ; 5 Q. B. 1). 
263; 41 L. T. 461— C. A. 

The Appellate Jurisdiction Act, 1876 (39 k 40 
Viet. c. 59), arid the Rules of December, 1876. 
have not altered Ord. XL. r. 10. ’Therefore; the 
divisional court on a motion to set aside a verdict 
which Ini* hems found Ar i he plaint iff. instead 
of ordering a new trial may give judgment for 
die dciViidaui. vben- -nek omut L -ati-fied that 
there is really nu oyiffimw to support the verdict, 
and that it has bc-lbj\ ii all the materials neces- 
sary for finally determining i ho question in 
dispute, I) arm v. Hi mm ms, 48 L. J*., 0, P. 343. 
Affirmed, 41 L, T. 783 ; 28 W. R. 129 ; 44 J. l\ 
264. — Cl 'A. 8, P,, Yorkshire Banking Tk v. 

Bofitw. 49 L. J.. 0. 14 c. J\ l.h ju9 : 42 

L. T. 455 : 28 W. 1L 879— 0. A. 

The (\»urT of Appeal has power undor Ord. 
XL. r. la u> cider judgment in nn interpleader 
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action to be entered for the execution creditor 
without directing a new trial. Williams v. 
Murder or Merrier v. Williams, 51 L. J., Q. B. 
594 9 Q. B. D. 837 ; 47 L. T. 140; 30 W. R. 
270— C. A. ■ . 

When judgment has been given in an action 
tried before a jury who have found specially the 
facts in dispute, upon a motion in the High 
Court to set aside the findings, the court has 
power to set aside the judgment and, enter it for 
the unsuccessful party at the trial, if they are of 
opinion that the findings and the judgment at. 
the trial cannot stand, and if they have before 
them all the materials necessary for finally 
determining the questions in dispute. Hamilton 
v. Jbhmdn, 49 L. J„ Q. B. 155 ; 5 Q. B. D. 263 ; 
41 L. T. 461 : 28 W. R. 879— C. A. 

Power to review Tradings as to Pacts.] — -Where 
a trial has taken place before a judge without a 
jury, the Court of Appeal, in all cases except 
that of surprise, has jurisdiction upon an appeal 
to review the findings as to the facts, without a 
rule for a new trial having been obtained. Jones 
v. Hough, 49 L, J., Ex. 211 ; 5 Ex. D. 115 ; 42 
L. T. 108—C. A. 

Terms — Condition as to Costs.] — Where a new 
trial is granted on the ground of the unsatisfactory 
nature of the verdict, a condition should not be 
imposed that the party applying for the new 
trial should pay the costs of the previous trial. 
Metropolitan Asylum Hist riot v. /{ill, 47 L. T. 
29 ; 47 J. P. 148— H. L. (E.) 

The court will not make the payment of the 
costs of the day a condition precedent to the 
plaintiffs proceeding to a second trial. Hoe d. 
Hearn v. Edwards , 2 D. P. C. 572. 

Where the Court of Queen’s Bench grants a 
rule to set aside a trial and verdict, in a cause 
that has been taken as undefended, on an affidavit 
of merits by the defendant, it is not the practice 
to make the payment of costs by the defendant 
on a particular dav a condition in the rule. 
Bland v. Warren, 2 N. & P. 97 ; 6 D. P. C. 21. 

Where a cause was taken by mistake, the court 
refused to make the payment of costs a condition 
for a new trial, Etlicri ngton v. Kemp, 1 Chit. 634. 

Where a bankrupt sued for the benefit of his 
assignees, the court refused to grant a new trial, 
unless his assignees would abide by the verdict, 
-and become responsible for the costs. Noble v. 
Adams, 7 Taunt. 59 ; 2 Marsh. 366 ; Holt, 248 ; 
17 R. II. 445. 

Certain issues having been tried, and verdicts 
found for the plaintiffs, the defendants moved 
for a new trial, upon which it was ordered that 
the plaintiffs' costs, of the trial should be taxed, 
and that, upon the defendants paying those 
easts, a new trial should be had;— -Plaid that 
the defendants were not compellable to pay the 
costs under the order, unless they thought fit to 
proceed to a new trial. Lambert v. Fisher, 7 
Sim. 525. Affirmed, lb., 528, a. 

Appeal.]— An. appeal will not. be allowed 

simply in respect of costs, but it does not follow 
that a condition, involving the payment of costs is 
to be considered as a dispute merely about costs, 


. case in which the Court of Appeal affirmed 
>rder of the Queen's Bench Division granting 


in a 

| an ordqr 

■ a new trial to the defendants in an action, bm 
imposed the condition that the defendants should 

pay the costs' of the first -trial Held, that the 

' " v 


order coupled with this condition. 'Metropolitan 
Asylum- District v. Hill, 49 L. J., Q. B. 745 ; 5 
App. Cas. 582 ; 43 L. T. 225 ; 28 W. E, 663- 

PI. L. (E.) 

History of Practice as to granting Hew Trials.] 
-See S. F. By. v. S neither man, per Blackburn 
(Lord), 47 J. P. 773— PI. L. (E.) 

Affidavits Receivable.] — Upon a motion ft >r a 

new trial, in an action for breach of promise 
of marriage, on the ground that the damages 
are excessive : — Semble, that the court will 
not receive the affidavit of the - defendant, tor 
the purpose of explaining, or contradicting the 
evidence given at the trial. Berry v. Da ibsfa. 

1 II. & PL 291 : 35 L. J., C. P. 191 ; L. R. 1 C. P. 
331 ; 12 Jur. (N.S.) 588 ; 14 W. R. 279. 

When a rule for a new trial had been nioyed 
for on behalf of a plaintiff: on. the ground of 
surprise, and had been granted, the court would' 
not- afterwards, when cause was shewn against 
the rule, allow fresh affidavits to be used, made 
since the motion, for the purpose of shewing 
that- there was reasonable ground for believing 
that the plaintiff would succeed at the new' t riai ; 
although the affidavits before the court suffi- 
ciently disclosed surprise in fact, and t wo of the 
judges thought that justice had not been done 
at the trial. Ilorroohs v. Maudsley, 23 L. T. 858. 

Affidavits cannot be used to supply alleged 
omissions in a judge’s notes of evidence in a 
trial before him. Colas Y. Bulrntm, 17 L, J., 
C. P. 302 ; 12 Jur. 586. 

Upon a motion for a new trial in ail action of 
crim. con. on the ground of surprise, the court 
received the affidavit of the defendant, But not . 
that of the plaintiff s wife. Ifaw'kcr v. VHo . 

17 C. B, 595. S. P„, Liny v, 'Craker, ’ % . C.: j*. ■ 

. (N.S.) 760. 

An affidavit to contradict the statement of a. 
judge as to what occurred at the trial before him 
is inadmissible. Box v. Grant, 3 X. A M, lob ; 

5 B. & Ad. 1081. 

Upon an application to set aside a verdict on 
the ground of excessive damages, the court will 
not receive the affidavits of the defendant V wit- 
nesses, either to explain or to add to evidence 
given by them at the trial. Phillips v. Hatfield, 
8 D. P. C. 882. 

Of Jurymen.] — The affidavit of a juryman 

may be received to explain the circumstances 
under which he came into the jury box, on i be 
trial of a cause affecting liis own interest, though 
his affidavit of what occurred in the box during 
the trial is not receivable. Bailey v. Maonnkup 

18 Q. B. 815 : 19 L. J. f Q. Ik 73 ; 'l l Jur. so. 

On motion fora new trial on the ground that 
the verdict was entered by mi-tahe, the court 
received the affidavit of a juryman as to what 
occurred in open court, on delivery of tin.- verdict. 
Roberts v. Huyhes , 1 D. (x.8.) s2. 

Affidavits of jurymen are ndmbsible a< to 
matters which pass openly in court : bin where 
there is a judge's report on the same pninl.N that 
is conclusive. Frerett v. Your! is, 1 NH M, 58**: 
4 B. & Ad. 681. 

An. affidavit of a juryman is not admissible to 
shew what was said, by a judge, at the tidal of a 
cause where the judge's notes art? before Ha* 

court. //;, 

Affidavits of jurymen to the eiTerl Hair they 
did .not understand, the answers given by their 
foreman to certain questions put to them, to 
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amount to a finding for the plaintiff,, are inad- 
missible. Raphael v. B a nit of Ragland. 17 C. B. 
161 ,y 25 L. J., C. P. 33 ; 4 W. R. 10. S. P M Rex 
y. Woollen. 6 M. & S. 366. See also cases ante 
col. 530. 

Judge Explaining Finding.]— When by agree- 
ment the jury was discharged and the cause 
submitted to the decision of the judge : — Held, 
that on a motion for a new trial* or to take a 
verdict for the plaintiff, it was competent for the 
judge to explain to the court the reasons and 
precise meaning of his finding. Chatterton y. 
Care, 47 L. J .. C. P. 545 ; 3 App. Cas. 483; 38 
L. T. 397 ; 26 W. R. 498— -H. L. (E.) 

Point not raised at Trial.]— A new trial will 
not be granted on a point not taken at the tri.d 
until after J: he case on both sides has been closed. 
Byre v. New Forest Highway Board. 56 J. P 
517— 0. A. 

Where at a trial the defendant’s counsel relied 
upon one particular point, and advisedly abstained 
from raising others which might have been raised, 
on the argument of a rule for a new trial on the 
ground of misdirection, the court confined the 
counsel to the point raised at the trial. Jones v. 
Provincial Insurance Co 3 C. B. (N.s.) 65 ; 26 
L. J., C. P. 272 ; 3 Jur. (N.S.) 1004 ; .5 W. R. 885. 
8. P., Green v. Read , 8 L. T. 83 ; and cp. cases , 
ante, col. 519. 

Leave to appeal, in an action for infringement 
of a patent, was granted, and the court added to 
the leave, “and also on the ground that, taking 
the specification and disclaimer to. be good, there 
was no evidence to go to the jury of infringement.” 
This second point had not been discussed in the 
court below. The exchequer chamber affirmed 
the judgment of the court below, on the question 
of the sufficiency of the specification and dis- 
claimer, but directed a new trial, on the ground 
that there was no evidence of infringement to go 
to the jury : — Held, that the exchequer chamber 
bad authority to grant a new trial. Seed v. 
Iliyyius, 8 H. L. Cas. 550. 

A here an application for a new trial has been 
refused, the applicant cannot on appeal raise an 
objection that was not raised at the trial. Greene 
v. Bate man, L. 11. 5 H. L. 591. 

On a motion for a, new trial, counsel cannot 
present a point which does not appear by the 
judge's, notes to have been raised at the’ trial. 

■ Gthhs v. Pike. 1 IX (N.s.) 4.09 ; 9 M. & VV. 351 * 
12 L. J.. Ex. 257 ; 6 Jur. 465. 

Disagreement of Jury— Agreement to accept 
Verdict of Majority.]— On the trial of an action 
in the comity court:, there - being a disagreement 
A dm j itvA j - pm T*, t\ .Wd b\ i: c judm 
if they would accept the verdict of the majority, 
and they consented to do but afterwards the 
tuisncce^fui parly applied for, and obtained from 
the judge a new trial, on the ground that the 1 
finding of the jury was against the weight of 
wide are and utuvasouablc Held, that the 
learned county court judge liad power to enter- 

die application torn new trial uo?\vi:U. , 
siuodmg the, omseiH of the parties to accept the I 
verdlci of the majority of the jury, the learned j 
judge being within Jus jurisdiction in holding'} 
fhutjhc con.Mmf of the parties to accept the 
Vl ufi.cf of (] ;l itiajMurv ucjnii nu mmv dam 
that they ptgretd to i.rout that. as equivalent 
5 < a umminious vctdiel. Groom v, Sh nfcer.. fill 
hFL'm 

you xl 
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Waiver of Eight.] -If the plaintiff’s counsel 
acquiesces in the judge’s ruling, whereby the 
defendant takes a verdict without going into his 
case, the plaintiff cannot afterwards move for a 
new trial on the ground of misdirection. Robinson. 
v. Cook, 6 Taunt. 336 ; 16 11. lb 624. 

Where the plaintiff’s counsel, after a judge 
has begun to sum up, proposes to be nonsuited, 
he cannot move to set aside thp nonsuit, notwith- 
standing the judge may have expressed a strong 
opinion as to the effect of the evidence. Simpson 
y. Clayton , 2 Bing. (A.C.) 467 ; 2 Scott, 691 ; 

5 L. J., C. P. 91. See Butler v. Dor ant. 3 Taunt. 

229. 

By submitting to a nonsuit, not spontaneously, 
but in deference to an opinion expressed by the 
judge that the action is not maintainable, a 
plaintiff is not precluded from moving to set 
that nonsuit aside. Sweet v. Lee , 3 Man. & G 452 • 

4 Scott (n.r.) 77; 5 Jur. 1134. 

Submitting to a nonsuit, in deference to the 
opinion of the judge at the trial, which opinion 
is incorrect, does not estop the plaintiff from 
moving to set aside such nonsuit. Alexander v. 

Barker , 2 C. & J. 133 ; 2 Tyr. 140 ; 1 L. J., Ex. 

40. ^ 

If a plaintiff elects to be nonsuited instead of 
allowing his case to go to the jury, he cannot 
aft erwards move to set aside the nonsuit. Barnes 
v. Whiteman. 1 W. P. 0. 17 j* 9 13. P. C. 18.1. 

On what Points.]— Where a legal objection is 
taken at the trial, and -overruled by the judge, 
without reserving the point, and the court is 
afterwards of opinion that the objection was a 
good ground of nonsuit, the court will grant a 
new trial only, and will not permit a nonsuit to 
be entered. Minchin v. Clement, 1 B. & Aid. 

252. 

When leave is reserved to move to enter a non- 
suit upon one point only, the court when it has 
the facts before them upon the judge’s notes, will 
take the whole of these facts intuits consideration, 
and will come to such, a decision as these; facts 
require. Doe d. Pritchard v. Dodd. 2 N. & M. 

838. 

If leave is reserved to enter a nonsuit, the court 
will, notwithstanding the leave reserved being 
thus restricted in point of form, order a verdict to 
be entered for the defendant on one issue without 
disturbing the verdict found for the, plaintiff on 
aTiother, if that course seems most consistent with 
doing justice between the parties. Winferlwtttm 
v. Derby {Earl), 36 L. J., Ex. 194 ; L. Pu 2 Ex. 

316 ; 16 L. T. 771 ; -16 W. R. . 15. See OrcL 
XXXIX. r. (>. 

Court equally divided, j — When on a rule to 
■ enter a nonsuit, and for a new trial the court py -■ ' 

was equally divided in opinion, the court, instead 
of allowing the rule to drop, discharged it, in 

'order.; -toh enable ■■the ; pattibr A 

lj MtllS ■ , i 

Jf a rule for a new t rial drops in consequence 
:cliytieddhb;bpjttithivv-' 

dw pnrpv who obufined rhe nth- umv appeal 
O-vi v. Gmen. 4 Jur. (x.s.) >6 ; V> W. II 
SOL 

Money paid Into Court/;— The amount .of; th • 
ver.Lo niHieHssdii mnmmH h\ theffi f, mlrm 
to obtain a stay of execution, ordered to be paid 
dwk In iiiiimffiT the verdict had horn set aside 
au-i a. ;:wv ad nmmb. CUyrurr v. Trade 
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In a case referred by the judge sitting, m 
chambers to the divisional court, the judges 
differed in opinion, and the junior judge with- 
drew his judgment. . Hodgson V. Bell , 24 Q. B. I). 
302 ; 62 L. T. 481 ; 54 J. P. 455. 

On an appeal from a county court, the divi- 
sional court was divided in opinion and the 
junior judge withdrew his judgment. Steams v. 
Ilownslow Burial Board* , 61 L. T. 839 ; 38 W, R. 
236 ; 54 J. P. 309. 

In a revenue case on appeal by the -crown to 
the divisional court, the judges were divided in 
opinion; the junior judge withdrew his judg- 
ment in accordance with the old practice In the 
Court of Exchequer. ' Meg. v. Income Taw Com- 
missioners, 22 Q. B. D. 305 ; 59 L. T. 832 ; 37 
W. R. 294 ; 53 J. P. 198. S. P., Colquhmm v. 
Brooks, 57 L. J., Q. B. 70 ; 19 Q. B. 1). 418 ; 57 

L. T. 455 ; 36 W. E. 332 : Beg. v. Income 7a, c 
Commissioners, 57 L. J., Q. B. 337 : 20 Q. P>. I K 
549 ; 59 L. T. 455 ; 36 W.R, 671 ; 52 J. 15 095. 

The withdrawal of the judgment of the junior 
judge only takes place where there is an, appeal, 
at least I am not prepared to say that tf there 
were no appeal it would be dune*, because judges 
are equal in point of authority. — Per Lord Esher, 

M. K. ColquJioun v. Brooks, 21 Q. B. D„ p. 50. 

Where a case, requiring to be beard before a 

divisional court, is heard by a court consisting 
of only two judges, and these judges differ in 
opinion, the proper practice is to have the case 
re-heard before three or more judges of that 
division, and the old practice of one of the 
judges withdrawing his judgment should not be 
adopted. Where one of two judges withdraws, 
his judgment, the order made is that of a single 
judge, and not of a divisional court. Greene v. 
Thornton , 16 L. R., Ir. 381— C. A. 

Where two judges are sitting, and have arrived 
at opposite opinions in respect of any particular 
case, the oldi practice of the queen’s bench divi- 
sion will be resorted to, and the junior judge 
will withdraw his judgment. AM. -Gen. v. Sages. 
44 L. T. 809. 


Appeal from Discretion.] — In ejectment for 

the recovery of q ‘ 
for breach of covenant, for converting dwelling- 
houses into shops, the court held that the user of 
the premises in thvh “7“" 


premises by reason of a forfeiture 
for breach of covenant, for converting dwelling- 
houses into shops, the court held that the user of 
in their altered state for more than 
twenty years, with the knowledge of the lessor, 
although occasionally complained of, was evidence 
from which a jury might presume a licence : — 
Held, that the court might have granted a new 
trial, but as in its discretion it did not, the Court 
of Appeal would not exercise a counter-discretion 
bv granting such new trial. Gibson v. Boeg , 7 
L. T. 71 ; 10 W. R. 581— Ex. Ch. 

Costs .] — See Costs. 
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g . Enforcing Performance , 630. 

r. 'Motion for Judgment, 633. 

s. Effect of Judgments, fie.— See Estoppel— 

Judgment. 

t. In default of Appearance 

Appearance, col. 199. 

u. In Default of Pleading — See post, PLEADING, 

col. 863 et seq. 

i\ Ordering on. Motion for New Trial — See 
supra, New Trial, col. 541. 
to. Under Ord. XIV. — See supra, Ord, XIV., col. 


Grounds of Dissent should be stated. ] — A jud 

who differs from the opinion of the majority 
a court from which an appeal lies, should alvva, 
state fully the ground of Iris dissent, in order 
guide the unsuccessful party as to the prnpne 
of an appeal. Price v, Salusbury, 14 L. T, J JO- 
H. L. 


supra, 


Contrary to Facts — Indemnity — Costs,]— 
When persons, even without mala tides, makifor 
adopt a statement, the contrary of which they 
ought to have known by reasonable diligence to 
be the truth, and a wrongful order is made, by 
the court grounded on such statement, all suds 
persons are liable to indemnify t he persons who 
suffer through such an order from all the con- 
sequences. Spencer. In re, 39 L. J.. Cl i. Sil : 21 
L. T. 80S : 18 W. R. 240. 

The primary liability in respect of costs falls 
upon the solicitor, through whose agemy the 


a . Generally. 

Junior Judge withdrawing Judgment.] — Upon 
a special case stated in Ord. XXXIV. r. 2, in 
case of a difference of opinion, the junior judge 
withdraws his judgment. South Staffordshire 
Tramways v. Sickness and Accident Assurance 
Association . 60 L. J., Q. B. 473 ; [1891] 1 Q. B. 402 ; 
63 L. T. 807 ; 55 J. P. 168. S. P. } Metropolitan 
By. v. Folder , 60 L. J., Q. B. 518 ; 04 L. T. 662 ; 
39 W. \i. 652, 

On a case coming before a divisional court on 
points of law raised on the pleadings under Ord. 
XXV. || 2, Ilf court was divided in opinion, and 
the junior judge withdrew his judgment to enable 
the case to.be taken to the Court of Appeal. 
Cornett Waiemcorks Co. v. RBsmi, 22 Q, ’B. D. 
318; 60 L. T.300; 53 J. P. 373. 


Joinder of Parties.]— Notwithstanding n. mh« 
joinder of plaintiffs, the court permits :t’ decree 
to be made at the hearing, when it appear that 
justice can be done to all parties, nmvvltliNUtnib 
ing the misjoinder, Lambert v, llutidihmm, 1 
B.eav. 277 ; <8 L. J.,,' Ch,„ 190, , , : ' 


PRACTICE — Judgments and Orders , 


^ ie de ^Mant has a good defence against to Newcastle being opposed by the plaintiff, the 
one of the plaintiffs, who hold a joint office, judge indorsed the summons, “ No order ,* the 
though not against the others the court cannot plaintiff undertaking to tax, if successful, as if 
make good a decree m the suit for the plaintiffs, tried in Northumberland ” Held, that this was 
Hunter y. Richardson, 6 Madd. 89. binding upon the plaintiff as an undertaking 

n order to bind remaindermen they must be though no order was ever drawn up. Clarke y 
served with the decree ; but it is a rule of prac- Tyne Improvement Commissioners 37 L J 0 P 
tiee that no such direction should form part of 110 : L. E. 3 C. P 230 • 17 L T • nt w* p* 
the decree. Greaves y. Smith, 22 W. B. 388. 480. * . .. 

Office Copy.] An office copy of an order is for No Indemnity on Performance. l~An insur- 
‘t liv a °ri Gal l ,ur P° ses the same as the original ance company paying under a decree of the 
AHV v - -Townsend, lo L. I. o2S ; lo court the money payable under a lost policy is 

A i i ! x -XT sufficiently indemnified by the decree, and is not 

1C t-.^ e V W C «F T Tl« n en u titled t0 a »y indemnity from the person to 
•it w v LI b tt mvteh i ° 3 L ' l - 498 ; whom the money is paid. England v. Tredegar 
Ji W • K 1 0b - C^ord), 35 L. J., Oh. 386 ; L. B. 1 Eq. 3+4. 

Liberty to Apply.] — The rule that an order 
■of the court carries with it - liberty to apply,” b. Parties bound by. 

though not expressly reserved, only appiies Egtfm7 , pl ~ 
where the order is one not of a final character. ,J e ^ S10PPEL * 

Penricev. Williams, 52 L. J., Oh. 503 ; 23 Oh. D. Co-Defendants.]— Decree between co-defen- 
353 ; 48 L. T. 868 ; 31 W. E. 496. dants, when their whole C9,Sft nrineers pIacm-I xr 


ooS ; 48 L. T. 868 ; 31 W. E. 496. dants, when their whole case appears clearly 

In every order of the court, liberty to apply to upon the pleadings and proofs between plaintiff 
the court is implied, without its being expressly and defendant. Bolton v. Lloyd , 1 Moll. 30. 
reserved. JLritz v. Hobson, 49 L. J., Ch. 735 ; A decree made between co-defendants upon 
14. Ch. D. 542 ; 42 .L. T. 677 ; 28 W. E. 722. evidence arising from pleadings and proofs 
_ * between plaintiffs and defendants. Court/ v. 

Powers of Court.]— A private act of parlia- Caulfield, 2 Ball & B. 255. 
inent provided that, with certain exceptions, no Under special circumstances, an injunction 
incumbrance should be paid unless the claim in was granted, on the application of a defendant 
respect thereof was proved to the satisfaction of against a co-defendant. Edgeeumbe v. Carpen- 
the court, A claim being made, upon a j.udg- ter , 1 Beav. 171 ; 8 L. J., Ch. 17. 1 

ment entered up for 3,8507., for services performed A suit was instituted by a party entitled in 
by a non-professional person in obtaining the act remainder against a trustee, to make him respon- 
<md othei matteis, the court refused to allow the sible for a trust fund invested on an improper 
claim, the claimant failing to prove the services security, and a -decree was made for its restitu- 
in respect of whichMhe claim was made. Cavern, tion : — Held, that in this suit the tenant for life 
*fi ’*!- ® eav * 274 ; 31 L. J., Ch. 214 ; 8 Jur. who was a defendant, was not entitled against 
(N.s.) 297 : 10 W. E. 98. the co-defendant, the trustee, to an account of 

, motion by petition in the court below for the interest which had accrued pending the suit 
tue discharge of a receiver, the court refused the i there being no such case made by the pleadings 
motion and dismissed the petition with costs, Goodwin v. Clewley, 2 Beav. 30. ‘ 

ingrafted on the order of dismissal certain The- court will try a case between co-defen- 
dii cot-ions, asked toi by the defendants and sup- dants, and where the decision of a Tight bet ween 
ported bv their affidavits, in opposition to the co-defendants is essential to, and necessarily 
motion : Held, that such addition to the order involved in, the decision of tlie plaintiff's right 
was contrary to the practice of the court, and the decree will be conclusive as between the 
ought not to have been made; and that, upon co-defendants but otherwise; the right of co- 
the facts disclosed, an order for the dismissal of defendants inter se will not be affected by 
• the receiver ought to have been made pursuant proceedings which are necessary only for estah- 
t° the prayer of the petition. Palmer. r. Barrett, Hshing or ascertaining the rights of the plaintiff. 

1 Moore, P. O. 415. Cutting ham .v. Shrewsbury CEaB), 3- Hare, 627 : 

Tr V1 , ^ n 15 L. J., Ch. 441. * : - 5 ] ' 

validity of Order.! Where a statute directs If. a case wholly destructive -of- the- foundation 
that a proceeding under it may be enforced by of the plaintiff’s title is put forward in the 
application to a judge, mpon an affidavit ; of the answer of one defendant,; jahd AstabJishhdv the 
tacts for a summons, the granting of the sum- ' court will not give .effect- ' to- -.'it- 'as- between the 
mens without an affidavit sworn at the time is plaintiff and that defendant merelv, but it shall 
only an irregularity, and does not affect the enure to the benefit of the- other’ defendants, 
validity or an order duly made in other respects though they have not made that case by their 
upon such summons. Barber, Ex parte, 27 answers. - Wilson v, Bell, 5 Xr. Eq. K, 501. 

L. L,_ Kx. 453 : 4 Jur. (x;s.) 956 ; 6 W. 11. 625. 1 

A judge’s order is a nullity, if obtained from ^ Leave to Attend.]— Where a court of equity 
his clerk by misrepreseutmg his decision. Worn- directs an issue in a cause in which there are 
uam v. Price, 3 Tyr. 375 ; 1 O. & M. 352. many parties, and selects some to have the con- 

An order, by consent, allowing the plaintiff to duct of the trial, giving all leave ro attend, all 
enier up juagment in default of payment of are bound by the result. Maltme v. JMme, 8 
<ivbt and ousts m a certain time, is not void Cl. & Jb\ 1 79 : West. 637. S. C* 3 Ir. Eq. it, 536; 
under 1 & 2 N ie.t, c. 110, s.- 9, by reason of.ii 0 v#;Dr*;&: Wal. /lOL ’ ; 

at ? i trncy having been pr(- •sent. Stevens v. Miller, 

3 Man. & G-. 228, S. V., Brooks v. Biulmn, 8 Scott Persons with Notice. 1— The defendant, having 

(N.ia) 223 ; 7 Man. & G, 529. notice of a decree to which he was no patty,; pavs : 

A summons to change the venue from London -, money contrary to that decree. Ordered that he 

18—2 



namea cetenaani, our wo nas never neeu .< ]?eremptory.*’l-An order <• peremptory ” for 

with subpoena, or appearecT to bill, appears by time to plead does not preclude a defendant 

coun^l, and consents to be Wd by decree the f | applying by summons for further 

PpXpZfiP SUkr ' 2 b - time; and, if he takes out such further summons, 

^ Aj ’ ' uru b * , ■ , inclement signed for want of a plea after the* 

Where a person not a party to the su t or ^ mons is * etumable , is irregular. ItncJr,, v. 
interested m a question, appears by counsel, and . 7 . M , w .<d , n P T 071 , 1r p , 

submits to be bound by the decision, the court | *** 16 M : ** • ob 5 4 D ‘ ^ L - 2 ' 1 i 1,1 L ‘ 

would not hear him without the consent of the 3 ’ 0rd . xiX.'r. 8 , of the Buies of the 
other partr® to the suit. Soso* v. Bol1md y \ Sul 4 rae Conl . t) 1883, “the party at whose 

A party named as a defendant to the hill may, tustanco P_\ e c,e | rUr* ithprvri'v 

with the consent of the plaintiff only, appear at a.jwtaes.omtar snail, unless the order 0 he m >e 
the hearing of the cause and be hound by the Prides, have the same length ot turn tor 
decree, although such party has not been served R ' ea , m S a , e * j u * e It * kU lc t!“ 

named as a defendant to the bill cannot appear sio f fe time for delivering a tdewliug. an 
at the hearing without the consent of all the order “ peremptory is made to delivery of he 

parties to the” cause. Dym t v. Jbrrtk, 1 Hare, R leadm « y thm t a tmie / ‘ 10 or [p) “ 

nc?. nr t nu on & t on* ' time continues to run, notwithstanding 'that, the* 

; ’ applicant subsequently obtains an order tor .par-.. 

„ t , ,, „ .. . • , , . ' t-iculars. Fateh v. Axthdni , 24 Q. B. I), 474;' 

Shareholders Company.] A decree declaring 59 L . j q, b . 161 . 38 w . E . 106— C. A. 
that all the shareholders m a company are bound 

to pay what may he found due to the plaintiff, separate Decree.]— Although different suits 
does not make the shareholders personally liable. ma y involve the same subject-matter, mid the 
vtgeps v. 1 ifco, b Cl. <& F. 56L. . same parties, the court will not decline' "to nmfe 

.. , ~ i a separate decree in each suit, unless the •frame 

Absent Parties.]— See supra, Parties. col. , 0 f the two suits and the relative position of th<* 


e . Form of. 


uue io a resmuaiy mna m amermz enameters Benefit to both Parties. ]~~ It is no objection 
w tsm the subject-matter:- to a decree in favour of a plaintiff that it must 

Held that although be might maintain the suit necessarily penefit one of the defendant. Smith 

decide on those rights, but make provision by ^iuwi/m, •> JJ.icn. A U. (..... . U. Jui. JU. 

the decree that the defendants might not be Hames of Parties.!— Where the minufes ,<! :i 
prejudieetl by the peculiar form of the suit, decree order that “A. and ail parties mierc-tod 
Mle/isp y. 2 Beav. 221; 9 L. J., Oh. should be at liberty to attend tie* trial,*" Ma* 

' yd' names of all the -parties interested sin»uid be 

. r . : specified in it, Tfbw/v. Dcum\ 1 B.*'U"o.s.)Oh.^h 

y'^seat / Avdeqfe';'deelarjng,]m the terms of the prayer 

eui “ t)Vm of a charity informal :«<n. ihas norm In i<o;w;?> 

... . ,* 1 T v t , . arc not entitled thereto, is not deiV<nive !dr no! 

KJaxtxX further Order. ]— When an order is also declaring who a.inei!tidi»<l. ftfiaw v, II thmt, 
made to last until a pa,rticuiar day “ or mi til ; p pjp y 355 
further order/’ tlie words further 'order- ,? mean |* 

an order made on an earlier day : than : the day Entering* Evltlcnee. ]— Kvory dc'on/e. ablmaiih 
■ specified;' ^ Boltm - v. London Sdmd MmmI, 47 : it only direct issues or inquiries, on^ln 

J.) Chf 401 1 7 Oh, IX 766 ; 38 L. I\ 277 : 26 ; the evidence on which it is jimmied : and, 
W. 1L 519. . rherc fore, where ovblciico is tendered and 

III/' - to ■- . '':tto'. : yy. : 'vto; y y,v;i\' :: ., i • ^ : " • 
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objected to the court ought to decide at once Costs of documentary evidence not read, nor 
upon its admissibility, and not to allow it to be .entered as read, were disallowed. Stuart v. 
entered as read de bene esse. Parker v. Morrell, G-reenall , M 4 Clel. 705 ; 13 Price, 755. 

:2 Ph. 453 ; 17 L. J., Ch. 226 ; 12 Jur. 253. Upon decree taken by default of defendant at 

Every decree, though it- merely directs in- hearing, the evidence is not entered as read, 
-quiries, ought to contain a statement of the Stubbs v. , 10 Ves. 30. 

evidence on which it is founded, and therefore Evidence read or agreed to be so considered, is 
a decree reciting that certain evidence had been entered in decree as read at hearing, and where 
read, hut that both parties consented that the it does not appear, by registrars minutes, that 
entry of it should be without prejudice to any evidence was read at hearing, court ought 
its admissibility, thereupon directing certain 1 not, upon subsequent application, to make order 
inquiries, was held to be irregular. A t Malum v. that evidence be entered as read. Bute QEarli) 
Burchett. 2 Ph. 127 ; 1 Coop. C. C. 457. Varying v. Eden,, 1 Bro. P..C.466. 


.3 Hare, 97. 


A defendant, when a decree is made in his 


Where an objection to the evidence at the favour without his defence having been heard, 
hearing of a cause is allowed, the tender of the is entitled to have entered in the deeree as . read 
evidence and its rejection ought to be expressly all the evidence which he could have put in at 
recited in the decree, and the evidence ought not i the hearing. Manhy v. Bewiclie , 3 Jur. (N.S.) 
to be entered as read. Watson v. Parker, 2 Ph. 685 ; 5 W. R. 867. 

5 ; 1 Coop. C. C. 54 ; 15 L. J., Ch. 400 ; 10 Jur. Office copies of former proceedings in other 
577. courts in old suits, relating to the matters in 


5 ; 1 Coop. C. C. 54 ; 15 L. J., Ch. 400 ; 10 Jur. Office copies of former proceedings in other 
577. courts in old suits, relating to the matters in 

The appellants from an order on a claim in a j litigation, may be read and entered in the decree 
winding-up gave notice to read a mass of j as evidence, without any previous order of the 
.affidavits made in the winding-up but not used court for that purpose. Ih. 
on the hearing below. The respondent objected Affidavits in opposition to an application to 
to their being admitted, but took copies. The the court, notice of ail intention to read which 
Court of Appeal confined the argument in the has been given to the other side, are to be entered 
first instance to a question not affected by these, as read, though the court decides in favour of the 
affidavits, and being against the appellants on parties intending to use them without hearing 
that question, dismissed the appeal with costs, so such parties, and although such affidavits were 
that the question as to the admissibility of the not filed specially for the purpose of the applica- 
.affidavits was not decided. The respondent tion. Catholic Printing and Publishing Co. v, 
applied to have the affidavits entered in the Wyman,! N. E. 49 ; 82 L. J., Ch. 53 ; 9 Jur. 
order, as otherwise he would not be able to get (x.s.) 436 ; 11 W. R. 49. 

the costs of having taken copies: — Held, that Deeds, which being more than thirty years 
the application could not be granted, and that old prove themselves, used at the hearing of a 
the respondent ought not to have taken copies I motion for decree, should be inserted iii the list 
unless and until the court held the evidence j of evidence in the decree, although not included 
admissible, in which case it would have given ! in the list of evidence to be -read, and not referred- 
him time to enable him to meet it. Brampton | to- in .any- affidavit. Boy dv. Petrie, 19W. R. 221. 
and Long town lit/.. In re, Shaw's Claim, L. E. 10 } A rule not drawn up as on reading affidavits, 
Ch. 186 *; 33 L. T. 5 : 23 W. R. 813. ! if any were read on moving, is irregular, and will 

/ It. is- not proper to enter in a decree evidence j be discharged. Mash v. Ash, 10 W. K. 85. 
wsb tread' de bene /esse, saving just exceptions.” ; 

If its admissibility is disputed, the point should Order to Execute Deeds.] — An order may be 
be determined by the court, limber v, Bra her, made on a party to an action to execute a con- 
25 Beav. 043. * j veyance of lands directed to be sold in such 

A decision having been partly founded on action, although the conveyance lias not been 
answers given by one of the parties in court to settled at chambers. Dougherty v. Teaz, 21 L. lb, 
questions from the judge, it was ordered that Ir. 379. 

evidence should be mentioned in the decree. A direction for a conveyance to be settled 
Bousguet v. Bent , 42 L. J., Ch. 575 ; 21 W. R. j by the master only, 1,4 if the parties differ,'’ is 

749, * ' ; improper, if to be executed by an infant. Cal cert 

Orders in chambers should not contain recitals j v, Godfrey, 2 Beav. 267. 
of affidavits dated after the date of the order. -! Where an infant heir is declared by the decree 

Ashley v. Taylor, 48 L. J., Oh. 406; 10 Ch. D. I of the court to be a trustee- for a purchaser, the 

70S : 39 L, T.".’73 ; 27 W. 10 22s. court will direct u conveyance 1 » the purchaser 

by the same decree, a petition for thu'. purpose 

Entry of Evidence as Read,] — Inq'uiries;beh^ Metier: v, Knight, Hlxeexq. , 

//directed -at the-- first hearing? !the evidence' was !,1294/5 L./.J» r :Dh. 168. , 

•entered as read, saving just exceptions.'’ Gee 

/,vv Gnrkeg r $. Heavy 815.", v ’’ : - ///•//■!; -2-A; Refusal to Execute.]— -Where by n decree 

It is not the practice to enter esudonce as read, all proper parties are directed to execute, and 
-saving just exceptions, Sherwood v. Brreridge, some who are within the jurisdiction refuse to 
2 Coll C. €. 536. ’ do so, the court will not in the first instance 

In. an undefended ease the proofs shall be direct the master to execute under the 4 & 5 
•entered as read, and the plaintiff shall take such Will. 4, e. 78, but will issue an 'attachment against 
•decree as he shall abifle by. Bay mend v. Bronx, them. In such a ease, a creditor who has proved 
/b;// / :,/ :-y:0,b ; b/ : / /;„ ;/ ;/;///:■ • 

, When a petition is dismissed with eclats, the it,n$ if he were a .party to the cause. Usher v. - 
-court will not limit the payment of costs merely Scania d, FI & K. 248 ; 3 Ir. Eq. R. 474. t ■ 
las to the affidavits that were read mi the .hearing By a deed,, dated 1827, A. covenanted with B.* 
of :be po-liioii. for in e muni all iffidavii* tiled kb sou and hmr-ath w. a er chi di -a i>e or if 
.are entered as read. Lucas, & parte, Oldham, to convey to certain - uses an estate which 
In re, 8 Done, & 0. 664 : 1 Mont. & Ayr. 405. should thereupon descend to A. In 1828, 0* 


F 




'A u „ - 



was found a lunatic, never having been married, | Bate of Deed.] — Where the party cannot 

and died in 1830, when A. conveyed the estate, obtain the rights to which the court has declared 
which was subject to his covenant of the deed of him entitled, without antedating a deed which 
1827, in violation of that covenant, to D, By a the court orders to be executed, the court will 
decree of the house of lords the conveyance of order such deed to be dated at the time at which 
1830 was set aside, and B. and his children were it ought to have been executed. Murny v, 
declared entitled to the benefit of the deed of Joliffe , 9 L. J., Oh. 95 ; 4 Jur. 021. 

1827. 0., the lunatic, in 1820, while he was 
compos mentis, had made a will, under which E. 

took an estate tail ; and in 1841 a compromise d. Entry, Drawing- Up and Service. 
was entered into between him and D., who was . 

in possession, by which he released all right and !•* Ordinary Cases, 

title to the estate, in consideration of a convey- $ ee R q 188 3 o r d. XLL rr. 1 & 2. 
ance of a portion of it, and of a term of the whole, 

to secure the value of the portion so conveyed. Entry of.] — Under Rules of Supreme Court, 
A supplemental bill was filed by B. and his 1875, (3rd. XL. the court has power to order' 
Children against D. and E., who was not a party judgment to be entered in the same way as the 
to the original suit ; and a decree was made, judge at the trial, as a matter of law, should have 
declaring the right of B. and those claiming directed it to be entered; but the court has no 
under him to have a conveyance in pursuance power to withdraw questions of fact from the 
of the decree pronounced by the house of lords, jury which are properly for their consideration, 
such conveyance never having been procured by Milimch v. Lloyds , 46 L. J., 0. P. 404 ; 36 L. T. 
them. Upon appeal: — Held, that D. by that 423 ; 25 W. R. 353 ; 13 Cox, C. C. 575 — 0. A. 
decree was bound to convey, notwithstanding It is no ground of objection to a judgment that 
the subsequent conveyance or release which he the plaintiff, having it pronounced entirely in his 
had obtained from E. ; nor was he relieved by favour, has entered it up partly for himself, and 
the circumstance, that it had become impossible partly for the defendant. Harm dye v. U if son, 
to convey the property without parting with 8 D. P. C. 417 ; 4 Jur. 339. 
some other interest which the decree was not Entry of judgment is not final till costs have 
intended to affect. Persse v. Perm , 2 Jur. (N.s.) been taxed. Pierce v. Derry , 4 Q. B. 635 : 8 
551; 4 W. R. 629. GL <fc D. 477; 12 L. J., Q. B. 277; 7 Jur. 552. 

The probate division has jurisdiction under S. P., Butler v. Bulhdey , 8 Moore, 104 ; 1 Bing, 
s. 14 of the Judicature Act, 1884, in the event of 233 ; 1 L. J. (o.s.) CLP. 77. 
any person neglecting or refusing to obey its 

order to execute a deed, to direct its execution Signing.] — A declaration in trespass contained 

by any other person whom it may nominate for two counts, upon one of which there was a verdict 
the purpose. Howdrth v. Kowavth, 55 L. J., P. 49 ; for the plaintiff, with one farthing damages ; 
11 P. D. 95 ; 55 L. T. 303; 34 W. R. 633 — C. A. upon the other a verdict for defendant. The 
Affirming 50 J. P. 376. plaintiff did not sign judgment, and the deter] - 

Where a defendant refused to obey an order, dant took out a summons calling upon hint to 
directing her to execute a mortgage, the judge shew cause why he should not sign judgment, 
appointed his chief clerk to execute it under and why, upon his default in so doing, the postea 
s. 14 of the Judicature Act, 1884. -Edward ^ . should - not be delivered to the defendant, rhat 
In re, Owen v, Edwards. 33 W. R. 578. S. P,, lie might sign it, Both parties attended, and 
D&rham v. Kiernan , Ir. R. 5 Eq. 217. f an order being made as prayed, the postea was.;' 

delivered to the defendant, who signed judgment 
Time for Execution.]-— A secret purchase, for the plaint iff on the first count:, and fur nim- 
by an agent from his principal, was set aside, self on the second. Upon application to mu 
B y the decree, possession was directed to be given, aside the judgment so signed: — Held, that if 
and a conveyance to be executed. Accounts were the plaintiff intended to enter a nolle prosequi' 
also directed to be taken of the rents and purchase- or retraxit upon the first count, he should have 
money, and the balance was directed to be paid, declared that intention upon the hearing of the 
but no lien given: — Held; that the conveyance summons, and that the judgment was properly 
must at once be made without waiting for the signed by the defendant. Taylor v. XesjirlL 
result of the accounts. Trevelyan v. Charter , 9 4 El. & Bl. 462 : 24 L. 126 ; 1 Jur. i N.s.) 

Beav. 140. ' ' 309 ; 3 W. R. 163. 

After a decree for specific performance and Where a verdict was taken by consent for the 
execution of the conveyance, the purchaser plaintiff at nisi prius, subject to the certificate 
neglected to pay the purchase-money. The of a barrister to be given in the following 
court, on the application of the vendor, fixed Michaelmas term, with power to enlarge the 
a day and place for that purpose. Movle/y v. time for making it. and he enlarged the turn* 
( 'Havering , 30 Beav. 108. till the following Easter term, and in the month 

Where a decree directing an act to be done, of March gave his certificate, directing that tin* 
has been drawn up without fixing a time within verdict should stand for a smaller amount 
which the act is to be done, the. decree is not j Held, that final judgment might be signed 
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necessity of signing of judgment. Kendil v. 
Merrett , 18 0. B. 178 ; 25 L. J., 0. P. 251 ; 2 
Jur. (N.S.) 523 ; 1W.R. 594. 

Where a judge’s order was made for payment 
of debt and costs, which were demanded imme- 
diately after taxation, and not being paid, the 
plaintiff on the same day signed judgment : — 
Held, that the judgment was irregular. Per kirns 
v. National Assurance and Investment Associa- 
tion, 2 H. & N. 71 ; 26 L. J., Ex. 182 ; 3 Jur. 

. (n.s.) 371 ; 5 W. R. 470. 

Signing judgment against an order of nisiprius 
made by consent, is an irregularity, although it 
is also a breach of faith. Bilker v. Beestcm , 29 
L. J., Ex. 121. 

All the proceedings in an action in one of the 
superior courts are deemed to be taken before 
the court itself ; and although the master’s 
office of the queen’s bench is situate in the city 
of '.London, yet a judgment signed therein is. in 
contemplation of law a step in a suit taken before 
the court itself sitting at Westminster. Tapp v. 
Jones. 43 L. J., 0. P. 250 ; L. R. 9 G. P. 418 ; 30 
L. T. 499 ; 22 W. R. 632. 

-Drawing Up.] — By a mistake in the registrar’s 
office, an order made on an undertaking to speed 
was erroneously drawn up. The order was dis- 
charged with costs of the application to discharge 
it, it being the duty of the party who procures 
an order, to see that it is properly drawn up. 
Bandars v Allen, 6 Sim. 620 ; 4 L. J., Ch. 18. 

Decrees founded upon the finding of issues are 
not to be drawn up, except by consent, before 
the time for moving for a new trial, lias expired. 
Maedonald v. General Sewage and, Manure Co, 
23 W. R. 435. 

" fModehf proceeding where a difficulty arose in 
drawing". up a decree made on appeal, in const 1 -, 
quence of there being no proper affidavit of 
service of the setting down of the appeal on 
some of the respondents. Maekkam v. Siddall, 
l Macn. & G. 607 ; 2 H. & T\v. 44. 

Observations as to the mode and forms of 
drawing up and passing decrees in the registrar’s 
office. By consent, the registrar, in drawing up 
a decree, sometimes permits such alterations to 
be made in it as he believes the court would 
sanction, and which are binding on the parties. 
Davenport v. Stafford, 8 Beav. 503 ; 14 L. J., Ch. 
414 ; 9 Jur. 801.' 

A decree drawn up in a manner not warranted 
by the minutes on the hearing, set aside with 
e< >sts, up* >u mot ic n. Loft as v. Swift, 2 »Seh. A Lef. 
642. ' ' . . . A-AA* 

When an order was maile dismissing a petition, 
the court reft Ned a motion of the respondents for 
leave to draw up the order, on production to the 
registrar of a enpy of the petition, upon an affi- 
davit, that notice had been given to produce the 
original petition, which had not been complied 
with, and that the deponent believed it to be 
lost or destroyed. Holder. In re. 9 Jur, 419. 

An order made by the court, and correctly 
drawn up, will nor in all cases be discharged 
solely on' the ground that it was passed by the 
registrar, without notice to the other parties in 
the cause. Mart v. Tit Hi, 6 Hare, fill ; 18 m Svjf 
Ch, 162. .p.:-p':y::7bA: /PnipapHop i Jj 

An order drawn up In the registrar’s office, in | 
the absence of a defendant, will not be set aside j 
where no error is shewn. Smith v. Aeion, 28 
Beav. 559, 

A defendant’s solicitor having refusal to pro- 
duce counsel’s brief to the registrar on .drawing, 


up an order made and consented to, the court, 
upon motion of the plaintiffs, ordered the 
registrar, on non-production of the brief within 
a week, to draw up the order without it, and 
directed the plaintiffs to add the costs of the 
motion to their security. Yeatman v. Deed, 35 
X. J., Ch. 176 ; 13 L. T. 580 ; 14 W. R. 123. 

A notice to draw up an order served one day 
for the next is regular. Christmas, In re. 19 
Beav. 519. 

When -it is intended that a time for the passing 
of an order should be fixed verbally under the 
Consolidated Order I. rule 27, the time should 
be named by the registrar personally (not by his 
clerk) in the presence of the parties. An applica- 
tion to the registrar’s clerk to fix a time for the 
passing of an order should be made only when it 
is desired to have an appointment in writing to. 
be served on the opposite party in the way- 
prescribed by the latter part of Orel. I. r. 27. 
London and County General Ay envy Association, 

In re, Pulhrook, Mr parte, 21 L. T. 283: 17 

W. R. 1075. 

In a case where the evidence did not shew 
that the provisions of Ord. I. r, 27, had been 
complied with, leave was given to move to vary 
the minutes of an order which had been actually 
passed and entered. Ih. 

Drawing up and Service of Order."] — An order 
does not take effect until it is drawn up and 
served. Metcalf \\ British Tea Association. 46 
L. T. 31. 

The rule that an order must be drawn up and 
served before the other party is in a situation to 
take a fresh step, in order to operate as a stay of 
proceedings, applies to an order ro amend on 
payment of costs to be taxed. Nor manly v. 

Jones , 3 D. <$c L. 143. 

The court cannot take notice of a consent on 
a summons, unless followed in clue time by an 
order drawn up and served, Wood v. /larding, 

3 O. B. 968. 

An order giving leave to sign judgment under 
Ord. XIV,, unless a sum is paid before a day 
named, need not be served upon the defendant 
before judgment is signed upon it. Hopton v. 

Bohr rt son, 23 Q. B. D. 126, n. 

Where the defendant, in an action for the 
recover} of land and for arrears of rent, failed to 
eoinplyVith an order that if he did not within 
three days tile an affidavit in answer to interro- 
gatories* his defence should be struck out and 
Judgment signed : — Held, that the plaintiffs were 
entitled to sign judgment under the order with- 
out previously serving it upon the defendant, 
and that a judgment so signed, being a regular 
judgment, could not be set aside in the absence 
of an affidavit of merits. Fardcu v. flick tor, 58 

X. J.. Q. B..2.44; 23 Q. BoD. 124,;. OCbl. 'T,J04y' ; 

37 W. IL 767. 

When an order has been made in chambers 

'unless.'- .the\Xiext';step;;is,', : . '■ 
taken by the plaintiff within a specified time, 
and the* plaintiff does not take that step within 

the order takes effect, ami the time for taking 
the step cannot .subsequently bo extended, the 
action having hccomadcad, notwithstanding that 
she order Iun nu b-m drawn up served upon 
t>u p j trill U-f re ! bees m >p a utiv \ i fit ra 
in .Vrtrrd/ \\ Br'dist) Too Association (46 L. T. 

31) not adopted. Script Phonography (<k v. 

iftifeif W JTTjImJ iq(hlp 

A plaintiff who obtains an order to be at 


I 

I I . i . .. pi 
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A consent indorsed on a judge' 


neither party, unless the order is drawn up and they refused, and the son forcibly turned nm 
served pursuant thereto. Joddrell v. , 4 out of the house. He then sent :<> it. u.^u t t 

Taunt. 253. of the defendant a notice and copy or the ofou. 

Where upon a summons attended at chambers of the court, with an explanatory let tc?i (w nu. a 
the judge indorses a minute of an order, it is at there was strong evidence that le ye cm am 
the option of the party by whom the summons received) appointing a time arid place tor a\t 
was taken out, to have an order drawn up in defendant to execute the deeds or conveyance, 
pursuance of such minute or not. Macdougall the defendant not having executed the < eu . 
v. Mcholls, 5 N. A M. 366; 3 A. & E. 813; 1 Held, that under the circumstances this was good 
H. & W. 462. personal service of the copies of the order ami 

A party who applies to a judge for indulgence, decree, and a sufficient ^ tender of Hie 

and obtains it on certain terms, may draw it up conveyance within 4 A 5 Will. 4, o. . o . I teas x. 

or not as he thinks proper ; and the opposite Piers, Sau. & Sc. 89. And see 1 asley v. Boners, 

party by drawing it up himself, without the lb., 104, n. 

consent of the party applying, does not thereby Notice of order of setting down an appeal 
make it operative against him. Wright v. dropped into a letter-box attached to tne out ei 
. . Skinner, & D. P. C. 727. * door of. plaintiff’s chambers, after the party 

A judge’s order for staying proceedings must serving it had called several times, and always 
be drawn up forthwith and served immediately, found the chambers closed: Held, to be good 
otherwise it will not be binding. Charge v. service on plaintiff. Lodge v. Pritchard, 2 N. h. 
Parkall, 7 D. & R. 422 ; 4 B. A C. 865. 537 ; 11 W. K. 1086—L.JJ. 

Delay in drawing it up operates as a waiver of 

. ib. Waiver of Objections to.]— A party con- 

On a summons to change the venue from senting to the alteration of a date of an order 
London to Newcastle, the judge indorsed the after it had been served, cannot object: that the 
summons, “ No order ; the plaintiff undertaking order, as altered, has not been served on him. 
to tax, if successful, as if tried in Northumber- Stubbs v. Sargon, 4 Beav. 400. 
land”: — Held, that this was binding on the 

plaintiff as an undertaking, though no order was Original Lost,] — Original decree not to be 
ever drawn up. Clarke v. Tyne Improvement found: hut having been acted upon by reports, 
Commissioners, 87 L. J., C. P. 110 ; L. B. 3 C. P. and recited in an order on further directions, 
230 ; 17 L. T. 509 ; 16 W, R. 480. was allowed to be drawn up from an office copy, 

A party who obtains a judge’s order can derive and entered nunc pro tunc. Donne v. Lewis, 11 
no benefit from it unless it is duly served upon Ves. 601. 

his opponent. Belcher v. Gendered., 4 0. B. The original of an order made on a. petition 
472 ; 4 D. A L. 814 ; 16 L. J., 0. P. 176. had been lost, and no entry could be found in 

A party obtaining an order should serve it. the report office, but the minutes of the order 
, ■ forthwith, that is. before the opposite party is appeared in - the registrar’s minute book : under 

8 A entitled to take a fresh step. Kenny v. Ilntehin - these circumstances, and on the production of 

son, 8 D. P. C. 171 ; 6 M. A W. 134 ; 9 L. J., Ex. the briefs of counsel, and the evidence used on 
Jf 60. the hearing* of the pet ition, the order was directed 

‘ : A plaintiff obtained an order to amend the to be re-drawn. St. Pan Its (I)etnt), & parte,. IS 

l postea at half-past nine o’clock on the 22nd W. R. 724. 

November, but did not draw it up until the 23rd, Where an order, not entered, but drawn up 
and it was not served until four o’clock on the and passed, cannot be found after fi lapse of nine 
24th :-AHeld, thatpas -no: fresh;' step - coxtlcL have- years, the court will direct a re-issue of. such 
been taken by the defendant, the plaintiff had older upon the affidavit of the soHdior jvho 
not abandoned the order. Sand ford v.Alcoclt, obtained it. Bussell v. Tapping , 3 W. R. 379. 

; 10 M. & W. 689 ; 12 L. J., Ex. 40. . .. 

Service — What Sufficient.] — A defendant 2. Minutes, 

resident out of the jurisdiction, was directed to 

execute deeds of conveyance, under 4 A 5 Will. 4, Orders must be drawn up and entered by rim 
c. 78, s. 8. Having been denied at his residence, registrar before they bear authority: for rise 
the messenger saw him, in. the house through an registrar’s minutes are only u warrant for an 
open window, informed him of the object of his order. Anon., 2 Frcem. 46. 

: visit, and left copies of the order and deed upon A motion, cannot be made upon a decivlnl 
a table inside the window, requiring him at the order till it is passed with the registrar. Smith. 
same time to execute the deed : — Held, that v. Beynolds, Mos. 09. . 

, personal service of the order ami tender of the Order of a preceding Lon! Olunmellor nut 
deed, had been effected sufficiently to give the to be re-lieard upon minutes, but must first be 
court jurisdiction to direct the master to execute drawn up. Taylor v. Popham. Jo Vos. 7:1 
the deeds. Clarke v. Be Burgh, Han. A He. The court pays no lvgsird to minutes of orders 
■ 100, n, . * in the registrar's book. Orders to be attended to: 

A defendant out of the jurisdiction, and must have been drawn up. Fiuyal (ifor/t v, 

, directed to execute a deed of conveyance, in Blake, 2 Moll. »0, 

■ly’ri.-ri- 4.. A :5 Will;4 ? e. 71, $.,8 r m. A notice of motion to vary .nn.mitcs,. tines .not 
hearing the messenger coming into the room prevent their being drawn up. Bell, -In n\ 
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Brown . F,e parte, 2 Mont. & Ayr. 578 ; I Deac. 

•090. 

The minutes of a decree cannot be made use of 
in the court. The decree itself must be pro- 
nounced. Hall v. Hill , FI. & K. 619. 

A decree in notes is not a document which 
the court will act upon. Nash v. Billon, 1 
Moll. 46. 

' No use can he made of a decree remaining in 
notes, Byrne v, Frere, 2 Moll. 157. 

Solicitors are entitled to charge for settling 
the minutes of orders, although no minutes are 
issued. Reece, In re, Gould v. Dumm-et , 85 
L. J.. Ch. 794 ; L. E. 2 Eq. 609 : 12 Jnr. (N.S.) 

614 ; 14- L. T. 881 ; 14. W. K. 1008. 

A plaintiff upon the defendant dispensing with 
a statement of claim, set down his action as a 
short cause, and moved for judgment according 
to prepared minutes. Upon the defendant 
objecting that the action must be brought to 
trial, it was ordered that the action be placed in 
the general non-witness list. Wllmott v. Youth/, 

44 L. T. 331 ; 29 W. E. 418. 


the defendant died Held, that the judgment 
and execution were regular. Wright v. Mills, 
4 H. & N. 488 ; 28 L. J., Ex. 223 ; 5 Jur. (N.S.) 
771 ; 7 W. E. 498. 

Judicial proceedings are to be considered as 
taking place at the earliest period of the day on 
which they are done ; therefore where a judg- 
ment was signed at the opening of the office at 
its usual hour, eleven a.m., and the defendant 
died at half-past nine a.m., on the same morn- 
ing : — Held, that the judgment was regular. Hr. 

The mere entry of judgment is sufficient 
within s. 139 of 15 & 16 Viet. c. 76. and it is not 
necessary to perfect the judgment by taxation 
of costs. Frewen v. Lethbridge , 4 H. & N. 418 ; 
28 L. J., Ex. 243 ; 7 W. E. 442. 

The death, of an infant plaintiff in an action 
for negligence between the verdict and the 
signing of judgment is no ground for a stay of 
proceedings if judgment has been signed within 
the time specified in the Common Law Procedure 
Act. 1852. Kramer v. Way mark, 4 H. &. C. 427 ; 
35 L. J., Ex. 148 ; L. E. 1 Ex. 241 ; 12 Jur. (N.S.) 
395 ; 14 L. T. 368 ; 14 W. R. 659. 

The 17 Car. 2, c. 8, s. 1, which requires a 
judgment to be entered up two terms after 
Verdict, gives an executor two terms during 
which it is practicable to enter judgment. 
Heatheote v. Wing, 11 Ex. 355 ; 3 G. L. E. 1110 ; 
25 L. J., Ex. 23. 

The verdict referred to in the statute is the 
complete verdict on which judgment may be 
signed, lb. 

Therefore where, at the spring assizes in 1854, 


e. Date of. 

When effective.]— Ord. NLI. r. 3, of the Eules 
of the Supreme Court, 1883, applies to actions 
tried before a judge with a jury ; and where the 
judge upon the findings of the jury, pronounces 
judgment in court, upon entry of the judgment 
the proceedings are complete, and the judgment 
takes effect as of the date on which it was pro- 
nounced. Ifoltby v. Hodgson, 59 L. J., Q. B. 46 : 
24 Q. B. D. 103 ; 62 L. T. 145 ; 38 W. E. 68— C. A. 

The time at which an order is made is that of 
the order being pronounced and of its date, and 
not of its being drawn up. Hookey , Me parte . 
4 Do G. F, &c J. 456. 

Generally speaking, an order takes effect 
•.from •'■.the " time it is made. Jones v. Roberts, 
A Y. 567. 

The order for confirming absolutely a master's 
'report ; as : to a purchase, when , served, operates 
from the day oh which it was pronounced. 
Aberdeen v. Wat kin, <1 Sinn 146. 

Order for dismissal does not take effect till 
drawn up, and then it acts retrospectively from 
t hue of making it . I 'eel a nder v. t 'odd, 1 Sim. & S. 
IN. 


reference, and in Easter vacation, before award, 
he died, and on the last day in Michaelmas term 
the arbitrator made his award, directing the 
verdict entered for the plaintiff to stand: — 
Held, that a rule obtained in Easter term, 1855, 
to enter judgment as of Easter term, 1854, nunc 
pro tunc, was in time. Ik. 

A judgment for a defendant is valid, although 
not entered up within two terms after the death 
of the defendant, the verdict having been given 
during her life, and the delay occasioned by a 
motion touching an award. Brydges v, Smyth, 
8 Bing. 29 ; 1 M. & Scott, 93. 

See supra. Parties (Change of, &e.), col. 73, 
et seq. 

Ante-dating — Entering nunc pro time.]— 

Where an order had been drawn up. but never 
passed and entered, the court allowed '-the order 
to be redrawn up, passed and entered n unc pn> 
tunc. Jones. In re, Bnllis v. Jones, 39 W. E, 619. 

Decree pronounced twenty-three years ago 
having been lost, ordered., on motion, to be 

redrawn according to the m mules anti entered 

nunc pro tunc. Lawrence v. Richmond, 1 Jao. 

& Walk. 241. 

An order of the court was directed to be 
marked nunc pro time with the day of the 
in which it wasp left ytO'ybe 
ffri feted*; kRuske ■ v,. 'BeefhtiWyB, 3 a ; ; 3 o Afc, 


Minutes varied.'] — If. on the close of the argu- 
ment. at the hearing of a cause, minutes of the 
decree are delivered, which arc afterwards varied 
by any subsequent judgment, the decree may be 
dated at the date of the original minutes, but if 
the judgment is postponed, it should bear date at 
the time when it is pronounced. Alt.- Gen. v. 
St a mf ora {Furl}, 1.2 L, J., Ch. 297. 

, Orders' din. Chambers, ]— Orders ■in-Whahibers 
should, be dated of the day on which they are 
finally made, and should nor be antedated, nor 
■contain recnais of affidavits dated after the date 
of the order, Ashley v. Taylor, 48 Lv J., Ch. 
406 ; 10 Ch, J). 768 ; *89 L.T.A78 ; 27 W. B.228, 
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the cause entered nunc pro tunc of course on 5 Man. k G. 376 ; 6 Scott (N.R.) 42 ; 12 L. J., 

motion, without notice, about two years after- G. P. 145 ; 7 Jut. 68. _ 

wards. Dixon v. SImm, IS Yes. 520. ; A cause in which a verdict was entered tortile 

A previous order of the vice-chancellor, which plaintiff was referred at the spring assizes, 1 s *> 1 * 
had been omitted to be drawn up, ordered to be The arbitrator made his award, directing a verdict 
entered nunc pro tunc, if the vice-chancellor to be entered for the plaint ill* in Trinity jerm ioi- 
should think fit. Leivis, Me. jmrte, 3 Deac. & C. lowing. The plaintiff died on the 2nd November 
198, following ; on the 3rd December the will was 

To get’ leave tn enter juclgment as of a fomrer taken to the proper of lice to be proved, in order 
date, nunc pro tunc, it must be shewn that the to enable the executrix to sign judgment ; but 
court could at that former date, have ordered in consequence of a caveat having been 'entered 

such a judgment to be entered. O'Biordan v. by the defendant, probate was not obtained trill. 

Walsh, Ir. Xi. 8 C. L. 158. the 6th May, 1852. In Trinity term, .1852, the 

Judgment nunc pro tunc cannot be entered executrix moved, for leave . to enter up judgment 
unless the delay is the act of the court. Fish- as of Michaelmas term, 1851 : — Held, that inas- 
nio tiger s' Co. v. Bobertson, 4 D. & L. 656; 3 C. B. much as the delay was not attributable to- any 


970 ; 16 L. J., C. P. 118. 


act of the court, the court had no author, 


The entry of judgment nunc pro tunc is not a grant the application. Fnwnmn v. Tratwh , 12 

•'.matter of. right nor of settled practice, but may 0. B. 406 ; 21 L. J., G. I*. 211 : 10 Jur. 1 141^ 

be refused or granted by the court at its dis- A defendant obtained ■ a verdict in . December, 
cretion. llem vi inq y. Batchelor, 44 D. J., Ex. 1829. In- the following term- the plaintiff: obtains l 
54 ; L. B. 10 Ex. 54 ; 33 L. T. 16 ; 23 W. R. 398. a rule nisi for a new trial, which rule the court 

afterwards directed to be suspeiu led, to await bus - 
— Death of Party.]— -When a nonsuit was issue of another cause which involved the sumo 
directed at the trial with a stay of execution, point. The defendant died in November. 1.S3U* 
and the plaintiff died before the stay of execution The court, after a lapse of two years and a hull 
had run out, the court refused to allow judgment from the date of the verdict, allowed the judg- 
nunc pro tunc to be entered for the purpose of meat to be entered up nunc pro tunc. An/ v. 

the defendant obtaining his costs, on the ground Goodimn, 4 M. : & Scott, 620. 

that the nonsuit was provisional, and no decisive A verdict was found for the plaintiff at tin*, 
judgment had been given in the defendant's sittings after Trinity term, 1857, In Michaelmas 


favour before the plaintiff’s death. Ib. 


term, a rule nisi was obtained to enter a verdict 


A summons taken out by the plaintiff was not for the defendant this rule was made absolute 
reached on the day when it was returnable and to enter a nonsuit in Hilary term, 1858. The 
was adjourned ; the plaintiff died before the day plaintiff having died on the 14th of December., 
to which it was adjourned — Held, that no order 1857, the court allowed: judgment to be entered, 
such as might have been made on the summons none pro tunc, as of .Michaelmas term. Moor'yy 
could now be made. Turner v. L. $ S. W. By. Huberts , 8 G. B. (I-J.s.) 844 ; 27 L. J., :G. P. 16.1 ; 
(L. 11. 17 Eq. 561) distinguished. Wilks, In re, 4 Jur. (N.S.) 241 ; 6 W. R. 297. 


Child v. Buhner, 60 L. J..Ch. 696 ; [1891] 3 Ch. 
59 : 65 L. T. 184 ; 40 W. R. 13. 


•No will of the deceased having been 'proved,.' 
■nor any letters of administration granted;' 'the"'' 


The death of a sole plaintiff, after argument and rule was drawn up calling upon the legal ivpre- 
before judgment, does not prevent the delivery sentatives yif any) upon notice of the rule to be. 
thereof, and it will be entered nunc pro tunc, as given to them or to the attorney in tic 1 cause of 
of the date when the arguments were concluded, the late plaintiff, lb. 


Turner v. L. S? S. IK lit/., 43 L. J., Ch. 430 ; A plaintiff died after verdict ami before jmL-- 
| L. R. 17 Eq, 561. ment,arule to set aside the verdict being pending 

| In an action in which there were issues of fact at the time of his death. After t hat rule had been 

1 and of law, after verdict for the plaintiff on the discharged, the court allowed judgment to he- 

former, and a rule for a new trial which was dis- entered nunc pro tune. Seymour v. Urn n trend, 
charged, the plaintiff in the same term in which 30 L. J., Ex. 189. 

the rule was discharged, set down the issues in Where by the terms of an order, made by 
law for argument, but died, before they were consent, a plaintiff is to be at liberty to sign 
reached ; judgment upon them was subsequently judgment for debt and costs on a particular day. 
given for the plaintiff. In one of several actions but before that day the defendant dies, the conn 
consolidated with that action, the court ordered will not permit the plaintiff to enter judgment 
judgment to be entered up as of the term in nunc pro tunc, as of the day when the ransom 
which the case was set down in the special paper was given. Wilkins v. Canty. 1 I>. (N.s. j 855 : 
for argument. Biles v. Williams, 9 Q. B, 47 ; 11 L. J., Q. B. 191 : 6 Jur. 807. 

38 L. J., Q. B. 56 : 11 Jur. 36. See also supra, PARTIES (Change of, A:c,). 

The judgment of the court relates to the time col. 73 et seq. 
of hearing the argument, and may be entered 

nunc pro tunc, against one of several, defendants, Postdating Judgment.!— Where, aft or an or* lot 
as well as against a sole defendant, when death had been made in an action for I impart it ion and 
takes place after verdict and before judgment, sale of certain property, in which it was offer red 
Harrison v. Heathorn. 1 D. k L. 529; 8 Scott to as lk firstly. &e. } described in the said si at emeu? 

A: i. 'h''b ■ : tliat : tb e: |>ropie;r1;.ylwaS' • 

A plaintiff applied to -sign judgment on the there misdescribed, leave was given *•» amend 
3rd January (when the time for pleading expired), the statement of claim, and i be order was orders I 
but upon the officer suggesting that there was to be postdated as of a day after the amendment 
a doubt whether those three days were to be had been made. Winkle// v. Wink leg. 11 L. T„ 
reckoned in the time for pleading, he forbore to 572 ; 29 W. 11, 828. 
sign judgment. O i i he same day tl e defen knit 
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paid at twenty-one, would attain that age in the 
long vacation, a prospective order was made for 
the payment out of the fund to her at such date. 
Perris Estate , , In re , 42 L. J.. Oh. 880 ; 21 W, R. 
865. 


right, unless the conduct of the applicant has 
been such as to make it unreasonable that he 
should be allowed to inrol ; that his merely 
doing nothing raised no case against him ; and 
that his rights could not he affected by the mere 
fact that the opposite party had altered his 
position on the faith of being owner of the 
\ estates. Cope v. Be La Ware (Earl), 5 Ch. ft. 
666 ; 37 L. T. 109—0. A. 

A plaintiff within one month of the end of the 
five years after a decree had been made, applied 
to have it inrolled and obtained an order 
accordingly. After the expiration of the five 
years, he discovered that one of the defendants 
was dead, and having then revived the suit, he 
applied to have the decree inrolled. The applica- 
tion was refused. Patch v. Ward. 43 L. J.. 
Ch. 486 ; L. R. 9 Ch. 269 : 30 L. T. 152 : 22 
W. R. 458. 

An inquiry as to damages having been directed 
on a claim under a winding-up, the official 
liquidator applied to have it conducted in court 
and before a jury. This application was dis- 
missed on the 11th of December, 1873. The 
official liquidator gave notice of appeal to the 
house of lords, but not until after the period of 
three weeks from the dismissal had expired. 
After the damages had been assessed in chambers 
the official liquidator, on the 9th of February, 
1875, obtained ex parte a conditional order for 
leave to enrol the order of the 11th of December, 
1873, but on hearing the other side this condi- 
tional order was discharged : — Held, that liberty 
to inrol the order of December, 1873, ought- not 
to be granted. Lafittv A Co., In re, L. R. 10* 
Oh. 316. 


/. INROLMENT. 

See mm R. S. C., 1883, Ord. LXI. r. 8. 

What Decrees or Orders.] — An order on motion 
dismissing a bill • for want of prosecution may 
properly be inrolled, and is properly entitled in 
the cause as it stood at the date of the order on 
the record, although, in fact, some of the parties 
named in the title may be then dead, and the 
suit may have been revived between the date of 
the order inrolled and the inrolment. Willia ms 
v. Page, 1 De G. & J. 561 ; 26 L. J., Ch. 813 : 
5 W. E. 854. 

On a petition of course the registrar made an 
order directing inrolment in the chancery divi- 
sion of a decree of the Court of Session in Edin- 
burgh, sequestrating the estate of the company, 
appointing a judicial factor, and ordering delivery 
of the books of the company : — Held, that there 
was no authority, either by statute or custom, for 
making such an order, and that the inrolmenr 
must be vacated. Dundee Suburban Py.. In re, 
58 L. J., Ch. 5 : 59 L. T. 720 : 37 W. R.'oO. 

There is no rule preventing the inrolment of a 
decree which, among other things, directs the 
taking of accounts. Parker v. Downing, 1 
Myl. k Iv. 634 ; Coop. t. Brough. 148. 


jurisdiction, and suffering from softening of the 
brain, of which disease he died, .nearly three 
years after date of the decree : — Held, that these 
were not such peculiar circumstances as to 
render it just and expedient to enlarge "tile time 
for inrolment of the decree under the General 
Order XXII 1. r. 28. Hooper v. Gum at, 26 L. T. 
537, 

In a suit where the defendant had died after 
the conditional inrolment of the decree, but 
before it had been made absolute, the court, on 
the application of the executors of t he defendant ■ s 
wi II. enla r ged the time f o r s h e wt n g ca use agai n sfc 
the inrolment of the decree. Patch x. . Ward. ' 
21 W. R. 244. 


Amendment of. ]— The court directed a sum of 
money to which, by a previous decree, the court 
had in error declared that the attorney-general 
was entitled, to be paid to the party really 
entitled, notwithstanding the inrolment of the 
former decree. Eo.v v. Charlton, 6 X. R. 352. 

A clerical error in the inrolment of a decree 
corrected by t he Master of the Rolls. Att.-Ocn. v. 
(tree chill, 34 Beav. 174. 


To what. Court. ] — The proper court for apply- 
ing for an order for the inrolment of a decree is 
the court of the Lord Chancellor. Patch v. Ward, 
28 ,L. X. 260, 


Vacating Inrolment— By whom Application 
made,] — The inrolment of a decree ordered to be 
vacated upon the application of a person not a 
party to the cause. Jinuf v. Chhhold , 41 h. J.. 
Ch. 402 ; L. R. 7 Ch. 217 y :,26'/ L. TV 223;:, 20- 
W. It. 284. 

' A: : :fund:washeld fn/tenst: for 
B„, who claimed to be a member of the class, 
obtained';.: a decree uigaliistg the : trustees, .for} - the: 
dhtribittion of the fund, in this decree WM 
Inserted'^ ' §§ 


Effect of— Appeal.] — Under the Judicature 
Act, the inrolment of a decree has no effect in 
prevent ing an appeal, ff antic w J/asfie. 2 Ch. I). 
304 : 34 L. T. 747 ; 24 W. R. 564— O. A. 


were directed as to what other persons were 
m 'tilled. A., who \va> not a pariy m Hu- suit, 
put in a chum' to, be a mender of the class, and 


a matter of f of the' class- Being desirous of disputing, the 
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the P lai ? ti * h f Presented a petition of j ment, though there had been a correspondence 
rehearing, m otder to strike out of the decree the : which, standing alone, might have led the court 
declaration as to the plaintiffs title. This peti- j to vacate it, Works a , In r° 43 

non could not be heard m consequence of the I L. J., Oh. 483 ; L. R. 9 Ch. 266 ; 30 L.T.4 • 
deeiee haring been mrolled. He therefore ! 22 W. R. 288. ’ 

moved to vacate the inrolment Held, that he | 
was entitled to have the inrolment vacated, the j 

costs of the application being ordered to be dealt ff- Declaratory Ordees. 

with by the judge on the rehearing. Ib. Powers of Court-Judicature Act. l-TWW 


■ - — -..v. vauatcu, 'tuc — 

the application being ordered to be dealt 9- Declaratory Orders. 

r the judge on the rehearing. Ib. Powers of Court-Judicature Aet.]-Under 

Bv what fmirf i tvu. « , .. i ^ rcl * r. 5, the court has now jurisdiction 


merit to be v^mtorl ^ \ De exerC3Se d with great caution. Austen v. 

muit to oe vacated. buck an order can now be ; Collins 54 L T On 3 

i7^(ta ld j VlIAf^Tdenmph M (;T 24 I w? if 86 ? w ¥ re a pe f 011 tres P asses 011 another’s 
W. R. 898— C 4 j 1 1 6 ’ ^ ! ] aild? baling done so frequently m the past, and 

! having expressed an intention to do so in the 

..TToViS 

L“r?ii7 7 iia.vsv 2 .4riv; 2 

that certain property belonged to T. beneficially, 68 L. T.' 35 , 41 W. B 322— 6 A ’ J,> ; 

not mderir to’fflteTbilfrf t A association of shipowners and others formed 
review and act the inrolment Vacated before ^ P rote P tlo f *he shipping trade, but not 
instituting a suit to Sfcfofc ownill S S oods * fe 

T. purported to have become the beneficial owner S. t™ Pa £J ty ’ toge * her Wlth a fl ™ of shi P- 
of the property. Widqery v. Tenner 47 L J ^ “ action against a dock oom- 

Oh. 550 ; 7 Ch. D. 423; 38 L T 434 ■ 26 W P F™ y f a “ ^junction to restrain them from 
540 — C. A. , 2b W, R. imposing certain regulations and charges, as 

That* an inrolled decree in a former suit ™v ",^ g !^ tra X ir€S ’ ?.? d foi ’ a declaration that they 
be a bar to the relief sought by a second suit the I F confirmed as required by 

objects and purposes of the two Sts must be ! . tha V he firm were not 

identical, and in that case, before the court W t^ tltle d to an injunction without proof of special 
jurisdiction over the second suit the inrolment acc f rmn ® themselves, but that under 

of the decree must bev^Kut^^ 

objects are not the same there is no sneld j S?- 1 ° ld * • r * 5 * London 

necessity. S. C, 4G L. J, Ch 703- 25 W P bkipoiomrs v. London and India 

726. 5 ’ n * 706 ’ 20 " * K * 62 L. J., Ch. 294 ; [1892] 

I ?qW? ; ' 2B - 23;67L - T - 238 ? 7 ^p-M.d: 

— In what Cases.]— A plaintiff was a dav I ThJ ^1,4 r 

too late in proceeding on a ^caveat aminrt the ! *> ex P re ? s an abstract 


-A plaintiff was a day I 


too late in proceeding on a caveat aeairist thi ! • • could declines to express an abstract 

inrolment of an adverse decree in ''consequence FfTFvilwt P °“ lt ° £ J?T on the ooastroction. 
of a petition of appeal presented bv h m on th rr Y lU when immediate relief is not given. 
l f t day not beinPthJansweredAwtag to the 248 ! 5 Ch ' D ’ 

absence from office of the Lord Chancellor’s wv L ' ^ 2 b i ^ H. b ( J, 

principal secretary, and the defendant inrolled court*' te stnteTiif A r* the ° phlion of the 

the decree. On the plaintiffs application the I XXXI V mrT purSuant to 0rd - 

inrolment was vacated, but he was reauired to ttA 7’ • A b7o A and the answers to the 

3>ay all the costs. Madman v cSt 42 s ^ ecial ease ln dispose of the action, the 

L. J., Ch. 576 ; 29 L. T. 85 21 W. R 741 ’ PJ^fourse is to take the answers, in the shape 

The twenty-eight days within which bv Con- nf a 3 la gnient making declarations to the effect 
solidated Order XXIII. r. 27, the party who has ^ answe f s ’ the aeti0n being, if necessary, 
entered a caveat must proceed after a docket for mint IF 0 ? orma trial 011 motion for judg- 
inrolment has been left, is not to be extended ?f 2IineraU ^ 

because, according to the practice of the office; \y % ; 16 CL D - 66 i 43 L- T. A | 29 

“^only reemves notice of the docket being left 

«ervung it appeared on the back. After some ElVwtmn v 5Tn i t n? 2 ?. 4 Ie> 
days the solicitor of the appellant, having dfe! 349 11 U J - Ch ' 399 : « 

of^ir n f’ S "" ^ ^sts 

The respondent’s solicitor refused this and stated n>ht- ' I execution, nierely declare the 
that even- technical advantage wouW' be taken ref or, rt, 1 i P f !•’ and thoQ leave to 

respondent’s solicitor the i4rii q r J +/ ? tu . rc .’ VQ such forfeiture is incidental 

.ARy:; A A- » v 

-uid^;: 'i:,,AA;A:x^A;;A an t ® dar * a minor 

.^entitle. ^self of the irregularitv fortmu of amo ,™ < o£ th .°. 
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refused to make a declaration of the rights of the value of their respective shares, and owing to the 
parties claiming under the will, or to confirm absence from the country of the plaintiffs, the 
the report. Corkers. In re , 3 Jo. & Lat. 377. receiver paid over the moneys due to them to- 
Serable, if the devisees of real estates directed his solicitors. Several suits were subsequentlv 
to be sold in a creditors’ suit, being lunatic, are instituted, disputing their rights as declared by. 
not trustees for the plaintiff by the effect of the the order of March, and the solicitors received 
decree, the court cannot make them such trustees notice not to pay the moneys in their hands to- 
by any declaration to that effect; and if the E. and 0. Proceedings having been commenced 
devisees are such trustees by the effect- of the by petition on either side, but not prosecuted, 
decree, an express declaration thereof, if neces- they, by their solicitor, without applying to the 
sary, should be made by decree, and cannot solicitors of the receiver, caused two writs of 
properly be made upon petition. Jaeltmi v. fi. fa. to be issued against the receiver. Those 
Miljield , 5 Hare, 538. writs were, by an order made by the vacation 

Though a person uniting in himself _ several judge, set aside as unlawful ; but, as no irijunc- 
characters, having distinct conflicting rights in tion had been obtained, the judge was of opinion 
the subject of a suit, may maintain a suit as sole that the receiver was not at liberty to withhold 
plaintiff, the court will nothin a suit so consti- payment of the sums due to them, which pav- 
tuted, decide on the conflicting rights vested in ment was accordingly made. Afterwards Romilly, 
the plaintiff, but by the decree will make pro- M.R., whilst confirming the order whereby the 
vision for the protection of the defendants from writs were set aside as irregular and illegal, 
any prejudice which may arise from the peculiar went on to direct that E. and 0., nhA-theii ] 
constitution of the suit. Blease v. Burgh, 2 solicitor, should repay into court to a separate 
Beav. 221 ; 9 L. J., Ch. 226. fund, to be called u the Disputed Fund.” the 

By this answer, a defendant insisted that a sums which had been received by them Held 
former tenant in tail had paid off certain legacies, (reversing this order), that the rights of E. and C. 
which he alleged were charges on the real estate having been declared by the order of March, 
out of the specified fund, and that the sums so 1862, could not be set aside by subsequent pro- 
paid off were still charges on the real estate. By ceedings of less value or quality, and that they 
the interlocutory decree it was referred to the were entitled to retain the sums which had been 
master, to take an account of the sums advanced so paid to them. Whitehead v. Lynes, Burrell , 
on foot of the specified fund, in exoneration of In re, 12 L. T. 332. 

the lands, and whatever should appear to be so The court has no jurisdiction either under 
advanced was thereby declared to be a charge s. 50 of the 15 & 16 Viet. c. 86, or otherwise, to 
on the lands : — Held, that this amounted to a make a declaration of right, unless it is one upon 
declaration, that the legacies were a charge on which the court could act, if required, by granting 
the lands. Kelly y. Limnon, 1 Jo. & Lat. 305 ; 7 consequential relief. Bristow v. Whitmore, 4 


Ir. Eq. R. 98. 

Bond having been cancelled by obligor, lands 


Kay & J. 743 ; 1 Johns. 96 ; 7 W. R. 150. 

Where the declaration sought is not of that 


settled according to bond by decree. Arnold v. nature, the court has no jurisdiction to entertain 


Barrington, Dick. 5. 


Under 15 & 16 Viet. c. 86.] 


the suit. Ib. 

Where a decree erroneously states that a 
-The court married woman is entitled to her separate use, 


will not express an opinion on a point judicially the court not having decided what her interest 
concluded by orders in the cause which have was, that is not binding as a declaration of right, 
been acted on for many years, although had the and must be disregarded. Moore v. Walter, 8 
matter been open an important question might L. T. 448 ; 11 W. R. 713. 

have arisen. Livesay y. Harding , 21 Beav. 227. The court of chancery could only decide legal 
Declaratory decree that it is fit and proper questions so far as is necessary for the exercise of 
that an application should be made to parliament its own jurisdiction, and therefore would not 
to extend the leasing powers affecting a settled make a decree declaratory of rights under a legal 


Sadi v. Bruce, 29 Beav. 557. 


instrument. Att.-Gen. v. Bogle, 3 H. R. 414; 


Where a, decree directed a conveyance, but 10 Jur. (N.s.) 309; 10 L. T. 290; 12 W. R. 
did in form declare the rights of the parties : — 368. 


Held, that this was defective. Lambert v. Peyton, The plaintiff, on the faith of the regulations of 
8 H. L. Gas. 2. tire colonial office, spent money in a colony, so 

Order made containing a declaration of English as to entitle himself to large grants of land : — 

law for the information of a foreign court. Held, on demurrer to a bill filed by leave of the 

Hope v. Hope, 4 De G. M. 6c G. 328 ; 28 L. J., Lord Chancellor, upon a petition of right against 


Oh. 682 ; 2 W. R. 545. 


the attorney -general, that the crown had entered 


A bill is not sustainable under s. 50 of the into a contract with the plaintiff to grant the 
15 & 16 Yict c. 86, for a mere declaratory land, and that the court was empowered to 
order, when the plaintiff is not entitled to con- make a declaration of the plaintiff’s right to 
sequential relief. Booke v. Kensington, 2 Kay & J . specific performance, though it could not proceed , 
753 ; 25 L. J., Ch. 795 ; 4 W. R, 829. * to a mandatory decree. Ltmtour v. Att.-Gen.,. 

Where some of the parties interested in the 5 K, R. 102, 231. 

construction of a purely legal devise are infants, ' To save expense, the court declared the con- 
the court cannot, at the request of the parties, struction of executory marriage articles, instead 
make a deelawiwy do -reeas iu their riglit^ under of direodng a sutiiomem u bee:, xu ed in eun- 
such devise. Wehb v. Buna, 2 Do (L M. & G. fortuity therewith. By am v. By am , 19 Beav. 
633. ‘ 58 ; 24 L. J., Ch. 309 ; 1 Jur. (K.S.) 79 ; 3 W. R, 

Bv a decretal order made in .March, 1882. the 95. 
rights of E. and C. to participate in a fund in A., previously to the marriage of his daughter 
certain proportions were declared; and the re- B., gave to the trustee of hei settlement a bond, 
celver in the cans' was ordered f< pay o die 1 * v hereby lie bound 1 im li t< pay an annuity 

such shares. The chief clerk ascertained the upon trusts for ‘the benefit of B. and her children,. 
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A. died, leaving C., another of his daughters, his 
sole devisee and executrix. On a bill hied by B. 
against C. : — Held, that B. was entitled to a 
decree declaring that she had a lien on the 
testator's real estate to the amount of the value 
of the annuity, but that B. should pay the costs 
of all parties to the cause. Norman v. Johnson, 
6 Jur. (jST.S.) 905 ; S W. E. 300. 

When the title of a remainderman is clear, 
the court will, at his instance, compel the 
remainderman to produce the title deeds ; but 
if his title is not clear, the court will not, 
incidentally, decide in favour of the remainder- 
man’s title to the estate, in a suit merely for 
the production of the title deeds. Pennell v. 
JDysart (Marl), 27 Beav. 542. 

The mortgagee of A. (an alleged remainder- 
man) instituted a suit against B. (the alleged 
tenant for life), for the mere production of the 
title deeds. B. set up a bona fide objection that 
A.’s estate had become forfeited, and also that, 
by the terms of the mortgage deed, the estates 
were not comprised therein. The assignees of A. 
(who had become bankrupt), though interested 
in the latter question, were not parties to the 
suit. The court declined adjudicating, inciden- 
tally, on the plaintiffs right, and dismissed the 
bill, with costs. Bams v. By sort (Earl), 20 
Beav. 405 ; 24 L. J., Ch. 381 ; 1 Jur. (N.S.) 743 ; 
3 Eq. R. 599 : 3 W. R. 393. 

When the interests of the parties to a special 
case were not of such a nature as to give the 
court jurisdiction to decide the questions asked 
in the case, the court gave permission to amend 
the case by introducing a question as to the 
right of the plaintiffs to commit waste in order 
to give the court jurisdiction. Forsbroohv. 
Forsbrooh, L. E. 3 Ch. 93 ; 16 W. K. 290. 

Fictitious Suits to Decide Questions.] — The 

court will entertain a suit to declare the rights of 
children of a marriage to a fund settled by one 
of their parents, though the fund be settled with 
the object of determining, by having the indi- 
viduals comprising the class ascertained, whether 
a reputed child is legitimate. Gurney v. Gurney, 
1 Hem. & M. 413 ; 2 N. R. 106 ; 32 L. J., Oh. 
456 ; 9 Jur. (N. s.) 514: 8 L. T. 380 ; 11 W. E. 
659 . 

In December. 1859, a wife eloped from her 
husband, there being at that time two children 
of the marriage. Proceedings for obtaining a 
divorce were immediately commenced by the 
husband ; a decree nisi was pronounced on the 
13th February, 1861, and made absolute on the 
22nd May, 1861. On the 4th May, 1861, the 
wife was delivered of a full-grown male child. 

, In order to determine the status of this child, 
the husband, in January, 1862, vested 2,000?. 
reduced annuities in trustees, for all and every 
the children then living of his marriage with 
his wife ; and a suit was instituted, "seeking 
that the rights of the parties interested 
under this settlement might be declared, 
and the trusts of the settlement might be 
carried out under the direction of the court : 
— Held, that although the real object of the 
settlor might be, and probably was, to obtain 
a decision from the court that this child was 
illegitimate, and although the decision might 
affect property of far greater value, those 
circumstances were not sufficient to warrant 
ourt if, withholding the exercise of its 
ordinary jurisdiction. Ik j 

Sernble, the court will not so act in the case ‘ 


of a stranger making sueh a settlement for a 
purpose of which it disapproves. Ib. 

A suit being merely manufactured for the 
purpose of compelling the present trial in an 
indirect way of an important question affecting 
the title to large estates, namely, the status of 
legitimacy or illegitimacy of an infant, was 
not maintainable. Coolie v. Coolie, 4 De Gr. 
J. & S. 704 ; 6 N. E. 134 ; 34 L. J., Ch. 459 ; 11 
Jur. (N.S.) 533: 12 L. T. 468; 13 W. R. 
697. 

Where a settlement was made to raise a 
question of a child’s legitimacy the court 
declined to entertain a suit for its execution 
when the father and mother are living, and 
had not concurred in the settlement or the 
suit, and where the guardian of the child 
(an infant) disclaimed at the bar. Anon., 2 
Hem. & M. 124. 

Upon a special ease to obtain a decision 
whether persons not in esse would be entitled, 
under certain circumstances which might never 
arise, to a share in property, the court declined 
to decide the question, being of opinion that it 
would be injurious to the parties to have that 
decision until the events should happen which 
would give rise to the question. Bright v. 
Tyndall, 4 Ch. D. 189 ; 25 W. E. 109. 

When the interest of the parties to a special 
case is not of such a nature as to give the court 
jurisdiction to decide the question, the court 
will not feel itself bound to decide upon a 
fictitious interest created for the express purpose 
of obtaining a decision. Ib. 

On a special case raising questions of legal 
limitations at the instance of a plaintiff not in 
possession, the court declined to make any order 
or to entertain any fictitious question as to title 
deeds or accounts in order to found jurisdiction. 
Pryse v. Pryse, 42 L. J., Ch., 253 ; L. Ii. 15 Eq. 
86 ; 27 L. T.-«675 ; 21 W. E. 219. 

Future Rights or Interests.] — The former 
practice of the court in refusing to declare the 
future rights of parties is altered in a case where 
the rights are vested, where all parties who can 
become interested are represented at the hearing, 
and when the number of classes of persons who 
can possibly become interested may be diminished, 
but cannot be increased. Curtis v. Sheffield, 
51 L. J., Ch. 535 ; 21 Ch. D. 1 ; 46 L.T. 177 ; 30 
W. E. 581— C. A.' 

Testator gave the remainder of his property 
to his mother and sisters, to be equally divided 
among them if living at the time of his decease, 
then amongst their surviving children : — Held, 
that the mother and sisters took as tenants in 
common for life, and that the children who 
should be alive at the death of their respective 
parents took the parents’ share absolutely : 
— Held, that the above was a ease where the 
court would declare the future rights of the 
children under 15 & 16 Viet. c. 86, s. 50. 
Fletcher v. Pagers, 10 Hare (App.) xiii. ; 1 
W. E. 125. 

Case in which the court refused to make a 
declaration as to the interest of parties who 
might be entitled in reversion. Greenwood* v. 
Sutherland , 10 Hare (App.) xii. 

The court refused to make a declaratory 
decree on a special ease, during the lifetime of 
the tenant for life, with regard to the interest 
of parties entitled in reversion. Garlieh v. 
Lawson, 10 Hare (App.) xiv. 

In a special ease the court has no power to 
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make binding declarations of future rights. 
Burt v. Sturt, 1 W. R. 14-5. 

No declaration as to future interest will be 
made upon a special case. Savage v. Tyers, 
20 W. E. 817. 

The court will not, on a special case, make 
anv declaration of future rights. Smith v. 
Gibson,, 25 L. T. 559 ; 20 W. E. 88. 

Mode of framing a special case so as to enable 
the court, in some cases, to make a declaration, 
in the lifetime of a tenant for life, with regard 
to the interest of a party claiming in remainder. 
Although, in the lifetime of a tenant for life, the 
court has no jurisdiction, upon a special case, to 
declare whether an interest limited in remainder 
is vested or void for remoteness, yet it is 
competent to the court to declare, “whether 
the person claiming in remainder takes such 
an interest in the property in question as to 
entitle him to file a bill to have it secured for 
his benefit.” Bell v. Cade , 2 John. & H. 122 ; 
5 L. T. 523 ; 10 W. E. 38. 

The meaning of s. 50 of 15 & 16 Viet. c. 86, 
is only to remove the objection that a plaintiff, 
who might have consequential relief, prays 
merely a declaration of his right. It did not 
mean to entitle a person to have a declaration 
as to a claim which may be made by another, 
under circumstances which may or may not 
happen. Jackson v. Turnley , 1 Drew. 617 ; 1 
Eq. Rep. 328 ; 22 L. J.. Gh. 949; 17 Jur. 643 ; 
1 W. E. 461. 

The court has no power, either under 13 & 14 
Viet. c. 35, or under 15 & 16 Viet. c.*86, to make 
a declaration, in the lifetime of the tenant for 
life, with regard to the interests of parties 
entitled in reversion, unless it shall be necessary 
to do so for the administration of an estate, or in 
order to grant the plaintiff the relief to which 
he is entitled. Gosling v. Gosling , 1 Johns. 265; 
5 Jur. (N.S.) 910. 

In a settlement, one of the parties covenanted, 
“that if he, F., should at any time obtain or 
become entitled to any property exceeding in 

value the sum of ‘ he would immediately 

assign the same to the trustees,” upon the same 
trusts that had been previously declared of 
another sum. Upon his becoming entitled, in 
reversion, to some property, he filed a bill to 
have the settlement corrected by striking out the 
covenant, and to have it declared that he was 
entitled absolutely in reversion to the property 
to which he. had become entitled : — Held, that 
the court would not make a present declaration 
of right. Fyfe v. ArbutJmot , 26 L. J., Ch. 646 ; 
3 Jur. (N.S.) 651 ; 5 W. R. 793 — L. C. 

The court has no authority, notwithstanding 
s. 50 of 15 & 16 Viet. c. 86, to declare future 
rights. Lang dale (Lady') v. Briggs, 8 De Of. 
M. & Gv 391 ; 26 L. J.,' Ch. 27; 2 Jur. (N.S.) 
982 ; 4 W. R. 703. 

The court will not make declarations of future 
rights in events which have not happened ; and, 
therefore, where a testator, having given copy- 
holds and leaseholds to trustees, to correspond 
with the uses of the devised freeholds, and by a 
codicil limited the freeholds differently after the 
death of the first tenant for life, but was silent 
as to copyholds or leaseholds ; — Held, that during 
the continuance of the life estate the court 
would not determine how far the ulterior 
limitations of the copyholds and leaseholds were 
affected by the codicil, lb. 

Land, as to which a dispute as to the amount 
of the lessee’s interest was pending (viz, whether 


he had a right of renewal for sixty-one years 
from 1885, or whether his interest expired 
altogether at the end of his existing term of 
sixty-one years, 1890), was taken by a railway 
company, under an agreement by which it was 
provided that if the lessee should substantiate 
his right of renewal, the company would pay 
him a~ further sum (the amount, if in dispute, to 
be settled by arbitration pursuant to the Lands 
Clauses Act) in addition to the price of the 
existing term. The company having since bought 
up the lessor’s reversion in fee, the lessee filed a 
bill against them, praying a declaration of his 
right to a renewal from 1885, and payment of 
compensation on that footing : — Held, that the 
court had jurisdiction to decide this question 
of future right of renewal, on which the lessee’s 
claim to compensation depended, and for ascer- 
taining which no means were afforded by the 
Lands Clauses Act. Bogy v. Midland By., L. E. 

4 Eq. 310. 

h . Service of Notice on Interested 
Parties. 

Parties out of the Jurisdiction.] — The court 
has no jurisdiction to order service out of the 
jurisdiction of an order, affecting the interests 
of persons not parties to the action so that they 
may be bound by the proceedings under R. S. 0., 
Orel. XVI. r. 40. Cliff, In re, Edwards v. Brown , 
64 L. J.. Ch. 423 ; [1895] 2 Ch. 21 ; 13 R. 425 ; 
72 L. T. 440 ; 43 W. R. 436— C. A. 

Where a suit is commenced by summons out 
of chambers, parties out of the jurisdiction must 
be served with notice of the decree. Strong v. 
Moore, 22 L. J., Ch. 917 ; 1 W. R. 509. 

A bill was, in the presence of and adversely to 
the cestui que trust, taken pro confesso against 
a trustee living abroad. The court, under the 
86th order of 1845, dispensed with service of 
the decree on him. Benbow v. Dads, 12 Beav. 
421. 

The provision for serving parties with a copy 
of decree in 15 & 16 Viet. c. 86, s. 41, rule 8, 
applies to parties out of the jurisdiction. Chal- 
mers v. Laurie, 10 Hare (App.) xvi., xxiv., xxvii. ; 

1 W. R. 265. 

Directions to Serve.] — Cases in which the 
I directions of the court will be given in chambers 
| on the question of what parties are to be served 
with the order or decree, and as to which of the 
parties service may be dispensed with. De Balin - 
hard v. Bullock, 9 Hare (App.) xiii. 

Decree for the appointment of new trustees 
and conveyance of the trust estate, in a suit by 
some eestuis que trustent against the de visees of 
the last survivor of the former trustees, and a 
direction to serve the other eestuis que trustent 
with notice of the decree. Jones v. James, 9 
Hare (App.) lxxxix. 

Where an estate is to be sold under the decree 
of the court, the general rule (with a possible 
exception in some eases of extreme difficulty) is, 
that all the parties interested in the proceeds 
must, to secure a proper and advantageous sale, 
and protect the title of purchasers from being 
open to inquiry or impeachment, be parties to 
the suit, or be served with notice of the decree 
under the 8th rule of. the 42nd section of the 
act, 15 & 16 Viet. c. 86. , Doody v. Miggim, 9 Hare 
(App.) xxxii. 

The 51st section of the act 15 & 16 Viet. c. 86, 
which empowers the court to adjudicate, on 
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questions between some only of the parties, does Orel. XVI. r. iu On finding that he was not 
not render the decision binding on the absent affected by the judgment, he served notice of 
parties, as the 42nd section of the same statute motion on the plaintiffs that the order directing 
does, when notice of the decree has been served service might be discharged for irregularity, that 
under the 8th rule. IV. the service might be declared irregular and set 

Xn order to bind remainderman .they must be aside, that the appearance entered by him there- 
served with the decree ; but it is a rule of practice upon might be vacated, and that the costs of the 
that no such direction should form part of the application and consequent on the service might 
decree. Greaves v. Smith, 22 W. E. 888. be paid by the plaintiffs. The motion was ordered 

As to serving an infant with notice of the to stand over, and P. was kept in the proceedings- 
decree, under the 8th rule, s. 42, stat. 15 & 16 | till the hearing on further consideration, when 
Viet. c. 86. Clarke v. Clarke, 9 Hare (App.) xiii. S B.acon, V.-C., refused to give him any costs : — 


Leave to attend.]— -Only those persons who, | ought to have been served under Ord. XVI. r. 40, 
under the practice prior to 15 & 16 Viet. e. 86, j and that the service was irregular ; that P. was 
were necessary parties to a suit before decree can* I right in appearing to the notice, that his appear- 
on being served with notice of the decree, obtain | ance must be vacated, and that the plaintiffs 
leave to attend the proceedings by an order of j must pay the costs in both courts, including the 
course. Colyer s. Colyer, 32 L. J„ Ch. 101 : | costs of appearance and all costs consequent on 
9 Jur. fN.s.) 294: 9 L. T. 214; 11 W. E. 587, j the service. Symons, In re, Betts s. Betts, 54 
1051. | L. T. 501— C. A. 

Effect of Service.]— The effect of service of a Service of Copy Bill.]— The attorney-general, 
decree under 15 A 16 Viet. c. 86, s. 42, rule 8, is cannot be proceeded against by service of copy 
to bind the interest of the party served in the bill, under the 23rd order of August, 1841. 
subject-matter of the suit, and not to impose on Christopher s. Gleghorn , 8 Beav. 314. 
him any liability to account. Walkers. Seliy - When a party of unsound mind can be pro- 
mimn, 40 L. J., Oh. 601 ; L. E. 12 Eq. 152 ; 25 eeeded against by service of copy bill. Pemberton 
li. T. 294. v. Lang more, 8 Beav. 166. 

The" effect of 15 k 16 Viet. c. 86, s. 42, is at In a* suit for administering the real estate of a 
most to place persons served with notice of the testator, the devisees of the real estate subject to 
decree on the same 'footing as if they were defen- a power of sale given to trustees by the will, for 
dants; they cannot be treated as ‘co-plaintiffs, the purpose of paying debts, are persons against 
and no inquiries can be obtained in such a suit whom “no direct relief” is prayed within the 
for their benefit that could not have been obtained meaning of the 23rd of the orders of August, 
between eo-def end ants. Whitney v. Smith, L. E. 1841. Lloyd v. Lloyd, 1 Y. & Coll, C. 0. 181 ; 
4 Oh. 513 ; 20 L. T. 468 ; 17 W. E. 579. 6 Jur. 162. 

| In a suit against the trustees of real estate 
Death of Person.] — Bill and interrogatories having the legal fee and full powers of sale, the 
served on E., who took no notice of them. Bill object being to raise a legacy charged on such 
consequently ordered to be taken pro confesso estate, the equitable tenant in tail thereof is a 
against him. Judgment drawn up accordingly, necessary party, and it .is not sufficient to serve 
Upon attempting to serve E. with judgment, it him with a copy of the bill under the 23rd order 
was found that he was dead at date of the decree, of August, 1811. Barkley v. Beay (Lord), 2 
leaving no legal representative. Ordered, that, Hare, 306 ; 12 L. J., Ch. 320. 
upon filing an affidavit verifying the circum- A defendant against whom it is prayed that 
stances under which the application was made, he may be bound by the proceedings on service 
E/s widow be served with notice that within of a copy of the bill, under the 23rd order of 
six weeks from date of such service, the court August, 1841, may appear gratis before or after 
would appoint a representative, and direct pay- he is so served. S. C., 2 Hare, 309. 
ment, unless in the meantime the widow appeared Bill by one child entitled with the other 
to contest. Alforth s. Bsjrmaeh, 36 L. T. 367. children to the residue of real and personal 

estate against the widow and eldest son of the 
Order for Payment.] — When notice of an | testator, who were the trustees and executors 
administration judgment has been served , on for the execution of the trusts of the will and. 
parties interested, and afterwards, on further administration of the estate, and praying a re- 
consideration, it is desired to obtain an order ceiver; the widow claimed a life estate adversely 
against them personally for payment of money, to the children : — Held, that the residuary legatees 
they should be served with notice of the action (who were defendants), other than the executors, 
having been set down for further consideration, were properly served with a copy of the hill 
even though they have obtained an order to under the 23rd order of August, 1841. Baris s. 
attend the proceedings. Bees, In re, Bees v. Baris , 4 Hare, 389. 

■George, 35 Oh. I). 430. In a suit respecting the estate of J>. : — Held, 

that notwithstanding the bill alleged that the 
Setting aside Order for Service.] — In an action estate of B. was fully administered, and that the 
for administration, judgment for administration parties beneficially interested in the estate were 
was delivered on the 2nd June, 1883, and in parties to the suit, yet the executor of B. was a 
November. 1884, notice of the judgment was party against whom direct relief was in substance 
served by the plaintiffs, under an order of the prayed, and he was not therefore a party to be 
court on I\, a purchaser of part of the testator's served with a copy of the bill within the 23rd 
estate in which the plaintiffs were not interested, order of August, 1*811, Powell w Cockerel L 4 
He was not a party to the action, and it did not Hare, 557. 

appear from the judgment how ho was affected. BUI by a debtor, who had conveyed property 
In order to ascertain his position, he entered an to a trustee for the benefit of his creditors, to 


ppearane< ol tin 22 Id cm! 1881 mid • ha e the trust of the deed admiuist i Lb} the 
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court, charging that one of such creditors had a bill was filed, came within after decree, and 
forfeited his debt by a breach of his covenant after expiration of the twelve weeks within which 
not to sue or molest the debtor : — Held, that the he could have been served with a copy of the 
creditors parties to the deed, other than the bill as of course, the hill not asking a specific 
trustee and the creditor charged with the breach relief against him, an application to serve him 
of covenant, were sufficiently made parties by with a copy of the bill after decree under the 
being served with copies of the bill under the 10th Consolidated Order, it. 11 and 18, was 
23rd Order of August, 1841. Dunco-nibe v. Levy, refused. Penfold v. Kelly . 9 L. T. 674 ; 12 W. B. 
5 Hare, 232 ; 11 Jur. 262. % * ' 286. 

Tn a suit by some of the members of a class, 


claiming to be entitled under a conditional limi- 1 i. By Consent, 

tation by devise in favour of such class, against _ , A V 

parties who claimed under a recovery suffered In V hat Ca3es -]~^ decree may be made by 
of the estate bv the first taker under the same <*>“«»* m a caus f> relatui § to the separate pro- 
devise. the other members of the class in the perty of a married woman, m which she and her 
same interest as the plaintiffs, who decline to husband are co-plamtifib. Stmsm v. Ashley, 
become co-plaintiffs, may be served with the 0 -“ uss * , , , . ,, 

copy of the bill under the 29th Order of August, Accounts being directed to be taken by the 
1841 ; and if they are required to appear- and Master .liberty was by consent given to the 
answer, their costs must be paid by the plaintiffs. Pf ties to submit to his arbitration any question 
Abram v Ward 6 Hare 170 of account. 1 he court also gave liberty to the 

AH the trustees named in ’a will having died, Master to f^opt the conclusions, but would 
a bill was filed by one of the cestuis que trastent ^ty even by consent, make it compulsory, 
against the others, the heir of the trustee who Seeded. I' ot hem ill, 8 Beay. 361. 
died last, and certain persons who had been in Persons authorised by the court to defend an 

possession of the estates, praying for an account ac * 10Q ° n behaU of ° tbe “ ba V ng the 3am ? 
of the rents received by those persons, for the mterest cannot consent to the judgment against 
appointment of new trustees, and that the estates ‘ h e m ! proper; course _ m case there is no 
might be conveyed to them by the heir of the defence is to submit on their behalf to judgment, 
trustee who died last: — Held, that the cestuis ^leet v n 6_ L. T. 427. 

que trustent, who were defendants, had been Copyhold fines were ascertained at two years 
rightly served with a copy of the bill under the ! alue > ? nd a- commission was issued to ascertain 
23rd General Order of August, 1841. Johnson the valae :, of tbe tenements under a decree by 
v. Tucker, 15 Sim. 485 ; 11 Jur. 3. the principle of which was disapproved. 

A. and B., the representatives of a surviving H f es ^ovd) Hutckvmn, 3 Swanst. 6b5 
trustee, were made parties to a suit respecting a creditors suit, the court, upon motion, 
the trust, TYirmertv. anrl were served with a conV WJ fb the consent of all parties, directed ap 


v. Tucker, 15 Sim. 485 ; 11 Jur. 3. } r ,< £ , ..“Wr TT&k 

A. and B., the representatives of a surviving H f es O'V* * 3 Swanst. 6b5 

trustee, were made parties to a suit respecting a creditors suit, the court, upon motion, 
the trust property, and were served with a copy Wltb the consent of all parties, dnected an 
bill, and not with subpoena. They objected account of judgments affecting the lands to be 
from the beginning, but did not intervene. New and contemporaneous with the filing 

trustees were appointed, and seven years after- T ’ ^° u ^ we ^< 3 Di. 4c 

wards an order was made, in the absence of A. v \ ar * 1/1 ’ ° ir * 

and B., for the distribution of the fund . and Interlocll tory Order-Final Decree.]— A final 
delivery out of court ot the title-deeds. A petition decree cannot be made upon an interlocutory 
by A. and B.to discharge the order was dismissed order without 00 nsent. Allan v. Bower, 3 Bro. 
with costs. Doyle v. Doyle , 12 Beav. 471. q q ^ 

lo a bill filed by. A. against B. to recover a An order embracing the whole subject of the 
customary estate, all persons claiming adversely Sll p. carmo t be made on motion without express 
against B. under the custom or by various con- consent Lihe v> Mretford, 3 Bro. C. C, 366. 


s tractions of custom are necessary parties ; nor 
can A., with respect to those persons, avail him- 


Bankruptcy of Persons Consenting,]— Upon a 


self of the provisions of the 23rd Order of August, motion for an injunction, the defendant con- 
1841. Marke v. Locke , 2 Y. & Coll. C. C. 500 ; sented to an immediate decree, but he became 
12 L. J,, Ch. 444. bankrupt before the decree had been drawn up, 

The plaintiff by original bill claimed to be an a his written consent to set down the cause 
equitably entitled to certain customary premises, coai id not be obtained. The court made the 
and prayed that the then defendants, the trustees order for setting down the cause, and dispensed 
in whom the legal estate was vested, and all other with, the consent. Briglumse v. MargeUon, 35 
necessary parties, might be decreed to convey and Beav. 303. 
give up the premises and the title-deeds, &c. to 

him (the plaintiff). At the original hearing, it Powers of Court and Parties by Consent.] 
was objected by the trustees, that certain parties — The owners of the B.sued the owners of the C. 
claiming an interest in the premises were not for a collision. In the course of the trial a com- 
before the court, and the cause was directed to promise was arrived at, whereupon the court- 
stand over, to give the plaintiff an opportunity made an order by consent dismissing the action, 
of making them parties to the suit. He accord- including a counter-claim, without costs. The 
ingly made them defendants by supplemental owners of the cargo on the B, then sued the 
bill : but, on the supposition that no direct relief owners of the C., and obtained a judgment 
was prayed against them, served them with a declaring both ships to blame. The owners of 
copy of the bill under the 23rd of the Orders of the 0. began a suit to limit their liability, and 
August, 1841 : — Held, however, that they were paid the limitation fund into court. - Bubse- 
not persons against whom no account, convey- quently the owners of the B., with the consent 
ance, or other direct relief was sought within of the owners of the O., obtained on summons, ■ 
■ the meaning of the order. Marke v. Turner , without application to the court, an order in the 
7 Jur, 1102. registry setting aside the first order, and made a 

A defendant being out of the jurisdiction when claim upon the fund in court : — Held, that the 
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second order was invalid, and did not operate to 
set aside the first order, which was a judgment j 
of the court, and therefore that, as the owners of 
the B. had no claim, against the owners of the C., 
the claim was rightly disallowed. Whether in the 
absence of fraud the court itself could have set 
aside the first order, quaare. The Belle aim. 55 
L. J., ?. 3 ; 10 P. D. 161 ; 53 L. T. 686 ; 34 
W. it 55 — G. A. See Hammond v. Schofield, 
60 L. J., Q. B. 539 ; [1891] 1 Q. B. 453. 

Where an arrangement is made by consent of 
the parties to an action, and, in order to carry 
into effect their intentions, some act remains to 
be done under the authority of the court, the 
court has power, notwithstanding such previous 
consent, to see that such act is proper and allow- 
able. Wade v. Simeon, 2 D. & L. 658 ; 13 M. 
& W. 647 ; 14 L. J., Ex' 117 ; 9 Jur. 117. 

How far binding.] — Decree by consent not 
set aside. Harrison y. JR mnsey, 2. Yes. 488. 

An order by consent can only be got rid of by 
consent. Bernal v. Donegal (filar (inis'), 3 Dow, 
146 ; 1 Bli. (N.S.) 594. 

An order by consent, if in conformity with 
the rules of the court, cannot be varied except 
by consent. Glynn v. Bell, 6 L. J., Ch. 201. 
And see Thrupp v. Goodrich, 18 W. B. 125. 

An order of reference having been made by 
consent, the court refused to vary it by intro- 
ducing a new term in consequence of fresh 
information having come to the knowledge of 
one of the parties. Brahe v. Brown, 2 C. M. 
& B. 270 ; 5 Tyr. 1067 ; 4 L. J., Ex. 313. 

Belief against a consent, sought on special 
grounds, refused. Cochrane v. Mobinson , 1 Jur. 
864. 

A decree made by consent cannot be impeached 
by any of the parties to the cause, or those 
claiming under them. Moss v. Leathern , 2 
Moore, P. C. 73. 

A decree by consent as to a personal estate 
binds a purchaser for a valuable consideration. 
Wt/ndham v. Wyndham , 3 Ch. Bep. 22 ; 2 Ereem. 
127. ‘ 

Circumstances in which parties were held, 
after a case had been sent to a court of law, 
not to be bound by their consent at the re-hear- 
ing not to take a case for the opinion of 
another court of law, and the cause remitted 
to the court below to hear parties as to the 
validity of the leases in question. Sheehy v. 
Muskerry (Lord), Macl. & B. 493 ; 7 Cl. & F. 1. 

Cause may be sent back to the Master, notwith- 
standing the decree taken by consent did not 
reserve further directions. Dolhen v. Nash, 
1 Jur. 557. 

A decree nisi was taken against a defendant 
who did not appear at the hearing. Judgment 
was pronounced by the Master of the Bolls, after 
his appointment to the office of Lord Chancellor, 
by consent of all the parties to the cause, except 
the defendant and another party who did not 
appear at the hearing. The defendant could 
only shew cause against the decree nisi by 
setting down the cause to be heard against him ; 
and a" petition to stay proceedings to make the 
decree absolute, on the ground of his being no 
party to the consent to have the cause decided 
' by the Master of the Bolls after he became Lord 
Chance ilor. was dismisse i with costs. Moore \\ 
Froiod, 2 Keen, 242 : 7 L. J., Ch. 113. 

■ — — Authority of Counsel and Solicitor,] — See 


Setting aside .] — See infra, col. 591. 

Whether Appeal lies.] — A decree or order 
made by consent cannot be appealed from. 
Allanson v. Doulben, Colies’s P. C. 299 ; Blun- 
dell v. Macartney , 2 Ridgw. P. C. 557, 591; 
Norcott v. Norcoti, 7 Yin. Abr. 398. S. C. nom. 
Northcote v. North cote, Colies’s P. C. 28 7. 

An appeal brought, suggesting that decree was 
said to be made by consent when it was not, was 
dismissed. Downing v. Cage, 1 Eq. Abr. 165. 

It is a known and established rule that an 
appeal does not lie against an order made by the 
consent of parties. Toder v. Sansam, 1 Bro. P. 0. 
468. 

A decree made by consent cannot be appealed 
from. B radish v. Gee, Ambl. 229 ; 1 Ken. Ch. 
73. 

Appeal not barred by consent to an order 
under the decree; but that order ought to be 
inserted in the petition of appeal. Wood v. 
Griffith , 19 Yes. 550 ; 1 Mer. 35. 

Where, after trials at law, the case was left 
by consent to the decision of the court, upon the 
evidence taken at law, the decree made on such 
evidence was held to be subject to appeal. 
Morris v. Davies , 5 CL k F. 163. 

An order was made upon petition by a vice- 
chancellor as if upon consent of all parties ; it 
turned out that one of the parties was a married 
woman, and had not been examined as to her 
consent, and now appealed upon that ground : — 
Held, that it was not a subject of appeal, and 
that the petition should be heard before the 
court which made the order. Pearse v. Brook , 
14 Jur. 143. 

The appearance of counsel, who had been 
previously engaged at the hearing of a cause, on 
the cause coming on again upon the reserved 
question of costs, the proctor who originally 
instructed him being present, and not objecting 
to his taking part in the proceedings, and the 
opposite party being thereby led to suppose he 
was properly instructed to agree to a final 
decree : — Held, binding on the party for whom 
he originally appeared, so as to perempt an 
appeal previously lodged against the former 
decree. Kelly v. Bushby, 3 Knapp, 375. 

Where an order is made by consent, neither 
the court making it nor the appellate court 
can reverse it. Dodson v. Sammell, 8 W. B. 252. 

Agreement to perform Conditions.] — A judge’s 
order, made by consent, whereby it was ordered 
that proceedings in an action should be taxed 
upon certain conditions, does not amount to an 
agreement to perform those conditions ; and a 
bill for specific performance will not lie. Thames 
Iron Works and Shipbuilding Co. v. Patent 
Derrick Co ,, 1 John. & H. 93 ; 29 L. J.. Ch. 714 ; 
6 Jur. (IAS.) 1013 : 2 L. T. 208 ; 8 W. B. 408. 

Objection to Order — Infant Party.] — A party 
to a suit who, knowing that certain other parties 
are infants, agrees that a certain course should 
be taken in the suit, cannot afterwards object 
that his consent does not bind him because the 
other parties were infants and could not consent. 
Pisani v. Ait.- Gen. (G brat r). L. 1L 5 i\ C. 
517. 

Fraud or Mistake, Effect of.] — An order con- 
sented to in consequence of mistake will be 
discharged, but not with costs. Irving v. Prit- 
chard, 3 L. J. (o.s.) Ch. 100. 
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An order was made on petition and by con- ; 
sent : — Held, that it could only be varied by a j 
proceeding in the nature of one to correct the j 
agreement on the ground of fraud or suppression j 
-of facts. Greenwood v. Churchill , 14 Beav. 160. 

Two solicitors, A., and B., dissolved partner- 
ship, and it was agreed that B. should be entitled 
to half the profits of a suit instituted by them. 
After some time, an order was made, by consent 
of both, for the taxation of the costs down to the 
date. Some of the costs had, unknown to B., 
been already taxed and received by A. : — Held, 
under the circumstances, that the order com- j 
prised all such costs, and, the previous costs 
having been omitted in the master’s certificate, 
the court, upon a petition to review the taxation, 
referred the matter back to the master. II. 

Where a party to a suit consents to an order 
on the faith of a statement made at the bar, 
which statement afterwards proves to be 
erroneous, and in the absence of any evidence 
of unfairness or surprise, the court will not 
vary the order by striking out the words “by 
•consent.” Cookes v. Cookes, 12 Jur. (N.s.) 244 ; 
14 L. T. 98. Affirmed, 14 L. T. 157 — L.JJ. 

After a judgment by consent has been passed 
and entered, it cannot afterwards be varied on 
the ground of mistake, except for reasons 
sufficient to set aside an agreement. Att.-Gen. 
y. Tomline, 47 L. J., Ch. 473 ; 7 Ch. D. 388 ; 38 
L. T. 57 ; 26 W. E. 188. 

Allowed to be a good error in a bill of review, 
that the decree was made by the consent of the 
plaintiffs counsel, by which he ought not to be 
concluded. Smith v. Turner , 1 Tern. 274. 

When a decree has been made by consent, all 
parties are prima facie bound, under whatever 
circumstances that consent is given. It may, 
however, be impeached when it has been 
obtained by fraud or on an entire mistake of 
facts. Stannard v. Harrison , 24 L. T. 570 ; 19 
W. E. 811. 

The court has jurisdiction to discharge an order 
made oil an interlocutory application by consent 
when it is proved to have been made under a 
mistake, though that mistake was on one side 
only, j Tullius v. Howell , 48 L. J., Ch. 679 ; 
11 Ch. D. 763. 

Where on motion for a mandatory injunction 
an order was made by consent pursuant to the 
terms of a previous agreement, by which the 
■defendant gave an undertaking to remove 
certain obstructions, and it appeared that the 
defendant had by mistake consented to a more 
extensive undertaking than he intended to do, 
the court refused to enforce that part of the 
undertaking which had been given by mistake. 
II). 

Withdrawal of Consent.] — When an order 
is made by consent, such, consent may be with- 
drawn at any time before the order .is passed and 
entered. Rogers v. Horn, 26 W. E. 432. 

When the counsel and solicitors of a defendant, I 
being aware of all the facts on •which an order 
ought to be made, consented in court, in the 
defendant’s presence, to an order against him, 
he was not allowed to withdraw his consent, on 
the grounds that his advisers mistook their 
i id ructions, and had no sufficient authority to 
bind him. Aliter if the consent is given through 
inadvertence. Holt v. Jesse. 46 L. J., Oh. 254 ; 
3 Oh. D. 177 : 24 W. E. 879. 

A defendant in an action had undertaken by 
his cc tinsel at the 1 earing to n ike certain pay- 


ments which had been agreed upon as the 
measure of damages. After the order had been 
passed and entered, i.e. at least two weeks after 
judgment, the defendant moved to he discharged 
from the undertaking on the ground of its having 
been given under a misapprehension of facts : — 
Held, that the application came too late, the 
defendant having had ample time between the 
delivery of the judgment and the drawing up of 
the order in which to ascertain the state of facts. 
Att.-Gen. v. Tomline , 47 L. J., Ch. 473 ; 7 Ch. D. 
388 ; 38 L. T. 57 ; 26 W. E. 188. 

An action was brought against a local board 
to restrain them from pulling down certain 
houses of the plaintiffs, and for damages. On a 
motion for an injunction coming on, the defen- 
dants’ counsel, by the authority of his clients, 
consented to an order for a perpetual injunction, 
with costs, and an inquiry as to damages, and 
such order was taken by consent without opening 
the case to the court. Before the order had been 
passed, the defendants formally withdrew their 
consent, and the registrar thereupon declined to 
pass the order without the direction of the court. 
The plaintiff moved that he might be directed to 
proceed to perfect the order. The defendants 
alleged that their instructions to consent had 
been given under a misapprehension, but did not 
enter into any evidence in support of that 
allegation : — Held, that where counsel by the 
authority of their clients consent to an order, 
the clients cannot arbitrarily withdraw such 
consent, and that the registrar must be directed 
to proceed to perfect the order, without pre- 
judice to any application which the defendants 
might make to the court below to be relieved 
from their consent on the ground of mistake or 
surprise, or for other sufficient reason. Harvey 
v. Croydon Union Rural Sanitary Authority, 

53 L. J., Ch. 707 ; 26 Ch. D. 249 ; 50 L. T. 291 ; 
32 W. E. 389— C. A. 

An action was brought for an injunction to 
restrain the defendant from selling certain 
buttons alleged to be an infringement of the 
plaintiffs’ registered trade-mark. The defendant, 
believing that he had no defence to the action, 
consented to an order for a perpetual injunction 
with costs. Before the order was drawn up, he 
received a letter from the manufacturer of the 
buttons, which were made in G-ermany, where- 
from it appeared that the buttons had been sold 
in this country long before the registration of 
the plaintiffs’ trade-mark. On motion by the 
defendant that he might be relieved from the 
consent so given : — Held, that a party who has 
deliberately consented to a perpetual injunction 
cannot be permitted to withdraw his consent 
merely because he has subsequently discovered 
that he' might have a good defence to the action ; 
that the case was not one of mistake ; and that 
the motion must he refused. Elsas v. Williams, 

54 L. J., Ch. 336 ; 52 L. T. 39. 

Form of Order.] — Where, by arrangement, any 
order which -is not according to the course of the 
court is inserted in a decree, such order must in 
the decree be stat d r.o be bv consent;. Ear lett 
y. 1 food, 30 L. J., Oh. 614 ; 4 L. T. 692 ; 9 W. E. 
817. ; ■ ' 

Where an order lias been agreed to and 
arranged between the parties to an action, and 
1 is not been auctioned ot Erected by the 
it should appear on the face of the order that it 
is an order bv consent. Michel v. Hutch 55 
L. J., Ch. 485 5 54 L. T. 45 ; 34 W, B. 251. 
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of all parties in the cause ” is erroneous so far as 
it purports to be with the consent of an infant 
partv. X (alone v. Malone , 8 01. & F. 179 ; 
West, 637 ; 3 Ir. Eq. B. 536. 

The plaintiffs farms had been injuriously 
affected by some works of the defendant, which 
resulted in certain actions and a suit in equity. 
An order had been made in the latter by consent 
declaring that the Yaiuation of the farms ought 
to be calculated upon the basis of the existing 
state of the farms after the damage : — Held, that 
such declaration ought to be omitted from the 
consent order. Houghton v. Bankart. 7 Jur. 
(ST.S.) 57 ; 3 L. T. 606 ; 9 W. R. 215. 

Amendment of.] — If an order made by 

consent is, through mistake, capable of an inter- 
pretation contrary to the real intention, it will 
be amended by the court, so as to make it plainly 
and clearly represent that intention. Older shaw 
v. King, 26 L.J., Ex. 384. 

Consent Order by Mistake not enforced.] 

— Where on motion for a mandatory injunction 
an order was made by consent, pursuant to the 
terms of a previous agreement, by which the 
defendant gave an undertaking to remove certain 
obstructions, and it appeared that the defendant 
had by mistake consented to a more extensive 
undertaking than he intended to do, the court 
refused to enforce that part of the undertaking 
which had been given by mistake. If). 

Consent Judgment — Motion on Rotice.]— 

There is no fixed rule in the chancery division 
that judgment by consent must, in all cases, be 
obtained by motion on notice for judgment. 
Pneumatic Tyre Co. v. Gmpjytev Pneumatic 
Tyre Co., [1897] 1 Ir. R. 467. 

j. INTERLOCUTORY ORDERS. 

Orders held to be Interlocutory on Appeal.]— 

See Appeal. 

Application by Defendant. ]— Defendant not 
being the party seeking relief, therefore is not 
entitled to apply for an interlocutory order for 
his own security or relief as to the subject matter 
of the suit, unless the object of his motion may 
he imposed as a condition on an order applied 
for by the plaintiff. Wynne v. Griffith, 1 Sim. & 
B. 147 ; 1 L. J. (O.S.) Ch. 110. 

Title to Fund in Court.] — When a fund, the 
title to which is litigated in the cause, has been 
brought into court, it is contrary to the practice 
of the court to determine the question of title 
upon interlocutory applications so far as to 
direct that the interest of the fund shall be paid 
to one of the parties claiming it until further 
order. Nedhy v. Kedhj. 4 Myl. & C. 367 ; 3 
Jur. 18 . Reversing 8 L. J., Ch, 23, 

Rent — Receiver.] — The court will not by an 
interlocutory order before the hearing charge a 


Final Decree.] — Final decree cannot be made- 
upon an interlocutory order without consent. 
Allan v. Bower, 3 Bro. C. C. 149. 


Question in Cause.] — The court, in dealing 
with interlocutory applications, will confine 
itself strictly to the immediate object sought, 
and, as far as possible, abstain from prejudging 
the question in the cause. Skinners' Co. v. Irish 
Society , 1 Myl. & C. 162. 

Questions of Law.] — The court will not give- 
its decision upon important questions of law 
upon interlocutory application. Bates v. Brothers. 
2 Eq. E. 327 ; 23 L. J., Ch. 922. 

Orders for Sale.] — In an action to enforce a 
charge on real estate, the plaintiff is, under ordi- 
nary circumstances, entitled to an order for sale 
before the trial on shewing a case upon which 
such an order would be made at the trial. Baris 
v. Ashwin, 47 L. J., Ch. 70 ; 26 W. E. 139. 

Interlocutory Injunction.] — See Injunction.. 
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the parties in the cause, cannot be treated by A party obtaining an order of course is bound 

them as a nullity; and therefore, where one to state truly every fact which is material to the 

defendant had, without notice to his co-defen- question, whether an order ought to be granted 
clants obtained an order from the Master to as of course or not. Upon a motion to discharge 
■enlarge publication, and before the enlarged an order obtained as of course, which ought to 
time expired another defendant, knowing of the have been the subject of a special application, the 
order, set down the cause for hearing, the cause order is to be discharged on that ground, although 
was ordered to be struck out of the registrar’s there may be merits on which it might have 
book, with costs to be paid by the defendant been proper to grant the order. Iioleombe v. 
who ’had set it down. Hughes v. Williams , Antral) us, 8 Beav. 405 ; 14 L. J., Ch. 378. 
d Hare 71- 16 L. J., Ch. 200; 11 Jur. 237. An order obtained ex parte upon motion 
Affirmed by Lord Chancellor, 26th March, 1847. discharged on account of the suppression of 

material facts. De Feupheres v. Dawes , 11 

Proof of Title.] — In ex parte applications Beav. 16. 
seeking to affect the ownership of property, the A party applying for an order of course should 
strictest proof of title will be required, and the state everything which can have :a bearing .on the 
bar are expected to assist the court with any matter, otherwise the order will be discharged, 
authorities that may exist upon the point. Walker, In re, 14 Beav. 227. . 

Charley, In re, 16 Jur. 233. A petition for an ex parte order, sum tssn g 

J ’ any fact which would be material to the officer m 

Material Facts must be stated.]— An order drawing up the order, and without which the 
■obtained as of course to enlarge publication, order would not be drawn up Held, irregular ; 
upon an allegation that he has witnesses to and the motion refused with costs. Lewis v. 
■examine, will, if it can he shewn that, from the Cooper , 2 Ph. 178 ; 16 L. J., Ch 26a. 

nature of the suit, the party can have no wit- It is essential to an order of course that it 

nesses to examine, be discharged, as being should be made upon a true ^atement of Aacts. 
grounded on a false allegation. Brunt v. Brig nail v. II hUeli ead,m^ Beuv.^ 229 ; 8 Jur. 

"Weirdie, 3 Y. & Coll. 503 ; 8 L. J., Ex. Eq. 64. (M) 183 ; 5 L. T. 301 ; 10 W. E. 60. . _ 

An order for an injunction was obtained ex Ihe rale upon applications for ex paite orders 
parte after an appearance had been entered by is the same as that upon ex parte application tor 
the clerk in court, who had instructions from injunctions, and in both cases the suppression 
the solicitor for the railway company to enter of a material fact is fatal to the order. Ledge, 

an appearance immediately to every bill which In re , 15 Beav. 254. . , 

•, . . rt. ..... . i i. a m AwUr oPfm'nprl py narte was disonarcred on 


me Jijliiiii.il J.JUL o auj.uiu.vi ” tivu. ■‘•--‘j . 

obtained: — Held, that the order must be dis- • . T . - 

charged ; for, although the court might grant On obtaining Ex parte Injunction.]— See 

an injunction ex parte, under such circumstances, Injunction. 

even after appearance, yet the fact of such , „ „ * n 

appearance having been entered must be stated Amendment.] —An order of course W: he 
when the application is made ; and if not known amended before service ; but semble that attei 
at the time, then the plaintiff must take his service it cannot be amended in the absence ot 
■chance whether he obtain a good or bad order, the party to be affected thereby. WooIy. lownley, 

J Randall v. Commercial By., 3 Jur. 381. 9 Beav. 41 ; 15 L. J., Ch. 143. 

An application for an order of course should , _ . , , , ' 

state the material facts. If there be any sup- Application where made.]— When undei the 
pression. the order will be discharged, and the rules under the judicature act an order is to be 
court, will not. on the application to discharge it, obtained ex parte on application to the court 01 
support it on the special merits then for the first a judge, the application need not be made m 
time appearing. St. Victor v. Decereux, 6 Beav. court, but an order ot course may be obtained. 
534 ; 13 L. J., Ch. 102 : 8 Jur. 20. Ri'JIh! v. Miller, 24 W. B. 109. 

facts of the case which are within their own been drawn up and enteied, the paitj affected 
knowledge, and are not justified in merely stating thereby is at liberty to apply foi, ^ . < r® 0 “ £. 
those facts which they may consider material in to the judge who made the orde , the oidei 
the cose they take as to the relief to which they being ex parte, such an application does not 
may be entitled. Goode v. We*, 9 Hare, 378 ; include a reheanng. Jfo^c v. . , ofe L. J 

*21 L. J.. Ch. 127 : 15 Jur. 1025. Ch- Ifl i 39 Ch. D. 249 ; 08 L. 1. , At W. n. 

Tiqpvpf’rir'p where the cestui cine trust of 0>n 68~~"0. A. 
aliquot share of a trust fund, bling aware that A pMntiff ! having • 

the trustees had severed the share, and paid it to amend 

into court under the trustee indemnity acts, had expired, and the defendant temg 
retaining only a sum in respect of costs, filed a dition to move to dismiss t ■ ‘ ' J . , 

claim suppressing the fact of the severance and tion Held, that a single notice of motion o 
pavmei nto com if the all] .ot share and discharge rtw it nguto o lei am to the, 

seeking to have the whole trust fund admiuis- bill, was not irregular on t In - gioui ad of : m 
terod bj decree oi the court, the claim was dis- tanousness. Iruue v. Hull, 1 i.eav.r-a, 

’Although a claim must state the whole of the .. Where an application is made : at, tf ' 

5 SSf ■ *• ■* ■>-• * 18 A^ssfftsagissst 
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general, that the court will not, on an applica- 
tion to discharge an order of course for irregu- 
larity, sustain it as tin order obtained adversely 
on merits. Brooks v. Parton, 4 Beav. 494 ; 11 
L. J., Ch. 73. 

Where an irregular order has been obtained, 
no subsequent order to the same effect can be 
had until the former has been discharged. 
Pearce v. Gray, 4 Beav. 127 ; 10 L. J., Ch. 353. 

An order of course, though obtained within 
the time limited by the General Orders, dis- 
charged on the ground of the inexcusable delay 
of the plaintiff in proceeding and getting in the 
answer of a defendant under her control, and 
because it had been obtained for the purpose of 
defeating a motion to dismiss for want of prose- 
cution. Foreman V. Gray , 9 Beav. 200 ; 16 L. J., 
Ch. 233 ; 11 Jur. 483. 

1. Setting Aside and Impeaching. 

. 1. Practice. 

Notice of Motion.]— Notice must be given of a 
motion made to the court of appeal, under Rules 
of Supreme Court, 1875, Ord. XL. r. 4, to set 
aside the judgment entered at the trial before a 
jury and enter judgment. Jones v. Davis, 36 
L. T. 415 — G. A.' 

An order discharged for irregularity, .with 
costs, though the notice of motion was general. 
An order may be impeached for irregularity, 
although the notice of motion do not specify 
that as the ground for it, the omission being 
material only as to costs, and not always even 
as to them. Brown v. Robertson, 2 Ph. 173. 

The Application,] — When under Ord. XL. r. 4, 
a motion is made to the court of appeal to set 
aside a judgment and enter any other judgment, 
it must be shewn that the judgment was entered 
wrongly with reference to the findings of the 
jury, otherwise the motion would be to a divi- 
sional court to set aside the verdict and for a 
new trial. Davies v, Felix, 48 L. J., Ex. 3; 
4 Ex D. 32 • 39 L. T. 322 ; 27 W. K. 108— 0. A. 

See also Cases sub tit. Appeal. 

A suit to set aside a decree at the rolls on the 
ground of fraud might he heard by the vice- 
chancellor. Archer v. Slater , 10 Sim. 624. 

The rule that an application to vary or dis- 
charge an order made on petition mush if made 
on the merits, be the subject of a regular re- 
hearing, applies even though all parties consent 
to a different course. Forth Wales Slate Supply 
Co., In re, 21 L. T. 818 ; 18 W. R. 403. 

It is irregular for a party complaining of one 
part of an order only to move that it be dis- 
charged altogether. Beadles v. Birch , 9 L. J., 
Ch. 348. 

Application, by whom made, ] — If a person, who 
is not a party to the record, seeks to set aside a 
judgment by which he is injuriously affected, 
which the defendant in the action lias allowed 
to go by default, he ought by summons, taken 
out in the name of the defendant, or if not 
entitled to use the defendant’s name then taken 
out in his own name, but in that case served on 
both the plaintiff and the defendant, to apply for 
leave to have the judgr lent sc' aside, and to be 
allowed ei her to defend the action, on such 
terms of indemnifying the defendant as the 
judge may const ler right oi to intervene in the 

action in the rmrnncr nrvinfA/I nnf Hr’- rKc. Tn^inA. 


ture Act, 1873, s. 24, sub-s. 5. Ord. XXVII. 
r. 15, is designed to enable judgments by default 
to be set aside by those who have or -who can 
acquire a locus standi, and does not give a locus 
standi to those who have none. Jacques v. 
Harrison, 53 L. J., Q. B. 137 ; 12 Q. B. D. 165 ; 
50 L. T. 246 ; 32 W. R. 471— C. A. 

A person who is not a party to a cause cannot, 
in general, apply to discharge an order made in 
that cause. Houghton v. Godschall, 2 Coop. 
C. C. 89. 

A party may move to discharge an order, 
though he is in contempt for not obeying it. 
Hill v. Bissel, Mos. 258. 

An order discharged, on the objection of the 
Bank, as being unauthorised by the trustee act ; 
and another order substituted, under the X Will. 
4, c. 65, s. 32. It is the duty of the Bank of 
England to bring an erroneous order, upon which 
it is asked to act, under the notice of the court. 
Westwood, In re', 6 N. R. 316. 

On a motion to discharge an alleged irregular 
order, no parties can be heard in support of the 
application but those who have joined in the 
motion to discharge it. Stubbs v. Semy on, 3 Beav. 
408. 

Time to make Application.]— When no irrepar- 
able wrong will be done to a plaintiff who has 
obtained judgment by default, lapse of time is 
not a bar to an application to set it aside. 
Atwood v. Chichester, 47 L. J., Q. B. 300 ; 3 
Q. B. JD. 722 ; 38 L. T. 48 ; 26 W. R. 320—C. A. 

A married woman was sued on a cheque and 
two promissory notes which she had signed 
along with her husband, who had received the 
money advanced by the plaintiff upon them. 
The plaintiff knew all the circumstances. The 
wife gave the writ to her husband, and he to his 
solicitors, who allowed judgment to go by default. 
After various interlocutory proceedings, all of 
which were unknown to the defendant, an appli- 
cation to attach her was made, upon ..which she 
applied for leave to set aside the judgment: — 
Held, that the delay was no bar to the applica- 
tion, the action having been improperly brought, 
against the defendant, and the plaintiff being 
aware of the impropriety, and having suffered no 
irreparable mischief. Ib. 

An action having been brought in the names 
of twelve persons who had formerly been share- 
holders in a mine, upon instructions given to the 
attorney by one who alleged himself to be purser, 
and as such authorised to sue on behalf of the 
adventurers, three obtained judges’ orders to 
strike out their names, on the ground that they 
had no interest in the matter, and that their 
names had been used without their knowledge or 
consent. These orders were obtained on the 
19th of September, 1854, after the cause had been 
taken down for trial, and the defendant had con- 
sequently become entitled to costs of the day on 
the withdrawal of the record. On the 5th of 
May, 1855, the defendant obtained a rule calling 
upon the three plaintiffs, whose names had been 
Struck out. to shew cause why the orders for 
that purpose should not be rescinded : — Held, 
that the application was too late. Collins v. 
Johnson, 16 O. B. 588 : 8 C. L. R. 1285 : 24 L. J.. 
C. P. 231. 

A decree to all appearance just in itself when 
pronounced, and strengthened, moreover, by con- 
stant possession and unvarying recognition for 
more than two centuries, requires the strongest 
grounds to warrant its impeachment, the great 
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2. In what Cases, 


Jurisdiction of Chancery Division — Judgment 
of Queen’s Bench Division.] — Upon an applica- 
tion to remove a person’s name from the register 
of a company the court confirmed the allotment. 
The instalments payable on allotment had not 
been paid. The company had commenced an 
action in. the Queen’s Bench Division to recover 
them, and applied for judgment under Orel. XXV. 
Leave was given to defend upon paying 100/. 
into court. The defendant made default, and 
leave to sign judgment against him was given on 
the 17th January. Judgment was signed early 
in February, and on the 0th April the defendant 
took out a summons to set aside the judgment, 
which vas t nsf< d and came on "with the 
motion : — Held, that the court had jurisdiction 


principle applicable to such a case being omnia 
praesumuntur a judice rite et solennitur acta. 
Lee v. Johnstone , L. II. 1 H. L. (Sc.) 426. 

This principle was deemed peculiarly impera- 
tive in a case where a decree, with its warrant 
and register, was shewn to have perished in a 
great fire so far back as 1700, nothing remaining 
but an extract. Ih. 

An application to set aside a judgment on the 
ground of mistake must be made within a reason- 
able time after the discovery of the mistake. 
Caiman v. Reynolds , 5 El. & El. 301 ; 26 L. J., 
Q. B. 62 ; 1 Jur. (X.s.) 8 73. 

An application to set aside proceedings alleged 
to have been instituted without the applicant’s 
authority must be made as soon as he is aware of 
their pendency. The Bell-cairn , 54 L. T. 544 ; 
5 Asp. M. Cl. 582. 

An application to set aside a judgment for 
irregularity must be taken advantage of 
promptly. Stafford v. Fitzgerald , 4 D. & L. 
725 : 11* Jur. 454. 

An application to set aside a judgment, on the 
ground that the signing of it was contrary to 
good faith, must be made promptly. Saunders 
v. Jones. 8 D. & L. 770 ; 15 L. J., Q. B. 272. 

Applications to discharge orders for irregu- 
larity must be made without delay. Joseph v. 
Simp son r 10 Price, 25. 


Order by Consent — Passed and entered.] 

— Where a judgment taken by consent has been 
passed and entered, the court has no jurisdiction, 
without consent, to entertain a motion in the 
action by one of the parties to set aside the 
judgment on the ground that the consent was 
given under a mistake, and that the judgment 
does not express the true intention of the parties. 
Ainsworth v. Wilding, 65 L. J., Ch. 432 ; [1896] 
1 Ch. 673 ; 74 L. T. 193 ; 44 W. R. 540. 

The fact that a consent order has been passed 
and entered, and that the party complaining has, 
before he found out his mistake, sought to enforce 
it in the sense in which he understood it, does 
not prevent him from taking steps to have it set 
aside. Hi oilman v. Berms (64 L. J., Ch. 785 ; 
[1895] 2 Ch. 638) and Stewart v. Kennedy 
(15 App. Gas. 75, 108) applied. Wilding v. 
Sanderson , 66 L. J., Ch. 684 ; [1897] 2 Ch. 534 ; 
77 L. T. 57 ; 45 W. R. 675—0. A. 


Frivolous Applications — Form of Order.] — 

Repeated frivolous applications for the purpose 
of impeaching, a judgment having been made by 
the same parties, the court of appeal made an 
order prohibiting any further application with- 
out leave of the court. Crepe v. Loam , 57 L. J., 
Ch. 435 ; 37 Ch. D. 168 ; 58 L. T. 100— 0. A. 


to set aside the judgment. .Portuguese Consoli- 
dated Copper Mines, In re. Badmaris case. 2 Meg. 
65; 62 L. T. 179. 


Affidavit of Merits.]— Where the defendant, 
in an action for the recovery of land and for 
arrears of rent, failed to comply with an order 
that if he did not within three days file an affi- 
davit in answer to interrogatories his defence 
should be struck out and judgment signed : — 
Held, that the plaintiffs were entitled to sign 
judgment under the order without previously 
serving it upon the defendant, and that a judg- 
ment so signed, being a regular judgment, could 
not be set aside in the absence of an affidavit, of 
merits. Far den v. Richter , 58 L. J., Q. B. 244 ; 
23 Q. B. D. 124 ; 60 L. T. 304 ; 37 W. R. 767. 


Discretion of Court.] — A defendant against 
whom a judgment had been signed, and who had 
a good legal defence, having refused equitable 
terms of compromise, the court denied him the 
indulgence of setting aside the judgment and 
permitting him to plead. Anon., 4 Taunt. 885. 

The court will not set aside a judgment so as 
to allow the defendant to plead the statute of 
limitations. Willett v. Allerton , 1 W. Bl. 35. 

But the court will set aside a regular inte r- 
locutory judgment on affidavit of merits, though 
it is the defendant’s intention to plead his infanc y . 
Belafield v. Tanner , 1 Marsh. 391 ; 5 Taunt. 85 <6 . 

So on an affidavit of merits, though bank - 
ruptcy is intended to be pleaded. Evans v. Gill. 

1 Bos. & P. 52. 


Waiver.] — Where an order had been obtained, 
that service of a subpoena on the attorney of the 
defendant, who resided abroad, and had brought 
an action at law against the plaintiffs, should be 
good service, but such order was obtained, and 
the subpoena issued and served two days 
before the filing of the bill, the court refused to 
discharge the order for irregularity, holding that 
the irregularity, if any, had been waived by a 
subsequent appearance of the defendant. Roy ail 
Exchange Assurance Co, v. Short, 1 Y. & J. 570. 


Costs.]— An order to “ discharge an irregular 
order with costs ” carries the costs of the appli- 
cation to discharge it. Went- V; Smith, 3 Beav. 
492; 10 L. J., Ch. 218. 


Irregularity.] — The signing judgment for debt 
and taxed costs, without any notice of taxation, 
is not an irregularity for which the court will 
set aside the judgment. Field v. Partridge, 
7 Ex. 689 ; 21 L. J., Ex. 269 ; 16 Jur. 413. 

Judgment entered upon a warrant of attorney 
for a larger sum than is authorised is an irregu- 
larity. Stopford v. Fitzgerald , 4 D. & L. 725 : 
11 Jur. 454. 

A plaintiff signed an irregular judgment, and 
on the ' defendant taking out a summons to set it 
aside he was informed that the judgment was 
withdrawn : — Held, that the defendant had no 
right to get an order drawn up for setting aside 
the judgment, and that therefore he was liable 
to pay the expense of it. /loro rare v. Holden . 
3 D. P. C. 176. 

Where the sum indorsed on the writ has been 
reduced by payment before judgment in default 
c i appearance has been entered, and judgment is 
nevertheless entered for the whole sum indorsed, 
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the defendant is entitled ex debito justitiae to order made on an int 
have the judgment set- aside, notwithstanding consent when it is pi 
that execution has only issued for the amount under a mistake, thou 
actually due. Hughes v. Justin, 63 L. J., Q. B. only. Mullins v. Hot 
417 ; [189<] 1 Q. B. 667 ; 9 B.212 ; 70 L. T. 365 ; Oh. D. 763. 

42 W. R. 339 — C. A. A consent order whi 

An order dispaupering the plaintiff, obtained up, and acted upon c 
on affidavit of service on" his solicitor at his office, that the rights of otl 
discharged, but without costs, on the ground of a affected) not only on 
misnomer of the solicitor in the notice of motion, upon any ground wh 
Moody v. Heller d, 17 L. J., Ch. 24 ; 11 Jur. 941. agreement on which it 
An' order, obtained on affidavit of service, dis- be set aside on the gr 
charged with costs, on the ground of a misnomer of material facts, h 
of a party in the affidavit. Salomon v. Stalman, v. Lister, 64 L. J., Ch 
4 Beav. 243 ; 10 L. J., Ch. 327. 12 R. 331 ; 72 L. T. 7 

It is irregular for a plaintiff’s attorney, whose See Parker v. Simpson 
judgment has been set aside as irregular, with A consent order b 
costs, to go and strike it out, and sign judgment carry out an agreemei 
again, so as to avoid payment of costs. Curling to litigation ought to 1 
x. Bingham, 10 W. £. 628. which can be set asicl 

Xt is not of necessity that an order shall be an agreement not con 
discharged because obtained irregularly. Anon., set aside. Mistake i 
4 L. J. (o.S.) Ch. 101. words used in drawing 

Upon the motion of B., the court ordered that, common to both part 
upon his paying the purchase- money into court, but induced by the co 
he should be substituted as purchaser in the a ground. So also is 
place of A., and that A. thereupon should be dis- were not ad idem as t( 
charged from his purchase. B. having omitted negotiation. WUdm 
to draw up the order, the plaintiffs in the cause Ch. 684 ; [1895] 2 C 
did so, and caused a direction to be inserted for W. R. 675 — C. A. 
payment of the purchase-money by B. within An estate having 
twelve days after service of the order, in which petitioners were intei 
form (after notice to B. to attend at the regis- to them that a good 
trafs office) the order was passed. On the and they were inducec 
motion of B., the court discharged the order with to consent to the purcli 
costs. Miller v. Smith , 6 Hare, 609. subsequently discover* 

Where a plaintiff has obtained judgment them to conclude the 
irregularly, the defendant is entitled ex debito that in fact a good 
justitise to have such judgment set aside ; and thereupon petitioned 
the court has only power to impose terms upon might be discharged, 
him as a condition of giving him his costs, order, giving the purcl 
Anlaby v. Preetorins. 57 L. J., Q. B. 287 ; 20 it to the Master to in 
Q. B. IX 764 ; 58 L. T. 671 ; 36 W. R. 487— C. A. could be made. The 
In setting aside a judgment for irregularity, to have the conduct 
the court, if satisfied that there has not been Ommanney, Taml. 344 
any breach of faith, has power to impose upon If an order made 
the defendant the terms that no action shall be mistake, capable of an 
brought in respect of an execution on the judg- the real intention, it 
ment. O alley v. Cardan, Ir. R. 9 C. L. 514. court, so as to make it 
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A party who has accepted costs under an Proceedings instituted without Authority.]— 

order cannot subsequently question its validity. Where a shipowner applied to the court to set 
TifiMer v, Milder, 7 D. & L. 61 ; 4 Ex. 187 ; IS aside. an order condemning him in the costs of 
L. J., Ex. 429 ; 13 Jur. 684. unsuccessful legal proceedings taken in his behalf 

Or move to rescind it. Simmons v. King, 2 by the managing owner, on the ground that the 
D. & L. 786 ; 14 L. J., Q. B. 195 ; 9 Jur. 250.' proceedings had been instituted without his 
But when a judge makes an order out of term, knowledge, consent, or ratification, and that the 
to set aside a judgment by default on an affi- first intimation he had of the proceedings was a 
davit of merits, and on payment of the plain- notice received by him about a month previous to 
tiff’s costs, the defendant, by complying with the present application, condemning him in the 
such order, for the purpose of" getting "rid of the costs of such proceedings : — The court refused to 
judgment, does not so acquiesce in the order as grant the application, as it did not appear that 
to prevent his applying to the court in the next the applicant, though he had no knowledge of 
ensuing term to alter its terms. Connelly v. the institution of, was not aware of the pendency 
Bremner , 35 L. J., C. P. 319 ; L. B. 1 C. P. 557 ; of, the proceedings. The Bellemrii, 54 L. T. 544 ; 


1 H. & B. 612. 

Nullity,] — The commencing and prosecution 
of an action against a nonexisting person 
amounts to a nullity ; the judgment even of a 


5 Asp. M. C. 582. 

See also SOLICITOR. 

Suppression of Material Tacts.] — An order 
obtained ex parte was discharged, on the ground 


murt of record in such a case is not conclusive. ot the suppression of material facts. , Atkin jr. 
Matthey v. Wiseman , 18 C. B. (N.s.) 657 ; 34 Morari, Ir. Ft. 6 Eq. 79. See also Cases ante, 
- - - ---- - - - - - 1 col. o85. 


L. J., 0. P. 216 ; 11 Jur. (N.s.) 603 ; 12 L. T 
846 ; 13 W. R. 914. 


846; 13 W. R. 914. i Admission by Counsel — Fraud — Collusion.] — 

D., the residuary legatee of Mrs. Y., brought an 
Mistake.]— The court will, in furtherance of action for administration of Mrs. Yds estate 
justice, set aside a judgment in an action, at the against 11 ., the surviving executor. Mrs. Y. had 
instance of the plaintiff, on the ground of a been the surviving executrix of her husband, 
mistake having been made in the amount claimed y., one 0 f the residuary legatees of the husband, 
and recovered, although the amount of the debt shortly afterwards brought her action against R. 
and costs in the action has been paid. Carman as so i e defendant, for administration of the 
v. Reynolds, 5 El. & Bl. 301 ; 26 L. J., Q. B. 62 ; husband’s estate, alleging breaches of trust by 


1 Jur. (N.s.) 873. 


Mrs. Y., and asking administration of her estate, 


When an allegation of a matter of fact has if ft. as her representative did not admit assets to 
been once fairly investigated between the liti- pa y what should be found due from her estate to 
gating parties, before a competent judicature, the the husband’s estate. On the 28th February V. 
unsuccessful party not having been taken by m0ve d for judgment. There was no evidence 
surprise, nor being able to allege mistake, acci- before the court that Mrs. Y. was indebted to 
dent, or any subsequent discovery of a material her husband’s estate, or that she had been guilty 
kind, the investigation should be considered 0 f wilful neglect or default. E. by his counsel 
sufficient and the judgment thereupon conclusive admitted that she was so indebted, and he sub- 
,as between^ those parties. Waters v. Waters, 2 niitted to a judgment, directing an account of 
De G. & S. 591. personal estate of the husband, which she had 

An order was made on a petition, which was received with an inquiry as to the balances in 
expressed to be made by consent of one of the her hands, and directing administration of her 
respondents, who was throughout the proceedings estate. It appeared that from information R. 
treated as an adult, although in fact she was had received, be felt sure that Mrs. Y. would be 
under age, and the order was iiirolled. On attain- found a debtor to her husband’s estate, and that 
mg her majority, the respondent filed her bill to it would be advisable to submit to the judgment, 
set aside the order. It appearing that another s0 as nofc to incur costs. D. on the 26th of June 
infant in the same interest as the plaintiff had move d to discharge or vary the judgment of 
been a party to the petition, on whose behalf the 28th February Field, that although E. might 
court had ascertained that the order was one have acted injudiciously in submitting to an order 
which ought properly to be made, having regard w hi c h went further than any order that could 
to the interests of the latter infant, the court have been made adversely on the materials before 
refused to set aside the order, on the ground of the court, the order could not be discharged 
the misstatement as to the age of the plaintiff. lin i es s the court was satisfied that E. had sub- 
Fadelle v. Bernard, 19 W. E. 555. mitted to it fraudulently in collusion with V., and 

Where a decree has been made by consent, all j a this case the court was satisfied that E. had 
parties are prima facie bound, under whatever acted bona fide. Youngs. In re. PoggettY, Revett, 
circumstances that consent is given. It may, 30 Oh. D. 421 : 53 L. 682— C. A. 
however, be impeached, when it has been obtained 

on an entire mistake of facts. Stamiavd v. Fraud of Solicitor.] — Where a solicitor has put 
Harrison , 24 L. T. 570 ; 19 W. E. 811. in a fraudulent defence for his client without the 

In a foreclosure action, where judgment had knowledge of the client, making admissions on 
been obtained against the alleged eldest son and which judgment was obtained against the client : 
heir-at-law of the mortgagor, who had died intes- — Held, that the court had jurisdiction to set 
fate, and a contract for sale In id been entered into aside the judgment and permit the client to 
subject to the sanction of the judge in chambers, withdraw the defence, and put in a fresh 
it having been found that there was no evidence defence. WUUa/ms v. Preston, 51 L. J., Oh. 927 ; 
■of the heirship, on motion by the plaintiff it was 20 Oh, D. 672 ; 47 L. !. 265 ; 30 W. E. 555 - O. A. 
c len d that the judgment be set aside, and the When a decree has been made by const nt ill 
action dismissed wi 1 hu > a costs, lartrusler Ba /. parties are Hina vv:M bound, m lei whatever 
inn Co. v. Cooper, 9 Oh. Lb 594; 27 W. XL circumstances that consent is given. I? may, 
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1. Accidental Slip. 

■In witat Cases,] — Upon a motion under (3rd. 
XU. A., an order made on petition under the 
Settled Estates Act, 3877, which had been passed 
and entered, was directed to be varied so as to 
' dispense with the consents of tenants for life to- 
the exercise of leasing powers granted by the 
order. Zliley's Trusts, In re, 30 W. R. 78. ' 

The court has jurisdiction to correct an error 
ill a judgment arising from an accidental 
slip, although the time for appealing from the 


ill! 


by fraud. Stannard v. Harrison, 24 L. T. 570 ; 
19 W. R. 811. 

Obtained by Praud.]— The plaintiffs com- 
menced an action to restrain the defendants from 
infringing their patent, and obtained a judgment 
which was reversed by the court of appeal, who 
dismissed the action on the ground that the 
defendant’s process was no infringement of the 
plaintiff’s patent. After the order on appeal was 
passed and entered, the plaintiffs applied to have 
the appeal reheard with fresh evidence, on the 
ground that when an expert sent down by the 
court, and whose evidence was in fact the only 
material evidence before the court as to the 
nature of the defendants’ process, examined their 
works, they had fraudulently concealed from him 
parts of the process, so that he had no oppor- 
tunity of discovering the points in which it 
resembled that of the plaintiffs :• — Held, that the 
court of appeal had no jurisdiction to rehear the 
appeal, and that the remedy of the plaintiffs was 
by original action analogous to a suit under the 
old practice to set aside a decree as obtained by 
fraud. Flower v. Lloyd , 46 L. J., Oh. 838 : *6 
Gh. D. 297 ; 37 L. T. 419 ; 25 W. B. 793. 

The plaintiffs in the above case afterwards 
commenced an action to have it declared that 
the judgment on the appeal had been obtained 
by fraud, the defendants having made misstate- 
ments to and misled the inspector : — Semble, 
that an action to impeach a judgment on such 
grounds was not maintainable. Flower v. Lloyd , 
10 Oh. I). 327 ; 39 L. T. 613 ; 27 W. II. 496— 0.* A. 

The judgment of a court of competent juris- 
diction may be avoided on the ground of fraud, 
but by this must be understood either a fraud in 
the procuring of the judgment, such as collusion 
or the like, or fraud in the court itself. CammeU 
v. Sewell, 3 H. & X. 617 ; 27 L. U, Ex. 447 ; 4 
Jur. (N.S.) 978. * 

Where a judgment has been obtained by fraud, 
and more especially by the collusion of both 
parties, such judgment, although confirmed by 
the house of lords, may, even in an inferior 
tribunal, be treated as a nullity. Shedden v. 
Patrick, 1 Macq. H. L. 535. 

But the allegations of fraud and collusion must 
be specific, pointed and relevant, otherwise they 
cannot be admitted to proof. Zb. 

To set aside a judgment procured by fraud, the 
proper course, when such judgment has been 
confirmed by the house of lords, is to apply to 
the house of lords. Therefore it is wrong to Ask 
the court below, upon proof of the fraud or 
collusion, to set aside a judgment confirmed by 
the house of lords. Zb. 

A judgment or a decree obtained by fraud 
upon a court binds not such court, nor any other 
court, and its nullity upon this ground, though 
it lias not been set aside or reversed, may be 
alleged in a collateral proceeding. Zleg. v. 
Saddlers' Co., 10 H. L. Gas. 404. 

Of former Cause in subsequent Proceeding,]— 

After a decree, referring it to the master to 
inquire whether an annuity had been properly 
inrolled, the master having reported against the 
inrolmenr, it was objected by the defendant (the 
annuitant), on a rehearing, that the decree had 
been obtained after two several orders made in 
this court in another cause, for the payment of 
the annuity, and after a rule to shew* - cause in 
B vour of the annuity in the Court of King’s 
Bench had been discharged : — Held, not "a 


sufficient ground for setting aside the decree, the 
former cause in which those orders had been 
obtained, not having been instituted for the pur- 
pose of setting aside the annuities, and this court 
having jurisdiction, after the failure of the 
attempt to set aside the annuity at common law. 
Any ell v. ZZadden, 2 Mer. 164. 

Semble, the existence of an order for the main- 
tenance of an infant out of the income of a fund 
does not prevent the court in a subsequent pro- 
ceeding in which the title to the principal comes 
directly in question, from making an order 
negativing the infant’s title to the fund. 
Saunders • v. Vautier, Cr. & Eh. 240 ; 10 L. J.,, 
Ch. 354. Affirming 4 Beav. 115. 

When a judge has made an interlocutory order 
which does not decide the rights of the parties, 
the same judge or his successor may, on new 
facts being disclosed which shew that to follow 
the precise directions of the order will cause 
injury or inconvenience, direct that, notwith- 
standing the former order, a different mode of 
carrying out what has in substance been thereby 
directed shall be adopted. Prestney v. Col- 
chester Corporation, 52 L. J., Ch. 877 ; 24 Ch. D. 
385 ; 48 L. T. 749 ; 31 W. E. 757. 

The court will not rescind an order in conse- 
quence of an event which has subsequently 
occurred, if the order was right at the time it 
was made. Borrada'de v, Nelson, H Q. B. 655 ; 

2 C. L. E. 740 ; 23 L. J., 0. P. 159 $ IS Jur. 431 
2 W. E. 470. 

Order Supplemental to Previous Order.] — The 

court has no jurisdiction to set aside or alter an 
order which has been drawn up, but it has 
jurisdiction to make a supplemental order upon 
new facts which have come to its knowledge, l. 
directing that something which has been ordered 
to be done shall not be done except on certain 
terms. Scowby , Zn re, Scowby v, Soowby , 66 L. J. , 
Ch. 327 ; [1897] 1 Ch. 741 ; ’ 76 L. T. 363— C. A, 

By an order of the court made in 1892 certain 
costs were ordered to be paid to trustees out of a 
trust estate, and it subsequently appearing that 
the trustees were in default in the payment into 
court of money which they had, by an order 
made in 1 887, been directed to raise in respect of 
costs and pay into court, and had by their care- 
lessness allowed their solicitor to receive the same 
without : his costs coming under the cognizance of 
the court— the court, upon a summons by new 
trustees, directed that, until the old trustees 
brought this money into court, no part of their 
costs were to be paid to them under the order of 
1892 : — Held, that there was jurisdiction to make 
such an order, and the jurisdiction was properly 
exercised, although the effect of it might be to 
deprive the solicitors who had acted for the old 
trustees on the order of 1892 of costs properly 
incurred. Zb. 

, m. Vabying and Amending. . 



palpable, that it is manifest that the court must 
have miscarried. Howard v. Shrewsbury (Earl), 
36 L. J., Ch. 283 ; L. E. 3 Eq. 218 ; 15 W. E, 301. 

Where an order of this court, made in pursu- 
ance of an order of the house of lords, reversing 
the decree below and dismissing the bill with 
costs, had omitted to direct repayment of a sum 
of money which had been paid by the defendant 
to the plaintiff, under the decree pending the 
appeal, the court, on the petition of the defen- 
dant, made a further substantive order for such 
repayment. Thorpe v. Matfmgley, 1 Ph. 443. 

An accidental slip in a decree, directing a sale, 
if certain persons “ and the heir-at-law ” should 
be found parties, corrected by substituting the 
words ‘"other than the heir-at-law.” Turner v. 
Hodgson, 9 Beav. 265. 

An attorney cannot file a bill in equity to 
recover the amounts of his bill of costs ; but 
where an attorney had commenced proceedings 
at law against his client, which were stopped by 
the client’s proceedings in equity, and ultimately 
a compromise was had between the parties, which 
by consent of both was made the subject of an 
order of a court of law : — Held, that the attorney 
could maintain a bill in equity for the purpose 
of rectifying the order of the court on the ground 
of mistake. Fyson v. Pole , 3 Y. & Coll. 266 ; 8 
L. J., Ex. Eq. 17 ; 3 Jur. 122. 


' faith of a statement made bona fide by the defen- 
dant, and accepted by the plaintiff as accurate, 
that the defendant had made the payments of 
interest from a certain date. After the judgment 
had been drawn up and the time for appealing 
had expired, the plaintiff found that the interest 
allowed by the judgment had for two years 
already been allowed to the defendant in 
account :• — Held, that there was jurisdiction 
under Ord. XXVIII. r. 11, to correct the error. 
Earlier v. Purvis , 56 L. T. 131 — C. A. 

Where in a former suit L. filed a charge, 
claiming the principal sum of 1,8001., with 
interest thereon at 6 per cent., from the 11th 
May, 1818, and the defendant, T. M., the debtor, 
filed a discharge thereto, admitting the debt, and 
that same was due with interest at 6 percent, 
from the 11th May, 1818 ; but by a mistake in 
the master’s report, it appeared that the interest 
due on, the said principal sum of 1,800/. was only 

and the account 
been taken, and the report made without 
the mistake was unobserved, and 
L. received 
with interest from 
when after 


from the 24th April, 1824 
bavin 
controversy 

the final decree followed the report, 
the principal sum of 1,800?. 
the 24th April, 1824. Afterward? , 
several years from the date of the final decree, 
the residue of the fund in the cause had been 
transferred to the present, which was a suit for 
administering T. M.’s assets, L. having discovered 
the mistake in the report of the master in the 
former cause, applied to be paid the interest at 6 
per cent. on. the said principal sum of 1,800/., 
from the 11th May, 1818, to the 24th April, 1824' 
out of the fund so transferred to the credit of 
the cause : — Held, that L. was so entitled, and 
should be paid accordingly. Hackett v. Don- 
nelly, 1 Ir. Eq. E. 231. 

Correction of a clerical error in a decree 
passed and entered. Tomlins v. Palh, 1 Euss. 475. 

The court will allow the amendment of clerical 
mistakes in a judgment, on payment of costs, 
although one term has elapsed since the judgment 
was entered up, and although a writ of error has 
been sued out, and error assigned, on those 
clerical mistakes. Paddon v. Bartlett , 5 N. & M. 

384 ; 1H. & W. 286 ; 3 A. & E. 887. 

Where the clerk entered judgment de bonis 
propriis, instead of de bonis testatoris ; on error 
brought, the court ordered the entry to be 
amended. Green v. Rennet , 1 Term Eep. 782. 

See Bwrdon and Reynoldson , In re, 6 W. E. 522. 

In a charity case, an omission in the original 
decree not declaring the nature of the charity, 
corrected on further directions without rehear- 
ing. Att.-Gen. v. Whiteley, 11 Ves. 241. 

An order which had been drawn up for pay- 
ment of a share of a fund to a married woman 
described under her previous name and as dis- 
covert, was corrected on her ex parte application. 

Robinson's Trusts , In re, 42 L. J., Ch. 354 ; 28 
L. T. 101 ; 21 W. E. 356. 

Where errors in a decree are obvious, the court 
will rectify them, even after it is inrolled. 

Fear on v. Deshrisay , 21 L. J., Ch,, 511. 

The court will not set aside an order which, 
was made in a matter properly within its 
cognizance and which has not been appealed these costs. The defendant inrolled the 
against, provided the facts were duly laid before but upon the plaintiff’s petition, the del 
the court when the order was made : except was ordered to pay these reserved costs, 
where the error of the court is so broad and v. Chaplin, 28 L. J., Ch. 164 ; 7 W. 11159- 


the decree followed the prayer, the court, on 
motion, altered the decree, the defendants by 
their answer having admitted the larger sum, 
and no objection being made by any of the 
parties. Molloy v. Burke, 12 Ir. Eq. E. 18. 

Mistake in title of order for sequestration, by 
omission of the words “ and others,” allowed to 
be rectified by amendment, inserting the words 
omitted. Lowten v. Colchester Corporation, 
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; o that he had not 

taken possession of the property until 1814, and 

that time, and praying that in taking the 
accounts the vendor might be charged with the 

that as the 

decree could not be reheard after twenty years, 
no variation could be made in it on petition. 
Newton v. Woodrow, 5 L. J., Ch. 380. 


Time for Application,] — Under rule 11 of Ord. 
XXVIII. of the Rules of the Supreme Court, 
Ireland, 1891, the court has power at anytime 
to amend an accidental omission in a decree. 
Therefore in an action on a bond with a penalty 
an amendment was allowed after the lapse of 
forty years from the date of the decree by insert- 
ing * words limiting the sum recoverable for 
principal and interest to the amount of the 
penalty. Semble, per Lord HerschelL an amend- 
ment would not be allowed in cases in which the 
rights of third parties had intervened. Semble, 
per Lord Macnaghten, an application for such an 
amendment is never too late so long as the, fund 
intended to be dealt with remains in the hands of 
the court. Hatton v. Harris , 62 L. J., P. C. 24 ; 
[1892] A. C. 547 ; 1 R. 1 ; 67 L. T. 722— H. L. (Ir.) 

By a decree, dated in 1825, an obvious error 
was made in declaring who were the parties 
entitled to a fund in court. The error was not 
discovered for many years, ' and the delay in 
applying for a rehearing to rectify the mistake 
being accounted for : — Held, that the cause 
might be reheard, notwithstanding the lapse of 
time (thirty years). Brandon v. Brandon , 7 
Be G. M. & G. 365 ; 25 L. J., Ch. 896 ; 2 Jur. 
(N.S.) 981 ; 4 W. R. 533 ; 5 W.. R. 1. 


that the vendor had remained in. possession until 
that time, 


■Held 


2. In. Other Cases. 

Order Passed and Entered.] — The plaintiffs in 
a foreclosure action applied by summons under 
Ord. XV. r. 1, for an account. The chief clerk 
pronounced the usual order for an account and 
foreclosure. The defendants objected to the 
direction for foreclosure, and the plaintiffs 
the order was drawn up for an 
and was passed and entered in 
that form. When the parties 

to proceed with the account, he 
the one he 

had pronounced, and refused to proceed with the 
account. 


assenting, 
account only 


came 


chief cleik 
objected to the order as not being 


Subsequently the registrar at the 
instance of the chief clerk, without any motion 
or summons, altered the order by adding the 
usual directions for foreclosure. The defendants 
moved to strike out the additions. Kay, J., 
declined to do so, as he considered that the 
parties were not at liberty to have an order 
drawn up, different from the order pronounced, ; 
without applying to the court for the purpose ; 
but, being of opinion that the addition had been 
irregularly made, he stayed proceedings under 
the existing order, giving the plaintiffs liberty to 
apply for a fresh order for accounts and fore- 
closure. The defendants appealed : — Held, that 
assuming the order as passed and entered to 
contain an error arising from an accidental slip 
or omission, an alteration made in it without 
any motion or summons for the purpose was 
irregular, and must be discharged, and that the 
plaintiffs must pay the costs, as they ought to 
have applied to the judge when the chief clerk 
refused to proceed with the accounts. Blake v. 
Harvey, 29 Ch. B. 827 ; 53 L. T. 541 : 33 W. R. 602 
— C. A. 

The court has no jurisdiction to rehear or alter 
an order after it has been passed and entered, 
provided the order as drawn up expresses the 
decision of the court, nor to entertain any 
application proceeding on the footing that the 
order is wrong, even though the order may have 
been obtained by misrepresentation or fraud. 
Staniar v. Beans (34 Ch. B. 470) considered. 
Preston Banking Co. v. Allsnp, 64 L. J., Ch. 196 ; 
[1895] 1 Ch. 141 ; 12 R. 51 ; 71 L. T. 708 ; 43 
W. R. 231 — C. A. 

Where a wrong order has been made by reason 
of misrepresentation or mistake of fact, the error 
may be corrected by a new order made notwith- 
standing the former order. Staniar v. Means, 


•existing between the plaintiff and the defendant 
the lease of the house, Ho. 10, Tiehborne Street, 
in which the partnership business had been 
carried on. was assigned to the plaintiff, and the 
•defendant entered into a covenant with the 
plaintiff that he would not “ during the remainder 
of the term of the lease” carry on the business 
■of a hairdresser within a mile from the house. 
Iri 1870 a suit was commenced by the plaintiff 
to restrain the defendant from violating his 
covenant. On the hearing of the cause, on the 
20th Dec. , 1 8 71 , a dec ree was made granting 
an injunction “ perpetually to restrain” the 
defendant from doing certain specified acts, “ and 
further to restrain the defendant from selling any 
perfume, or in any way carrying on the business 
of a hairdresser or perfumer within the distance 
of one mile from No. 10, Tiehborne Street.” The 
plaintiff having served the defendant with notice 
of motion to commit him for breach of the 
injunction, the defendant served the plaintiff 
with a cross-notice of motion under the “slip 
order” to amend the decree by inserting in it 
(after the words “and further to restrain the 
•defendant”) the words “during the remainder 
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not followed, the judgment will be afterwards 
amended only under special circumstances, and ■ 
on the terms of the applicant paying all the 
costs. Swire, In re, Mellor v. Swire , 30 Ch. I). 239 : 
53 L. T. 205 ; 33 W. IE 785— C. A. 

An application to correct an order ought to be 
made to the court below, the judge having 
jurisdiction to correct an order, though passed 
and entered, if it does not express what he in- 
tended. Tucker v. Hew Brunswick Trading Co., 
59 L. J., Ch. 551 : 44 Ch. D. 249 ; 63 L. T. 69 ; 
38 W. E. 741— C. A. 

Amendment as to Costs.] — A motion for an 
interim injunction was adjourned to the trial of 
the action/; no provision was made for the costs 
of the motion. The judgment at the trial con- 
tained no reference to the costs of the motion, 
and the master refused to allow the plaintiff the 
costs. The plaintiff then applied to the court 
by motion, asking that the judgment might be 
varied by giving him the costs of the adjourned 
motion : — -H eld ^ that the court had jurisdiction 
to make the order. Fritz v. Hobson , 49 L. J., 
Ch. 735 ; 14 Ch. D. 542 ; 42 L. T. 677 ; 28 
W. B. 722. Comp. Walker v. Sudden, 49 L. J., 
Q. B. 159 ; 5 Q. B. D. 267 28 W. E. 665— C. A. 

On the 31st Jan., the defendants in an action 
obtained an ex parte injunction against the 
plaintiffs until the 4th Feb. On the 4th Feb. a 
motion was made to commit the plaintiffs. The 
order on the motion to commit as drawn up by 
The registrar recited the ex parte injunction and 
the affidavits in support of it, but contained no 
order as to costs, except that the plaintiffs were 
to pay the costs of the motion, and the taxing- 
master disallowed the costs of the ex parte motion 
accordingly : — Held, that the court had power 
under Ord. XXVIII. r. 11, to correct the order 
made on the 4th Feb. by adding thereto a 
direction for taxation and payment by the plain- 
tiffs of the defendants’ costs of the ex parte 
order of the 31st Jan. Blakey v. Hall , 56 L. J., 
Ch. 568 ; 56 L. T. 400 ; 35 W. B. 592. 

Where a party has obtained an order to set 
aside a judgment upon payment of costs, he 
cannot, if he has drawn up and served the order 
subsequently, procure the rescission of so much 
of it as relates to costs. Giraud v. Austen , 1 D. ! 
(N.S.) 703 ; 4 Scott (N.R.) 750. 

Striking out Parties instead of Rescission,] — 

A petition for the appointment of new trustees 
and a vesting order was presented in the names 
of several co-petitioners, and an order made. 
Upwards of a year afterwards an application 
was made to the court by persons who had been 
joined as co-petitioners that the order might be 
rescinded on the ground that they had only 
recently heard of the petition, which was in no 
■way authorised by them : — Held, that the order 
made could not be rescinded by the court, but 
should be amended by striking out the names 
of the applicants as co-petitioners, and treat- 
ing them as not having been served with the 
petition. Sa vage, In re, 15 Ch. D. 557 ; 29 W. E. 

' i i 

Allowed on Terms.] — Where a verdict was 
found for the plaintiff on the general issue, and 
no notice taken of a second issue on the statute 
of limitations, on error brought on this . point, 
tii- court alio wet l it ro be amended by i he judge's 
notes on ayrnent >f costs. Petrie v. Ha may , 
3 Term Bep. 659. 


According to Amended Postea.] — The court 
after error brought, and argument in the court 
of error, having^ amended a postea by entering 
the verdict for the plaintiff on the first count, 
and for the defendant on the others, amended 
the judgment roll remaining in that court by 
the amended postea, after the judgment had 
been reversed. Hellish v. Richardson, 1 B. A O. 
819. S. C., nom. Richardson v. Hellish, 11 Moore, 
104 ; 8 Bing. 334 ; 4 L. J. (O.S.) C. P. 6S. 

By Arrest of.] — Where judgment on a record 
of the queen’s bench is pronounced at the 
assizes, under 11 G-eo. 4 & 1 Will. 4, c. 70, s. 9, 
the court, on motion, may, if they see fit, amend 
the judgment by ordering it to be arrested. Reg. 
v. JYott, 4 Q. B. 768 ; D. & M. 1 ; 12 L. J., M. C. 143. 

Where Verdict not Specific.] — Where a defen- 
dant, in replevin, made cognizance for rent in 
arrear, and the jury found a verdict for him, and 
damages to the amount of the rent claimed in 
his cognizance, without finding either the amount 
of the rent in arrear or the value of the cattle 
distrained, and judgment was entered for the 
damages assessed, the court permitted the defen- 
dant to amend his judgment, and to enter a 
judgment pro retorno habendo, after a writ of 
error brought. Rees v. Horgan, 3 Term Bep. 349. 

Erroneous Entry.] — .Erroneous entry of judg- 
ment amended. Laing v. Whaley, 3 H. & X. 
901— Ex. Ch. 

A declaration contained two breaches ; the 
defendant pleaded not guilty to the first breach, 
which involved the whole cause of action. The 
finding was for the plaintiff, and the damages 
were assessed thereon, and judgment was entered 
upon that finding. On the second breach there 
was a finding of not guilty. No entry of eat 
sine die was made on this finding -.—Held, that 
there should have been such an entry, but that 
the house of lords had power to amend the 
record, by directing such an entry to be made. 
Hooper v. Lane, 6 H. L. Cas. 443 ; 27 L. J., 
Q. B. 75 ; 3 Jur. (N.S.) 1026 ; 6 W. B. 146. 

As to Time, when no Injustice done.]— 

Where an executor pleads plene administrav.it, 
and the plaintiff does not take issue on it, but 
takes a judgment of assets quando acciderint, 
and sues out a sci. fa. on such judgment, if the 
executor receives assets between the time of 
suing out the writ in the first action and judg- 
ment, the court will permit the plaintiff to 
amend his judgment as to the time, by making 
it a judgment as of that term when he could at 
the soonest have entered it, up ; unless the 
defendant can shew that in point- of fact some 
injustice will be done by it iri the particular 
case. Hava v. Quin, 6 Term Eep. 1. 

When Judgment of Six Years’ Standing.]— 

But where an executor pleaded a false plea of 
judgment recovered against himself ; on which 
judgment was entered up against him for the 
debt and damages de bonis testatoris, et si non 
de bonis propriis, and words were afterwards 
interlined on the judgment roll, by which the 
judgment de propriis was confined to the damages 
only ; the court refused to amend, by striking 
out the woxxls, which had been interlined, where 
it did not appear by whom the interlineation 
had been made, and the judgment was of six 
years’ standing. Burroughs y. Stephens , 1 Marsh. 
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After Alteration in Position of Parties.] —An 

action having been brought against one of two 
executors, he died, after the assizes, and before 
trial. The verdict was for the plaintiff, and the 
judgment was entered de bonis propriis within 
two terms afterwards, but error was brought by 
the defendant’s executor, and the exchequer 
chamber altered the judgment by entering it de 
bonis testatoris, et- si non, kc., as to costs, instead 
of a judgment de bonis propriis. The plaintiff, 
as it appeared on the record that the original de- 
fendant had died, and the final judgment was 
beyond the two terms after verdict, applied to 
the court to amend its own judgment, in ac- 
cordance with that of the court of error, and to 
allow him to abandon the proceedings in error 
on payment of all costs. The court, doubting 
■whether it had power to grant such a rule, and 
also whether it was necessary, refused it, as the 
position of the parties had altered. Gaston v. 
Rail, 11 W. B. 281. 

After Judgment in Error.] — Semble, that the 
•court out of which a record issues has no power 
to amend the record after the judgment of a 
court of error. Jackson v. Galloway, 2 D. & L. 
839 ; 1 C. B. 281 ; 14 L. J., C. P. HI ; 9 Jur. 
373. 

Cannot be made False.]— When an infant had 
appeared as the defendant in an action by 
attorney instead of by guardian, and a verdict 
was given against him, and error was brought, 
upon motion to set aside the writ of error, and 
to amend the record : — Held, that the court 
could not amend the record by substituting an 
appearance by guardian for an appearance by 
attorney ; the court cannot, in exercise of its 
power of amendment, render the record false. 
Cary v. Cooper, 1 B. & S. 230 ; 4 L. T. 323 ; 9 
W. B. 611. 

Judgment Bolls— Mere Irregularity.]-— The 

date of a judgment in the judgment roll did not 
correspond with the date in a ca. sa. issued on 
the judgment, but was anterior to the ca. sa. : — 
Held, a mere matter of irregularity, which the 
•court will amend. Cohbett v. Wheeler , 5 L. T. 
285 ; 10 W. E. 40. 

The date of a judgment, as entered in the 
judgment roll, did not correspond with the 
master’s book : — Held, a mere matter of irregu- 
larity, which the court will amend. lb. 

When not requiring Amendment.]— A 

scire facias to repeal Jetters-patent was issued 
out of chancery, returnable there, appearance 
entered, declaration filed, plea pleaded, and issue 
joined in the petty bag office. The cause was 
then sent to the queen’s bench for trial, and the 
, entry here was, that the chancellor with his own 
hand delivered a “ record.” On motion (by a 
party being in error) to amend, by substituting 
the words “ transcript of a record ” : — Held, that 
the entry did not require amendment. Beg . v. 
Bunner, 9 Q. B. 529, n. 

Variation inconsistent with or to Complete 

J udgment.] — The 45th order of 1828 only enables 
the court to supply something which may 
make an existing direction complete, and not 
to make a new direction; therefore, where 
a decree directed an account of the real 


omitted to direct an account of the proceeds 
of such estates as had been sold : — -Held, that 
such an omission could not be supplied upon 
petition under that order. Whitehead v. North , 
Or. k Ph. 78. 

The accidental omission of an unusual term or 
direction in a decree or order is an error which 
may be corrected by petition, under the 45th 
Order of April, 1828, but not so the omission of 
any term or direction which would only have 
been introduced under the express judgment of 
the court. Bird v. Heath, 6 Hare, 236. 

In December, 1865, the plaintiff transferred to 
the defendant stock, to secure a loan for three 
months. The defendant sold the stock, but 
when the three months expired and the loan was 
paid off, he transferred to the plaintiff the like 
amount of the same stock, which, subsequently 
to his sale, he had purchased in the market. He 
had sold at a high and bought at a lower price, 
and the plaintiff filed a biil claiming the profits 
thus made, on the ground that he was entitled 
to have the identical stock returned to him ; he 
offered by his bill to retransfer to the defen- 
dant the stock which the defendant had bought 
and transferred to him. On this footing a 
decree was made. During proceedings under 
that decree, it appeared that, before an amend- 
ment of his bill, the plaintiff had sold the whole 
of the stock, and was therefore unable to re- 
transfer it, and lie then obtained an order upon 
a petition for liberty to transfer to the defen- 
dant other stock to the same amount, or to 
account for the value of it. On an appeal by 
the defendant against both the decree and the 
order on the petition : — Held, that such a varia- 
tion as was made in the decree by the order in 
the petition was inconsistent with the decree, 
and beyond the power of the court to make ; and 
that the petition must be dismissed. Langton v. 
Waite . L. R. 4 Ch. 402 ; 20 L. T. 337 ; 17 W. E. 
475. 

A direction that the parties should be ex- 
amined before the master upon interrogatories, 
added to a decree upon motion. Clarendon 
(Lord) v. Barham, 12 L. J., Ch. 215. 

Omission in decree, if perfectly of course, 
supplied on motion with notice. In this in- 
stance, the common direction to examine all 
parties upon interrogatories being omitted, an 
order was made, that master should be at liberty 
to examine, &c. Wallis v. Thomas , 7 Ves. 292.' 

So also in the usual decree upon creditors’ 
bill, against executors, the direction for account 
of personal estate. Pickard v. Mattheson 7 Ves. 
293. 

An application to rectify a decree on sugges- 
tion, made in aid of the" decree, which would 
have been embodied in it almost as of .course, as 
if it had been an omission, may be made ’ by 
motion, without the formality of petition. 
Paries v. Morris, 13 Price, 768. 

Decree slightly varied, on motion, in a matter 
of costs where the merits were clear. Connell v. 
Frith, 1 Ir. Eq. E. 82. 

Substantial variations in order cannot be 
effected by motion, but only on petition to re- 
hear. Soper, Ex parte , Salter , In re, 4 Deao, k G. 
275 ; 2 Mont. Ayr, 55 : 4 L. J., Bk. 45, 

Decree made on motion allowed to be varied 
on motion, and without a petition of i al 
'Hughes v. Jones, .26 Beav. 24. 

An addition to a< ecree i lvolving a somplet * 
variation will not, be allowed by the court on 
motion. Jones v, Ivans, I W. B.’ 275. 
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Omitting Addition, j — Upon a bill of sale to set 
aside the mortgage of a reversion obtained unduly 
from an expectant heir, after a decree that the 
deeds should stand as a security for the money 
advanced only, it was asked, in accordance with 
the prayer of the bill, that certain policies of 
insurance on the life of the mortgagor, and which 
formed part of the security, might be assigned, 
or '.that the produce for rh ithey h d been sold 
might be paid to the plaintiff. The court made 
the addition requested ; but on taking the 
n v mi ts wb < h w< re di ec te 1, as to t re n.r ment 
of the premiums by the defendant, it was found 
that the receipts upon the policies were far less 


motion, to amend a 


605 


PRACTICE — Judgments and Orders. 


By the decree in a suit by a client against his 
solicitor, it was referred to the taxing-master to 
take an account of certain bills of costs, and to 
the master in ordinary to take an account of the 
general money transactions between the plaintiff 
l defendant. Afterwards the plaintiff applied 


on motion for an. order that, notwithstanding 
the decree, the general money transactions should 
be referred to the taxing-master : — Held, that 
this was a variation of the decree, and could not 
be made on motion. King v. Sa/very , 25 L. J., 
Oh. 564: ; 2 Jur. (N.S.) 431 ; 4 W. B.471. 

An order adding to a decree under 15 & 16 
Viet. c. 86, s. 42, r. 8, does not form part of the 
decree so as to require a petition of appeal to 
vary it ; but may be appealed from by motion. 
Foster *v. Foster . 37 L. J., Ch. 168 ; L. B. 3 Ch. 
330 ; 17 L. T. 403 ; 16 W. B. 238. 

An. addition to a decree cannot be made under 
the above rule, except as to something raised 
upon the pleadings. The allowing proceedings 
to go on for a length of time under directions 
added to a decree, is not a bar to appealing 
against the order making the addition, but makes 
it incumbent on the appellant to shew that there 
is a substantial error in the addition, and is to be 
considered on the question of costs, lb. 

Where defence failed in consequence of un- 
satisfactory and incomplete evidence having 
been tendered, the court, at the request of the 
defendants, ordered the decree to be qualified 
by the introduction of a provision that it 
should not prejudice the right of the defendant 
to question any future claim of the like subject- 
matter by the complainants. W alley v. Brown- 
Mil, MUlel. 317, 324 ; 13 Price, 500. 

When further proceedings in an. administration 
suit became necessary, the court allowed a 
decree to be varied by inserting a direction that 
any of the parties be at liberty to apply. War- 
man v. Zeal , 25 L. T. 739. 

Where counsel are instructed to state that 
which, upon inquiry, is found to be incorrect ; 
on such discovery being made, the court will 
order the decree to be amended. Moyev. Spar- 
row, 22 L. T. 370. 

After a judgment by consent has been passed 
and entered, it cannot afterwards be varied on 
the ground of mistake, except for reasons sufficient 
to set aside an agreement. Att.-Gen. v. Tomline , 
47 L. J., Ch. 473 ; 7 Ch. D. 388 ; 3.8 L. T. 57 ; 
26 W. B. 188. 

The fact of a decree having been made upon 
consent, will not be a reason for permitting it 
to be amended. Heed v. Cussen , 2 Con. & L. 
384 : 4 Dr. & War. 199. 

Decree being, amongst other things, that “ the 
parties should produce, before the master, all 
books, paper, &c.,” the words “as the master 
shall direct,” were added, on motion for that 
purpose. P under son v. Dixon, 5 Madci. 121. 

Where a decree directing an act to be done 
has been drawn up, without fixing a time 
within which the act is to be done, the decree 
is not rendered ineffectual by the operation of 
the 11th and. 12th Orders of August 1841, but 
the court will, upon motion for that purpose, 
fix a time for the performance of the act. 
Needham v. Needham, , 1 Hare, 633. Affirmed, 
12 L. J., Oh. 378 : 7 Jin*. 336. 

8emhle. the court will not, upon motion, amend 
^ decree bj inserting therein, fore mine* defen- 
dant, a day to shew cause. TUmi v» Lawder, 
2 Dr. & War, 285 ; 1 Con. 

The court refused, on 


decree by striking out the day to shew cause, 
which had been given to a minor defendant, the 
first tenant in tail of the lands sold. Mahon 
v. Dawson , 2 Dr. & War. 286. 

Where, in the interval between the pronouncing 
of an order by the court and the time of its 
being drawn up, a circumstance occurs which 
renders the order in part nugatory, the court 
will not vary the date to suit the happening of 
events, but will make a supplemental order. 
Havel odds 'Trusts , In re , 35 L. J., Ch. 228 : 11 
Jur. (N.S.) 906 : 13 L. T. 272 ; 14 W. B. 26, 174. 

The court will not vary an order on the ground 
that an authority which was cited when the case 
was heard, was not brought prominently to the 
attention of the court. St Sepulchre ( Vicar'), 
In re, 11 W. B. 456. 

Where a party dies since order for distributing 
the fund the court will not vary the order with- 
out proof of death. Bell v. Bell , 2 W. B. 135. 

An order directing a contract of sale to be 
carried out, and the costs to be paid out of a fund 
in court, but not indicating the parties by whom 
the conveyance is to be executed, may be 
amended by inserting a direction that the con- 
veyance be executed by such persons as the chief 
clerk shall certify to be the proper parties. 
Clough , In re, 32 L. T. 194. 

Court will not, on motion after an order for 
reference, direct master to inquire (if he have 
found that good title can be made to premises, 
the subject of suit for specific performance) 
when such good title could be first made. Such 
direction should have been applied for at hearing. 
Lubin v. Lightbody , 8 Price, 606. 

The testator in this case appointed his wife 
guardian of his three children, and appointed her 
also executrix, together with two others, whom 
he appointed executors. An order for mainten- 
ance of the infant had been made out of a fund 
in court standing to the credit of the suit gener- 
ally, which order had been acted, on for about 
two years, and directed that an allowance for the 
maintenance of two of the infants should be paid, 
to the mother alone, and that the allowance for 
the maintenance of the third infant, who was an 
apprentice, should be paid to the two executors 
and the executrix jointly, one of the executors 
having gone out of the jurisdiction. On motion 
to have the order amended, by directing all 
future payments on account of such last-men- 
tioned maintenance to be made to any two of 
such executors and executrix, instead of to all 
three, the vice-chancellor at first doubted 
whether, as the matter had arisen subsequently 
to the date of the order, any amendment could 
be made except by supplemental order ; but he 
ultimately directed the amendment to be made 
in the original order. Windsor v. Cross, 10 Jur. 
1008. 
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the payments for the premiums. Leave A decree may he added to without a rehearing, 
hen obtained to rehear the cause Held, where all the parties to the suit consent, although 
te rehearing, that the addition made to the the additions principally affect persons not 
•q ought to be omitted ; and the decree was represented in the suit, upon whom the decree, 
aed, but without costs. Pennell v. Millar, as added to, is intended to be served. Males ,v. 
eav. 172 : 20 L. X, Ch. 699; 3 Jur. (N.S.) Cox, Males, Pi re, 1 N; E. 344 ; 8 L. T. 134 ; 11 
“ * W. R. 331. 

Order on motion, with consent, to rectify a 
•On the hearing of clear mistake in a decree. Mewhouse v. Milford, 
was pronounced 12 Yes. 456. S. P., Lane v. Mohhs, id. 458. 

' ‘ ' The court will, upon motion, with the consent 

of all parties, vary a decree, so as to rectify an 
omission. Collins v. Shirley, 9 L. J. 


Facts known before Trial.]— 

a partnership action judgment 
declaring the dissolution of the partnership, and 
directing the usual accounts to be taken, but no 
direction as to return of the premium paid by accidental 
the plaintiff was given or asked for by him. The (0.8.) Ch. 111. 

plaintiff subsequently applied to the court that Where a decree has been had against several 
an inquiry should be'made or direction given as defendants with costs, and one of them had been 
to return of premium. It did not appear that compelled to pay the whole costs, the court will, 
any further facts had come to the knowledge of by consent, decree contribution between the 
the plaintiff other than those which were known co-defendants, on motion, in the same ^ suit, 
to him and put in evidence on the hearing of the Pitt v. Bonner, 1 Y. ;& Coll. C. 0. 670 ; 6 Jur, 
action : — Held, that the relief sought was sup- 636. 

piemen fed relief in the nature of equitable A suit was instituted by a client against bis 
damages, and that, in the absence of evidence solicitor for an account, and by a decree it was 
that new facts had come to the knowledge of the referred to the taxing-master to tax the solicitor’s 
plaintiff, the court, in the exercise of "its clis- bill of costs, and it was referred to the master in 
cretion, ought not to entertain the application, ordinary to take an account of all dealings and 
Edmonds tJ R obinson, 54 L. J., Ch. 586 ; 29 Ch. D. transactions between the client and the solicitor. 
170; 52 L. T. 339 ; 33 W. II. 471. The plaintiff afterwards moved to have the 

whole account taken by the taxing-master: — ■ 
Removing Stay of Execution.]— The plaintiffs Held, that such a variation of the decree could 
having obtained a verdict in an action, under not, without consent, be made upon motion. 
Lord Campbell’s Act, for 50/, damages, the judge King v. Saxery, 25 L. J., Ch. 564 ; 2 Jur. (N.S.) 
at the trial (without the consent of the plaintiffs, 431 : 4 W. R. 471 — L.JJ. 
as they alleged), directed judgment to be entered 

for the plaintiffs, but that the damages and costs On Petition.]— A direction for the master to 
should he paid by yearly instalments of 20/., the settle a conveyance, omitted in a decree, was 
damages to be paid into the hands of one of the supplied by petition. Trevelyan v. : 'CMrter,M 
plaintiffs, in trust for herself and her co-plaintiffs Beav. 140. 

(who were infants), and tobe paid in priority to Semble, an order upon petition is the proper 
the costs. Judgment was entered in accordance mode of supplying any omission .in the directions 
with these directions. The defendant failed to which the decree has given to the master, 
pay the first instalment, and was, as the plaintiffs Winter y. Bines, 4 Myl. & C. 101 ; 2 Jur. 981. 
by affidavit alleged, disposing of all his available All applications to rectify decree must have 
property. The court, on the application of the been made by petition. Grey v. Dickenson, 4 
plaintiffs and on notice to the defendant, ordered Madd. 464. 

the judgment to be amended by striking out the After an order made on petition has been 
qualification, so as to stand for a judgment in the drawn up in conformity with the prayer of the 
ordinary form for the damages awarded and petition, the court will not allow the petition and 
costs, and directed that the order as to suspending the order to be amended, but- a new petition 
execution should be entered as a separate order must be presented, praying that the order may 
of the judge at the trial, and as of the date of the be varied. Marrow, In re, Cr. A Ph. 142 ; 10 
trial : and, having regard to the circumstances L. J., Ch. 340. 

disclosed on the application, gave liberty to the The rule that an application to vary or clis- 
plaintiffs, notwithstanding such order, to issue charge an order made on petition must, if made 
immediate execution for the full amount of the on. the merits, he the subject of a regular re-hear- 
judgmeut. Brian v, Snllivan , 14 L. R., Ir. 391. ing, applies, even though all parties consent to a 

different course. Mortis Wales Slate Supply Co., 
Notice of Motion,] — Where a motion is to be In re, 21 L. T. 818 ; 18 W. R. 403. 
made for any variations in a decree, the notice In a suit for specific performance, a defective 
of motion must express the proposed variations, decree was on petition rectified in accordance 
Wright v. Howard, 1 L. J. (o.s.) Ch. 154 ; 24 with the prayer of the bill. The defect having 
B. R. 169. arisen through the plaintiffs omission, he was 
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for payment out of court of moneys deposited by 
the committee of management of a railway com- 
pany, under the standing orders of the house of 
commons, one of the other judges of the court 
has jurisdiction, upon a bill tiled, to grant an 
injunction to restrain the company from receiv- 
ing the money. Oastendieeh v. . Do Burgh , 15 
Ch. 425. 

Although one judge may in vacation make an 
order for another, the lord chancellor only has 
power to vary it, and application , to the master 
of the rolls refused with costs. Man v. JRicJieU, 

9 Beav. 4. 

n . Varying Minutes. 

In what Cases.] —Where minutes were drawn 
up, omitting to direct issue at law to be tried by 
special jury, and decree in consequence con- 
tained no such order, court refused to amend 
minute by insertion thereof. Stuart v. Greenall , 

9 Price, 480. 

Where the court directed an issue to be tried 
at the next assizes, and the decree was not drawn 
up or passed in sufficient time, the minutes were 
varied by directing the trial of the issue at the 
subsequent assizes. Grange v. Casa, 2 Y. & J. 
241. 

Clear mistake in a decree in minutes follow- 
ing the } headings which were defective, when of 
such a nature that the point of sale or no sale of 
defendant’s estate turns upon it, as where bill 
of revivor was by a slip at the suit of four of the 
co-plaintiffs, instead of the live co-plaintiffs, 
cannot be corrected on motion without consent, 
Armstrong v. Potts, 1 Moll. 257. 

Court will order minutes of decree, declaring 
stock “ not to be part of personal estate of 
intestate,” on general claim by some of next of 
kin. against a 'particular claim by others, to be 
varied by adding the words, “together with the 
dividends which have accrued due thereon,” on 
a special motion without a rehearing, where the 
amount is small, and the alteration is reasonable 
and consonant with the tenor of original decree. 
George v. Howard , 7 Price, 661 ; 21 R. R, 775. 

The court will not, upon motion, amend the 
minutes of a decree, by striking out the day 
which had been thereby given to minor defen- 
dants to show cause. Quaere, whether the old 
practice of giving a minor defendant a day 
to show cause is affected by the 11 Geo. 4 & j 
1 Will. 4. c. 47. JSsmon.de v. Coolie , 1 Dr. & Wal. j 
250. 

Where facts are stated in the answer which 
are not contradicted, and which, if true, would 
lead to a material alteration in the frame, of 
the suit, the court will, on motion, permit the 
minutes of the decree to be amended, with a 
view to ascertain the truth of those facts. Har- 
wood v. Fisher, 1 Y. & Coll. 110 ; 4 L. J., Ex. 
Eq. 10. 

Notice of Motion.] — A notice of motion to 
vary minutes does not prevent their being drawn 
up. Bell, Ex parte , Brown , In re, 2 Mont, 
& Ayr. 578 ; 1 Dea. 690. ; : r . 


or bound by it. De Begnis.Bx parte, Chambers, 
In re, 1 Mont. & Ayr. 277 ; 4 Deae. & Ch. 225 ; 
3 L J., Bk. 43. 

Rule of practice as to varying the minutes of 
decrees. The register must first complete the 
minutes, and any party dissatisfied must give 
notice of motion specifying the subject of com- 
plaint. Prince v. Howard , 14 Beav. 208. 

The minutes, of an order having been once 
settled by the registrar, cannot be altered in the 
absence of any of th e parties interested. Major 
v. Major , 13 Jur. 1. 

When, at the hearing, liberty is given to 
mention a case again on the minutes, it must- 
be done at least within a fortnight, otherwise 
the parties must give notice of motion, specify- 
ing the alterations. Hood v. Cooper, 26 Beav. 
373. 

A party who is dissatisfied with the minutes 
of decree as prepared by the registrar, may move 
to have them varied, but the lord chancellor 
will not allow a cause * to be .set down to be 
spoken to on the minutes. Tennant v. Trench ard, 
38 L. J., Ch. 169 ; L. R. 4 Ch. 537. 

Where any party is dissatisfied with an order 
as settled by the registrar, and desires to bring 
the matter before the court, he must, whether 
the order be an order of the court of appeal, or 
of a court of first instance, give notice of motion 
to vary the minutes. General Share and Trust 
Co. v. Wetlcy Brick and Pottery Co., 51 L. J., 
Ch. 464 ; 20 Ch. D. 130 ; 46 L. T. 70 ; 30 W. R. 
695— C. A. 

On the hearing of a motion to vary the minutes 
of an order, the solicitor of the moving party 
ought to produce a copy of the registrar’s note 
of what took place when the order was made, 
j Robinson v. Barton Local Board, 21 Ch. D. 
631. 

Judgment Passed and Entered.]— Until a 
decree has been passed and entered, it is in the 
power of the judge, who heard the cause, to 
reconsider what has been done and to vary the 
minutes, without any of the formalities required 
for a rehearing. Griffin v. Hamilton, Ir, R. 7 
Eq. 141. 

The court has inherent jurisdiction to amend 
a judgment, although it has been passed and 
entered. But the proper coarse is to move to 
vary the minutes after they had been settled, and 
before they have been passed and entered. Swire, 
In re, Mellon v. Swire, 30 Ch. I). 239 ; 53 L. T. 
205 ; 33 W. R. 785— C. A. 

Refusal of Order— Appeal,] — The minutes of 
an order made in the trial of an action as settled 
by the registrar did not mention certain docu- 
ments that the plaintiff contended were admitted 
during the trial. The judge refused to alter the 
minutes i — Held, that the court of appeal would 
not entertain an appeal from the judge’s refusal. 
The proper course is for the plaintiff to appeal 
from the judgment as it stands and apply at 
the hearing for leave to use the documents 
alleged to have been omitted as evidence on the 
appeal. James v. Jones, 67 L. T. 584 — C. A. 


The Application, ] - An appl math m to the court phuarin a 

in bankruptcy to vary the minutes of an omer * x " “ 

before they have, been settled in the secretary’s Since the Judicature Acts, 

office, is irregular. Jittery Ex parte, Pomeroy, 

In re. Mum. y M Ar. 435. Generally. j—U nde t* the system of pr< ce lure 

The court will not vary the 'minutes >£ an established by tin JucUcature Acts, no judge of 
ordei on tl e appl it ation of per * ns not parlies to Urn high court lies my jurist ieii >n to rehear an 
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order, whether made by himself or any other „ _ _ . 

judge, the power to rehear being part of the •^ re ' vl0US Practice, 

appellate jurisdiction, which is transferred by in what Cases.]— The true effect of a petition 
the acts to the court of appeal. St, JSuzaire ^ ^^aring is, that the decree or order com* 
Co., In re, 32 Ch. D. 88 ; 41 L. T. 110 ; 27 W. R. pi a i lie(7 i of is to be upheld or varied according to 
8»4-— C. A. the circumstances at the time when the decree 

After final judgment, had been pronounced by 01 . order was pronounced. Marne v. Barton. 8 
the court of appeal, it is not competent for that De q. m> & q 587 . 26 l. J., Ch. 225 ; 2 Jur. 
court to rehear the, appeal on the ground of the / V n\ i aoo . i f R 821 
discovery of fresh facts. Flower v. Lloyd, ^' } ' * * 

46 L. J., Ch. 838 ; 6 Ch. D. 297 ; 35 L. T. 454 : Varying Order.] — Where legal interests 

25 W. R. 793 — C. A. * have been created under the decree of the court, 

Whether the court of appeal has jurisdiction and have been subsequently dealt with, the 
to rehear a bankruptcy appeal, quaere. Banco de decree and subsequent orders cannot be corrected 
Portugal, Ex parte. Hooper, In re, 41) L. J., Bk. and varied upon a petition of rehearing, but to 
21 ; 14 Ch. D. 1 ; 42 L. T. 210 : 28 W. R. 433 obtain relief a bill must be filed, II). 

— C. A. Where the court is asked to make an order 

The shareholders in a company passed an w hich amounts, in fact, to the variation of an 
extraordinary resolution to wind up the company order ma de by a former vice-chancellor, it must 
voluntarily, but the resolution was void, the be by way of rehearing. Att.-Gen. v. Croft, 15 
majority of members who voted not being j ur . i028. 

entitled* to vote. A creditor filed a petition in Decretal order for payment of interest to 
the chancery court of the duchy of Lancaster cre ditors generally cannot be varied by confining 
for a supervision order or for a compulsory the payment of interest to particular creditors, 
winding-up order, and as the court and the W i t h 0 tTt rehearing. Fyler v. Fyler, 1 Colly. 93 
petitioner were ignorant of the fact that the g jur. 211. 

resolution was invalid, a supervision order was I Cou ‘ rt cannot give interest unless reserved by 
made. Five months afterwards the petitioner decree . but cause reheard for that purpose, 
discovered the invalidity of the resolution, and jp er i e Vm Oreen ba nk, Dick. 370. 
then moved before the vice-chancellor that the Substantial variations in order cannot be effee- 
super vision order might be discharged, and a ted by motion, but only on petition to rehear, 
compulsory winding-up order made. This motion Soper, Ex parte, Salter. In re, 4 Deac. & C. 
having been refused by the vice-chancellor on .-^cp 

the ground of want of 'jurisdiction to rehear the ' ■£ re hearmg will not be granted where the 
petition, the petitioner appealed from the refusal object is not to correct an error in decree, but to 
of the motion, and also applied to the court or reme dy a grievance consequent upon it, resulting 
appeal for leave to appeal against the original f rom circumstances ex post facto, not making 
order notwithstanding the lapse of time. Semble, part of the case as it originally stood. Bowycr 
the vice-chancellor had no power to rehear -the- v Uriah f 1 3 Price 316 
petition himself. ManoTmtev Economic Build - ' ? h ’ 

iny Society, In re, 53 L. J., Ch. 115 ; 24 Ch. D. Mistake or Omission.] — If a fact be mis- 

488 ; 49 L. T, 703 ; 32 W. R. 325— C. A. taken at the hearing of the decretal order, it 

must be rectified by rehearmg, and not by bill 
Order made but not drawn up,] — -Whether a of review. Combs v. Frond, 1 Oh. Ca. 54 ; 2 
judge can rehear in chambers an order which he Freem. 182. 

has previously made in chambers, but which has Mistake in decree, unless a mere numerical 
not been drawn up, qusere. Adam Byton, In error apparent on the decree itself, cannot be 
re, Charlemorth. Ex parte, 57 L. J,, Oh. 127 ; rectified but. by rehearing. Brookfield v. Bradley, 
36 Ch. "D. 299 — C. A. ' 2 Sim. & S. 64. 

Where, by mistake, balances reported due 
Order made and drawn up.] — A charging from defendant were included in sums paid 
order under the Solicitors Act, made by a judge into court under decree ; and decree, on further 
of the high court, sitting in bankruptcy is not directions, ordered those balances to be paid 
an < order made by him under his bankruptcy into court : — Held, that mistake could not be 
jurisdiction, within s. 104 of the Bankruptcy rectified without rehearing cause on latter 
Act, 1883, and therefore cannot be reviewed, decree. Ib. 

rescinded or varied by him after it has been Semble, that if the error be apparent on the 
drawn up. Brown, Ex parte, Sir field and Watts, face of the decree, the court will not take into 
In re, 20 Q. B, D. 693; 58 L. T. 911 ; 36 W. R. its consideration the conduct of any of the 
584 : 5 Morrell, 83 — C. A, parties as a ground for refusing the rehearing. 

Though an ex parte order had been drawn up Aeldand v. Braddich, 3 Y. & Coll. 237 ; 3 Jur. 39. 
and entered, the party affected thereby is at Omission in. a bill of review to make one defeu- 
liberty to apply for the discharge to the judge dant a party is no cause of rehearing, the pro- 
who made the order ; the order being ex parte, eeedings having been in the said defendant’s 
such an application does not involve a rehearing, name. Peachy v. Vintner, 1 Ch. Rep. 252. 

Boyle Sucker, 39 Ch. D. 249 ; 58 L. T. 822; Facts which occurred since the decree, and 
87 W. Ik 68 — G. A. which therefore were not comprehended in the 

pie; ii may be prop i p'f in ds for a rehear- 
Re-argument, when allowed.] — The court ing, if they show error in the decree. Story v. 
declined to allow a case to be re-argued on the Johmo i, 2 Y & Coll. 586. 
ground that an enactment in the Conveyancing 
and Law of Property Act, 1881, had been over- 
looked- Birmingham land Co. v. X. 1* iV T . IF. 

B.y., 56, 1/. J...C11. 956 ; 34 0* " ~ ‘ “ 

699 ; • 35 W. it. 173— C. A. . 


without having a rehearing bringing forward 

i mi iii 
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lot 



... ' ■. ■ ’ ■ 90 ; Dick. 145. 

Law Altered,] — Where since making an On a rehearing evidence in the cause may be 

order the law has been altered on which the veac | which was not read at the original hearing, 
order was founded, the proper course is to present Williams v. GoodehUd, 2 Buss. 9L 
a petition for rehearing, the order to be heard The- plaintiffs sued as devisees of A., but 
■with the cause. Fleming v. Fleming , 9 iv . It. omitted to prove his will ; and the bill was 
757. dismissed. They afterwards presented a petition 

of rehearing, and moved for leave to exhibit 

Point not raised.] — A decree having interrogatories to prove the will, which was 

been made in a suit for foreclosure, the mortgagor granted, the omission having arisen from the 
was afterwards desirous of impeaching the inadvertence of counsel, and the will not being the 
validity of one of the securities. Upon filing a subject of dispute in the cause. Hood v. Pimm, 
cross bill for that purpose, the decree was set up 1 Sim. 101 ; 9 L. J. (o.s.) Ch. 63. 
against him ; he then presented a petition of A party, on a special application, may obtain 
rehearing, to have the decree of foreclosure an order to prove viva voce, on a rehearing, 
varied by inserting a reservation of his right to documents which were not in evidence at the 
institute proceedings to set aside the security ; former hearing, but he must pay the costs of the 
the mortgagor had not either on the pleadings application. Higgins v. Mills , 5 Buss. 287. 

■or at the "hearing, raised any question as to the On appeal and rehearing, additional evidence 
validity of the security. The court dismissed the permitted in some instances. If the rule is so, it 
petition for rehearing! Ford v. Tynte, 10 L. T. must be subject to costs. White v. Fimell , 1 
492;' 1 Yes. & B. 153." 

1 Petition of rehearing dismissed because it New evidence admitted on a rehearing, and a 
suggested, as the grounds of rehearing, facts not petition of rehearing permitted to be amended 
aliened in the pleadings. Xe vinson v. Stables , to state the discovery of such new evidence. 
4 Buss. 210. Wyld v. Ward, 2 Y. A J. 381. 

Petition for rehearing ordered to be taken off The court will not, on petition for rehearing, 
the file, on the ground of its making a different allow evidence to be read of matters which 
<*ase from that 'An which the decree was pro- occurred before the hearing of the cause, but 
ii minced. Wood v. Griffith, 1 Her. 35. were not put in evidence. Ford v. Tynte , 10 

When counsel at the original hearing abandon L. T. 492. 
an objection as to parties or as to proof of a Application by defendant for liberty to file a 
document, the same objection cannot be made on supplemental bill in aid of a rehearing, to put in 
the rehearing. Malone v. Geraghty , 2 Con. A L. issue evidence discovered during and since the 
235 : 3 Dr. A War. 252 : 5- Ir. Eq. B. 549. hearing, refused, the evidence discovered being a 

~ Bill by a ladv, who was tenant for life of a deed and proceedings in suits to which the 
trust fund settled on marriage upon herself and defendant was a party, and must have been 
her children, against trustees, to make them apprised of their nature, and by negligence lost 
liable lor a breach of trust, associated with her, the benefit of them as a defence, and the object 
as co-plaintiffs her children. There was no of the supplemental bill being to abandon the 
■ evidence in the cause that these co-plaintiffs original defence and rely on a new one. Blake 
were her children, but the answer did not deny v. Foster , 2 Ball A B. 457. 

it or raise the issue -Held, that it was too late On a bill by the assignees of a bankrupt to set 
at the rehearing to raise the objection ; but that aside a settlement made in favour of his children, 
if the objection was good, an affidavit would on the ground that he was insolvent at the time 
have been received to prove the fact. Fowler v. of the execution of it; the court held, at the 
lie y rail 3 Maen. A G.500 : 21 L. J.. Ch. 121 ; 15 hearing of the cause, that the settlor was not 
Jnr. 1019. Affirming 2 Be G. A Sm. 749; 13 insolvent within the meaning of the Bankrupt 
Jur. 649, 650. n. ' Act, 6 Geo. 4, c. 16, s. 75, when he executed the 

Where a party omitted to take advantage of settlement. The plaintiff afterwards presented 
any of the opportunities of raising an objection a petition for leave to present a petition for a 
to a bond in preceding inquiries : — Held, that it rehearing, on the ground that lie had since 
was not now competent for him to harass the discovered further evidence, establishing the fact 
other party by anew suit in which no new of insolvency, which he might have discovered 
evidence could be produced. Meol v. Vaughan, before the hearing, if he had not considered 

1 01. A F. 495 ; 5 Bli. (N.s.) 505. Reversing the evidence already produced sufficient. The 
Win chelsea (Bari) v. Garretty, 1 Myl. A K. 253 ; court dismissed the petition, on the ground that 

2 L. J., Ch. 115. * it was against the order of the court, which had 

for its object to compel persons to bring forward 
_ , . , ^ , , their whole case' in the first instance ; if this 

. — Consent Order,] — An agreement was ev iq eilce was allowed, a general examination 

signed by tic parties, and by consent made an wotdd be let iH to explahl it 0 (Mcn v. Sanger., 
order ot court to submit to such decree as the 3 y & -J. 374. g ee the report on the hearing of 
court should make, and neither party to bring the 0 2 Y. & J. 459. 

!,! ? appeal ; yet urn 'v«s aiunveu to be The geuera i rule that 110 evidence can be 

reheard. Lurk v. raw eel, 3 I . \\ ms. -42. adduced ar a rehearing, which a parry was not 

prepared with and entitled to produce at the 

Decree acted on,]— The having acted hearing. Therefore an order, which had been 

under a decree is no objection ro its being obtained as of course to prove viva voce ar a 

•eheard on the petition of the party having rehearing a lucuinent which the party had not 

so acted andcr it. Brojilig v. Holmes r2 Moll. .1. obtained an ordei to Drove at the hearing, was 

, ' ; ' 20-2 
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one moiety of a sum of money said to be due from 

A. and B* to 0. upon a stated account between 

B. and C., but to which A. was neither party or 
privy. Borne years passed before A. knew of 
this decree, but on being informed of it he 
applied : by ' petition for rehearing. On appeal 
a rehearing was directed. '.Hamilton- y/.-Manbp, 6 
Bro. P..C. 847. 

A party had been made a defendant by virtue 
of his '.office, which he resigned before the decree, 
but continued to be a party to the suit, and was 
entitled to a retiring pension : — Held, that he 
was entitled to present a petition of rehearing. 
Att.-Gen . v. Stamford (Earl), 12 L. J., Ch. 297 ; 
6 Jur. 117. 

A party who is made a defendant by supple- 
mental bill after a decree, and who has appeared 
to the bill, is not entitled to present a petition 
of reheariner, unless he has put in his answer; 

lb. / .. 

Where a petition of rehearing is presented 
by different defendants, some of whom are not 
entitled to present such a petition, the court 
will allow the other petitioners to amend 
the petition, by striking out the names of those 
parties who are not entitled to join therein. Ib. 

.. No one but the party objecting is entitled to be 
heard on a petition of rehearing. Bvcfteridge v, 
Whalley , 10 L. T. 222 ; 12 W. Ik 593. 

An order having been made by one of the vice- 
chancellors on a petition in a cause, leave was- 
given to a person, not a party to the cause, nor 
served with the petition, to present a petition of 
rehearing by the same vice-chancellor, without 
signature of counsel, or payment of any deposit. 
Leete v. Jenkins, 14 W. 11. 489. 

Leave given to a person who was not a 
party to the cause to intervene and present 
a petition of rehearing of an order in which 
he was materially interested, and which , had 
been made upon petition in the cause. Jopp 
v. Wood, 33 Beav. 372; 3 N. R. 404; 12 W. R. 
393. 

When a decree has been made against several 
defendants, the bill may be dismissed against 
all on a petition of rehearing presented by 
one defendant only. Kent v. Freehold Land and' 
Brick-malting Co., L. R. 3 Oh. 493. 

Semble, that a person brought before the court 
by service of notice of the decree under 15 & 10 
Yiet. c. 86, s. 42, is entitled to present a petition 
of rehearing. Ellison v. Thomas , 32 L. J., Ch, 2 ; 

I be Gr. J. & Sm. 18 ; 1 N. K. 37 ; 7 L. T. 342 ; 

II W. R. 56. 


discharged . 5 for irregularity '■} " : but leave : will 
generally be given on special application, under 
such circumstances, to prove a document at the 
rehearing. Lor ell v. Wefts, 2 Y. & Coll. 472 : 
6 L. J.. Ex. Eq. 85 ; 2 N. R. 435 ; 11 W. R. 1248. 

Affidavits relating to matters which have 
occurred since decree, cannot be used on a 
rehearing of the decree. La-mite v. Orion, 33 
L. J., Ch. 81 : 2 N. R. 435 ; XI W. R. 1243. 

Although the court ■ may • , in . special ■ cases 
permit new evidence to be given upon an appeal 
(e.g. where the evidence sought to be introduced 
is documentary, and cannot have been tampered 


legacy duty. The court on the hearing of the 
petition, held that the domicil was Scotch, and 
the money was subsequently paid out of court, 
but was by agreement retained in medio pending 
this application. E. was not a party to the suit, 
and had no notice of the petition ; and it appeared 
that he was the only person interested in sup- 
porting an Indian domicil. He offered fresh 
evidence, tending to show an Indian domicil, 
and applied for a rehearing. Rehearing granted. 
Jopp v. Wood, 3 N. R. 404 ; 33 Beav. 372 ; 12 
W. R. 393. 

Where, after the decision of an appeal, which 
turned in a measure upon the absence of all 
invoices, delivery orders, Ac., affecting the title | 
to certain iron in dispute between the parties, 
documents of that nature were discovered by one 
of the claimants, an order was, upon his appli- 
cation, made fora rehearing, although he offered 
no explanation of the fact of their non-produc- 
tion, or in any way accounted for the oversight. 
Wiltshire Iron Co., In re, Pearson, Ex parte, 
L. R. 3 Oh, 443 ; 18 L. T. 40 16 W. E. 444. 

Parties,] — On an appeal none but the parties 
to the appeal can be heard, but the case is 
different on a rehearing. Hughes v. Turner , 4 
L. J., Oh. 141. 

New plaintiff by supplemental bill may 
impeach a decree upon rehearing, on petition 
of former parties. Hill v. Chapman, I Yes. J'. 495. 

Person not a party to the suit -is desirous of 
obtaining a rehearing ; he must apply for leave 
to present a petition to rehear. Qvcgnne 1 v. 
Edwards, 9 Beav. 22 ; 15 L. J., Ch. 84. 

A bill may be sustained for the rehearing of a 
decree, alleged to have been made fraudulently 
in a suit to which the plain 01 was no party. 
Morris v. Land on. 2 L. J. (O.S.) Ch. 140. 

Where a pa ,‘ty. not being a parry to the suit, 
desires to have the same reheard, he must apply 
to tlu M'.m in the first insranc for permission 
to present a petition of reheariner. ~ Berra v. 
AtHGen., 3 Maen. A On 2 6 ; 1 E. & Tw. 520 ; 19 
L. J.. Ch. 232. 

A decree was made ex prune against A., to pay 


Costs — Undertaking.] — It seems to be the 
modern practice, that, upon a rehearing, an 
undertaking should, be entered into to pay such 
costs subsequent to the decree as the court shall 
think proper. Bee Vo ivies v. Young, 9 Yes. 173. 

• Taxation,] — By the decree the costs of 

all parties were ordered to be taxed as between 
solicitor and client. Upon a rehearing the-' 
decree was affirmed, and the deposit was ordered 
to be returned but, nothing was said as to costs. 
By a subsequent order the costs of all parties- 
were ordered to be taxed, as between solicitor and 
client, from the last taxation : — Held, that this 
did not include the costs of the rehearing. 
Agabeg w H rtirell, 5 Beav. 271. 

The costs of v 5 tarings are not carried by 
the words -costs of suit as b {ween solicitor 
and cl cut,' but u qu re >be s] eeiallym j tinned 
in the ordei for taxation. Ib.' 
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between the same parties, on the ground of the 
j). Action of Be view. decree having been obtained by fraud ; the fraud 

alleged was, that the defendants had in their 
1. In what Cases. answer concealed certain facts from the plaintiffs 

Inrolment.l — The proper course, in order to and the court, but it appeared that those facts 
ive a rehearing, or to obtain an alteration of a might have been elicited by exceptions Held, 
ecree. or an order which has been inrolled, is to that was not such fraud as to 3 ustity an original 


to a billot review. Kmerim v. tohmaxu, 8 Jur. bill, without leave; of the court to review a 
< 25 . s.) 692; 7 L. T. 189 : 10 W. B. 860. decree.^ Sender mn v. Cook, 4 Diew. 30b, b 

To oblio-e a man to sign and inrol a decree W\ B. 831. . . 

made against himself, in order to entitle him to Allowance of a debt m the master s: report 
brin o- a "bill of review, is altogether unnecessary, which had been obtained by fraud, rectified, the 

(.y */; ; fit nil eu 2 Atk. 177. proper mode of proceeding being by original bill, 

^ Where decree has not been signed and inrolled, not by bill of review ; and held, that it was not 
a bm in the nature of a bill of review is a proper necessary to pray specifically, that the act of the 

a, uui m mo nauuc COU rt should be set aside, plaintiff having made 

01 Distinction between a bill of review, and a a sufficient case to obtain that relief under the 
supplemental bUH^mi^ire. of it. If the decree prayer for general relief. Jtvmton. v. JM* 
is inrolled, it is strictly a bill of review, and worth, 1 Eden, 18. 

that, the decree mav be reviewed and _ 

reversed - if not inrolled, the prayer is, that the Trustee Belief Act.]— -Trustees of a fund do 
cause mav be reheard. In either, matter of which a lady was entitled for life,. with remainder 
supplement or revivor may be introduced, with to her children, on her death paid the fund into 
IhepS pmyS Pm-y v. PKelips, 17 Yes. court Under the Trustee Relief Act, and under 
, t i I * orders of the court three-fourths were paid out. 


Title directly in Question.]— A bill of review, the same tooting ,os a decree in a suit, and a 
or a supplemental bill in the nature of a bill of probable case being put forward, foundednnfa^s 
review, is necessary where the title or subject- discovered since the date of dhe orders, leave m as 
matter of the claim has been directly adjudicated given. Smyth- and Arnold s^ Estates, In ?«, 32 
upon in a former suit by a decree declaring or L. J., Ch. 77 J ; 8 L. L. o.) j ; 11 \\. R. 850. 
assuming a right, or, in the case of a dismissal of ^ . _ ' , , r 

a bill, negativing it; but an order of dismissal is a Omissions.]— Where a decree has been made 
bar only when the court has thereby deter- against a party at the hearing, and he. omits to 
mined that the plaintiff had no title to the present a petition for rehearing, within the 
relief sought bv his hill, and therefore the limited time, an order made on a petition subse- 
dismissal of so much of a' bill as relates to an quently presented, complaining of some omissions 
issue raised bv it, which is irrelevant to the in the decree to supply them, is irregular. The 
relief prayed, "is no bar to a new bill by the proper course would be by a bill ot review, 
same party for a different object depending C'hampernowne v. Bruultc, 6 Gi « JJ. 4 ; # J>U. 
upon the same issue. Bainbrigge v. liaddeley , (N.S.) 199. 

2 Ph. 705. Reversing 9 Beav. 538 ; 10 Jur. 765. _ !i, . . , ,. , 

Other Cases.] — The primary intention of 

■M t. t .lTA and Ignorance. - ] — If a fact be granting a review is. reconsideration of dhe 
mistaken at the hearing and decretal order, it subject by the same ]udge, m.contradistmetion 
must be rectified by rehearing. Combs v. Proud , from an appeal, which is a hearing before another 
1 Ch. Ca. 54 : 2 Freem. 182. ' AlaharagA MoUsMr &,m v. Bengal 

Where the matters mentioned in the decree as Government, 7 Moore lud. App. 288. 
proved were, in fact, not proved, it is not. error to A review before another judge is an excep- 
fourid a bill of review ; for if the fact should be tion, and is only allowed, ex necessitate, as in 
mistaken, it, should be remedied by rehearing case of death or removal, lb. 

before inrolment, . lb. A «"“*«*. T ? 7 f dl ‘ wna } 

Bill of review of a decree of foreclosure was without a bill ot review or a, rehearing, dea. v if h 
■dismissed, where it appeared the defendant’s a fund which is still in court. Mont eft ore v. 
agent, attorney, and solicitor had attended the Browne , 7 H. Li. Cas. 241. . ■, 

master on his behalf, in taking the account ..Bill of review of a decree by consent, dismissed, 
under the < tecree, Gould v. Tattered - , 2 Atk. W ebb v. Webb, 3 Swanst. 

C A decree taken pro confesso m the ordinary 

A legatee, who, from ignorance of the contents course after appearance, not under the statute 
of a will, sued for and obtained payment of less 5 Geo. 2, c. 26, can be impeached as any other 
interest upon her legacy than she was entitled decree only by a bill ot review or a .bill to set 
to : — Held, entitled, on a supplemental claim in it aside tor fraud ; not collaterally by ongmal 
ft - maun .3 a 1 ill m review, to si di-mvo fm ' !L!t seeking decree inconsi^ieut wul, it : snou a 
1K men >f the fiitli anus or lor the mhninistro- bill, thevofi \ mussed with costs. Offline y. 
tion of die legators estate. Ail admission of I feme, 13 \es. 568. . ^ 

assets in the original suit for the smaller amount Ui .tnunitant ho mg tiled a bill to enioioo 
■c«i lined hold not binding as regarded Hie his security, a decree was made on < d uid 
la mr Vfttthnry v. Bhimo'br i De A Sm. several mhor im-uMmaxmma suns, chrectiu* 
|S A o I 3 Oh HI) 5 ' acoums and niomnes as to men im. nances 

5 ’ . giving a receiver liberty to keep down the interest 



errors of fact, and did not necessarily appear 


llillilil! 
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and declaring that the plaintiffs and the defen- 
dants who should be ascertained to be incum- 
brancers should be at liberty to add their costs to 
their incumbrances. The owner of the estate 
afterwards filed a bill to set aside the annuity 
Held, that the decree was a bar to this bill. 
Tyntv v. Hodge. 5 N. B. 104 ; 2 H. & M. 287 ; 11 
L. T. 41HV ; IS W. 1:1. 172. 

3. Grounds for. 

General Principles.] — There are two grounds 
for review ; one, error on decree apparent : and 
the other, new matter arising after decree, or 
which could not have been proved when decree 
passed, and was unknown to either party. Le 
■ Sere v. Norris, 2 Bro. P. 0. 73. 

If a decree be obtained and inrolled, so that 
the cause cannot be reheard, then there is no 
remedy but by bill of review ; which must be on 
error appearing on the face of the decree, or on 
some new matter, as a release or a receipt dis- 
covered since. Taylor v. Sharp, 3 P. Wms. 371. 

Grounds for a bill of review ; error apparent 
or new evidence since publication as to a material 
fact. You ay v. Keighley. 16 Yes. 350. 

Error Apparent on Decree.]— Error in decree 
must appear in the body of it. Grice v. Goodwin , 
1 Eq. Abr. 165. 

Flatter of abatement is not error upon which 
to found a bill of review. Sling shy v. Hale, 
1 Oh. Ca. 122 ; Cramhorne (Lady) v. Dal in ahoy, 
1 Oh. Rep. 231 ; 2 Freem. 169. 

Upon a bill of review, the party cannot assign 
for error, that any of the matters decreed are 
contrary to the proofs in the cause, but must 
show some error appearing in the body of the 
decree, or new matter discovered since the decree. 
Williams v. Hellish , 1 Venn 166. 

Error discovered after report confirmed, ground 
for bill of review. Worge v. Bradley, Dick. 570. 

Where bill of review is filed without leave for 
reversing former decree, -specifies errors in decree, 
and contains original matter, it is irregular. 
1 fought on v. 'West, 2 Bro. P. 0. 88. 

Mere injustice is no ground for bill of review. 
There must be injustice apparent on record to a 
party to suit, for neither assignee nor devisee can 
have relief by such bill. Though plaintiff is con- 
fined to errors on record defendant is at liberty 
to allege every matter relevant to his defence, 
whether in or out of record, by way of release, 
&c., to prevent disturbing decree. * And when 
pleaded, the court is to judge whether the matter 
alleged is sufficient to preclude the plaintiff from 
the review he seeks. Hartwell v. Townsend, 2 
Bro. P. C. 107. 

■ An erroneous result in point of law drawn by 
the court from facts apparent on the record is 
the proper subject of a bill of review for error 
apparent on the decree, A fact misunderstood 
by the court, and not introduced into the decree, 
may be ground for an appeal, but not for a bill 
of review. 01 Brwn v. Connor, 2 Ball & B. 154. 

Error apparent, to support a bill of review, 
must be plain and obvious; as a decree against 
an. infant without a day to show cause ; not- 
merely an erroneous judgment, which might be 
the subject of a rehearing. Perry v. Pkelips, 17 
Yes. 173. 

Error to support a bill of review must appear 
on the decree itself A demurrei was allowed 
where die errors nssip-nei!. if' <-,f nil 
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to be such on the face of the decree. 

Crosbie , Wall. Lyn. 154, 156. 

To support a bill of review for error in a decree 
the pleadings in the cause cannot be referred to. 
Frothing can be looked at but the decree itself. 
Truloeh v, Robey, 15 Sim. 265, 277. Affirmed 2 
Ph. 395 : 11 Jur. 999. 

To sustain a bill of review for error apparent 
on the decree complained of, it is not enough 
that it contains allegations that the decree is 
erroneous, but error must be shown on the face 
of it. Tommey v. White, 1 H. L. Cas. 160. 

The mere propriety of a former decree cannot 
be questioned by bill of review : it is only where 
there is error on the face of it that such a bill 
can be sustained. Haig v. Homan , 8 Cl. & F. 
320. 

It is error apparent on the face of a decree, if 
it declare that legacies were charged upon real 
estate by will (which was set out in the pleadings), 
when, according to its true construction, the real 
estate was not charged by it with the legacies,, 
but if the decree merely declare that the legacies 
are charges on the real estate it is not apparent, 
for the court may have come to that conclusion 
from circumstances not apparent on the face of 
the decree. Kelly v. Lennon, 1 Jo, & Lat. 305 ; 
7- Jr. Eq. R. 98. 

To sustain a bill of review there must be error 
apparent upon the face of the decree. A mere 
error in judgment does not furnish a sufficient 
foundation for such a bill. The bill cannot be 
maintained unless the decree sought to be reversed 
is contrary to some statutory enactment, or some 
principle or rule of law or equity recognised or 
settled, by decision, or is at variance with the 
forms and practice of the court. Green "v. ; 
Jenhins, 1 De G-. F. & J. 454 ; 29 L. J., Oh. 505 ; 

6 Jur. (N.s.) 515 ; 2 L. T. 311 ; 8 W. R. 380, 

Upon a bill of review, the plaintiff is confined 
to error that he has specifically assigned. lb. 

The reformed practice, of not setting out in 
extenso all the proceedings in a suit, was not 
meant to vary the effect of bills of review. 
Semble. lb. 

The correctness of the proposition laid down 
by Lord Cottenham, in Tndoch v. Robey (2 Ph. 
395), that bills of review aie confined to cases 
in which the decree is contrary to the forms and 
practice of the court, doubted, lb. 

An improper decree, or a refusal to withhold 
specific performance where the title is alleged 
to be doubtful, is not an error of law, but an 
improper exercise of the discretion vested in the 
judge, and a fit- subject of rehearing by a court 
of appeal, but not by bill of review, lb. 

Matter Subsequent to Decree.] — There can be 
no bill of review for any matter subsequent to- 
the decree, as the plaintiff’s confession. Cart is 
v. Smallridge, 2 Freem. 178 ; 1 Oh. Ca. 43. 

A bill of review, with ■ matter come to the 
party’s knowledge since the hearing, lies, where 
the plaintiff in the bill has since the hearing' 
discovered matter which would vary the decree ; 
and where, if such matter was known to the 
other party, he was not in conscience obliged to 
have discovered it to the court. For if the matter 
was known to the other party, and such as in 
conscience he ought to have discovered, he obtains- 
the decree by fraud, and it ought to be set aside 
by original bill. Ji natonv. Mnlesworth, 1 Eden, 
25. : . 

It is irregular n *6/ a supplemental bill to 
rectify a decree in a prt vious suit to which the 
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same party was plaintiff. The proper course, on Acts ; namely, the evidence discovered must he 
discovery of new matter, is to file a bill of review, shown to be material, and must have been dis- 
Jjynely v. Hartley, 2 Jur. 22. covered since the decision, and it must be shown 

that it conld not with reasonable diligence have 
Fresh Evidence.] — It is in the discretion of been discovered before. F ale, lie v. Scottish 
the court to give leave to file a bill of review on Imperial Insurance Co ., 57 L. T. 39 : 35 W. It. 
the* discover? of new evidence. It was refused 794. 

in this case, as it tended to deprive creditors of Where a good title has been declared on a 
payment of their just debts. Wilson v. Webb, summons under the Vendor and Purchaser Act, 
2 Cox. 3. 1874, the purchaser is not at liberty to reopen 


rive creditors of Where a good title has been declared on a 
Wilson v. Webb, summons under the Vendor and Purchaser Act, 
1874, the purchaser is not at liberty to reopen 


: e negligence or forgetfulness of matter, the question by way of review, unless he can 


no ground for a bill of review. 


prove that since the order on the summons he 


Macartney, 2 Bro. P. C. 87. See Phosphate I has discovered material facts, which he could not 


Sewage Co. v. Molleson , 4 App, Cas. 801. 

Bill of review granted on new matter discovered. 
Portsmouth v. Effingham, 1 Ves. 430. 


with reasonable diligence have discovered earlier, 
showing that the title is defective. Scott v. 
Alvarez, 84 L. J., Ch. 376 ; [1895] I Ch. 596 ; 72 


Bill of review) or a supplemental bill in nature L. T. 455. 
of review, where the decree has not been inrolled Leave to file a supplemental bill in the nature 
upon new evidence discovered since publication, of a bill of review to introduce new evidence, 
not permitted to introduce a new case of which refused, where the proper means of searching 
the party was sufficiently apprised, to enable him for it had not been used previously to the decree, 
with reasonable diligence to have put it upon Bingham v. Dawson, Jac. 243. 


the record originally. 
Ves. 348. S. P. Morm 


originally. Young v. Keighley, 1 6 To entitle, party to file a supplemental bill in 
S. P. Morrall v. Pritchard, 14 W. R. nature of review, it is necessary that the new 

matter should be discovered after time when it 


Petition for leave to file bill of review, after a could have been introduced into the cause ; and 
decree, affirmed ori rehearing, pending an appeal the matter should be not only new but material, 
to the house of lords, for the purpose of intro- and such as if unanswered in point of fact would 
ducing evidence, in answer to evidence admitted clearly entitle plaintiff to decree, or would raise 
by surprise, viz., not in answer to an interrogatory, question of so much nicety and difficulty, as to 
nor the subject directly in issue, the decree not be a fit subject of judgment in a cause. Ord v. 
being made upon that evidence, was refused with Noel, 6 Madd. 127. 

° 1 ^ ^ A 1 • ... 1 2 1 _l J* 1 * T.. ... ~ 


costs. Will an v. Wiliam, 18 Ves. 72. 


Application by defendant for liberty to file a 


The new matter to found a bill of review supplemental bill, in aid of a rehearing, to put 
ought to be such as may be used as evidence in issue evidence discovered during and since the 
of what was in issue in the cause. Patterson hearing, refused, the evidence discovered being 


But see 


v. Slaughter, Ambl. 293. But see Anon., 2 a deed, and proceedings in suits to which the 
Freem. 31. defendant was a party, and must have been 

Bill of review after two trials, and a decree to apprised of their nature, and by negligence lost 
establish the will. Upon discovery of new matter the benefit of them as a defence, and the object 
another trial ordered, and a verdict for the heir- of the supplemental bill being to abandon the 
at-law and the former decree reversed. AM.- Gen. original defence, and rely on a new one. Blake 
v. Turner, Ambl. 587. v. Foster, 2 Ball & B. 457. 

The discovery of new matter in being at the The act of incorporation of a railway company 


v. Turner, Ambl. 587. v. I ester, 2 Bali & b. 4o7. 

The discovery of new matter in being at the The act of incorporation of a railway company 
time of the decree, but not known till after, required that all resolutions come to at meetings 


entitles the party to a review. 
Hadley, 2 Atk. 177. 


Standish 


of the proprietors should be entered in a book, 
and the entries were made evidence of the 


It is sufficient to entitle a party to a bill of resolutions to which they referred. In a suit 
review, if the new proof did not come to his against the company for the specific performance 
knowledge till after publication; or when, by of an agreement, the defendants were ordered 


the rules’ of the court, he could not make use of to produce their books, with the usual liberty to 
it. Norris v. Le Here, 3 Atk. 35 ; Ridgw. 322. seal up such parts as dicl not relate to the 
S. Ord v. Noel, 6 Madd. 127. matters in question. The books were produced 

accordingly, but the pages left open furnished 

Must be Relevant.] — Upon application no evidence of the , agreement. After the bill 

for new bill upon new matter discovered after had been dismissed for want of evidence, the 
decree, it must be shown to be relevant ; for plaintiffs, on an affidavit of having recently 
being new matter merely, will not entitle them discovered that the agreement had been recog- 
to such a bill. Bennet v! Lee, 2 Atk. 529. nised by . a resolution passed at a meeting of the 

proprietors, applied for leave to file a supple- 
— — Must be Material and Discoverable by mental bill, in the nature of a bill of review, for 
reasonable Diligence,]— Where it is sought to the purpose of making the resolution part of 
rescind a final and valid judgment on the ground their case. And the court, although of opinion 
of the discovery of new evidence, it must be that the plaintiffs might, with due diligence, 
shown that such evidence is both new and have made the discovery soon enough to have 
material. Although evidence may have been availed themselves of it in the original suit, 
withheld from * lie court at the original trial by nevertliel ss granted the motion, on the ground 
one of the parties to the suit with an improper that if the defendants find entered the resolution 
intention, such conduct, is not sufficient to set in their books, as they ought to have done, the 
aside the judgment unless the evidence with- consequence of any warn of care and attention 
held would have 1 ul £ mate al effe t upon he on tin part ‘ tin plaintiffs ' their agents 
decision of the court. Boswell \ . Coaks, 6 11. 187 would hat € hi < n fin it ted ' ; e Hi Id l inal Co . 
— H. L. (E .) v. Sheffield and ibfi.w rh no B-y. 1 bin 484 ; 1 4 

The grounds tor obtaining the leave were pre- L. J., Ch, 25 ; 8 Jur. 1107. 
ciseiv the same as existed before the Judicature Matter discovered aftei a decret has been 




SliBIIIII 



ilfii 

■y; ■ ' 


made, though not capable of being used as But whether, had it been adduced before the 
evidence of anything which was previously in hearing, it would have been likely to have turned 
issue in the cause, but constituting an entirely the scale. Hungaie v. Gascoyne, 2. Ph. 25 : 15 
new issue, may be subject of a supplemental bill L. J., Oh. 382 ; 10 Jur. 625, ^ 

in the nature of a bill of. review. Partridge v. The party making the application for leave 
Uxhorne. 5 Russ, 195 ; 7 L. J. (o.s.) Ch. 49. to file a bill of this description, must satisfy 
On a petition for leave to file a bill of review, the court that the mere evidence could not, by 
it is necessary to make out a prirna facie case of any reasonable diligence on the part of himself 
facts discovered since the proceedings sought to or his solicitor, have been brought forward at 
be impeached, and that there is a claim, Smyth the hearing of the cause. Ib. 
ami Arnold' x Estates, In re, 52 L. J., Ch. 779 ; 8 The new evidence must be of a kind that, 
L. T. 599; 11 W. R, 850, combined with the former evidence, would, 

The court directed the validity of three if it could have been brought forward at the 
codicils to be tried at law ; and the result was, hearing, probably have induced the court to 
that after much litigation three successive trials make a different decree. Ib. 
were bad, in which the plaintiff succeeded once The new evidence must not only be relevant, 
and the defendant twice, the codicils being but it must be material ; it' must be such that 
ultimately found to be forgeries. The cause the court shall think might have produced a 
came back to be heard on the equity reserved, decision favourable to the party bringing it 
when a decree was made dismissing the bill, forward. Ib. 

Just before that hearing of the cause, two other A decree was made in favour of cest.uis que 
documents were alleged to have been discovered trustent upon an original bill, and without a 
by the plaintiff, which, if genuine, would have bill of review, upon the discovery of fresh 
gone far to substantiate the defeated codicils, evidence, although a decree had previously 
A petition was accordingly presented by the been made as to the same matter against their 
plaintiff, after the decree dismissing the bill was trustees, but in a suit to which the cestuis que 
passed and entered, but before it was enrolled, trustent were not parties. Pierce v. Brady , 
praying for leave to file a supplemental bill in 23 Rea v. 64. 

the nature of a bill of review, on the footing of A party petitioning to be allowed to file a 
the last discovered documents : — Held, that such supplemental bill in the nature of a bill of 
petition must be dismissed. Creswell v. Jackson, review, on the ground that since the decree was 
11 L. T. 530. made he has discovered new facts, must not only 

Upon an application to file a bill of review on show that the facts are new, bur that they could 
the discovery of new evidence, the question is not with reasonable diligence have been dis- 
whether the new evidence would have induced covered before ; and also that the facts discovered 
the court to make a different decree: and, are material, and such as would have affected 
secondly, if the application is made with due the former decision of the court. Wasson v. 
diligence after the discovery, Thomas v. 'Raw- Westminster Improvement Commissioners, 4 L. T. 
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Leave of the court must be asked, before a j the assets of the late partnership in carrying 
bill of review for new matter can be filed; other- on the business on his own account, but prayed 
wise, if brought to reverse a decree upon error no relief in respect of such allegation : and the 
appearing on the face of it. Gould v. Tancred, decree merely directed the ordinary partnership 
2 Atk. 534. accounts, reserving further directions. Baton 

The filing of a bill of review or a supplemental the death of the defendant some years after- 
bill in the nature of a bill of review, grounded wards, and before the master had made his 
upon the discovery of new evidence, is in the report under the decree, the same plaintiff filed 
discretion of , the court, Hung ate v. Gascoigne , a bill of revivor and supplement against the 
2 Coop. 0. Cl 405 ; 2 Pit. 25 ; 15 L. J., Ch. 382 ; representatives of; the late defendant, repeating 
10 Jur. 625. theallegationabovementionedastotheemployr 

After decree iin a suit against the heir of A., ment of" the partnership funds, and praying an 
the plaintiff petitioned for leave to file a bill of account of the profits made thereby, in addition 
review, alleging error apparent on the face of to the usual prayer for carrying on the accounts 
the decree, and also that the plaintiff : had .directed by the former decree Held, that such 
discovered since the decree that the defendant bill was not, in reference to the decree in the 
was the executor of A., and that it was essential original suit, a supplemental bill in the nature of 
to the establishment of the plaintiff’s rights to a bill of review, the new relief founded upon the 
bring the defendant before the court in his allegation above mentioned not being ineon- 
• executorial character. Petition dismissed, because sistent with that decree, but so far from it, that 
a bill of review for error apparent may be filed the accounts directed by the decree were necessary 
without leave of the court, and because the to raise the case for such new relief, and must 
defendant had admitted in his answer that A.’s have been directed if both claims had been 
will was in his possession. Trnlooh v. Robey, united in one suit. Tonbmn v. Copland, 2 Ph. 
15 Sim. 265. Affirmed, 2 Ph. 395 : 11 Jur, 999. 711. Reversing 4 Hare, 41 ; 14 L. J., Ch. 92 ; 

Property was held by A., B. and 0. in trust 8 Jur. 1160. 
for D. for life, with remainder to her children. The question in such cases turns upon the 
The children filed a bill against the trustees for matter of the decree, and not upon allegations 
a breach of trust, and, by the decree, the trustees in the original bill to which the decree does not 
were ordered to replace the fund. C., after- apply, lb. 

wards, being in contempt for non-performance In order to try whether a bill is a bill of 
of the decree, filed a bill against the other trus- review or a supplemental bill in the nature of 
tees, and the tenant for life, alleging that they a bill of review, and therefore requiring the 
had received and retained the produce of the leave of the court before it can be filed, the first 
breaches of trust, and seeking to make them and question is. whether it is inconsistent with or 
the life estate liable to indemnify C. Heltl, impeaches the decree to which it refers, and one 
that such a bill was not in the nature of a bill test of this is whether, if the decree had not 
of review, and therefore that it might be filed been referred to in the bill, it could have been 
without leave of the court. Taylor v. Taylor , pleaded in bar to the relief prayed. Taylor v. 
12 Beav. 220. ' Taylor , 1 Macn. & G-. 397 ; 1 H. & Tw. 437. 

> Circumstances under which relief sought by a A contract was entered into for the sale of the 
bill was held a variation of a former decree, vendor’s interest in a lease and premises at 
which could not be given without rehearing the Doncaster, known as the betting-rooms, for the 
caiise. And semble, it was a bill of review, remainder of the lease granted by A. A bill for 
which should not have been filed without leave specific performance was filed ,bv the purchaser, 
•of the court. Chute v. JT Gillicuddy. 11 Ir. Eq. R. in which and in the decree the agreement was 
: ^~* 7 . treated as comprising the premises held of A., 

Where a bill seeks a declaration that certain and an account of the rents was directed. It 
orders of the court were fraudulently obtained, turned out that the rooms and premises were 
and also seeks to alter or vary such orders, the partly under A. and partly under B., whereupon 
relief sought being grounded not only on allega- the vendor filed a second bill praying a declaration 
lions of fraud, but on matters which had been that the whole was comprised in the agreement : 
recently discovered, it is not a bill of review, or — Held, however, that the plaintiff could not, 
bill in the nature of a bill of review, within the upon a rehearing, obtain the relief asked by the 
terms of the 31st Gen. Orel. r. 11, and the special second bill, nor could he, by such second bill, 

leave ot the court for its admittance is not there- obtain the relief thereby prayed whilst the 

fore necessary. Pc arse v. Dohinson , 13 L. T. decree stood i nits present form ; that to obtain 
A . . . the relief asked the original cause must be 

Where a bill, which was in part a supple- reheard with the second, and, consequently, 
mental, bill in the nature of a bill of review, and. that the .second bill was a' supplemental bill in 
iu part a bill of revivor, had been filed without the nature of a bill. of review, which ought not 
leave of court, the whole was ordered to be to be filed without leave of the court. Pans y, 

taken off the file, though as a mere bill of Muck 6 Beav. 393 ; 7 Jur. 805. 

revivor it would have been regularly filed with- A supplemental claim in the nature of a bill 
■out leave. Hudson v. .Ball, 1 Th. 177 ; II Sun. of review cannot be filed without leave. A 
456 ; 12 L. J.^Ch. 80 ; 7 Jur. 475. motion of the defendant to take such a claim, 

.Defendant filed supplemental bill in nature! of filed without leave, off the file for irregularity \ 
review without leave and with ut deposit, rectified was adj< mied to the hearing of the claim, anil 
by subsequent^ order ami payment cy pres of leave to file the claim was then given on pay- 
d.epos!t. Loubicr v Cross. Dick. 223. ment if costs, Mat f ha vs v. Plncomhc. j Do 

-l bin by the representative of a dee wed G. A Sm. 4o.“> ; 20 iff A, Ch. 325. 
partner against the surviving partner for an A bill was filed bj i defendant to an adminis- 
Accouni' of the partnership dealings and frans- i ration suit alleging wilful default against the 
a a oils emu a hied an Alegar ion dor the A ivn- exceuti rs. who were plaintiff-; in die admiuisrra- 
onnl had employed, and intended to employ, t ion suit : — Held, that inasmuch as the present 
: dVA.: w : " . : /D": bdv a 1 ; ; : CM, H kCM : . y k r A- 
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observations in GarUide x.Ishenoood (Dick. 612) , 
where he draws the distinction between a bill of 
review and a bill in nature of one. 


proper time all that the decree commands him ! inrolment of decree, under which part of estate 
to do. JAirtridgr v. Labor no, 5 Russ. 195; 7 \ had been sold to bonil tide purchaser who had had 

ru *°: S h* C,h * i I possession twenty-seven years. On argument of 

i lamtirt moved, on his solicitors a&davit of | plea and appeal, leave given to withdraw plea, 
new matter being discovered since the decree, ! with liberty to plead and" demur, answer or demur 
tor leave to hie a bill of review without first alone, without introducing new matter. Gorman. 
paying the costs agreed, but the court refused it, ! v. 2 f' (hillock, 5 Bro. ?. C, 597. 
for payment of costs ought to be performed ' Statements of the practice of the court of 
lather than any other part of the decree. And : chancery as to the time within which petitions 
the court thought the affidavit of the party | for rehearing and bills of review may be filed, 
hnnself necessary and that of the solicitor not Stumslmeh v. Skrtmendale (Lord\ 4Y. & Coll, 
sufficient; or that if the party himself should, ! 78. 

under particular circumstances, be excused, there ! The time for filing a bill of review is regulated 
S .; east be au corroborating by analogy to the time limited by 6 Geo." I, e. 6, 

V. for bringing a writ of error, i.e., twenty years 
Affirms! ~9 ' 4 X m * Abr * 41;> ‘ after the judgment, and five years after the dis- 

Aimmed, 2 Bio. P. C. 22. ability of the plaintiff in error, if any, has been 

, On evm-y bill or review the plaintiff must removed. Kdlg v. Lennon, 1 Jo. & Eat. 605 : 7 
deposit aOl. m order to answer costs. A /w/l, Ir. Eo. R. 98. 

2 P. Wins. 2*3. & G., nom. If a nas v. Tar mar, 

; V ; '. 4(54 A 7 : / Order 17th October; Parties, '-Parties to decree must all be mimes 

k‘T ^PP^memai mils to biu of review. I {art trail v. 7buv/*vW/2 Bro. 

m n.ume ot bibs of review, bee Axtel v. Muni- ?. C. lo7. 

v: ; A ; k - 1: ^> 'vhioli led to the last- The plaintiff in the original suit is a proper 

Tb 'bt! f"" i' ) ""' 2 Vw Oc- I'iUof revio^Ourbou-n tmrdiel is 

1 ‘'- k - ;p ! - "tW - v ‘- ipnlvr.nku suites I, rayed ajraiust him Talbot v. Mi, met* r, , 


“ t ^ , <* i 3UUCS 

hls reasons for making it : and Mr. Dickens’ 

kjL-ii'j nn''M mp ■ w t h ..u 


: u.; «■:. 



petition for leave to file a bill of review to 
take a decre for wilful default, he is only bound 
to make a prirna facie ease, and need not go 
into detail. Partington v. Reynolds, (5 W. ft. (515, 

A petition for leave to file a bill of review on 
newly discovered evidence cannot be sustained 
if supported merely by an affidavit of the 
petitioner upon his information and belief. 
Thomas v. Raidings* 34 Beav. 50 * 10 Jur. (x.S.) 
1102 ; 11 L. T. 721 ; 13 W. B. 24S. 

Counter-claim.] —If the vendor has brought 
an action for specific performance, the purchaser 
may bring his action of review by way of 
counter-claim to the vendor’s action. Form of 
judgment on such counter-claim. Scott v. 
Alvarez, <54 L. J„ Ch. 37(5 ; [1895] 1 Oh. 59(5 : 
72 L. T. 455. ' . ■■ ‘ 

Pleadings, ]— Distinction between a bill of 
review, and a supplemental bill in nature of it. 
If the decree is in rolled, it is strictly a bill of 
review; and prays, that the decree may be 
reviewed and reversed: if not inrolled,' the 
prayer is, that the cause may be reheard. In 
cither, matter of supplement or revivor may be 
introduced, with the i r >pei prayer. Perry v, 
Pheltys, 17 Ves, 177, 


Action in Queen’s Bench Division-Order 

of Probate Division to pay Costs.] — In an action- 
in the probate division an order was made by 
the registrar that proceedings should be dis- 
continued, and that the defendant should pay 
the plaintiff’s taxed costs. The costs were 
taxed, and an order was made by the president 
of the probate division that the defendant 
should pay to the plaintiff 127?., the amount 
of the taxed costs. The plaintiff sued the 
defendant in the queen’s bench division, upon 
a specially-indorsed writ, to recover that sum 
of 127?.. and obtain leave to sign final judgment 
under Ord. XIV. : — Held, that an action could 
be brought in the queen’s bench division upon 
the order of the probate divisu n. and that leave 
to sign final judgment under Orel. XIV. was 
properly given. Morton v, Gregory, 14 B. 735 ; 
73 L. T. 10— C. A. 

Compromise of Divorce Action— Power to- 
make Agreement an Order of Queen’s Bench 
Division.] — An action for judicial separation in 
the divorce division was comprc niseu by the 
parties, and an agreement of compromise, signed 


:uj 
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A bill of review will not lie against those who 
were not parties to the original bill. Carlisle 
(JEarV) v. Goble , 3 Ch. Bep. 94 : Nel. 52 : 2 Freem. 
148. 


A bill of review may be sustained by the party ; 1 H. L, Cas. 160. 


To sustain a bill of review proceeding on facts 
discovered subsequent to the decree complained 
of, it must be shown that leave of the court to 
I file it was regularly obtained. Tommey v. White? 


in ' whose'- favour the decree is made, and who 
inrolled it. Vandebende v. levingston, 3 Swanst. 
625. 

A bill of review cannot be filed by the party 
in favour of whom the decree was pronounced. 
Glover v. Porting ton, ;-2 ' Freem. 182. But see 
S. (1, 1 Ch. Ca. 53, where the demurrer is said to 


A petition in the nature of a bill of review 
must be, and state that it is, filed with leave of 
the court, or it will be dismissed at the hearing. 
Connor v. Reeves, 16 Ir. Ch. it. 386. 

A bill of review must state oil the face of it 
that it is filed with the leave of the’ court ; if it 
does not, it is demurrable. Henderson v. Cook, 


have been overruled, and the bill consequently j 4 Drew’. 306 ; 6 W. B. 831. 


allowed. See also 3: Swanst. 625. 

A person not a party to the suit, and aggrieved 
by a decree made in his absence, and afterwards 
served upon him, so as to attempt to bind him 
in subsequent proceedings, must move on notice, 
for leave to file a bill in the nature of a bill 
of review’. Kidd v. Glteyne, 2 Eq. Bep. 475 ; 
18 Jur. 348; 2 W.B. 316/ 

A suit w r as instituted by the trustee of a 
policy of assurance to obtain payment for the 
benefit of his cestuis que trastent, who were not 
parties to the suit. Their interests, however, 
were held to be sufficiently represented, and a 
decree was made giving the money to the 
assignee of the original holder of the policy, 
who had become a bankrupt, on the ground 
that no sufficient notice of the assignment of 
the policy had been given to the office when it 
was purchased by the settlor. Positive evidence 
was afterwards produced of such notice having 
been given, and the executors of the purchaser 
of the interests of some of the cestuis que trastent 
filed another bill to arrest the fund : — Held, that 
in point of form they were not compelled to get 
the plaintiff in the first suit to ask leave to file a 
bill of review’, and that upon the merits they 
were entitled to arrest the fund, and have it 
transferred to the credit of the suit for the benefit 
of the cestuis que trastent ; but the costs of all 
parties were paid out of the fund. Pierce v. 
Brady , 26 L. J., Oh. 257 ; 4 W. B. 736. 

Proof. j — "Where a plaintiff having taken a 
common decree for an account, either on 
administration summons or bill, presents a 
petition for leave to file a bill 


When supplemental bill is brought for new 
matter discovered since hearing of cause, but 
before decree is inrolled, if defendant is able to 
show that there is no new matter discovered, he 
must take advantage of it by plea, Ac., and 
cannot insist on it merely at the hearing. 
Lewellen v, Mach worth, 2 Atk. 40 ; Barnard. 445. 

q . Enforcing Performance. 

By Action.] — An action will not lie upon an 
undertaking, contained in a judge’s order, though 
the order w r as made by consent, and the under- 
taking was founded on a good consideration. 
Tloolyayton v. Bussell, 10 Ex, 24; 2 0. L. B. 1081; 
23 L. J., Ex. 267. 

Ho action lies for the disobedience of a judge’s 
order made for the delivery, by the attorney to 
his client, of his bill of costs. " Bent v. Basham , 
9 Ex. 469 ; 2 C. L. B. 989 : 23 L. J., Ex. 161 : 18 
Jur. 295 ; 2 W. B. 201. 

But an action will lie on a judge’s order to 
refer made by consent, the consent being evi- 
dence of an agreement to perform the award. 
Zievesley v. Gilmore , 1 H. & B. 849 ; 35 L. J., 
C, P. 351 ; L. B. 1 C. P. 570 ; 12 Jur. '(x.S.) 874; 
15 L. T. 386. 

An order, made by consent, whereby it w’as 
ordered that proceedings in an action should be 
taxed upon certain conditions, docs not amount 
to an agreement to perform those conditions ; 
and a bill in equity for a specific performance 
will not lie. Thames Iron Works and Ship- 
building Co . v. Potent Derrick Co,, 1 Johns. & H. 
93; 29 L. J., Ch. 714; 6* Jur. (N.S.) 1013; 
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by them which provided that a separation deed court obtained asrainst 
should be executed ; that the agreement might without notice, yet wh< 
be made a rule of the high court, and that the ceedings in the iovev 
respondent should pay the petitioner’s taxed necessary by his resist 
costs A separation, deed was afterwards exe- it will order him to pi 
cuted, but the respondent refused to pay the ceedings by wav of dar 
taxe<i costs, and the agreement was made an 39 L. J., Ch. 136. -See 
order or the queen’s bench division for the 
purpose of enforcing payment Held, that there Of County Court 1 
t0 maie . tt ? e a * re enient an order of recovered in the com 
ctuul in the queen s bench division, and that issued, there beino- no 
as the agreement of compromise had been recovered : and the del 
reduced to an agreement to pay costs, the an eouitable interest i, 


Enforcing Undertaking.]- At the trial of an court 

notion for specific performance of an agreement count' 
to make a road, the defendant gave an under- action 
taking that he would complete the road in law. 
question. An order was subsequently made, (n.s.) 
fixing a date by which the road was to be Court' 
completed. This not having been done, the 
plaintiff moved, under Ord. XLII. r. 30, for an 
order that he might be at liberty to complete 
the road himself at the cost of the defendant • 

— Held, that the case did not fall wiilM t 
rule, but nevertheless, the court would enfor 
the undertaking by permittim 
dogJie works, with liberty to 
defendant should pay the expenses so incurred 
in completing the road. Marti mar 


Service of Order and Certificate.] — A. obtained 
a common order for taxation of the costs of his 
.... .. former solicitor Ik, the order directing payment 

ithin the by A. to B. of the amount of the taxed costs 
,, r- w A« r i e w ^hin twenty-one days after the service of the 
the plaintiff to order and of the certificate of taxation. The 
T at °^er and certificate were served, not on A. 

personally, but. on the solicitor then acting for 
v. U ami, him in the taxation. A. failed to pay the amount 

mtmm m ssss 

"”■* 12 W«i. S' 

consideration was reserved; one of the parties ' 
by whom the order was to have been carried out At 
afterwards died. On a summons by the sur- d e rt 
vuor for the puiqiose of carrying out the order: of a 
Held, that as no further consideration was Tumi 
reserved, no order could be made on the smh- 
mons, and a petition must be presented. Lewis £f 
v. Atttmhj , , 2 .) L. T. 785 ; 20 W. II m. decre 

. Erroneous Orders. ]_When a court of equity cony 
is called upon to carry into execution a former a re> 
lift'd !t 1S bound *0 do so, if upon inquiry benel 
VI 7 ° -A 0 n wi'its it appears to have been erroneous, 451; 

Wfrtte v. Panther, 1 Knapp, 179. w, 

Ihe court will not carry into execution an to a c 

“coTtT^' Montgomery v. Southwell, estatf 
- ton. A L. 3(>3 : 3 Dr. <fc War. 171. O' Connell lords 
v. Muon, i mam, 2 Don. & n. • S TW * w„. 


ichment.] — An order made by the chief 
in chambers cannot be enforced by writ 
achment until after entry. Ballard v. 
man, 52 L. J ., Oh. 656. See Attachment. 

et of Assignment of Property.] — A., being 
d to pay a sum of money, or deliver 
sion of a house to B. by a“ certain day, 
the house to a creditor in satisfaction of 
debt. This shall not defeat B. of the 
: of the decree. Self v. Madox, 1 Vein. 

ire interests are created subsequently 
icree directing the conveyance of the legal 
m pursuance of an order of the houseof 
—Held, that the decree must be obeyed 
setting up any new rights or interests. 


Illllll 




.-AA 



fi Motion for Judgment. 

See E. B, 0., 1883, Ord. XL. 

Or Verdict of Jury — Where made.] — Motions 
for judgment upon the verdict of a jury must, by 
s. 2 of the Judicature Act, 1890, be made to the 
judge who tried the ease, and such motions will 
i >t, in die. future, wen. b} ooi sent >f parties, be 
heard by the court, t if appeal. Stevens v. Ma > ston. 
m W* E. 129—0. A. 
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in the breach of the injunction by the defendant 
must be of the most distinct and clear descrip- 
tion, amounting to almost enough to enable a 
defendant to enforce a claim founded on such 
acquiescence, or the defendant will be liable to 
be committed. Badgers v. Nowill , 1 W. E. 205. 

Failure of Execution.] — Where for any reason 
the execution of a final decree of the court in a 
suit fails, or is set aside, and the proceedings as 
regards that execution are taken off the file, the 
whole suit is not discontinued thereby, nor are 
the further proceedings for the same purpose 
considered as taken in a new suit. Singh v. 

. Singh, 9 L. T. 129. 

Staying Proceedings.] — In 1848 the defendant 
mortgaged his freehold estate to the plaintiff. 
In 1852 a commission of lunacy was issued 
against him, and he was found by the inquisition 
to have been lunatic since 3 825. The plaintiff 
tiled a claim against the lunatic and his com- 
mittee to foreclose the mortgaged estate, and 
proved the deed in the usual way by the attesting 
witness. The defendant did not cross-examine 
the witness, but produced evidence to show that 
the mortgagor was insane at the time of the 
execution of the deed. The court made the 
common foreclosure decree, but kept back the 
decree for six months, with leave to the defen- 
dant to take proceedings in the meantime for 
setting aside the deed. Jacobs v. Miehards, 23 
L. J., Ch. 557 ; 18 Jur. 527 ; 2 W. R. 174. 

To Execute Deeds.] — The probate division has 
jurisdiction under s. 14 of the Judicature Act, 
1884, in the event of any person neglecting or 
refusing to obey its order to execute a deed, to' 
direct its execution by any other person whom it 
may nominate for the purpose. Ho wart h v. 
Iloioarth , 55 L. J,, P. 49 ; 11 P. D. 95 ; 55 
L. T. 30)3 ; 84 W. E. 638 — C. A. Affirming 50 
J. P. 876. 

Where a defendant refused to obey an order, 
directing her to execute a mortgage, the judge 
appointed his chief clerk to execute it under s. 14 
of the Judicature Act, 1884. Edwards , In re, 
Owen v. Edwards , 83 W. lb 578. fc>. P., Derliam 
v. Kiev nan, Ir. E. 5 Eq. 217. 

Writ of Assistance— Delivery of Chattels.]— 

Although for the purpose of recovering land the 
old writ of assistance has been superseded by the 
writ of possession (Ord. XL VII.) the writ may 
still be issued for the purpose of recovering 
possession of and preserving chattels which have 
been ordered to be delivered to a receiver. 
Wgman v. Knight , 57 L. J., Ch. 886 ; 39 Ch. 13. 
165 ; 59 L. T. 164 ; 37 W. E. 76. 

Sequestration and other Forms of Execution..] 

‘-—^ExECtJTiom X 

Orders for Payment of Money .]— See col. 275. 
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After Jury Discharged — Judge abstaining front 
giving Judgment.]— By. Ord. XL. r. 2, it is' 

provided that “ where at the trial of an action 
the judge or referee abstains from directing anv 
judgment to be entered, the plaintiff may set 
down the action on motion for judgment V ;r— 
Held, that the judge cannot be said to have 
abstained from giving judgment, unless he has 
been asked to give judgment at the trial. Daven- 
port v. Ward , 47 L. T. 348. 

Judge leaving Party to Move.]— Upon the- 
trial of an action at nisi prius, the judge may, if 
he think fit, at or after the trial, leave any party 
to move a divisional court for judgment, notwith- 
standing ^ the provisions of s. 17 of the Appellate 
Jurisdiction Act, 1876, and the Rules of the 
Supreme Court, 1876, Ord. XXXVI. r. 22a, Ord. 
LVIIa. Bmsekor v. Colon. 52 L. J., Q. B, 398 ; 
48 L. T. 533. 

Short Cause.]— In an administration suit 
pending at the commencement of the Judicature- 
Acts the defendant had put in his answer, but no- 
further proceedings had been taken. It was 
desired by the plaintiff and defendant that the 
cause should be heard as short. The acts make- 
no express provision for hearing of short causes. 
The court directed that the plaintiff should set- 
down the cause on motion for judgment in the- 
same way as provided by Orel. XXXIX. r. 19, 
when the defendant had made default in deliver- 
ing his defence. Palin v. Brookes, 33 L. T. 322 
24 W. E. 20. 

Special Case.] — Where a special case for the 
opinion of the court is stated in an action pur- 
suant to the Rules of Court, 1875, Ord, XXXI V. 
i\ 1, and the answers to the special case in fact 
dispose of the action, the proper course is to take- 
the answers in the shape of a judgment making 
declarations to the effect of the answers, the 
action being, if necessary, set down pro forma 
for trial on motion for judgment. Harrison v. 
Cornwall Minerals By., 49 L. J., Oh. 834 ; 16* 
Ch. D. 66 ; 43 L. T. 496 ; 29 W. 1L 258. 

Demurrer.]— A demurrer to a defence ought 
not to have been raised by way of motion tor- 
judgment under the Judicature Act, Ord. XL. 
r. ll. Moll or v. Si debottom , 46 L. J., Ch. 398 : 

5 Ch. D. 342 ; 37 L. T. 7 : 25 W. R. 401. 

Judgment against some Defendants in Absence- 
of Others.] — There is a difficulty in making a 
final order at the hearing of an action against 
some defendants only, in the absence of the 
others ; where the minutes asked for a perpetual 
injunction against some defendants only, in the- 
absence of the others, the difficulty was overcome 
by treating the application as interlocutory, and 
making the order asked for, and in addition 
staying all further proceedings against; the 
defendants who appeared. Cooke v. Gilbert , 40- 
W. E. 682. 

Filing Xotice of Motion,] — A notice of motion 
for judgment is a document which may be 
delivered, in ease a defendant does not appear, 
by tiling it will the prnpei officer piimuant to- 
Ord. XIX. r. 6. Dymond v. Croft. 45 L. J.. 
Oh. 604 : 3 Oh. IX 512 ; 34 L. T. 786 ; 24 W. Ik 
842—0. A. S. I\. Morton v. Miller, 3 Oh. I). 
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document required to be delivered between the So, Ord. XL. r. S, is intended to enable the 
parties where the defendant has not appeared trial of such issues of fact only as must sooner or 
and the writ lias been filed with the proper later have to be decided, Ib. 
officer. Williams v. Cardwell, 25 W. R. 646. The 15 & 16 Viet. c. 76, s. 46, only enables the 

parties to state questions without pleadings which 
■Writ without Pleadings — Statement of Claim they might have raised with pleadings, but does 
dispensed with— Short Cause, j— A plaintiff, upon not entitle them to put questions on speculation, 
the defendant dispensing with a statement of Wellesley v. Withers. 4 EL & Bl. 750 — Ex. Oh. 


claim, set down his action as a short cause, and 
moved for judgment according to prepared 


Question of Fact — Proceedings Extra cursum 


minutes. Upon the defendant objecting that curias,]— A special case can only properly be 
the action must be brought to trial, it was stated for the purpose of obtaining a decision on 
ordered that the action be placed in the general questions of law arising upon facts which are 
non-witness list. Wilmott v, Young, 44 L, T. admitted, and the consent of a judge to its use 
331 ; 29 W. R. 413. ' for the purpose of trying a question of fact cannot, 

although the fact when found might give rise to 
Effect oL] — A decree made upon a motion for legal questions, make it a regular procedure in 
decree is a decree for the purposes of the suit, the ordinary course of law. Burgess v. Morton, 
and is for a dismissal if the suit fails. Secretary 65 L. J., Q. B. 321 ; [1896] A. C. 136 ; 73 L. T, 
of Stale for India v. Underwood, 39 L. J., 713 — H. L. (E.) 

Oh. 569 : L. E. 4 H. L. 580. A judgment so given is pronounced extra 

cursum curias, and is in the nature of an arbiter’s 
Evidence cannot be taken by Affidavit, even award or a consent order, from which, except in 
by Consent,] — On motion for judgment the court cases when the holder of the original judgment 
has no power, under the Rules of Court, 1875, has raised no objection, no appeal will lie. Picket 
to order that the evidence shall be taken by v. Morris (L. R. 1 H. L. Sc. 47) distinguished, on 
affidavit. Accordingly, where a consent action, the ground of consent given to appeal, from 
in which an infant and a married woman were Craig v. Duff us (6 Bell’s App. 308), Dudgeon v. 
defendants, and in which the evidence had been Thomson (1 Macq. H. L. 714), and Renfrew Magis- 
taken by affidavit, was set down on motion for t rates v. Iloby (2 Macq. H. L. 478). lb. 
judgment, the court gave judgment, but directed 

that notice of trial should be given to the infant When an Evasion of Stamp Act. ] — A case was 
and married woman, and that the action should stated for the opinion of the court in which the 
be placed in the paper again pro forma. Bills v. question was whether the plaintiff was entitled 
Bobbins, 50 L. J., Oh. 512. to recover from the defendant a sum due on an 

alleged contract of insurance. Xo stamped policy 
On Admissions— Application by some of several had been issued, and the covering note or memo- 
Plaintiffs,] — A motion under Ord. XXXII. r. 6, randuin of insurance was also unstamped. For 
for an order against a defendant on admissions the purposes of the case, however, the parties 
of fact, cannot be made by some of several agreed that a valid policy should be deemed to 
plaintiffs.^ All the plaintiffs must join in any have been executed in the ordinary form in 
such application. Wright, In re, Ki-rke v. Xorth, accordance with the covering note. "The court; 
65 L. J., Oh. 37 ; [1895] 2 Ch. 747 ; 13 R. 849 ; ordered the case to be struck out, on the ground 
;73 L. T. 396 ; 44 W. R. 125. that they could not hear it without sanctioning 


Payment into Court. ]—See supra, Pay- 


ordered the case to be struck out, on the ground 
that they could not hear it without sanctioning 
what amounted to an evasion of the stamp laws. 
Miron v. Albion Marine Insurance Co., 36 L. J., 


mext into ahd out of Court, col. 248 et seq. Ex. 180; L. R. 2 Ex, 338: 16 L. T. 568; 15 

W. lb 964. ’ 

On Admissions in Pleadings.]— See post, 

tC °l- 9 *6. ' 1 Fictitious Questions.]— Upon a special case to 

btain a decision whether nersons not in esse would 


obtai n a decision whether persons not in esse would 
In Default of Pleading.] — See post, col. 863 be entitled, under certain, circumstances which 
t sec l- might never arise, to a share in property, the court 

declined to decide the question, being of opinion 
In Default of Appearance.]—^ ante, col. 199 that it would be injurious to the parties to have 
‘ e ^ ser L that decided until the events should happen 

which would give rise to the question. Bright 
XIV. SPECIAL CASE. v. Qm&M, 4 Oh. D. 189 25 W. B. .109. 

vV hen the interest ot the parties to a special 
, Wlutt Questions can be thus Decided, 635, case is not of such a nature as to give the court 

Who mag state Special Case , 638. jurisdiction to decide the questions, the court 

Worm and Settling, 6S8. will not feel itself bound to decide upon a fieti- 

Animdmemt, 639. tious interest created for the express purpose of 

Practice, 641. obtaining a decision. Ib. 

Costs, 646. A father devised and bequeathed real and 

personal estate to _ trustees for his daughters 

See ESC' 1883 Ord XXX TV ** or as ^ enants ia common, and after their 

- - ^ respective deaf] - to the share o £ ] 1 


XIV. SPECIAL CASE. 

a. What Questions can be thus Decided , 635, 

b. WJ , 10 may state Special Case, 638. 

c. Form and Settling, 638. 

d. Amendment, 639, 

e. Practice, 641. 

f. Costs , 646. 


See R. S. C., 1S83, Ord. XXXIV. 


a. What Questions can be thus Decided. of tlie children of such daughter “as, being a 
e - __ , son or Sf should attain the age of twenty- 

Or°j xv^r ■) 1 ' m Actl(m *J— * :,, W <>••. beiig a daughter - damdiiers. should 

£ ' * V lm 4 '•f 1 ? such questions of law many under that age,” as tenants in common : 

c*-"-; v g" :,J g 1 - y: :eessar p r •> « <»t j»< share, original as wui as 
Baihi A ■' P h n m Pitt"' A Xnu,ml aocroinsr, of any daughter dying without leaving 
Ul “ 1 " ■ 1 * 0iK 34 U - -m ic taking a vested interest; to the other oi 
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Future Interests.]— -The court will not, on a 
special ease, make any declaration of future rights. 
Smith v. Gibson, 25 L. T. 55 9 ; 20 W. B. 88/ 

•No declaration as to future interest will be 
made upon a special case. Sat arte v. 

L. E. 7 Oh. 356; '20 W. E. 817. ' 

In other Oases. ] — Trying a feigned issue with- 
out the consent of the court, is a contempt of 
the court ; and after such a trial they will stay 
the proceedings. Hoskins v. Berkeley, 4 Term 
Rep. 402. 

, 'Questions >n ( Rich it is proper for the court 
of chan < ry to send cas s foi he 0 } inion of a 
court of eo m ion law, or to seek the ass istance of 
the judges of such courts, under the statutes 
13 & 14 Viet. c. 85, s. 14, and .14 & 15 Viet, 
<** S3, s. 8, 02 or her wise. Fmdknev v. Gram. 
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others of his daughters and their children in like 
manner. The testator left six daughters sur- 
viving him. one of whom married and had two 
children, a son and a daughter, both of whom 
were infants at the date when the special case 
hereinafter mentioned was stated. One of the 
daughters assigned the contingent life interest in 
the shares of her live sisters to which she should 
become entitled under the gift in the event of 
•any of her sisters dying in her lifetime without 
having had issue any child or children, who, 
being a son or sons, should attain twenty -one, 
•or. being a daughter or daughters, should marry 
under that age, but having had issue a daughter 
or daughters who should attain twenty-one with- 
out having been married. A special case was 
stated, to obtain the opinion of the court whether 
the assignee of the contingent life estate was 
entitled to present a petition for the appointment 
of new trustees of the will, or to tile a bill to 
have the estate administered : — Held, that as the 
assignment was of a possibility only, and made 
for the purpose of getting a decision upon the 
construction of the will by anticipation, and as 
the point sought to be decided might never arise, 
on order ought to be made on the special case. 
lb. 

_ Courts of law will not answer speculative ques- 
tion : and therefore a case must state convey- 1 
ances, &c., that may raise the question. Bliss v. 
Collins, 1 Jae. A Walk. 426. 

On a special case raising questions of legal 
limitations at the instance of a plaintiff nothin 
possession, the court declined to make any order 
or to entertain any fictitious question as to title- 
deeds or accounts in order to found jurisdiction, 
Bryse v. Pryse, 42 L. Ch. 253 ; L. E. 15 Eq. 
86 ; 27 L. T. 575 : 21 W. E. 219. 

When a plaintiff in a special case asked the 
decision of the court that she was under a will 
legal tenant in tail in remainder, expectant on 
the determination of a life interest in her father, 
or in the alternative that she was legal tenant 
in fee, or in tail in possession, or that she was 
legal tenant in tail in possession of a share only : 
— Held, that the court would not assume juris- 
diction; or extend the meaning of the 18 & 14 
Viet. e. 35, to decide a purely legal question. 

1 b. 

The court refused to give judgment in a special 
ease stated under 3 & 4 Will. 4, e. 42, s. 25, it 
appearing that the action was not bona fide 
brought to try a question really in contest 
between the parties to the cause. Doe d. Buntze 
v. Buntze, (> C. B. 100 ; 17 L. J., C. E. 220. 


6S8 

A special case is only proper for the purpose of 
obtaining the opinion of the court in cases of 
doubtful construction. It is not similar to a suit- 
or claim, as the court has no power to bind 
the rights of parties ; and upon this case the 
court declined to give any opinion upon two 
points which involved disputed rights. Bailey v. 
Collett, 23 L. J., Ch. 230 ; 2 W. E. 216. 

E., a married- woman, being entitled under a 
will to a share of 420Z. to her separate use. and 
also claiming as one of the next of kin of the 
testator a share of the general residuary estate 
upon the ground that the gift of such general 
residue is void for remoteness, seeks to have these 
questions of construction determined by special 
case, making only the legatees of the 420Z., her 
husband, and the trustees, parties : — Held, that 
such a case is within Sir George Turner’s Act. 
EntimstD v. Cannon, 4 W. B. 450. 


b . Who may state Special Case. 

Power of Parties or of Court or Judge to state ] 

— . See Ord. XXXIV. rr, I and 2. 

— Trial of Questions of Law or Fact .] — See 

Trial (Mode op), col. 443. 

By Kailway Commissioners .] — See Railway. 

Building Society — Winding-up in County 
Court .] — See Building- Society. 

By Justices or Quarter Sessions .] — See Justice 
op the Peace. 

When Special Case may be stated by Arbitra- 
tor.]— See Arbitration. 

Under Local Government Act,]— See Local 
Government. 


e. Form and Settling. 

Form.] — In an action against a company, the 
declaration alleged that the company by their 
servants so negligently and improperly managed 
their steam-engine, and the fire and igneous 
matter contained therein, that, through the negli- 
gence and improper conduct of the company by 
their servants, sparks of fire and portions of the 
fire and igneous matter passed and flew from the 
engine to and upon a stack of beans of the plain- 
tiff, in a field adjoining the railway, near to which 
the company’s engine was passing, and the same 
became ignited, and was wholly consumed. Plea, 
not guilty. In a special case, stated for the 
opinion of the court by order of a judge under 
the 3 & 4 Will. 4, c. 42, s. 25, it was stated that 
the stack of beans was eleven yards from the 
rails of the railway, that the engines and boilers 
used upon the railway were of the ordinary 
description, and were used at the time of the 
occurrence in question in 1 he ordinary manner : — 
■Held, that there was evidence fora decision of 
a jury with regard to the negligence of the com- 
pany ; and that, upon the facts stated, the com- 
pany was not entitled to a nonsuit ; and that the 
ce.se, tbwj’efore, was improperly stated foi the 
'1 in m of thee mrr ruder the statute. MdrUla, * 
V. G . p| PH I Scott (N.1L) 156 ; I I). (N.s.) 247 ; 
r i nan. & G. 

Evidence and documents set out ad length in 
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Ptymimgton v. Card ale. 10 W 
Not man v. Anelbo?* Assn ranee C 


or the costs will not be allowed, Hadley v. Perils, 
UK l Q. B. 4,14. 

Where the facts and questions stated 'on a 
special case were such as did not enable the 
court to determine the rights of the parties : — 
Held, that the proper course was to discharge 
the order made .below on the ease, without preju- 
dice to anv question. Bulheley v. Hope* % 
Be G, M. &"G. 36 ; 25 L. J., Ch. 240 ; 4 W.-.E. 
280 — L. JJ . 

If is n< it a proper use of the act of parliament 
to come to the court for its opinion on a partial 
or garbled statement of facts, lb. 

Statements on special cases with reference to 
facts which are doubtful, or as to which the evi- 
dence is scanty or insufficient, Dorn- ille- v. Lamb , 
0 Hare (App.) Iv. 


The court amended a case by directing (in 
delivering judgment) certain alterations in the 
pleadings to meet objections taken, by the defen- 
dant to the declaration. Carpenter v. Parker, 

27 L. J., C. P. 78. 

The court will not amend a special case on 
which judgment has been given by inserting a 
fact which was known to the parties when the 
case was drawn. Ganthomj v. Witten , 17 L. T. 
117 ; 16 W. R. 61. 

The court will not amend a special case by 
inserting a new fact, unless satisfied that the 
judgment would have been different if that fact 
had been originally inserted. Ib. 

When the interest of the parties to a special 
case were not .of such a nature as to give the 
court jurisdiction to decide the questions asked 
in the case, the court gave permission to amend 
the ease by introducing a question as to the 
right of the plaintiffs to commit waste in order 
to give the court jurisdiction. Forsbrooh v. 
Forsbrook , L. E. 3 Ch. 93. 


Signing.] — The court will not hear a special 
case which is not signed by counsel for both 
parties. Branehardiere v. FI very. 18 L. J., Ex. 
38 L 8. P., Bliss v. Collins, 1 Jac. & W. 426. 

At the trial a verdict was taken for the plain- 
tiff subject to a case for the opinion of the court. 
It was referred to a barrister to settle the special 
case, which being done, it was signed by him and 
by the plaintiff’s counsel ; but the defendant’s 
counsel refused to sign it, because documents 
were omitted. The plaintiff having set the case 
down for argument, a rule was obtained for 
striking it out of the paper for irregularity : — 
Held, that the case might be set down in the 
special paper without the signature of counsel. 
Price v. Quarrel l, 11 L. J., Q. 13. 84: 6 Jur. 
604. ’ 

A verdict having been taken for the plaintiff, 
subject to a case to be settled by a barrister, and 
the defendant having refused to procure the sig- 
nature of a serjeant to the case when so settled, 
the court made a rule that the record and 
postea should be delivered by the associate to 
the plaintiff, unless the defendant should, within 
a week, cause the case to be signed. Deed. 
Phillips v. Itollinys , 2 C. B. 842 :‘~15 L. J., C. P. 
186. 

The court directed a special case to be set 
down for argument, which was signed by the 
plaintiff (who intended to argue it in person) 
and by counsel for the defendant. Udny v. Fad 
India- Co., 13 C. B. 742 ; 22 L. J„ 0. 18 211 ; 17 
Jur. 1078. 

The same counsel may sign a special case, not 
only for the plaintiff but for the defendants. 
Crair/, Ex parte , 20 L. J., Ch. 136 ; 15 Jur. 762. j 
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3 & 4 Will, 4, e. 42, s. 23. Chapman, v. Sutton , 
3 D. & L. 646 15 L. J., C. P. 166. 

By Addition of Parties.] — A special case was 
amended by leave at the hearing by adding a 
party in existence before the case was filed, but 
, aecidentallv omitted, and ordered to be set down, 
as amended against the added defendant. 
Ha rualy v. Tassell , L. R. 11 Eq. 363 : 24 L. T. 
221 ; 19 W. It. 323. 

e . Practice. 

May he ordered before Statement of Claim.]— 

A judge has power, under Ord. XXXIV. r. 2, 
after writ and appearance, and before statement 
of claim, to order a point of law to be decided 
by statement of special case or otherwise. 



25 W. R. 175— C. A. 


Ordered after Appearance on uncontra- 

clicted Affidavit of.] — When, therefore, the writ 
of summons was indorsed, “ The plaintiffs claim 
•damages from the defendants for refusing to 
supply them with water by meter under s. 41 of 
the New River Act, 1852,” ‘and after appearance 
the plaintiffs, on an affidavit, uneontradieted by 
the defendants, that the sole question between the 
parties was whether the defendants were bound 
to supply water by meter for road use, obtained 
an order under the above rule : — Held, that the 
•order was rightly made. II). 

Parties — Classes of Persons — Representa- 
tion.] — The court heard a special case under 
13 k 14 Viet. c. 35, s. 1, to determine questions 
arising between classes of persons respectively 
represented by one of them on behalf of all others 
in the same position. Bardwell v. Sheffield 
Waterworks Co ., 41 L. J., Ch. 700 ; L. R. 14 Eq. 
.517:20 W. R. 031). 

Trustees.] — Where all persons bene- 
ficially interested are parties to a special case, 
the trustees ought to be omitted. Darby v. 
Darby , 18 Beav. 412. 

Trustees ought to be made parties to a special 
case presented under the 13 & 14 Viet. c. 35. s. 1, 
for ascertaining the construction of the instru- 
ment of which they are the trustees. Vorley v. 
.Richardson. 8 De G. M. & G. 126 ; 25 L. J./Ch. 
.335 : 2 Jur.'OhS.) 362 ; 4 W. R. 397. 

Protection. ] — By the combined effect of 

R. S. 0. Ord. XXXIV. r. 8, and the saving 
■clause in the Statute Law Revision Act, 1883, 
the protection given to trustees and others 
acting on the declaration of the court on a 
•special case is preserved, notwithstanding the 
repeal of the act. Forster v. Schlesinqer. 54 
L.T. 51, 

- — * Creditor,] — Where a creditor of a deceased 
I arson is named us pkimiffin a special case, fhe 
record should not be entitled, “ between such 
creditor on behalf of himself and all other 
creditors of the deceased plaintiffs and the 
•defendants.” such other creditors not being- 
before the court, and therefore not bound by the 
pro< eedimrs. Let v. Dead l Kav V J. 620 ; 3 r p 
R, mn I U 1,. J n Oil, 560 ; i Jur. (M,) 722 ; 
53 W. R. 591, ip ‘ “ 1 ’ 


- — - Omission of.]— The name of one of several 
children whose interests were identical, who was 
On a voyage to the East Indies, was allowed to 
be omitted as a defendant in a special case, in 
which the interests of the children were proposed 
to be determined. Drown , In re. 29 Beav. 401 ; 
7 Jur. (N.S.) 650 ; 9 W. R. 430. 

— - Adding.]— A special case, amended by 
leave at the hearing by adding a party in 
existence before the case was filed, but acci- 
dentally omitted, and ordered to be set down, as 
amended, against the added defendant. Burnaby 
v. Tassell, L. R. 11 Eq. 363 ; 24 L. T. 221 ; 19 
W. R. 323. 

Persons under Disability.] — On a special case 
under statute 13 & 14 Viet. c. 35, an infant may 
apply for the appointment of a guardian without 
a next friend. Craig , Ex parte, 20 L. J., Ch. 
136 ; 15 Jur. 762. 

Application for appointment of special 
guardians to infants, for the purpose of a special 
case, should be by motion, and not by petition. 
Good fellow, In re. 1 Eq. E. 191 ; 1 W R. 446. 

Application for the appointment of a guardian 
to concur in a special ease (see 9 Hare (App.) 
xlviii.) made in court, and not by summons at 
chambers. Thornh ill v. Chjoleston , 10 Hare (App.) 
lxvii. 

An affidavit as to the fitness of a proposed 
guardian to concur in a special case on behalf of 
an infant must be intituled in the matter of the 
act and also in the matter of the infant. Star v. 
Neicberg , 20 Beav. 14. 

Birth of Parties after Case set down.] — When 
the defendants to a special case include a class of 
children which is increased by the birth of a 
child after the ease is filed, the new party 
should be brought before the court by a supple- 
mental statement. Palmer v. Flower. 18 W. R. 
887. ■ . 

Upon the birth, after a special case has been 
set down for hearing, of an infant tenant in tail, 
the proper course for bringing such necessary 
party before the court is, that the order for set- 
ting down should be discharged, and the special 
case amended by making the infant a party. 
Savage v, Snell , 40 L. J,, Ch. 216 ; L. R. 11 Eq. 
264 ; 23 L. T. 801 ; 19 W. R. 382. 

Since the filing of a special case affecting pro- 
perty to which certain infant defendants were 
entitled, another child in the same interest had 
been bom. The court, at the hearing, dispensed 
with the presence of the newly -born, child. 
Palmer v. Flower, 41 L. J., Ch. 193 ; L. R. 13 
Eq. 250 ; 25 L. T. 816 ; 20 W. R. 174. 

After a special case had been, under the usual 
order, set down for hearing under Sir George 
Turner’s. act (13 & 14 Viet. c. 35), an infant 
tenant in tail was born. The court, on being 
.informed of the fact, held, that the proper 
course was, that the order for setting down the 
case should be amended by bringing the- infant 
before the court, and that appearances de novo 
should be entered for all the parties to the 
amended case ; and then that upon proper 
affidavits the leave of the court should be 
obtained, under the 13th section of the act, for 
setting down the amended case. IJmtlethwaite 
v. Gamier, 5 He G. & 8m. 73 ; 21 L. J., Ch, 16 ; 
16 Jur. 57. 
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certain time the plaintiff delivered a ease. Sey- 
mour y. Brecon Cmyamdion, 29 L.. J., Ex. 296. 

On. a special case by way of appeal from a rule 
to enter a verdict for the defendant, he is not 
called upon to take any step towards settling or 
advancing the case ; but if the plaintiff does not 
do so with due promptitude, the court will com- 
pel him to do so under pain of final judgment for 
the defendant. Hunt v. Allgood , 3F. & F. 155. 

Power to draw Inferences.] — When, in a 
special case, power for the court to draw infer- 
ences from the facts stated is not reserved, 
neither the court of first instance nor the court 
of error can draw such inferences. Latter v. 
White, 41 L. J., Q. B. 342 ; L. R. 5 H. L. 578. 

The court refused to allow a special case, 
stated under 3 k 4 Will. 4, c. 4.2, s. 25, to be 
argued where the court was to draw inferences 
from the facts stated, as a jury might, and liberty 
was reserved to either party to turn it into a 
special verdict. Engstrom v. Brightvmn , 5 0. B. 
419 ; 5 D. & L. 499 ; 17 L. J., C. P. 142 ; 12 Jur. 
337. 

The court will not in general take upon them- 
selves the office of a jury in deciding upon a 
special case submitted to them by agreement of 
the parties when the principal questions are 
questions of fact, to be decided upon the con- 
flicting testimony of witnesses whose credit is 
made a matter of question. BroManh v. 
Anderson. 7 Scott (n.R.) 813 ; 13 L. J., 0. P. 102. 

The court will not presume any material fact 
which is not expressly stated in the case unless 
power is reserved to the court to draw inferences 
from the facts stated, and that power is accepted 
by them. Doe d. Taylor v. Crisp, 1 P. k I). 37 ; 
8 A. & E. 779 ; 8 L. j., Q. B. 41. 

Where, at nisi prius, power is reserved to the 
court to draw inferences of fact, they may never- 
theless decline to pronounce upon a question of 
fraud. Whitmore v. Claridge, 31 L. J., Q. B. 141 ; 
8 Jur. (K.S.) 1059 ; 6 L. T.-431 ; 10 W. R. 693. 

Time for getting down,]— A verdict and judg- 
ment having been taken for a plaintiff subject 
to a special case to be settled by a barrister, and 
the referee having settled it, the defendant 


Marriage of Party after Case set down.] — 

When after a special case has been set down for 
hearing a female party to it marries, the order 
setting down the case for bearing should be dis- 
charged, the case should be amended by making 
the husband a party, and a new order for setting 
it down should be obtained. Atty v. Etongh , 41 
■it. J., Oh. 782 ; L. B. 13 Eq. 462 : 26 L. T. 274 ; 




On Bankruptcy of Parties.] — Where a verdict 
is taken for the plaintiff subject to a special 
ease, and the defendant subsequently becoming 
bankrupt, the plaintiff declines to proceed with 
it, the court will send the cause down again. 
Cottam v. .. Partridge , 3 Scott (N.R.) 174 ; 2 Man. 
& G. 843 ; 9 I). P. C. 629 ; 10 L. J., O. P. 186 ; 
5 Jur. 680, 


Death of Parties.] — After verdict for a sole 
claimant in ejectment, taken subject to a special 
case, and before the case came on for argument, 
the claimant died. The court ordered the case 
to stand over until after a suggestion under s. 
190 of 15 A 16 Viet. c. 76, had been entered by the 
legal representative of the claimant. Denison v. 
Holiday, 1 H. & N. 61 : 26 L. J., Ex. 227. 

Where a cause was referred to a barrister to 
state a special case, and the case was stated after 
the death of the defendant, the court refused to 
set it aside. James v. Crane , 3 I), k L. 661 15 

M. k W. 379 ; 15 L. J., Ex. 232. 

Where a verdict- was found for the plaintiff, 
on the trial of an ejectment, subject to a special 
case, and before the terms of the special case 
were settled the plaintiff died, the court dis- 
charged a rule for setting aside the verdict or 
staying the proceedings, upon the terms of the 
representative of the plaintiff giving security for 
costs. Doe d. Eqremont v. Stephens, 2 D. k L. 
998 ; 14 L. J., Q.'B. 258 ; 10 Jur. 570. ... 

One of the parties to a special case having 
died, the suit in which the case was entitled 
became abated. : — Held, that the 15 & 16 Viet. c. 
86, s. 52, providing for the abatement by death, 
marriage, or otherwise, was applicable to a 
special ease as if it were a suit. Wilson v. 
Whatdey, 1 John, k Ii. 331 ; 30 L. J., Oh. 673 ; 
7 Jur. (H.s.) 908 ; 3 L. T. 316 ; 9 W. B. 52. 

A party to a special case died after it had been 
set down ; liberty was given to amend by making 
his representatives parties. Ainsworth v. Alman, 
14 Beav. 597. 


the defendant to pay a moiety of the referee’s 
fees for settling the .special case, and partly from 
the fact of the plaintiff’s attorney having been, 
until within two days of the application for the 
rule, engaged in negotiations for obtaining a 
loan of money on mortgage for the defendant, to. 
enable him to settle the plaintiff’s claim. The 
court discharged the rule, with costs. Jlotckins 


Motion or Petition “ Of course.”]— 1 The terms 
s: motion or petition of course,” in the 19th 
section of the 13 & 14 Viet. c. 35, mean that no 
service is requisite, but. the same must be 
mentioned to the court. Harr old, In re, 20 
L. J., Oh. 168 ; 15 Jur. 763. 

Time of Delivery.]— A verdict in ejectment of ’such order, that the matter should "be 
having been taken for the plaintiff by consent, mentioned to the court. Bastard v. Da 
subject to a special case, and a long period L. T. 560. 
having elapr-ed without the plaintiff delivering 

a ease, the court, notwithstanding the alleged Setting down when Parties Absent.] 
insolvency of ilw defendant, an- 1 nmwhhs an l- aow\ directed a special cast u, h< sei b,\ 
i eg that proceedings hi equity won goading as heurimr ! ha anpliem hi of the exoeuiri 
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were absent in Hew Zealand, being omitted as court is stated in an action pursuant to the Rules 
parties. Bayley v. Miles , 21 L. T. 781. of Court, 1875, Old. XXXIV. r. 1, and the 

answers to the special case in fact dispose of the 
Setting down where Party under Disability.] action, the proper course is to take the answers 
—On motion for leave to set down a special case, in the shape of a judgment making declarations 
where an infant was a party, the court was to the effect of the answers, the action being, if 
satisfied with the statement of counsel that the necessary, set down pro forma for trial on 


statements in the special case were true, and motion for judgment. Harrisc 
dispensed with the usual affidavit. JElwes v. Minerals Ry\, 49 L. J., Oh. 884 ; 
Elwes, 20 W. R. 480. 43 L. T. 496 ; 29 W. R. 258. 


Ison v. Cornwall 
4; 16 Ch. D. 66; 


Application to set down a special case for 
argument, when any of the parties are married Appeal to Court of Appeal .] — See Appeal. 
women, infants, or lunatics, should be mentioned 

to the court. Sidebotham v. Watson , 1 W. R. Error before Judicature Acts.] — As to the 
229, 303. retrospective effect of s. 32 of the 17 & IS Viet. 

c. 125, upon special cases decided before the 
Short Cause.] — The court will advance a act came into operation, see Hughes v. Burnley, 
special case to be heard on a short cause day on 4 El. <fc Bl. 358 ; 24 L. J., Q. B. 29 : and Elliott 
the statement by counsel of facts shewing that it v. Bishop. 10 Ex. 927 ; 24 L. J., Ex ? . 158. 


is important that the ease should be disposed of 
shortly, and his representation that the hearing 


An action for obstruction of ancient lights 
was referred to arbitration, and the order of 


will not take more than ten minutes. Wood v. reference provided that the arbitrator should, if 
Wood, 19 W. R. 972. required by either of the parties, state a special 

A special case may be set down for argument as case for the opinion of the court, and that judg- 
a short cause on the usual certificate that it is fit ment should be entered according to the opinion 
to be heard as a short cause. Dole v. Atkinson, 3 of the court. He stated a special case, raising 
Jur. (n.s.) 41. the question whether the plaintiff was entitled 

At the rolls a special case will not be taken to the flow of light, on which the judgment of 
out of its order, though certified to be short, the court was for the plaintiff : — Held, that 
Anon., 1 W. R. 10. there was no judgment upon which error could 

be brought. Courtanld v. Legh. 38 L. J., Ex. 
Right to begin.]— Upon the argument of a 124; L. R. 4 Ex. 187 ; 20 L. T* 496. 
special case, where the verdict is entered for the See Arbitration. 


Right to begin.] — Upon the argument of a 
special case, where the verdict is entered for the 
plaintiff, he is entitled to begin, though by the 
pleadings the issue may be upon the defendant. 
Stone v. Compton , 1 Arn. 436. 

Where a rule to set aside an award is made 
into a special case, the counsel, who objects to 


/. Costs. 


Generally .] — See 
Costs of Cause.] 


■See Costs. 


-Where after writ issued a 


the award ought to begin and have the reply. sp ^T^ e TSed fSS 

TV GW™ IX P. O 647. $ & 16 vict. c. 76, S . 46, and there is no agree- 

4?™ * « <iigumentof a s P® Glal . case stated an ment as to costs, a plaintiff who has obtained 
■pfhly’ 4 1 A.?Jf,! n o!fr h t 70! nght t0 begm ‘ judgment for part of his claim is entitled to the 
* f T ? n Y ' 1 t f !’ / 4 id . . . , , general costs of the cause, ancl the defendant is 

f lta . e ^ Lated °P mion of the Court by entitled to deduct any costs which he may have 

5** °^. inland revenjie,piir.suant to incurred in respect of the matter on which lie 

V ? lCt ' t 1 7 for deciding the proper has succeeded. Elliott v. Bishop, 10 Ex. 522; 
amount ot stamp duty to be paid upon a con- 3 C . L. R. 272 :; 24 L. J., Ex. 33; 1 Jur. Off S.) 
teyance of property: — Held, that the counsel 40 v 3 W. R 160 ^ * 


for the appellant was entitled to begin, and that The court has power, under the 32nd section 

il ur ■ C1 7°'' rn / bad t! ?® nght r \° a , of the statute 13 & 14 Vict. c. 35, to give costs of a 
^eieial leply . Chandos (Marquis) v. Inland special case under it. Jackson v. Craig, 20 L J 
tetemeComm*mner *, 6 Ex. 464 ; 2 L„ M. & P. C h. 204 ; 15 Jur. 811. J ' ’ 

° ■ hm ijX ‘ . Where the general costs of the suit are given 

TTcus r> of 1 TT XI A £ t0 a party by the decree, they include the costs of 

1 ^. €on ff eL ] u P on the argument of a a special case on which the opinion of a court of 
..pcual case only oiie counsel is heard on each law was. taken under the direction in the cause 
side, except when the case is stated upon an 0 f this court. Humphrey v. Grey, 3 He (r. & Sm. 
order of sessions when it is brought before the 450 : 18 L. J., Oh. 488 ; 13 Jur 823 
court upon an order nisi to quash, and there all 

the counsel instructed on both sides may be Out of what Ruud.] — On a special case the 
heard. Sparling v, Bantoft , 60 L. J., Q. B. 745 ; costs follow the same rule as in administration 
[1891] 2 Q. B. 384 ; 65 L. T. 584 ; 40 W. R. .157 ; suits, and are payable out of the general residue ; 
1/ Cox, 0. 0. 3/2 ; 56 J. P. 132. and if there be none, out of the property 

. . . specifically bequeathed. Coohsim v. Bingham. 

Answer disposing of Action— Motion for Judg- 17 Reav. 262. 
ment. j— Where the answer . to the special case The court has no jurisdiction to order the 
uihpt^-. r,i tn^ acitou, the proper course Is to costs of all parties to a special case to he paid 
a 11 q terms of the ans mi i il 5 s there is a fund in court. The >> per 

and stay further proceedings in the action, and course is to insert in the special ease a question 

11 nuneces.vary to set down il taction he trial out el whai ; uru: v fmui the costs should be 


Hearing Counsel.]— Upon the argument of a 


63 L. T, 746. 


'■ d., U . 36; Practice as so cost of part es to a special case 
under the 13 A 14 Vict. o. 35, where the estate 

.union nf hhe -in voforr-unr. -rn 1x4 tab 





both parties, but which was In re, iv. M. lly 25% parte . 63 
by reason of the defendant’s j S R. 319 ; 70 L. T. 529. 

*' 7P 7' f v- t .;;to 55v>Svv; 
; ■ : ;' : : 0 . 
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been administered. Hindle v. Taylor 1 5 He G. M. 
& G. 577. 

Costs of a special case paid out of surplus 
income. Home v. Richardson, 31 L. J.. Ch. 713 ; 
8 Jur. (N.S.) 686 : 6 L. T. 621 ; 10 W. R. 528. 

A testator bequeathed his leasehold and per- 
sonal property, except plate, to his wife abso- 
lutely. and he devised his real estate to sell, and 
out of the produce to pay his funeral and 
testamentary expenses and debts, and to invest 
the residue and pay the income to his wife for 
life, with remainders over : — Held, that the 
funeral and testamentary expenses and debts 
were primarily payable out of the produce of the 
real estate. The costs of a special case to deter- 
mine this question are nevertheless payable out 
of the personal estate. Gilbertson v. Gilbertson , 
■34: Beav. 354 ; 12 L. T. 816 ; 13 W. E. 765. 

Who entitled to.J — A special case raised a 
■question of election under a will, the plaintiff 
.and the defendant each fairly claiming what he 
thought himself entitled to. and no question of 
■conduct being involved in the matter. The 
plaintiff succeeded : — Held, that he was entitled 
to his costs. Ustiche v. Peters, 4 Kay & J. 457 
4 Jur. (X.S.) 1271. 

Costs of a special case held payable by a 
defendant. Sabin v. lleape , 27 Beav. 553. 

Costs of a special case held payable by the 
defendants. Flux y. Pest, 31 L. T. 645 ; 23 
W. E. 228. 

Judgment reversed on Appeal.]— A special 
ease, stated under 15 & 16 Viet. a 76, s. 46, in 
which the question was, whether the plaintiff 
had a right to sell to the defendant certain 
tenant’s fixtures and trade fixtures. The court 
gave judgment for the plaintiff for the value of 
the trade fixtures, and for the defendant as to 
the tenant’s fixtures. The master allowed the 
plaintiff the general costs of the cause, deducting 
the costs of the defendant in respect of that 
part on which he had succeeded. The defendant 
took proceedings in error, and the court of error 
reversed the judgment for the defendant, and 
affirmed the judgment for the plaintiff, and 
increased it by the value of the tenant’s fixtures, 
but made no mention of costs : — Held, that the 
court below had no power to direct the master to 
review his taxation by allowing the plaintiff his 
Costs of the proceedings below, and disallowing 
those of the defendant, but that the costs must 
be taxed according to the judgment of the court 
of error. Elliott v. Bishop), 11 Ex. 321 : 24 
L. J., Ex. 303 ; 1 Jur. (N.S.) 808 ; 3 W. E. 596. 

Follow Event.] — When a special case is stated 
for the opinion of the court, the costs follow the 
event. Richards v. James, 16 L. T. 672. 

When a verdict is found for the plaintiff on 
some counts and for the defendant on other 
counts, and the questions raised on the counts 

■ found for the defendant are submitted for the 
opinion of the court in the form of a special 

■ case, on which the defendant obtains judgment, 
th. manor should aimw rue A (he special 
case to the defendant Goshell v. Aerhei\ 5 

■ ■ N. & M. 523 ; 2 A. & E. 500 : 1 H. & W. 559 \ 5 
L. J., K. B. 35. 

Abortive Special Case.] — Where, after verdict, 
the court recommended a special , ease, which 


default : — Held, that the plaintiff, who had the 
general costs of the cause, was not entitled to 
the costs of the abortive special case. Foley v. 
BotfieU , 4 D. & L. 328 ; 16 M. & W. 65 j 16 
L. j., Ex. 3. 

Where, after a verdict for a sum of money, 
two questions were raised for the opinion of the 
court on a special case, and one of them at the 
time of argument was withdrawn by mutual 
consent : — Held, that the plaintiff, retaining his 
verdict for the sum of money, was entitled to 
the. costs of the special case, though the defen- 
dant succeeded on the point which was argued. 
Garland v. Jehyll , 3 Bing. 330 ; 9 Moore, 620 ; 

3 L. J. (o.S.) C. P. 227 ; 27 E. E ' 630. 

Case Unnecessary.] — In an action upon a bill 
of exchange drawn in figures for 2452., and in 
words for two hundred, a verdict was taken 
for the plaintiff, subject to the opinion of the 
court upon a special case ; if the court was of 
opinion that the plaintiff was entitled to recover 
either of those sums, a verdict to be entered 
accordingly ; if neither, a nonsuit. The court 
directed a verdict for 2002., which the defendant 
had been ready to pay, but had not tendered. 
The court refused to allow him his costs . attend- 
ing the special case, holding that the declaration 
might have been amended at nisi prius upon 
nominal costs. Saunderson v. Piper , 5 Bing. 
(N.C.) 561 ; 7 Scott, 418 ; 7 D. P. C. 632 ; 9 L. J,, 

C. P. 64. 

Belay.] — ■'When a special case, on which judg- 
ment had been given for the plaintiff, was, at 
the instance of the defendant, turned into a 
special verdict, that he might have an oppor- 
tunity of obtaining the judgment of a court of 
error thereon, the court, after the lapse of two 
years, and after the costs of the trial and special 
case had been taxed and paid, refused to allow 
the plaintiff the costs thereby occasioned. Collins 
v. Gioynne , 2 Scott, 332 ; 4 IX P. C. 122. 

XV. PETITIONS. 

a . In what Cases, 648. 
h. Form of, 651. 

c. Service , 654. 

d. Other Points, 655. 

a . In what Cases. 

Petition instead of Summons — Costs.] — Where 
under the Judgment Law Amendment Act, 1864 
(the procedure under which has been altered by 
Ord. LV. r. 9 (A), of the Eules of the Supreme 
Court), an application has been made by a judg- 
ment creditor by petition instead of by originating 
summons for the sale of the debtor’s interest in 
certain houses .in respect of which a receiver has 
been appointed, the court has power under Ord. 
LXX. r. 1, to allow the petition, but the peti- 
tioner, if successful, will only be entitled to the 
costs of an originating summons. Martin and 
Yarlow, In re. 13 R. 189 ; 43 W. R. 247. 

Payment out of Court.] — Where money 
lias be n paid ir to eourr x loU r u pr win ;ms of 
the Lands Clauses msolidatio let 1845. md 
■• he ascertainment of ihe persons (-ni itled involves 
the construction oi a will tin application must 
be by petition, and not by summons. Ilichs, 

* ‘ ~ ~ TRjhCh. 568 ; * * 
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Petition or Summons for Payment out of estops the par 
Court.] — See post, col. 763, and Lands Clauses frey v. TIenfr 
Act. 

Counsel’s C 

Petition or Bill.] — A., being entitled, under a counsel dismi 
decree, to an annuity, which she was to receive without costs, 
from the receiver in the cause, borrowed 100b in the matter 
from B., and signed a memorandum of agree- 9 Beav. 107 ; 
ment to the effect that her said annuity should 
be a security for that sum and interest, and also Payment of 
gave an order upon the receiver for payment to to determine 
B. of 100b Upon B. presenting the order to to portions < 
the receiver, the receiver stated that he would directed inqu: 
not pay it, because A. had desired him to pay defendants, a: 
to no person but her agent. Upon the petition costs. Onede 
of B., praying an order upon the receiver for finding his tii 
payment Held, that, as A. appeared and being unable 
opposed the petition, the court had no jurisdic- directions, in 
tion to make the order upon petition, but that B. the other porl 
should have come by bill. Wastell v. Leslie, ceeded to es 
Carter, Ex parte, 11 Jur. 29. ' petition for \ 

him ; but the 

Question between Crown and Subject.] — When ment upon pe 
the crown, being interested in respect of adminis- on further di: 
tration duty, consented to appear, the court could be dispo: 
decided the question between the crown and A testator g 
subject on petition. Ware's Trusts, In re, 41 his wife to tr 
L. J., Oh. 121 ; 25 L. T. 737 ; 20 W. B. 142. and profits tc 

their separate 

Life Assurance — Policy — Appointment of apply for the 
Trustees.] — Application for the appointment of annually whei 
trustees of a policy of life assurance, effected years, and be 
under the provisions of the Married Women’s 200b bequeat 
Property Acts, for the benefit of the wife and proper. He 1 
children of the assured, may be made by peti- dispose of the 
tion. Atldnson's Policy Trusts, In re, 13 B. 285. or grandchild] 

portion of pri: 

Steward.] — Court will not determine in whom the interest is 
is the right to appoint a steward on petition 4,000b, which 
for delivery of deeds, &c., to the appointee of perty ” ; and 
one of the parties. Mott v. Buxton ,7 Yes. 201. died without 

fund over to 

Court taking Possession of Property.] — If the or grandchik 
court takes possession of the property of an mistake, made 
individual by mistake, he may apply by petition annuity for tv 
pro interesse suo, and the court may immediately one, was entit 
grant him relief. Anon., 1 L. J. (o.s.) Ch. 11. payments of 1 

her to retain t 

Compromise.] — The proposition that every the decree 1 
agreement for a compromise of a suit can be regular. L'm 
carried into effect by petition is not general, in part re veri 
Lawson v. Sewsonic, 6 Jur. (N.S.) 625 : 8 W. £. and 7 L. J, (0 
725. A. was appt 

the cause alor 

Setting aside Injunction.] — A person not a the tenant foi 
party to a suit, in which an injunction has been the receiver t 
made, will properly proceed by petition to set and after pai 
aside the injunction. Bonrhaud v. Bourbaud, a surplus, whi< 
10 L. T. 781 ; 12 W. B. 1024. Held, that A 

repayment by 

Beal Assets.] — Specialty creditor of uncle of estates. Gar 
bankrupt, from whom real estate descended tp L. J., Ch. 62. 
bankrupt through elder brother, seeking to follow A feme cc 
real assets in hands of assignees, and an inquiry interest in a < 
as to specialty debts outstanding, and the assets, of the prior 
id t 1 >; , titi n. - property being ( onted by i 

small. Ifor 1 1 , i> parte, 5 Yes, 449. feme covert, f 

fund : — Held, 

Letters of Administration.]— Semble, where a not be orderec 
party objecting > i paper annexed to letters of and ho* hush 
ndniiuist ration has been by the court assigned to the proper cu 
declare whether lie propounds another lustra- 13 L. J., Ch. ] 
ment, it is irregular and inconclusive, instead of 
following up the assignation, to have the question Accounts.]- 
decided upon petition. But such procedure fere at all in 



PRACTICE — Petitions. 


an act of parliament, unless it be intituled in the 
matter of the proper act. French, In re, 2 
Jo. & Lat. 243 ; 8 Ir. Eq. R. 98. 

It is not necessary to intitule a petition in the 
matter of the act of parliament under which it 
is presented ; and if it be intituled in the matter 
of a wrong act of parliament, and the court can 
see, from the matter of the petition itself, that it 
has jurisdiction to make the order prayed under 
the authority of a public statute, the reference 
to the act in the title will be rejected as surplus- 
age. Hunter v. Edmonds , 6 Ir. Eq. R. 123. 

It is not necessary that the petition or other 
proceedings under the judgment creditors’ acts 
should be intituled of those acts. Nagle v. Creagh, 
8 Ir. Eq. R. 265. 

The title of a petition presented under an act 
of parliament, as the Trustee Act (1 Will. 4, 
c. 60), should contain a reference to that act, as 
well as to the matter of the petition. Law, 
hi re, 4 Beav. 509 ; 11 L. J., Ch. 118; 6 Jur. 


investigating accounts of public functionary, it 
will not in a summary way on petition and 
motion, but on bill only. Colei) roohe, Ex parte, 
7 Price, 87, 

An accounting party in a cause should not 
applv by petition for his discharge, hrever y. 
Mawdedeu, 18 L. J., Ch. 273 ; 13 Jur. 330. 


Specific Performance.]— A suit for specific 
performance of a contract was at the hearing 
ordered to stand over. The contract being after- 
wards performed, it was held to be regular for 
the plaintiff to bring before the court, upon 
'which had taken place subse- 
quently to the answer. Price v. Penzance 
Corporation, 4 Hare, 508. 


h. Form of. 

Signature of Counsel.]— Notwithstanding Ord. 
XIX. r. 4, applications for the advice of the 
court under 22 k 23 Viet. c. 35, s. 30, still require 
the signature of counsel. Boitlton's Trusts, In 
re, 51 L. J., Ch. 493 ; 30 \V. R. 596. 


In Alternative.] — A petition may be framed 
in the alternative, and the respondent cannot 
call upon the petitioner to elect to proceed for 
only one of the objects of the petition, unless 
under special circumstances. Schooley, Ex parte, 
Buck, 476. 


stating that, at the urgent request of their chil- 
dren (who were devisees), they had agreed to 
withdraw all opposition to the will upon being 
allowed their costs, and praying that the order 
directing the issue might be discharged upon 
these terms upon this petition ; an order was 
made according to the prayer, and purporting to 
be made upon the consent of the married woman 
by her counsel. Subsequently a private act of 


devised estates. The married woman was one of assumption of its validity. Some years after- 
the petitioners for the act, and was excepted wards the married woman presented a petition 
f rom the saving clause ; and the act recited the to rehear the cause. This petition was intituled 
wil], and proceeded upon the assumption of its in the cause and in the matter of the private act. 
validity. Some years . afterwards the married It stated the subsequent transactions, but not the 
woman presented a petition to rehear the cause, provisions of the act : — Held, that the preceding 
This petition was intituled in the cause and in transactions did not constitute grounds for taking 
the matter of the private act. It stated the the petition off the file ; and that such grounds 
subsequent transactions, but not the provisions were not afforded by the introduction into the 
of the act Held, that the preceding transac- petition of statements as to the matters occurring 
tions did not constitute grounds for taking the siuce the hearing, or by the petition being 
petition off the file ; and that such grounds were intituled in the matter of the act, or by the 
not afforded by the introduction into the petition omission to set out in it the act itself, especially, 
of statements as to the matters occurring since upon appeal, when these .objections of form had 
the hearing, or by the petition being intituled not been insisted upon in the oourt below, 
in the matt< i of tin act, or by the omission to Tu ‘ ter v. Tur -ter, 2 I)<: U. Mh k (A 28 ; 21 L. J., 
sc; out in it the act itself especially, upon appeal. Ch 422. 
when these objections of form bad” not been 

insisted upon i:i the c< irt below. Turner v. Names of Solicitors,] — A petition was 

Turner, 2 He Gr. M". & Gr. 28 : 21 L. J., Ch. 422. presented and answered for the taxation of a 

. „ solicitor’s bill of costs, kc., and intituled in a 

Title— Act of Parliament, j— The court will cause which had no existence ; a copy of it was 
not make an order on a petition presented under then served on the solicitors, who, by letter to 

BlliSHIlH l : 1 1 llillf II II 
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prior order in date has been made ; and leave A petitioner having refused to file the original 
should be obtained in the usual way for the petition, it was ordered that the respondent be at 
transfer into that court of the matter in which liberty to tile a copy, and that the petitioner do 
the subsequent order has been made. Browse , pay the respondent his costs of the application. 
In re , 12 Jur. (N.S.) 153 ; U W. R. 298. Devonshire, In re , 32 Beav. 241 

Petitioners neglected to file the petition and 
Jurisdiction— Court of Appeal.]— The court had lost it. On the application of the respon- 
of appeal has no jurisdiction to hear an original dents, liberty was given to file a copy, and the 

petition Dmimren end Aberdare Coal and petitioners were ordered to pay the costs of the 

Iron Co, In re, 33 L. T. 371 ; 24 W. R. 37. application. Anglo- Greek Steam, #c. Co., In re , 

’’ 35 Beav. 419. 

of an tajlmS loZ . Cost S .]-A petition which the court has no 
limited time, to protect property in question in jurisdiction to enteitam may be dismissed with 
that suit, but administered in a suit before costs, semble. Isaac, In re, 4 Myl. & C. 11. 

another branch of the court, giving the petitioner Two Petitions.] — When two petitions are 

an opportunity of applying in such other branch p resente q on the same day in the same matter, 
of the court, he undertaking to revive oi ot ei- t | ie cour t w jp order the costs of the more perfect 
wise make himself a party to , T e ^ ] petition only to be paid out of the fund, no t with - 

Fisher v. Fisher, 4 Hare, lJo ; 14 Jj. J., cn. ; stanc p n g that the less perfect petition was pre- 
9 Jur. 200. , sented first. Prinq's Trust , In re, 42 L. J., €h. 

Oil a petition under the lands clauses act to . 28 l <p. 467. # 
sanction an investment in land, an oidei was Where two petitions with the same object are 

made approving the investment, and directing a fide prepared by different parties, the costs 

reference as to title. . Before the order was tully ^ k 0 th p e allowed ; but where solicitors 
worked out the petitioner died. On the applica- were aware that a petition had been presented, 
tion of his executors, it was ordered that the ftnf | never theless persisted in presenting another 
proceedings should be revived for their benefit. j Qr ^ same object, no costs were allowed on the 
l oul, In re, 42 L. J., Ch. 900. second petition. Chaplin , In re, 33 L. J., Ch. 

See supra, Parties (Change of). 183 ; 9 L. T. 677 ; 3 K. R. 289. 

Order on.] The court makes no declaration of Tender for — Respondent not Interested.] 

right upon a petition, but prefaces the order — When a petitioner does not, on serving the 
with a statement of opinion. Sharshaw y. petition upon a respondent who has no interest 
Gibbs, 1 Kay, 333; 23 L. J., Ch. 451 ; 18 Jur. in the matter, tender him a sum sufficient to 
330 : 2 Eq. It. 314. enable him to consult a solicitor as to the peti- 

tion, the petitioner must pay the costs of his 
When unauthorised.]— A petition was pre- appearing. Wood y. Boucher, 40 L. J., Ch. 112 ; 


; J 


li|pw 


sented in the names of A. and B., but without L. R. 6 Ch. 77 ; 23 L. T. 723 ; 19 W. R. 234. 
the authority of A. : — Held, that, having regard If a petitioner, on serving a petition on a 
to the rights of the respondents, the petition respondent, the necessity for whose appearance 
could not be ordered to be taken off the file on is a matter of doubt, at the same time offers him 
the application of A. Tarbneh v. TarbucJi, 6 40.?. in order to enable him to get legal advice, 
Beav 134. and the respondent afterwards appears, the court 

will consider whether the appearance is justified 

Dismissal of— Order not passed and entered.] or not, and if it finds that the appearance was 

When minutes of an order for winding up a not justified, will not order the petitioner to pay 

company had been delivered out. but the order such respondent’s costs of appearance. Other- 
had not been passed and entered, the court by wise the respondent must have his costs of 
consent dismissed the petition. Crown Bank, appearance. Duggan, In re, L. B. 8 Eq. 697. 

’ >iJ L * J ’’ Gh * ^ Gb ‘ ' D ‘ ^ ^ L * rj " Party Served and Appearing.]— A party 

* wiio is served with a petition, but who has no 

Piling Copy.] — A petitioner having refused to interest in the order to be made upon it, is not 

deliver the original petition, for the purpose of entitled to the costs of appearing on the hearing 

being filed with the clerk of the reports, prior to of that petition. Gar eg v. WhittingJum, Turn. & 
the order made upon its being passed, leave was R. 405, But see note, id. 407. S. (I, 2 L. J. 
o-iven to the respondents to file in its stead (o.s.) Ch. 16. 

the copy of the petition with which they had A party who bad been served with a petition, 

been served. Andrews v. Walton, 1 Myl. & C. and had appeared upon it, was held entitled to 

300. the costs of his appearance, although' nothing 

A petition, presented at the rolls, was after- was prayed against, him,, and he had no interest 
wards heard by the Lord Chancellor, who made in 'the result of the petition. lodge v. Dooms, 
an order upon it. but before the order was 9 L. J., Oh, 331 ; 4 Jur. 478. 

passed the original petition was lost. The Lord A party served with a petition held not to lose 

Chancellor allowed a copy of it, certified by the the costs of his 1 appearance merely because his 
under-secretary at the rolls to be a true copy,- counsel at the hearing bad raised an nnsnccess- 
to b filed, in*i ursuaru c of the 27th of the new fid opposition. Stem .?. Fr parte, 2 Bh. 772 : 13 

orders of December, 1833, instead of the original Jur. 2. , . , 

petition. Sanderson v. Walker. 1 Myl. & C. Where an unnecessary party had been served 
A™ with a petition solely in consequence of a claim 





be obtained on motion. 
ehool, In re, 5 Sim. 410. 
upon petition under the 


plaintiffs, the executors of who were 
ins- out certain contracts with a railway co 
on lv»hnlf At T> estate, for some time pi 


After an order UIIVIV>1 tut3 

friendly society acts, the subsequent orders 
may be obtained on motion. Friendly Society, 
Rr parte , 10 Ves. 287. 

Where an order made in bankruptcy reserves 
further directions and costs, a subsequent appli- 
cation to the court as to the costs merely may be 
entertained by motion, but if it is by way of 
further directions it must be by petition. 'The 
solicitor for the respondents ought to have notice 
j n '} plication, as woii as i In i ... n 

dents themselves. Shadholt , Mr. parte , Mar In 
N 2 Dene. <5c 0. 28(5 ; 1 L. J.', Bk. 82 . 

A > cannor be nad< iq m a decretal 

o d i till *1 is passed with the recisrr; t s’,v jfh 
v. Reynolds. Mos. 69. 


on behalf of P.’s estate’ for some time previous 
to 1895. While in their employment he meaS 
up and entered the work done by the plaintiffs 
tor the railway company. ’ During a part of the 
time he also acted in some capacity on behalf of 
the railway company, and received a part of his 
mrry |om them. In .April, 1895. the defen- 
dant of his own accord left the plaintiffs’ 
service, and rook whh him the bookslr doom 
ments m which he had entered the. said 
measuremenrs, i’he pkumiffs brought tin's 
action for the recovery of the documents, and 
now movetbfor an interlocutory order for their 
delivery i-yHeld, on the evidence, that the 


ft 
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notice of motion, he is not bound to take upon 
himself the responsibility of deciding whether 
his interest in the matter is such as to render it 
unnecessary for him to appear, and he Will not 
be deprived of the costs of his appearance on the 
ground that he is not interested in the matter. 
Bam ford. v. WafU, 2 Beav. 201. 


session in any capacity but that of clerk to the 
plaintiffs ; that his taking them away was wholly 
improper, and that he ought to be ordered to 
give them up in four days, notwithstanding that 
their recovery was the sole object of the action. 
Whit wham v. Jim, 73 L. T. 57. 

Court will not, upon motion, make an order 


Y * in ' I wourr win not, upon motion, make an order 

A .defendant who has been served with a j which will decide the merits of the cause • Idlm 
petition, though he has no interest in the subject- j v. Beresford, 3 Bro. 0, 0. 366. 
matter of it, is entitled to the costs of appear- An order embracing the whole subject of the 
ance. Mark* Marks, 18 L. J., Ch. 171. | suit cannot be made on motion without express 

consent. Notice to the other parties is not suffi- 
cient- if they do not attend. Ib. 

It is very common in equity to decide a ques- 
tion on motion, where all the facts appear upon 
the bill and answer, and there is nothing to 
dispute but the law of the court. Revel v. 
limy, 2 Ball & B. 286 ; 12 Ii. R. 87. 

A testator devised and bequeathed certain 
j copyhold and leasehold estates to trustees, upon 

* 4* »»n i » 4 4- ^ ^ . x .... i _ _ f* i i ^ T a n 


A party served with a petition appeared merely 
to ask foe his costs : — Held, not a sufficient reason 
to deprive him of them. Bruce v. Kiuloch, 1 1 
Beav. 432. 

A solicitor was concerned in a cause for two 
parties, and a petition was served on him which 
affected one only, but without any intimation in 
respect of which of these parties he was served. 


He appeared on the hearing for. both: — •Held, * uupywuu auu icasenoia estates to trustees, upon 
t-imt toev party having no interest in the matter! trust to pay the rents and profits to M. A., for 
Beav Iff I q C °rr‘ * llm,n * terv - - w > 12 i her life, to her separate use, and without power 


Beav. 246 ; Iff L. J., Ch. 25. 

A iwpondvm unnecessarily served is not, as a 
matter of course, entitled to his costs of appear- 
ing. Birch, In re, 2 Kay & J. 369, 

I he court disapproves of the appearance of 
parties on the hearing of a petition, though 
served, where their appearance is unnecessary, 
and their costs will be disallowed. Day v. Croft, 
19 Beav. 538. 

Where a person has been properly served with 
a petition, he lias a right to have his costs of 
appearance. Burnell, In re, 10 Jar. (n.s.Y 289 : 
10 L. T. 127: 12 W. E. 568. ' 

Where, upon a petition being presented, parties 
having no sufficient interest in the subject-matter 
to make their appearance necessary are served 
mid appear, they are entitled to their costs. 
Clarhe v. Simpmn, 17 L. T. 559. 


XVI. MOTIONS AND EXILES. 

a. In what Case.?, 659. 
h. Notice of . 

J. When necessary, 661. 

2. Form and Contents, 661. 

3. Service of, 665. 

c. The .Application, 869. 

d. She winy Cause ayaimt Bute, 675. 

| Re-opening, Altering and Rexcindinq, 675. 
f Abandonment, 677. .. ■' . 

ff. Corfu, 678. 

a . In what Cases. 

Disposing of whole Subject of Action.] 


of anticipation, and a testatrix gave certain 
freehold estates to trustees in trust for the same 
M. A., for her life, to her separate use, and 
without power of anticipation. M. A. was a 
feme sole at the date of the testator’s will, and 
of his death. She was also a feme sole at the 
date of the testatrix’s will, but she was married 
at the death of the testatrix. M. A. joined with 
her husband in granting annuities to the plaintiff, 
charged upon the estates bequeathed by the testa- 
tor, and the estates devised by the testatrix. On 
the insolvency of the husband, a bill was filed 
by the plaintiff to have the annuities paid out 
of the estates : and upon motion for an injunc- 
tion and receiver, the court granted the motion 
as to the estates devised by the testator, but not as 
to those devised by the testatrix, on the ground 
that the rents of the former estates ought to be 
secured till the question in the cause could be 
determined, which could not be decided on an 
interlocutory motion. Tullett v. A rmstrona 
1 Keen, 428 ; 5 L. J., Ch. 303. 

Subsequent. Orders.] — Where papers upon 
which a lien is claimed had been delivered up, 
pursuant to an order upon petition at the rolls* 
pending an appeal upon which that order was 
ultimately reversed : — Held, that restitution of 
the papers should be ordered upon motion and 
affidavit. Such a motion is independent, and is 
not open to any objection, upon the ground that 
an order upon petition cannot be varied by 
motion. Richards v. Rlatel, 11 L. J., Ch. 409. 

I F nd ® r the charity petition act, where one 
-Xhe order has been obtained on petition, a subse- 
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The court will not determine matters in a 
summary way upon motion that have been 
reserved between parties till after the master 
has made his report. Cooke v. Gwyn , 3 Atk. 689. 

Wrong Parties.]— Where wrong party sued, it 
must be shewn by plea and not by motion. 
Harrison v. Hauls , Cary, 61. 

Setting aside Order.]— An order made upon 
petition may be set aside on motion, when the 
objection is grounded upon the want of juris- 
diction and not upon error in the substance of 
the order itself. Docenby Hospital, In re, 1 
Myl. A C. 279 ; 5 L. J., Ch. 212. 

For Attachment of the Person.] —[See 

ATTACHMENT. 

To Dismiss for want of Prosecution.]— See 

ante, col. 226. 

For Judgment in Default of Pleading.]— See 

post, cols. 863 et seep 

For Judgment on Admissions in Pleadings.] 

— See ante, cols. 916 et seep 


objected to : it is not sufficient to refer for them 
to the affidavit used upon the motion. A motion 
to vacate the recognizance at the same time that 
the receiver applies to be discharged is premature. 
D'Arey v. Sherry , 2 Ir. Eep R. 411. 

Where Motion to he made.] — A notice that 
the court will be moved at the royal courts of 
justice is sufficient, though the judge be sitting 
in chambers. Petty v. Daniel , 56 L. J., Ch. 192; 

34 Ch. D. 172 ; 55 L. T. 745 ; 35 W. R. 151. 

Two Matters.] — Application that documents 
may be produced, Ac., and that publication may 
be enlarged, till, Ac., being matters not only 
not inconsistent but connected with and 
depending on each other, may be made by 
one motion. Firkins v. Lowe, 13 Price, 193; 
M’Clel. 73. 

Affidavits.] — Where affidavits are intended to 
be read in support of a motion made on notice, 
the general rule of the court requires that notice 
that snch affidavits are filed and are intended 
j to be read, be given in the notice of motion ; 
and unless this be done the affidavit cannot 
be read. The rule does not apply to affidavits 
of service of notice of motion. Mock v. Unett, 
Younge, 268. 

See Attachment. 

Motion by a plaintiff for the postponement 
of the cross-examination of his witnesses by the 
defendant until after the defendant had filed 
the last of the affidavits refused, on the ground 
that the notice of motion wrongly recited that 
the time allowed to the defendant for filing his 
affidavits had been enlarged. Morey v. Yanden - 
beryh, 14 L. T. 542. 

The court has discretionary power to permit 
the defendant to cross-examine the plaintiff’s 
witnesses before filing his own affidavits, lb* 

A notice of motion arid affidavit in support 
professed, in its title, to give the names of all 
the parties, but omitted one. The court would 
not proceed, but gave leave to amend and re-swea r. 
Davis v. Barrett , 7 Beav. 171. 

Title.] — A motion for leave to file a supple- 
mental bill was entitled in the suit which it was 
proposed to institute : — Held, that the court 
could neither hear the motion nor allow the 
title to be amended. Morrall v. Pritchard, 11 
Jur. (N.s.) 969 ; 13 L. T. 425 ; 14 W. R. 172. 

Service before Appearance— Leave of Court.] 

— Service of a notice of motion upon a defendant 
bi >re he has appeared to the bill is irregular, 
imlehS the leave of the co irt has been previous! v 
obtained. Hill r. IlimelL 2 Myl. A C. 641: 8 
Sim. 632 : 7 L. J., Ch. 82 : 2 Jur. 45. 

Where a i icti n is made with the 1- ivo of the 
court, if the not ce d cs i ot xnei that it will 
be so made, the defendant may disregard it. lb* 

A defendant who has not appeared t< the bill 
and whose time for appearance has not expired, 
may safely disregard, a notice of motion in which 

■'1 NdYC h ; ;A v/shA 1;^;^:;, ; Mg: H S *£ # ■* V' Ay.",;; A hh ,p: SJH , -Yg ; # 


b. Notice of. 

1. When Necessary. 

Notice must be given for time to answer 
affidavits, unless the motion is made when the i 
petition is called on. Dims, Ex parte , 3 
Deac. A C. 189. 

Every motion for an order which may have 
the effect of delaying the cause must be made 
on notice. Brian v. Brim , 1 Hog, 389 ; 

Notice must be given to the other side of the 
application to discharge an order. Loire, Ex 
parte , Aaron, In re, 1 Deac. A C. 43. 

Notice must be given of a motion made to 
the court of appeal, under the Judicature Act, 
Order XL. r. 4, to set aside the judgment entered 
at. the trial before a jury and enter judgment. 
Jones v. Duels, 36 L. T. 415. 

Orders Ex parte or Of course.] — See supra, 
Judgments and Orders, ante, col. 584. 


2. Form and Contents. 

Particulars.] — A notice of motion for leave to 
file a supplemental answer, stating that “ certain 
facts,” without specifying them, are intended to 
be introduced, is irregular. Ilaslar v. Holds , 
2 Beav. 236 ; 3 Jur. 996. 

A notice of motion should fully state the 
matter of the application, so that if the court 
should say “ be it so,” the office may be enabled, 


by following the notice, to frame the order. 
Where the notice of motion was for leave “to 
amend the bill in the several particulars specified 
in an affidavit,” the court refused to make any 
order. Curreen v. Wuhh, 1 Ir. Eq. XL 200. 

Amendments moved ought properly to be 
.stated. Carnatic {'Nabob") v. East India Co., 

1 Yes. J. 388. 

Upon an application to file a supplemental 
ver he dt * ants uld date, on his notice 
of motion, the facts intended to be introduced 
therein. Smith v. Jin ;ihy, 5 Bear. 432. 

See Tee idiin a (Amendment). 

Notice of motion to make a consent a rule of 

Him si MHMi 
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nr . ; Y acatl03 i'j — benve to serve short 

notice of motion cannot be given by the chief 
cleric m vacation any more than during the 
sittings, Conaehor v. Comaker, , 29 W. B. 230. 

When given.]— Plaintiff cannot move to 

amend his bill on an affidavit of equitable facts 
lit *° <lef ® n dimi ; ; but if circumstances 

in the term, court 


will order defendant to 

monon. UarrUon v. /> , uc , ll: _ „ c 

f n C P ot Blf > ; >« to rake bill pro eon- it 
Orf to?'®', notwithstanding Consolidated II 
Jur ' ( ns) 'jo ’ 11 McrbH rm v. nomas. 10 

blun-r notice of motion to take the bid nm or 
Confe^o allowed, notwithstanding Consolidated im 
u-u. Aid, r. 3. J\ etcton v. Carr, 0 Is'. E. 317. v . 

J5?? r f “ what Day.]— -Where an wa 

‘ U ' K>0K was mad0 !h <= I«lb Mid the 

r; ;;W 

: ■ . ] i 


itjs not stated that the notice is served by leave 
of the court. J logy ridge v. Thomas , 2 Coop. 
C. C. 166. And, see eases there collected . 

A plaintiff cannot before appearance serve a 
notice of motion on defendant, without first 
obtaining the special leave of the court; and 
the notice of motion should state that such leave 
has been, given. -JacUin v. Wilkins, 6 Beav. 607 : 
16 L. J., Oh, 32. 

Leave to serve notice of motion upon defendants 
before their appearance in the cause does not 
include also leave to give short notice of the 
motion ; and if other than the regular period 
ot notice be given leave for that purpose must 
be obtained, and will not be implied from the 
distance of the place of service. ITart v. Talk, 
bll ; 18 L. J., Ch. 162, See Newton v. 
t /writ on, 10 Hare (App.) xxvii. ; I W. B. 257, 266. 


Short Notice — Leave of Court,] Where a 

party applies for special leave to serve short 
notice of motion he must distinctly state to the 
court that the notice applied for is short ; and 
the same fact must distinctly appear on the face 
ol the notice served on the other party. But in 
a case where short notice of a motion had been 
irregularly applied for and served, but the party 
served had not been injured by the irregularity, 
the court exercised its discretion under Ord. LIZ. 
r. 1, and disregarded the irregularity and heard 
the motion on the merits. Dawson y. Beeson , , 

1% h J T V V b : ; 22 Cb * D - 504 ; 48 L. T. 407 ; 

oi W. xi, o3v—U. A. 

A party having leave from the court to move 
on short notice should state in the notice that 
he moves on short notice by leave of the court 
Harris v. Lewis, 8 Jur. 1063. 

Leave given to serve notice of motion before 
appearance does not also include leave to serve 
short notice ; and if that be required, it must be 
expressly given ; but where short notice has 
been given without leave of the court to that 
etteet, it is not of course to order the party 
moving to pay the costs, unless any costs have 
been specially occasioned to the other parties 
by the irregularity. Keioton v. Charlton, 10 

?/; r . C ; xx '’ ii - 1 W. R. 237, 266. ’see 

Titnt v. J o Ik, supra. 

\\ here special ieave is obtained to serve short 
notice of motion with a copy of the bill it must 
be so stated in the notice, otherwise the motion 
v ‘ Toynlee ’ 10 L - T - 


notice of motion was given on the 19th for the- 
4 ‘ 21st, or such other day as counsel can be heard ” 
(this not allowing two clear days after notice) : 
— Held, that the motion could be properly made 
on the 22nd, which was the eighth and last day 
for the motion under Ord. LIII. r. 4. Forrest v. 
Davies, 26 W. B. 534. 

On the 20th of. December, 1875, the plaintiffs, 
served on the defendants a notice that the court 
would be moved on the 22nd, or as soon after as- 
counsel could be heard, to reinstate for argument 
a demurrer in which judgment had been given 
for the defendants in the absence of the plaintiffs. 
On the 1 1th and 12th of January, 1876, the 
defendants appeared in court by their counsel 
to oppose the motion, but no one appeared for 
the plaintiffs Held, that the notice was bad 
on two grounds : first, because under Ord. LXL 
r. 1, the Michaelmas sittings terminate on the 
21st of December ; and second, because there 
were not two clear days between the 20th and 
22nd, as required by Ord. LIII. r. 4: that the 
defendants therefore were not bound to appear 
and were not entitled to their costs of doin°- so' 
Dauhney v. Shuttlncorth , 45 L. J., Ex. 177- 1 
Ex. I). 53 ; 34 L. T. 357 ; 24 W. B. 321. 

When a notice of a motion is personally served 
on a party out of court, it should be of a motion 
to be made on a particular dav, and not on 
‘the first opportunity.” Creed v. Creed, 2 
Ir. Eq. B. 32. 

A notice of motion was given for a day not in 
the sittings of the court Held, that the notice 
was good. Dntbney v. Shuttle worth (1 Ex. D 53h 
overruled on this point, Coulton, In re, Hamlin 7/ 
v. Mlwtt, 56 L. J., Ch. 312 ; 34 Ch. D. 22 : 55 
L. T. 464 ; 35 W. B. 49- C. A. 

„ W . heu / l matter is sent to the official referee 
for inquiry and report, and upon the report 
being made one party applies that the action 
be dismissed, a two days’ notice of motion under 
IT dr' 7 ’ 1S sufficieilt * Larkin v. Lloyd , 64 

Notice of motion may be given for any day 
in term, though it is not the course of the court 
to hear opposed special motions except on the 
days appointed for that purpose. Chafers v 
Baker, 5 De G. M. & G. 482 ; 2 Eq. Rep. 748 : 2 
vv . B. 546. 1 ’ 

Where notice of motion is given for the 2nd 
November, or so soon after as counsel can be- 
heard, and the motion is made on the 4th 
November, which day by an error in the printed 
list, was not appointed for motions, the case will 
not, be postponed on the ground that the parties 
served are not prepared. ' JSletMe Telegraph Co. 

u\ A nd In re ’ Z’x p“rte, 5 L. T. 243 ; 

16 VV . h. 4. 

. ■^ I ,“^ ce motion on Saturday must be sriven 
tor 1 uesday, not Moi iday. Maxwell v. Ph Wp x , 

0 V es. 146. x 

,. A party ordered to take a step within a fixed 
iime, or that the bill should be dismissed, if 
desirous of an extension of the time, must give, 
notme ot .motion, so as to enable him to bring 
it on betore the expiration of the time fixed. 

1 inii .1 nr/: mrer ( loo-tl) y, tPherhnrn. 3 loo v SHI) 

■•onv oi motion in a cause cannot be given 

yy y r nrr »; a s„) p,> ua; m,i is ilm ,! e f ei o 
cured by the defendant appearing in order to 

t nS p * £r °{ in ' <? g ulilrit y- ZamparcC 

V - £ aitjww r s . J. (o.s } Cn. 30. 

^ I] ; ,niv n - motion to disrr iss ; bill jpv 
Persecution is given for too eariv a dav, 
the defect is — t motio J x heh Q 
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accidentally postponed to a day when it might Miller , 45 L. J., Ch. 613 ; 3 Ch. B. 516 ; 24 
have been regularly made. I)e Geneve v. Hamm m, W. R. 723— C. A. 

1 Russ. & M. 494. . , , . , 

On waom — Servant — Attorney — Agent. ] — 

Extension of Time.]— Where notice of Service of a rale upon ‘‘a female servant at the 


motion has not been given' in sufficient time, the •lefendanr te not good service, 

owing to a bona fide mistake, the court may, in •v.lhomae.X 1 C. B. o4$. 

its discretion, allow the party in default to shew An affidavit that the deponent served -‘the 

the reason of the mistake by affidavit, and allow defendant with a tiue copy of the rule, by 


be made on a later day. Smith delivering and leaving with one J 
Insurance Co., 32 W. It. 181. defendant s residence, situate, &c., a 


the motion to be made on a later day. Smith delivering and leaving with one H., at the 
v Smuchsmen Insurance Co., 32 W. It. 184. defendants residence situate, &c., a true copy 

* of the rule, and at the same time shewing the 

original thereof, and that H. promised to deliver 
Amendment of.] — Where proceedings for ex- the copy to the defendant,” is insufficient, as it 
purging a trade mark have been commenced by p oes I10 t shew a service on any person con- 


notice of motion, the subsequent alteration or 
amendment of the notice in a mere matter of 


detail not affecting the nature of the relief j tl L. J., Ex. 137. 


nected with the defendant’s residence. Taylor 
v. Whitworth, 9 M. & W. 478 ; 1 B. (N.S.) 600 ; 


claimed, such as by striking out the name of a 
respondent improperly added, or by changing 


An affidavit stating that service of a rule had 
been made upon A., “ who acts as the attorney 


the date for the hearing of the motion, does not 01 . a g en t of the defendant in this cause,” is 
make it a new notice of motion requiring to be sufficient. Pattrich v. Richards, 3 D. &, L.573; 
taken to the writ department of the central 15 ^ j ? q. p> 204. 

office to be re-marked with the name of the Where a rule is served by leaving a copy with 
judge in rotation, under Rules of bupreme Court, a servant, an inquiry should be subsequently 
1883, Ord. V. r. 9 (o'), or requiring the leave of mac j e 0 f the servant whether the master had 
the court to use at the hearing affidavits filed received the copy. Ranter v. Seaman, 5 X. & M. 
prior to the alteration or amendment. Ring # 

Co.'s Trade Mark , In re, 62 L. J., Ch. 153 ; [1892] ^ xXl e defendant’s residence there was a board 

2 Ch. 462 ; 66 L. T. 491. _ . stuck up, with the words, u Messages and parcels 

A notice of motion having been given for a l0 p e i e ft at” a particular place. A rule was 
day not in the sittings, the. court amended the served at that place, by leaving it with a woman, 
notice in this respect. W illiams v. Be Boinville, w p 0 ggjd s p e was in the habit of receiving 

, x--. ^ \ T-N -i o/-\ - i r m n on . o i t XT T5 cac > i . _ 


17 Q. B. B. 180 ; 54 L. T. 732 ; 34 W. R. 702. 

A notice of appeal by motion from the order 
of a judge in chambers to a divisional court is 
bad if the day for which it is given falls at a 
time when no court could by any possibility be 
sitting. MavdXin v. Royers, 55 L. J., Q. B. 377 ; 


messages and parcels for the defendant. The 
woman afterwards said she had given it to him : 
— Held , sufficient service. Enqelha rt v. Morgan, 
1 B. P. C. 422. 

Service of a rule on an attorney by leaving it 
with a laundress at his chambers, who stated that 


55 L. T. 121 ; 34 W. R. 592. Rut see preceding s } ie was authorised to receive notices and papers 
case, and Conlton, In re, supra. _ for him, is insufficient . Dodd v. Drummond, 

On an application for an interlocutory in^unc- x p/ C . 381. S. P., Alanson v. Walker, 3 
tion, the court, on being satisfied that under the p p q 258. 

circumstances no injustice would be done, gave g 0 j s service on the laundress’s servant. Smith 
leave to amend by claiming a receiver. Ilu vouch v> s?jicer, 2 B. P. C. 231. 

v. Helms, 56 L. J., Ch. 536; 56 L. T. 232; 35 Xn X g X y a bill was filed, purporting to be 
W. R. 574. exhibited bv a married woman Suing in resneet 


circumstances no injustice would be done, gave So is service on the laundress’s servant. Smith 
leave to amend by claiming a receiver. Huvouch v> s?jicer, 2 B. P. C. 231. 

v. Helms, 56 L. J., Ch. 536; 56 L. T. 232; 35 Xn X g X y a bill was filed, purporting to be 
W. R. 574. . „ „ exhibited by a married woman suing in respect 

On motion for judgment m default of defence 0 f ber separate estate, by a person named as her 
a defence has been put in before the hearing, 11C xt friend, but who, it afterwards appeared, 
but as it disclosed no real, grounds of defence, bad died two days before the bill was filed. A 
the court ordered the notice of motion to be y ear afterwards a new next friend was, without 
amended by making it a motion for judgment his knowledge, substituted for the deceased. The 
on admissions in the defence. Gill v. IT oodjin, plaintiffs solicitor afterwards became insolvent, 
53 L J., Ch. 617 ; 25 Ch. D. 707 ; 50 L. T. 490 ; ancX the country. A notice of motion to 
32 W. R. 393 — C. A. dismiss the plaintiff’s bill, for want of prosecu- 

tion, with costs, was served on the agent of the 
insolvent, the solicitor for the plaintiff in the 
3. Service of. cause ; and thereupon an order was made, dis- 

^ „ V , , missing the bill, with costs, to be paid by the 

Personal Service..] A defendant had not new next friend. Upon a motion by the new 

appeared to a bill filed in 1874, but an appear- friend to vary the order, by charging the 

anc-e had been entered for him by the plaintiff, costs on the plaintiff’s solicitor, or to limit the 
The defendant was attached for not answering, utility of the new next friend to the payment 
and remained in prison until liberated under the of costs he was on the record as’ such 

act: — Held, that personal service of a notice of Held, that the notice of the motion to dismiss 
motion in the cause without the leave of the bad been sufficiently given by service on the 
rtrer obtained regular. 'ytnder* r. <4 the plaim iff mli< Ac e mil that the 

V* l/ '\ ~ j - ^ ,T * ] Rules o supreme jv.rni 0 f i he order, charging 11 tlie cost on the 

V nirr, I8ex Ovd. jjX\ 1L r. - - new next friend, was correct. Bldgh v. Trcd.qeii , 

5 Be G. & dm. 74 ; 21 L. J., Ch. 204 ; 15 Jinn 
On Defendant who fails to Appeal* — Piling.] — 1101. 

A notice of motion is a document within the Before a n otion is made that the petition, of 
meaning of Ord. XIX r. 6, that may be served the bankrupt fo a supersedeas shall be dismissed, 
on a defendant who has holed to appear by filing on the ground of his being out of the jnrisdic- 
the same with the proper officer Morton v. tiou of the cornu, the respondent should serve 
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on defendant in Deni cram, an appearance having 1 
been ent ere JUfo roller under Consolidated Orel. 

■ 
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the bankrupt’s agent with notice of the motion, 
having previously obtained an order that service 
on the agent shall be good service. Drake, 3x 
parte, 3 Deae. & C. 284. 

Wife.] — Service of notice of motion, 

where the defendant had left his home and 
could not be found, and the wife of the defen- 
dant had left his home and gone to her own 
relations, directed to be effected by being served 
on the wife, and a copy thereof left, at the 
defendant’s house, and advertisements inserted 
in local newspapers. Mellows v. Bannister, 31 
W. R. 238. 

Carried Woman.] — A married woman is 

entitled to a separate notice of a motion for a 
receiver of her separate estate. Seeus, as to a 
motion for her answering separatelv. Richard- 
son v. Be Held , 1 N. 11. 5. 

Scotch Company.]— Service of a notice of 

motion on a Scotch company not party to the 
suit at its office in London, held good. Mac- 
laren v. Stainton , 16 Beav. 279 ; 22 L. J., Oh. 
274 ; 1 W. XL 70. See now Ord. XI. 

Putting under Boor.] — Service of a notice or 
a rule by putting it under the door of an 
attorney’s office is not good service without 
some evidence that it has duly come to hand. 
Dnrdett v. Lewis, 7 C. B. (n.S.)*791. 

By Post.] — Where a copy of a rule nisi has 
been sent in a letter by post to a defendant 
resident In the country, together with the 
original rule, and the letter is received back, 
indorsed “Received a copy of the within rule,” 
and that indorsement is signed by the defendant, 
it will be deemed a sufficient service. Smith v. 
Campbell , 6 D. P. C. 728. 

Avoiding Service.]— Where regular service of 
a rule is endeavoured to be dispensed with, on 
the ground of absence or otherwise, the affidavit 
must shew what efforts have been made to serve 
the party before secondary service will be 
allowed. Mu die v. Newman , 2 D. P. 0. 639. 
See Rules of Supreme Court, 1883, Ord. LX VII. 
r. 6 ; and O'Donnell v. Kearney , Ir. R. 4 Eq. 206. 

Where a person keeps out of the way to avoid 
being served personally with a rule, preparatory 
to obtaining an attachment against him, and it 
is clearly made out to the satisfaction of the 
court, the court will dispense with personal 
service. Green v. Prosser , 2 D. P. C. 99. 

A notice of motion for a decree cannot be 
given by substituted service. Zechmerev. Clamp, 
30 L. J., Ch. 651 ; 9 W. R. 355. 

Party out of the Jurisdiction.] — When a party 
to a suit, being a personal representative out of 
the jurisdiction, has been served with a copy of 
the bill and it is desired to serve him with a 
notice of motion for a receiver, he must be 
personally served, and reasonable notice given 
him. Karnaugh v. Wall, 18 L. T. 18. 

The order for leave to serve the notice out of 
the jurisdiction is to be drawn up and served, 
and is to specify the time allowed for filing 
affidavits in reply. Meek v. Ward, 1 W. R. 504 ; 
10 Hare (App.) L. ]\\ 

Xotici of motion for decree, under Consoli- 
dated Ord. XXXIII. r„ 4, allowed to be served 


A letter to the plaintiffs solicitor acknowledg- 
ing the receipt of a notice of motion for a decree 
from a defendant out of the jurisdiction, with- 
out stating that he consented to be bound by 
any such decree, is not sufficient proof of notice 
of motion under the order of the 7th August, 
1352, s. 1,-No. 22. 3Iend.es v. Guedalla, 5 L. T. 
'308. . .. : s 

The leave of the court is necessary, in order to 
serve personally a party out of the jurisdiction 
with notice of a motion in a cause, although 
such party has been served out of the jurisdic- 
j tion, under the statute 4 & 5 Will. 4, c. 82, with 
the subpoena to appear and answer, end an 
appearance has been entered for him in the suit 
under that statute. Green v. Pledger, 3 Hare, 
165 ; 13 L. J.,. Ch. 213 ; 8 Jur. 801. ' 

If a party in a suit may be served out of the 
jurisdiction, under the statute 4 & 5 Will. 4, c. 82, 
in respect of any part of the subject of the suit, 
the service is good for all the other purposes of 
the suit. Ib. 

Where the defendant is out of the jurisdic- 
tion, and his solicitor had absconded, service 
of notice of motion at the solicitor’s address 
for service held sufficient, though the place 
mentioned in such address was now untenanted. 
Newton v. Thomson , 16 Jur. 1008. 

An originating notice of motion to rectify the 
register of trade marks, by removing therefrom 
the trade marks of a foreign company having no 
place of business in the United Kingdom, was 
served upon the company in Paris, without any 
leave for service out of the jurisdiction. The 
company and the comptroller-general were 
named as respondents to the notice of motion : — 
Held, that the company ought not to have been 
so named, and that the service was wrong, and 
must be set aside. Directions given for pro- 
cedure. Semble, that the court has no power 
to give leave to serve such a notice of motion 
out of the jurisdiction. Compagnie Generate 
d’Eamx MMrales , In re, 60 L. J., Ch. 728 ; 
[1891] 3 Ch. 451 ; 40 W. R. 89. 

Production of Original.] — It is not necessary 
to produce the original rule on a service of a 
copy, except in cases where the party is to be 
brought into contempt. Holmes v. Senior , 
4 M. & P. 828 ; 7 Bing. 162’. See Rules of 
Supreme Court, 1883, Ord. LXVII. r. 1. 

Effect of Belay.] — It is not sufficient to make 
a party guilty of laches that he has delayed for 
an unnecessary time to serve a rule, unless it be 
shewn that the other party is prejudiced by the 
delay. Gurney v. Gurney, 1 B.* C. Rep. *119 ; 

3 D. & L. 734 15 L. 3., Q.'B. 265. 

Irregularity.]— It is not open to one defen- 
dant on an interlocutory application to object 
to the irregularity of the service of and appear- 
ance by another defendant, if such other defen- 
dant, having notice of the application, does not 
himself object on the ground of such, irregularity. 
Green v. Pledger , 8 Hare, 165 ; 13 L. J., Ch. 238 : 

8 Jur. 801. 

— When Appearance a Waiver. ]— Where 
the party ag insi whom a rule nisi fm an aim oil- 
men t vas i.)>tiiined appeared, ami objemed rhat 
the rule nisi had not been personally served, the 
court, notwithstanding, made the rule absolute. 
levy v. Buncombe. 3 I). p. C. 447 ; I C. AL & R. 
737 ; 5 Tyr. 490 ; 1 (tale, 601 

appearing bv counsel tc object to a notice of 
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motion y on the ground of want of personal appeared for the plaintiff, but the judge refused 
service, is a waiver of the objection. Harvey v. to have the case argued. No affidavit of service 
IIa.ll, 23 L. T. 391. was sworn or filed until after the day on which 

Where a copy of a rule served was not in titled the motion was made. The registrar drew up 
in any cause, the party’s appearing by counsel to the order on production of an office copy of an 
take the objection does not operate as a waiver affidavit of service sworn and filed after that 
of the irregularity. Warner v. Wood, 3 D. P. C. day, omitting in the order the date of the affi- 

262. davit. It appeared that since the passing of the 

If an imperfect copy of a rule is served, the judicature acts the rule in Lord JfiUtow/i v. 
party served must appear to it, and by such Stuart- (8 ' Sim. 34) had not been uniformly 
appearance he does not admit that he is properly observed by the registrars : — Held, that , assuming 
brought" into court, so as to prevent him from the drawing up of the order on an affidavit 
taking the objection to the form of the copy of sworn and filed after the day on which the 
the rule. Wood v. CrltchjiM, 1 D. P. C. 587 ; motion vvas made to be irregular, the irregularity 


1 C. & M. 72 : 3 Tyr. 235 ; 2 L. J., Ex. 2. 


w r as not such that the court ought on that 


If a party against whom a rule is granted ground to discharge the order. Seear v, Webby 
obtains its enlargement, he cannot afterwards 53 L. J., Oh. 464 ; 25 Gh. D. 84 ; 49 L. T. 4S1 ; 


object that it was not personally served. 
loriyht \\ Blachioorth, 1 D. P. C. 489. 


32 W. B. 351— C. A. 

Until altered by authority, the rule that where 


A formal objection to a notice of motion is an order has been made upon motion for 
waived by the' party appearing and requesting judgment by default the affidavit of service of 
i further time to oppose it. Morland, Bx parte, 6 notice of motion must be produced to the 
Deae. & C. 248. registrar by four o’clock of the clay on which the- 

When a defendant appears and takes a teehni- order has been made, is the right one, and will be 
cal objection to a notice of motion the court may strictly enforced in this branch of the court 
give leave to amend immediately, and serve the after the end of the present sittings ; until which 
amended notice there and then, and proceed at date twenty-four hours’ grace will be allowed 
once to try the case on the merits. Ileyioood v. and service within that time be considered suffi- 


Wait, 18 W. B. 205. 


The Application. 


eient. In Seear v. Webb (supra), the court of 
appeal did not decide that production of an 
affidavit three days after the date of the order 
was sufficient, but only (on the principle fieri 
non debet, factum valet) that, it being clear 


Extension of Time.]— Where a motion for a xacrum vaiecj u ac, m ueuig ciear* 

new trial is to be made conditionally on the that the notice had been duly served, the late- 
result of a decision pending in the court of ness ot production was not m itself, under the- 
appeal in a similar cause, notice of motion circumstances, a sufecient irregulanty to justify 
should be given within the usual time, and them m discharging the order. Rosier, In re,. 
application be then made to the court to post- Jones y .£artholommi\ ilh. t. 
pone the hearing till the decision in the court of ^ here U P°" an f location to the court by 

r ..-I, , ii winriftn nr iw.it.inrv tnn -nni*fv Tu-vr. 


‘UUilU 1 UlC XlCctililai hill LIR. U.COiol.UJLJ. lit LUC WUl.t UJ. -*■ ... . 1 x T ■ . ^ * 

appeal has been obtained. The court has a full m ° twn or Petition, the party does not appear, no. 
discretion over such applications, and is not order can be made, unless the affidavit of ser- 
limited to cases onlv where parties have been vice be made, at the latest, before the nsmg of 

. . ■ . . rW . -rV-r -I-. - ,«a T.np r*mirr. on rhe c n.v nn wmf»h thfv atm lca .irm 


cerv division a rule nisi will not be granted, 
Copp, In re, 32 W. B. 25. 


misled . PacUtt v. Short, 32 W. R.'l23. the court on the day on which the application is. 

made. Milltoim (Lord) v. Smart, 8 him. 34 ; 1 

Buie Msi— -Chancery Division.] — In the chan- 940. .■ ■ ■ ' 

cerv division a rule nisi will not be granted. Where affidavits are intended to be read in 
Conn Li re 32 W B 25. support of a motion made on notice, the general. 

^ ‘ ‘ rule of the court requires that notice that such 

: Under New Buies. ] The court will affidavits are filed and are intended to he read be 

grant a rule nisi for a mandamus to the over- given in the notice of motion, and unless this be 
seers of a parish within the district of a school done the affidavit cannot be read. The rule does 
board to pay precepts issued by such board, not apply to affidavits of service of notices of 
or to levy rates for the purpose of paying motion. lioedi v. Lnett, lounge, 2t>8 
them. Orel. LIE of the Buies of the Supreme When a motion is made, and fails tor want of 
Court, 1883, does not apply to applications for production of office copy of the affidavit of ser- 
writs of mandamus, inasmuch as by Ord. LI1. y i° e °£ notice of this motion, the motion made- 
r. 5, the practice in use before the making of the on a subsequent day must be supported by a new 
rules of 1883 with regard to such applications is notice of that motion. Cuthbert v. Law, 1 Jui\. 
preserved. Grihthorpe School Board v. Grib- 890. 

thorpe Overseers 47 J. P. 727. An order, obtained on affidavit of service, dis- 


rates of 1883 with regard to such applications is notice of that motion, uuthoertv. Maw, l Jur.. 
preserved. Grihthorpe School Board v. Grib- 890. 

thorpe Over seers. 47 J. P. 727. An order, obtained on affidavit of service, dis- 

The effect of Ord. *LIL of the Buies of the charged with costs, on the ground of a misnomer- 
Supreme Court, 1883. is to repeal so much of of a party in the affidavit. Salommv. Stalman,. 


s. (> of the County Courts Act, 1875, as requires 4 Beav. 243 ; 10 L, J., Ch. 327, 
appeals from county courts to be made ex _ The application of a party, by his counsel, for 
parte in the first instance. And it is now neces- time answer affidavits filed in support of a 
sary to give notice of motion under that order motion, whereupon time was given and affidavits, 
hefon moving the queen's bench di\ isior on il ‘uL is not an appearance oy That parry on toe 
appeal from the decision of a county court motion entitling the other party to obtain the 
judge. Harris v. Gal. phi, 17 J. P. 727. '' order on a subsequent n ition i xy without an 

affidavit of service, no counsel then appearing 
Non-Appearance of Bespondent — Affidavit of for the opposing party. Hutton v. Hep worth, (i 
Service.] — An order dismissing an action for Hare. 319 ; 12 Jur. 835. 

want of prosecution v s made subject to pro- An order made upon rffi davit of service of the 
I non on u c an atiid vit. of sei vice, no >nc ai pear no ice e f motion, must: in. t depai * from the t u ms 
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than the notice, if such less extensive order may But two rules moved for under similar circum- 
be more prejudicial to the party against whom it stances should be founded on distinct and 
is made than would have been the larger order separate affidavits ; for as an indictment for per- 
whieh was asked. The notice was, that the jury could not be sustained on the affidavits 
court would be moved to dismiss an original and referred to in the second cause already sworn in 
a supplemental cause, or to direct the original the first, the court will refuse to act on them, 
cause to be put into the paper for hearing; the Meg A, Mizen, 1 D. (K.s.) 865 ; 6 Jur. 857. 
order made upon affidavit of service was, that On shewing cause against a rule obtained by 
the supplemental cause should be dismissed, and the plaintiff to rescind a judge’s order, which 
the original cause put in the paper. The court, directed the master to review his taxation, it 
upon motion, < lischarged the order. Ib. was objected on the part of defendant that there 

"A party obtained an order on motion, the other were no materials before the court to shew what 
side not appearing, but the service of the notice the taxation had been ; the defendant’s counsel 
of motion, though regular, was supported by an saying he had an answer on. the merits, the 
imperfect affidavit Held, that he could not court ordered the master’s allocatur to be pro- 
•subsequently verify the service, and that a new duced at once, without imposing ^any terms, 
notice of motion "must be given. Barton v. Ashcroft 'v. Foulltcs, 18 C. B. 261 ; 25 L. J., G. P. 
Chambers. 4 Beav. 547. 202 ; 2 Jur. (N.S.) 449 ; 4 W. R; 457. 

On the* application of defendant’s counsel, a The court will not hear a motion founded on 
motion stood over ; when it came on again, it documents, unless counsel be furnished with a 
appeared that defendant had since changed his brief, and the solicitor be in attendance with the 
solicitor, but without order, and no counsel then documents. Curtis v. Darcy , 6 Ir. Eq. B. 149. 
■appeared for him. The motion was granted on A defendant cannot vary the title of the cause 
an affidavit of service, Daridson v. Leslie, 9 in a notice or affidavit used upon a motion in the 
Beav. 104. * cause. Kiev nan v. Kernan, 4 Ir. Eq. E. 275. 

An affidavit of service is sufficient, if the ser- 
vice is sworn to have been effected “on the Affidavit not served with Notice of Motion.] 
attorney or agent for the plaintiff in this cause.” — A notice of motion to set aside an award, which 
J lorris\*. Dedicat'd, 9 D. P. C. 130. would expire on the last day of the sittings next 

after such award, was served without any copy 
Parties.] — On a motion to discharge an alleged of the affidavit in support of the application : — 
irregular order, no parties can be heard in sup- Held, that though the court may not have power 
port of the application but those who have joined to enlarge the time for making the application 
in the notice of motion to discharge it. Stubbs under Ord. LXIV. r. 7, there is power under 
v. Sargon, 3 Beav. 408. Ord. LXX. r.l, to hear the application, although 

Some defendants may move to have proceed- the time has expired, if the court deem fit. inn- 
ings taken off the file, without serving their geston Hospital and Stephenson, In re, 54 L. j., 
co-defendants. Hudson v. Ball, 11 Sim. 456 ; 6 Q. B. 248 ; 52 L. T. 101 ; 33 W. E. 551. 

Jur, 160. Affirmed, 12 L. J., Ch. 80. See also Attachment, 

Notice of motion given on behalf of a relator i n 

an information: — Held, irregular; it, should be - — - Summons or Motion.]— The court had 

•on behalf of the attorney-general. Att.-Gen. v. granted an injunction restraining the defendants 
Wright j 3 Beav. 447 ; 10 L. J., Ch. 234. from polluting a stream, but suspended the order 

A person, though not a party to a suit, may for three months. The plaintiff, soon after the 
apply in it by motion (stating his title in the expiration of that period, served them with notice 
notice of motion), unless a long statement of of motion under Ord. XLII. r. 31, for leave to issue 
facts is required to shew his title ; and then he sequestration. The defendants contended that 
must apply by petition. Jones v. Moberts , 12 copies of the affidavits intended to be used had 
Him. 189. not been served with the notice of motion, and 
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and may also refer to notes of the observations made parties to the rule : — Held, that it was not 
of the court on such previous proceedings, necessary that the second rule should be drawn 
Lister v. Leather , 3 Jur. (N.s.) 433 ; 5 W. B. 550. up on reading the first, provided it adverted to 

the first, which was in court. Bland v. Bax. S 
Second Application.]— Where a party fails, in Q. B. 126 ; 15 L. J., Q. B. 1 ; 10 Jur. 8. 
the first instance, from the incompleteness of On the last day of term a rule was made 
his materials, he cannot afterwards come to the absolute on an affidavit of service ; the master 
court. Levi v. Coyle , 12 L. J., Q. B. 295 ; 7 Jur. next day discovering that the affidavit was 
724. defective refused to draw up the rule. The 

The rule that an application once disposed of court considering the rule as a pending rule, 
cannot be renewed under the same circumstances allowed a motion to be made in the sittings, 
and for the same objects is not binding in all after the term to make the rule absolute on an 
cases. Butler , In re , Masters v. Butler , .13 Q. B. amended affidavit of service. Bow v. Bell 4 

341 ; IS L. J., Q.B. 328 ; 13 Jur. 869. Ex. 259 ; 18 L. J., Ex. 391. 

Where a motion besides the merits of the case In drawing up a rule, it is not necessary to 
fails, by reason of some defect in the affidavits, specify the particular document on which it i& 

the court will not give leave to renew the appli- obtained, but it may be described as a paper 

..j.* r?.7 r>.. ..j. a r\ T> ,ido ji; ' . • 1 -i , 1 X., 


llderton v. Burt. 6 C. B. 433. 


writing, provided it is properly verified by affi- 


A judgment signed in an action brought by A. davit, Platt v. Hull , 2 M. & W. 391 ; 5 D. P. C. 
in the name of B. having been set aside by a 583 ; 6 L. J., Ex. 144. 


judge's order, a rule nisi was obtained to rescind 
that order, on the ground that the summons 
upon which it was made had been improperly 
altered by the defendant’s attorney. This rule, 


Order not going beyond Notice or Writ.] 

— The circumstance that an order goes beyond 
the notice of motion on which it is made, how- 


which, by mistake, purported to have been moved ever immaterial as between those who have 
on behalf of B., was discharged upon an affidavit appeared and taken part in the discussion upon 
of B., shewing that the rule had been moved the motion, is not so as to those parties interested 
without any authority from him, and that the in subject-matter of the motion, who, being 
alteration in the summons bad been made with served with notice thereof, did not appear thereon, 
his sanction: — Held, that a second application for these are entitled to rest on their right to 
for the same purpose might be made on the assume that nothing beyond what is contained 

behalf of A., the party really interested. Tilt v. the notice will be asked upon the motion. 

Dickson , 4 C. B. 736. threw, Ex pa rte, 23 L. J., Oh. 761 ; 18 Jur. 339 ; 

The court will not entertain a second applica- 2 Eq. E. 652 ; 2 W. E. 367 — L.JJ. 

■ ,1_ V 1 , j .X. ,* 4.4 


tion upon grounds which might and ought to 
have been brought forward upon a former occa- 
sion. Lefjfjo v. Young , 17 C. B. 549 ; 25 L. J., 
0. P. 176.' 


Priority of Motion to Discharge Prisoner.] — 

A motion to discharge a prisoner from custody A , n , Tr , ■ . , 

has priority over all other motions. Ashton v. *° . tai ^ ^7 er ‘] ^ ieri a c f use 18 

Shornwli . , 48 L. T. 530 ; 29 W. E. 117. u P on a ction for decree, the court has power to 

order the hearing to stand over to prove the exe- 

Attachment of AppUcant.]-An attachment ^“tion of adoed. BaworUtv. Parky", 2 Kay & JT. ; 
issued against a defendant before the making of ‘ ’ 0 * ’’ * ’ W. li. 1 ( 6 . 

a motion by him, but after service of the notice Effect of Dismissal.]— Where a plaintiff, on 
ot motion, will not prevent the motion being m0 i ion for a decree, has not established his case,. 
ft] c ‘7 * c y ts v * -* oraman * ® bim. 384 ; 3 L. -J.,' apparently through some omission on his part,. 
o7. the motion will be dismissed, and the cause left 

' . „ . , „ _ „ 'to come to a hearing. Thomas v. Bernard, 5 

Specially constituted Court— Public Interest.] j UIV (^.s.) 31 ; 7 W. R. 86. 

The divisional court will decline to specially Where* on a motion for .a decree* a plaintiff’ 
constitute a court to hear a motion for a rule to has not made out his case, the court has a discre- 
shew cause, which, it is alleged, involves ques- tion to dismiss the motion with costs, leaving- 
lions or great constitutional importance and the suit unaffected. Ward v. Dhhson, 5 Jur. 


Semble, where a motion for an injunction is* 
treated as the hearing of the action* and there- 
is no statement of claim, the plaintiff is pre- 
cluded from asking relief on any ground not 
specifically claimed by the writ. Serjf v. Acton 
Local Board, 54 L. T. 379. 


Specially constituted Court— Public Interest.] 

-The divisional court will decline to specially 


public interest, although .it might specially con- 
stitute a court to hear the rule argued on the 
question of its being made absolute. Lewis, Ex- Construction — Peremptory.] — A peremptory 
parte, 52 J. P. 264. rule only means so far as the party is not pre- 

vented by the'; act of God or some inevitable 
Court of Appeal.] — Special leave had been accident. Musty Es Case. , Lofft, 262. 786. 
given to make an original motion before the Where a rule is drawn up to shew cause 
court of appeal in a cause which had been heard peremptorily on a day named, it may be made 
before the court, and in which an appeal, was absolute as soon as the court has gone through 
pending in the house of lords : — Held, that the the bar on that day. Lacey. Adamson, 12 M. & W. 
resp< nek nt In d i o right io have the motion first 807 ; 13 L. J.. Ex, 232 : 8 Jur. 409. 
heard before the vice-chancellor. Powell v. 

Elliot, 20 W. E. 194. ■ Conditional.] — Where a rule was made 

absolute for changing the venue from Middlesex 
Drawing up Order.] — In an action of A. to the country; on payment of the costs of the 
against R., the matter' was by rule of court application, u and of all costs reasonably and 
referred to the master. A. died before the bona fide incurred and rendered useless by the 
master’s report was read. His executors obtained rule ” ; and, after taxation of the costs, the 

Si ■mila /hn cl-iowr vxrWir oTvrvril/! hrV/vf,: a tti of 'K/v^n^tiTr rrcstro >a -fit n, i \1 nv f 
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attorneys that he abandoned the rule : — Held, suggestion that it had been decided upon an 
that the rule was conditional only, and that erroneous report of the masters on a point of 
the defendant was not bound to abide by it, practice. Gingdl v. Bean, 1 Man. &G.555; 1 
although the plaintiff had, in the meantime, Scott (n.r.) 890. 

incurred the costs of his witnesses who were on A rule once disposed of, after full argument, 
their way to town before the rule was made cannot be opened again upon a suggestion that 
absolute." Pugh y. Kerr, 5 M. & W. 164. new matter has since come to the knowledge of 

..the party, which might alter the decision of the 
court. Phillips v. Weyman, 2 Chit. 265. 

d. Shewing Cause against Rule. After the parties at nisi prius had entered into 

■ . 1 _ . , . a rule of court, arranging the terms of alternate 

Affidavits.]-— Appearing to oppose a rule does en j 0 y men t of a watercourse, in which terms the 
not waive an objection to the affidavit on which defendant was disappointed of the expected 
the rule was obtained, ?»v. Lee, 4 M. & benefit, the court refused to open the rule and 

o'tVu n* Joi ^°^ uer Ym let him proceed to trial upon putting the plain- 
b M. & bcofct, 21 o; - D. i. C. / 61. . tiff wholly in statu quo in respect of costs, or on 

Cause cannot be shewn till an office copy is terms ‘ whateTe g Fmsel * T . Silcox, 5 Taunt, 

taken of the affidavit on which the rule nisi was ggg 

obtained. Brown v. Probert, 1 D. P. C . 659. But if a rule n isi is discharged through mistake 

See further, Evidence (AiiMDAVirs). 0 f counse i ; n no t stating the terms of the affi- 

If a rule is moved without affidavits none can davits on which it was founded the case may be 

" se A l “ , answer t0 lt; - Athns T ' Mered ^ 4 reheard in a subsequent term. Rex v. Middlesex 
1). r. 0. uoo. {Sheriffs), 1 Chit. 445. 

i. -x Upon a statement of counsel that he had 

Eight of Seply.]-If cause is shewn against ^ fol . mle t0 set aside an award under a 

a rule m the first instance, the counsel who mistaken supposition that an affidavit deposing 
obtains the rule has a reply m support of his to certain facts bad been sworn, -the court, on the 
rul& Aitou., i 1 aunt. 690. day after granting a rule nisi, gkve leave for the 

The crown has a right to reply on a motion for fe to be drawn up as upon reading sncli affi- 

a new trial, after verdict for the crown. Att- davit on conditio / that . should b | sworn on 

f tv v A 5 ° y ' ; that same evening. Per ring v. JCymer, 4 N. & M. 

1 Gale, 147 ; 4 L. J., Ex. 171. 4T7 • 1 H & W °0 

.. °5 ® “°« on a Sf nst whi f T™ « 8hew ? in But. the court" refused to open a rule which 
the first instance, the counsel making the motion had been made absolute without cause shewn, 

A tV'fr-l 0 *?*?■ lw m Jr ° y CaSe - upon an affidavit bv the attorney, alleging that he 
Mmm v. Winter, 1 H. & . 430. understood the rule to be absolute in the first 

Shewing Cause at Chambers. ]-The court has “ftance. Charlton v. Bnrft, 1 M. & Scott, 450. 
no power? without the consent of pXs, to t , T t he “”5 WiU *° .” d a ™ le ’ on ^the ground 
make a rule returnable at chambers on a day out °f fi s f f ,0 '?’ tbe Pities omi tted 

of term. Pdluch v. Turnoeh, 3 Jur. (N.S.) 92. to . 8 ate , the ol “ s a particular statute which 
. The court will not, at the close of a term, dla ? e affected its judgment t, or , decision, 

grant a rule to shew cause at chambers, where ®V\ b Moore ’ 462 ! 1 Bln 8- 398 » 

Chit P “ffi C0UU haVC appUed CarUer - An °‘ U ' 2 “ Non-performance of a condition in a rule is 
It" is competent to the court, in case of neces- a ° ^ oaad f ° r “ n application to Tesciud it. 

sity, to grant a rule on the last day of term. JJ ‘TT' C pp s > 220 ‘ „ , , 

returnable at chambers. Casse v. Wright, 14 . Mistakes m the terms of rules mar be attended 
€ B 56 f> • 28 L 1 C ? 144 on a motion to open them within the same 

On the iast day of term the court will make a term or perhaps that following ; but where more 
rule nisi concerning a matter of a pressing nature tua « ha8 ^psed the affidavits which were used 
returnable at chambers, but it is not the practice 011 the occasion of making the hist rule absolute, 
to enlarge rules returnable at chambers without f, annot be r ^ err f d t0 , ra ord 1 e f. to °P en !*> ? llless 

the consent of the parties. Ih. the new 18 made - and the JS iew I ldc dr£ ™? 

1 .. . up on reading them. Lord v. Hope , o Tyr. 487. 

Other Points.]— The court will not allow a , When a rule nisi has been discharged, the court 
•party, as a matter of right, to shew cause against h f n ° P? we F’ on . the application ot the party 
a- rule in the first instance, although notice has who obtained and supported it, to alter it by 
been given to the other side. Doe d. Wright v. au y portion of it, w'hen the party 

ftnritJi n "NT A V • 8 4 IT ‘ who has shewn cause obiects to the alteration. 

A party upon wdmm the rule does not call is 

not obliged to shew cause, because, he is served , a , ll ^ e been diawn up improvideritly or 
with the rule ; and if he does, the court will not ^ llus ^ a ie ■ )G discharged 

give him his costs of appearing. Johnson r. 011 terms. Brooks v. Weston, 8 Moore, 87. 
Marriat 2 31 P C 343 A rule fraudulently obtained will be discharged 

’ with costs. Bex v. Page , 2 Ld. Ken. 272. 

A rule in the bail court will not be permitted 
e t Re-opening, Altering, and Rescinding. t P Reopened and argued in the full court, in 

the term after judgment has been pronounced, 
Re-opening and Rescinding— When Allowed.] although the judge who heard the case sanctions 
♦. oh -der ims bet-n ni; he nn i nn -n a id iho a] p,Lh di a to (h. mv t. Todd \ di ij\ r d 

affidavit of service in the absence of parties, the H. & l\ 443 ; 7 A. & E. 519 ; W. W„ & 1)^613 ; 7 

court will, on pinper application, give ihe absent i J., Q 13. L 

party leav( o move to discharge the order. If a rule s obtah d anddischam before ho 

Mapp v. Mooch, 22 L. J. Gh 707; 17 Ju 370. single judge in the bail court, th< full court 

' dlio court refused to i ihear a rule, unon a will not allow a rule for the same po rx u to be 

WHMW £ -■ S&SmSmM II lilil | l 
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discussed before them, though on affidavits dis- 
covering facts not previously stated. Rossett v. 
Hartley , 7 A. & E. 552, n. : 5 N. & M. 415 ; 1 
H. & W. 581 ; 5 L. J., K. B. 49. 

.A side-bar rule obtained without disclosing the 
whole circumstances of a case will not be suffered 
to stand. Symonds v. Par member , 1 Wiis. 86. 

Where it is sought to impeach a rule, the 
materials upon which the rule was founded 
should be brought before the court. Needham 
v. Brtstot.ee , 4 Scott (N.R.) 773 ; 4 Man. & 0.262 : 

1 I). (N.S.) 700 ; 11 L. J., C. P. 207. 

Amendment, when Allowed.]— Where a rule I 
cannot be served, it may be amended and 
enlarged, even though it has run out. Grissold 
v. Harding. 1 C. B. (N.s.) 556. 

An issue went down for trial, when an arrange- 
ment was made between the parties (under a rule 
of court), but through inadvertence the plaintiff 
did not ask for the costs of the issue : — The court 
refused to allow the rule to be amended in this 
respect in a subsequent term. Hague v. Robert- 
son, 17 0. B. 548. 

Where, in an action upon an agreement, a 
plaintiff obtained a verdict, and. a rule was 
afterwards made absolute to enter a verdict for 
the defendant, the court, under special circum- 
stances, allowed the rule to be amended by 
directing a nonsuit to be entered, but only upon 
the terms of the plaintiff paying the costs of the 
former action, and of the rule. Sillen v. Hollo- 
way , 14 C. B. (N.s.) 336. 

A rule made absolute or discharged in one 
term cannot be amended in a subsequent term, 
whether on the civil or crown side of the 
court. Reg. v. Hearts of Oadi Friendly Society, 
14 L. T. 360. 

A rule nisi for a mandamus was discharged, 
nothing being said as to costs. In the following 
term an application was made to amend the 
rule by discharging the rule nisi with costs : — 
Held, that the court had no power in such sub- 
sequent term to amend the rule. Ib. 

f. Abandonment. 

A motion not made when called on is to be 
treated as an abandoned motion. Turner v. 
Turner, 15 Jur. 1165. 

A rule, when once obtained, cannot be aban- 
doned by the party moving. Simpson, In re, 17 
L. T. 617. 

If a party obtaining a rule does not choose to 
proceed on it, the other party cannot compel 
him. Doe d. Hareourt v. Roe, 4 Taunt. 883. 

Although the general practice may be for one 
party to the suit to draw up a rule obtained in 
the progress of a cause, if the other party wishes 
to act upon it he should draw it up within the 
time to which it relates; for if not drawn up 
within such period, it is to be considered as 
having been abandoned. Gina ell v. Bean, 1 
Man. & Gr. 50. 

Costs.]— When a counsel intends to ask for the 
■costs of a motion as abandoned, it is his duty 
before doing so to communicate his intention to 

. counsel who is insrru Ted to move. XUha, v. 
Dunbar, 46 L. J.. Oh. 486 : 25 W. K, 306. 8, ?.. 

Notts v „ Biles, 25 W.E. 452. 

The court allowed two sets of costs of an aban- 
doned motion to A. and B., who were sheriffs of 
London and also sheriffs of Middlesex, and had 
been served with the notice of motion in each 
capacity. Von Molten v. Cmden, 21 W B, 356. 


Where court is moved for payment of costs 
under General Order, 5th August, 1818 (3 Madd. 
318 ; 1 Swanst. 328), on account of a notice of 
motion which has been abandoned, such notice 
of motion must be mentioned to the court, and 
must also be produced to registrar before he 
draws up order. Withey v. Haiglv, 3 Madd. 437. 

g. Costs. 

On Bon- Appearance of Parties giving Notice.] 

— When notice had been given of a motion 
before the court to rescind a judge’s order, and 
the parties giving the notice did not appear, the 
court ordered them to pay the costs of the other 
party appearing to shew cause against the 
motion. Berry v. Exchange Trading Co., 45 
L. J., Q. B. 224 ; 1 Q. B. D. 77 ; 24 W. II. 318. 

If a plaintiff does not appear at the hearing of 
a cause on motion for decree, the defendant is 
entitled to his costs without producing an 
affidavit of service. Harter v. Harter , 9 L. T. 
302 ; 12 W. JR. 34. 

Of Abandoned Motions.] — See supra. 

Of Parties Served with Bad Notice.]— Where a 
notice of motion was not given two clear days 
before the day for the hearing Held, that the 
party served was not bound to appear, and 
therefore was not entitled to his costs of doing so. 

; Baubney v. Shuttleworth, 45 L. 5., Ex. 177: 1 
Ex. D. 53 ; 34 L. T. 357 ; 24 W, E. 321. 

Of Party Served, hut having no Interest.] — A 

| party who has been served with a notice of 
motion, hut has no interest in the subject- 
I matter, is not entitled to appear by counsel on 
j the motion merely to ask for his costs, Campbell 
v. Holyland, 47 L. J., Oh. 145 ; 7 Ch. D. 166 : 
38 L. T. 128. 

Therefore, where a plaintiff in a foreclosure 
action, who had parted with his interest, had 
i been served with a notice of motion to reopen 
foreclosure absolute, and appeared by counsel on 
the motion and asked for his costs, he was held 
not to be entitled to his costs of appearance ; 
but inasmuch as, upon his being served with the 
notice of motion, no intimation was given him 
that he need not appeal-, and no tender was 
made to him of his costs of being advised as to 
the effect of the motion, he was allowed 40*. 
costs. Ib. . . 

A party not interested in a motion, who is 
served with notice, is entitled to the costs of 
appearing. Heneage v. Atkin, 1 Jae. & Walk. 
377. 

A party appearing on a motion without neces- 
sity, though served with notice, not allowed to 
have his costs from the party .making the motion. 
Worm-all v. Williamson, 2 Jur. 440. " 

A party served with a notice of motion, though 
not interested in the subject-matter of the motion, 
is yet entitled to the costs of appearing. Tabu- 
team v. Warlmvton, 4 Dr. & War. 267. 

A party unnecessarily serving notices in a 
cause shall pay ihe costs occasioned thereby. 
Hogan v. JHNnnara, 2 Jo. & Lab 242. 

Where a party is served with a petition or 
v >tice of motion. lie is not b mid o take, upon 
himself tin responsibility of deciding whether 
his interest in the matter is suck as to render it 
necessary for him to appear, and he will not be 
deprived ot the costs of hi-* appearance on (he 
ground that he is not interested in the matter. 

... Ijr.+J. . a T> nAi 
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Parties, though not, formally served with a ceed with the motion. . The bill revived by 
.•••••• 'notice; ! -ei motion, yet substantially made respon- the executors was dismissed with costs. The 

dents, held entitled to their costs, the plaintiffs costs of the abandoned motion are not costs in 
having requested their solicitor to appear, and the cause. Lewis y. Armstrong, 3 Myl. & K. 
having furnished to him a copy of the notice, and 69. 

informed him by letter of the time when the As contrary to the principle of the court, an 
motion would come on. Shaw v. Forrest, 20 action on a post obit was restrained, and siihse- 
Beav. 2-19. quent motion to set aside the injunction was 

refused with costs ; such case being against the 
Ashing for by Notice.]-— Motion granted, but general rule that costs of motion for injunc- 
costs refused, because not sought for in the tion, or to dissolve an injunction, refused, are 
notice. Little v. Johnson , 1 Moll. 234. costs in the cause. Mar sack v. Reeves, 6 Made!. 

Costs given on a motion, although not men- 108. 
tinned in the notice. Every motion on notice, From the error of the commissioner the names 
whether the notice mentions costs or not, is of the witnesses examined in the cause were 
made at the peril of costs’ to the applicant. If not affixed to the ingrossment of their deposi- 
no mention is made of costs in the notice of a tions. On a motion for the suppression of the 
successful motion, no costs are given against depositions on this ground, it was ordered that 
the opposite party, if he does not appear ; nor the names should be added to the ingrossment, 
even if he does appear and resist, if lie does not and that the costs of the motion should be costs 
put the party making the motion to additional in the cause. Lee v. FJgremont, 2 Be G;. & Sm. 
expense by affidavits or documents; but if he 363 ; 17 L. J., Ch. 437 ; 12 Jur. 660. 
puts the party to such additional expense, the When at the time of a motion no order is 
ap] dicant may have costs, although he did not made regarding the costs of it, they follow the 
seek costs by his notice. II), " costs' in the cause, especially in the case of 

Costs not given on a motion unless mentioned injunction bills, j Bourne v. Farr an, 6 Ir. Eq. E. 
in the notice. Mann v. King, 18 Ves. 297. 659. 

An order having been made by, a vice-chancellor If no direction is given by the court con- 
refusing a motion with costs, an order is made corning the costs of a motion, they are costs 
by the Lord Chancellor giving relief inconsistent in the cause. Hind v. Whitmore, 2 Ivay & J. 
with the first mentioned order. That, order, 458. 

having been recited by the subsequent order. Where an order is made giving the plaintiff 
though not expressly discharged thereby, is no the costs of suit, and nothing is said about the 
longer a subsisting order. The costs of the costs of a motion for an injunction, the plain- 
present application to stay proceedings under tiff is entitled to them under the liberty to apply, 
the vice-chancellor's order were given, though and must apply by petition. Harris v. Hilliard, 
not asked for by the notice of motion. • Dawson 20 L. T. 210. 

v. Jay, 2 W. E. 598, The usual rules as to the costs of motions do 

Costs of a motion may be given, although the not always apply ; and where one of the parties 
notice of motion does not ask that the order may is ordered to pay all the costs of a suit up to a 
be made with costs. Powell v. Cockerell, 4 given time, the costs of motions made during 

Hare, 57 2 ; 15 L. J., Ch. 196 ; 10 Jur. 243. that time may be included in the costs of the 

Costs of a motion may be given, though not suit. Webster v. Manly, L. E. 4 Ch. 372 ; 20 

asked for by the notice of motion. Clark v. L. T. 387 ; 17 W. E. 545. 

Jaques, II Beav. 623. When a motion for an injunction involving 

Costs given, though not asked by the notice of the merits of the cause was ordered to stand over 
motion. Butler v. Gardener, 12 Beav. 525. to the hearing, and afterwards the bill was.' 

Where a notice of motion does not ask for changed into an information and bill, and at the 
costs, it is irregular where the respondent does hearing a decree for a perpetual injunction was 
not appeal’, to take an order for costs upon an made with costs, the plaintiff’s costs of the- 
affidavit for service. Pratt v. Walker, 19 Beav. motion, though not specifically mentioned, are 
261. costs in the cause, and will be allowed him on 

taxation. Att. - Gen. Lonsdale {Lord), 40 L. J.,. 
Where Costs in the Cause.] — Party making sue- Ch. 198 ; L. E. 6 Ch. 141; 23 L. T. 794 ; 19 
cessful motion is entitled to his costs as costs in W. E. 235. 

the cause, but party opposing it is not entitled to A motion for a receiver made by a plaintiff in 
his costs as costs in the cause. Mem., 1 Sim. & S. a partnership suit was ordered to stand over till 
857. the hearing of the cause, and no older was made 

Party making motion, which fails, ■ is not as to the costs of the motion. Afterwards the 
entitled to his costs as costs in cause, but common order was made for dismissing the bill 
party opposing it is entitled to his costs as costs for want of prosecution : — Held, that the defen - 
in the cause. Ih. d ant’s costs of the motion must be allowed 

Where motion is made by one party, and not him as costs in the cause. Corcoran v. Witt, 
opposed by other, costs of both parties are costs 41 L. J., Ch. 67 ; L. E. 13 Eq. 53 ; 25 L. T. 658. 
in the cause. Ik. 

The costs of a motion to advance a cause under Costs Eeserved.] — If the costs of a motion are 
the 4tl Or-d r of May, 1839, ordered to be paid reserved until the hearing, and at. tin hearing no- 
bv the plaintiff. Browne v. Lockhart, 10 Sim. mention is made of these costs, hue the costs of 
420 ; 9 L. J., Ch. 53. the suit are reserved until the hearing for 

Costs of an application to advance the cause further directions, that reservation does not. 
being granted, directed to be costs in the cause, include rim costs of the motion, and eonse- 
Cariheiv v. Barclay, 10 Sim, 273. quently the court can make no order respecting- 

A party gave notice of a motion, and died them. Gardner v. Marshall, 14 Sim. 575 ; 9 
before the motion was heard, and the suit was Jur. 978. 

revived by his executors, who declined to pro- On a motion for an injunction being refused,, 
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the costs were reserved do the hearing of the with costs, had not been paid. Killing v. Killing, 
cause ; and at the hearing the injunction was 6 Madd. 68. 

decreed, and the defendant was ordered to pay to If costs are not taxed, however, nonpayment 
the plaintiff the costs so reserved, as well as the is no objection, Id., n. 

general costs of the suit relating to the injune- Motion under the circumstances dismissed 
tion. But, on appeal, this course of proceeding with costs, the defendant being in contempt 
was disapproved b/the Lord Chancellor, and the for nonpayment, of costs of a like motion, 
decree Was altered by. striking out the order for Needham v. Needham , 1 Coop. C.C. 208, n. 


payment of the reserved costs. 
I Maen. & G. 417. 


Lewis v. Smith , 


If a party allows a notice of motion to be twice 
discharged with costs, such conduct is oppressive, 


If a plaintiffs motion is successfully opposed and the court will not hear the motion until 
by a defendant on affidavits, and before answer, provision is made for payment of those costs, 
the rule is to reserve the costs until the hearing. Blahe v. Blake , 2 Hog, 190. 


Sec us. if the plaintiff moves on the defendant’s 
answer. Waving v. Manchester, Sheffield 4* 
Lincolnshire By-, 2 H, & Tw. 239 ; 18 L. J., Ch, 
450 ; 14 Jur. 613. 

When upon an interlocutory application there 

. . ' 1 . . . * xl-,. „ L.'ll ...'ll 


A motion being refused with costs, the party 
cannot afterwards renew the motion till the 
costs have been paid, Oldfield v. Cobbett, 12 
Beav. 91. 

A second motion for the same object which 


is reason to suppose that the bill will never had previously failed with eosts, cannot be made 
come to a hearing, it should be. asked that the until those costs have either been paid, or been 
costs of such interlocutory, application may be secured by a payment into court. Bur dell v. 
reserved not simply to the hearing, but till Hay , 33 Beav. 189. 
hearing or further order, or be made costs in the 

cause. v Bum-bold v, Forteath, 4 Jur. (N.s.) 608. As to Stay of Proceedings until Payment of 
Reservation of the eosts of a motion, but Costs of Former Proceedings.] — See supra, $TAY- 
' providing for the event of the bill being dis- IN(* Proceedings, col. 306. 
missed before the hearing, Jones v. Batten , 

10 Hare (App.) xi. ; 22 L. J., Ch. 13; 16 Jur. Ex parte.] — Costs cannot, be given on an 
1059 ; 1 W. R. 275. ex parte application. Cast v. Poyser, 26 L. J.. 

Where a plaintiff’s costs of two motions were Ch. 93, 353 ; 3 Jur. (N.S.) 38. 
reserved to the hearing, and were then by 

mistake omitted to be provided for by the Two Objects.] — Where the motion is for an 
decree, which had been unrolled, the court, on injunction which is refused, and also for inspec- 
petition, made a separate order for their pay- tion of papers, the latter not being objected to 
ment. Vi tie y v. Chaplin , 3 De G. & J. 282 : 28 at the bar, the court will give the defendant the 
L. J.. Ch. 164; 7 W. R. 159. eosts of the motion. Robertson v. Eastern 

On a motion some time previously, to have a Counties By., 11 L. J., Ch. 101 ; 5 Jur. 1149. 
second bill on behalf of an infant taken off the Where a notice of motion embraces two 
file, the court had not made an order in the objects, and the principal one fails, the party 
terms of the motion, but by an order intituled moving must pay the costs of the motion, 
in both suits had retained the second bill, and Starch v. Young, 5 Beav. 557 ; 12 L. J., Ch. 56. 
reserved the costs of it and of that motion. The Where one part of a motion is of course, and 
question coming on now to be finally settled as the other part contested and refused, the court, 
to the costs of the second suit and of that although it grants that part which is of course, 
motion : — Held, that it was not now open to the will order the party moving to pay the costs of 
court to omit all provisions for the costs of that the motion. Murray v. Walter , Or. & Ph. 114 ; 
second suit. Ashley v. Allden, 16 Jur. 460. 3 Jur. 719. 

An application to the Master of the Rolls, on 

the certificate of plaintiff’s counsel, to advance Absence of Party.]-— An order made in the 


second suit. Ashley v. Allden, 16 Jur. 460. 3 Jur. 719. 

An application to the Master of the Rolls, on 

the certificate of plaintiff’s counsel, to advance Absence of Party.]— An order made in the 
a cause as a short cause, was refused on the absence of a party on motion, of which he had 
defendant’s counsel stating that it was not a no notice, that he should pay the costs of such 
short cause, and the costs of the motion were motion, is irregular. Beadles v. Burch, 9 L. J., 
reserved. The cause afterwards came on in its Ch. 348. 

'regular course, when the court, being of opinion 

that the cause was a proper one to be heard as a After Amendment.] — Costs occasioned by a 
short cause, gave the plaintiff the costs of the notice of motion which was rendered ineffective 
motion. Aid worth v. Robinson , 2 Beav. 287. by a subsequent amendment of the bill, must be 
When the court orders a motion to stand till paid by the plaintiff. London A Black-wall By. 
the hearing of the cause, it in effect reserves to v. Limeho use I)i strict Board of Works, 3 Kay A J, 
itself tire right of dealing differently with the 123. 

eosts of the motion, and those of the cause. If, between the giving of a notice of motion 
Singer v. Audslcy , 41 L. J., Ch. 229 ; L. li, 13 Eq. to dismiss, and the making of the motion, the 
401 ; 26 L. T. 238 : 20 W. R. 438. plaintiff obtains an order. to amend, the plaintiff 


eosts of the motion, and those of the cause. If, between the giving of a notice of motion 
Singer v. Audslcy , 41 L. J., Ch. 229; L. li. 13 Eq. to dismiss, and the making of the motion, the 
401 ; 26 L. T. 238 : 20 W. R. 438. plaintiff obtains an order to amend, the plaintiff 

must pay the costs of the motion, but no order 
Costs of Former Motion not Paid.] — Costs for will be 'made upon it. Davenport v. Manners, 
an irregular motion, for leave to amend, not 2 Sim.- 51 4. 


having been paid, a second motion was/ also , 
refused with ' costs. Philipps v. Stephenson, Discharging Order.] — An order ;; to discharge 
9 Price, 205. " an irregular order with costs” carries the eosts 

■V renewed motion cannot b< made until tin of ihe application io discharge It, West v. 
costs occasioned ! y the formei notice of motion. Smith 3 Beav. 492 ; JO L. J. C-h. 218. 
are paid, Belh-ha mbe.r v. Cirri 3 Madd. 550. 

See a bo Tan nt v. Trcwit. Bimb. 86. ^ Costs Occasioned.]— li The costs of and occa- 

Ordei discharged, on ground that, costs of tup sloped by the application*’ include the costs of 
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Motion to rectify ^Register — Interlocutory charging it, they are not payable to the successful 
Motions.] — On the 23rd July, 1889, a motion on party, im., 1 Chit. .398, S. P., Bri?i7ter y. 

behalf of W. to remove his name from the Pascoe, 4 D. P. C. 566 ; 1H.& W. 851. 

register of the company in respect of certain A rule which does not ask for costs cannot be 

shares, came on for hearing as an action with made absolute with costs. Gleddon v. TrcbbU, 

witnesses. W. was not present for examination, 9 C. B. (n.s.) 867. 

and the court, as an indulgence, allowed the The general practice is for the court not to 
motion to stand over till the Michaelmas sittings, give costs where they are not asked for by the 
on condition that W. paid to the company “all rule, unless there are special circumstances, 
their costs of such _ motion incurred up to the Marriott , In re, 1 C. B. (n. s.) 499. 
present time, including the costs of the hearing Where a rule prays for several things, to some 
of this motion this day” On the 16th December, of which the party is entitled, and to others not, 
1S89, Kay, J., decided the motion in favour of but cause is shewn against all, no costs are given 
V\ T ., and ordered the taxing-master to tax the on either side ; though if cause had been shewn 
costs of W. of his motion, except the costs of against the bad part only, the party shew in o- 

the said order of the 23rd July, 1889, directed would have had costs. Alircn v. For ninth 1 

to be paid by him. The solicitors of the com-, D. P. C. 49. 

pany sent in a bill of costs of the motion up to Where an affidavit answered a rule nisi for 
the 23rd July, 1889, including the costs of the setting aside proceedings for irregularity, with 
motion on that day. W. objected to pay any costs, but was written in a cramped and slovenly 
costs for items .which were utilised at the post- hand, the court refused to grant the costs of the 
poned hearing, lit also objected to pay the opposition. Bam v, Jo nr*, 8 1). & U 114. 

. costs of an interlocutory application to attach If a rule is drawn up in the alternative, the 

the secretary of the company for non-compliance party who fails on the substantial question is. 
v itl m or let for discc ery, wl icl cost had by i t ent led to the costs oi the n e. dthou h 
ccmst °i been made costs in the action also the he succeeds upon the alternative. V* Andrew 
c j° s 01 f- ir! erlocurory j j icat i > pos pone v. iilenntt, 1 Scott. 99; 1 Bine. (m.c. ) 270* H 

Ac tual n which n » order was made Held, D. P. C. 120 ; 4 L. J.. 0. P. 4. 

that the taxing-master had acted upon a wrong A rule to set aside a judge’s order having been 
principle in including these interlocutory appli- drawn, up at the instance of the defendant, 
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without mentioning costs, the plaintiff consented 
to its being made absolute, notwithstanding the 
defendant obtained a second rule, drawn up 
with costs, stating that he abandoned the first : 
— The court directed the costs to abide the event 
of the cause. Jeves v. Hay, 1 Scott (N.R.) 899 ; 
1 Man. & G. 890. 

Upon a motion to postpone a trial, the notice 
of the intended application omitting to offer the 
costs of the postponement, the court made the 
rule absolute as well on payment of those costs 
as of the 'costs of the motion, though cause was 
shewn in the first instance. Ward v. Bucher, 
6 Scott (N.R.) 45. 

A party who shews cause successfully, in the. 
first instance, against a rule, which, if granted, 
would be a stay of proceedings, and operate to 
his prejudice, will be allowed the costs of oppos- 
ing the rule. Ileum e v. Tier exford, 3 D. & L. 
464 ; 15 L. J., Ex. 78 ; 10 Jur, 76. 

On discharging a rule with costs, the practice 
of the court generally is, not to order them to 
be paid to anyone not a formal party to the 
rule, without a separate application with that 
object. Reg. v. Green , 2 G. & I). 789. 

The court lias a discretionary povrer to order 
costs to be paid by persons making affidavits in 
support of a motion, particularly attorneys m 
their professional character ; but if the claim 
for costs arises on the affidavits in answer, there 
must be a special application, lb. 

After an inquisition .under the Tithe Commu- 
tation Act (6 & 7 "Will. 4, c. 71), s. 82, the owner 
of the land obtained a rule to set aside the wmit 
under which it was taken, and all subsequent 
proceedings, which after argument was dis- 
charged, no mention being made of the costs : 
—Held, that the costs of shewing cause against 
that rule could not be taxed as part of the costs 
of the inquisition. Hammersmith Rent-charge, 
In re, 19 L. J., Ex. 66 ; 14 Jur. 917. 

A party served with a rule calling upon him 
to shew' cause is not entitled to his costs of 
appearing upon the rule, if he has no costs to 
shew. Cassidy v. Stewart , 4 Scott (N.R.) 187 ; 
3 Man. & G. 575 ; 10 L. J.,' 0. P. 57. 


XVII. SUMMONSES. 

a. In General, 685. 

b. Originating Summons. 

1 . * Jurisdiction, 689. 

2. Service of, 694. 

3. Other Points. 695. 


a . In General. ■ | 

Determination of Questions at issue in Action.] ! 

— Except to the extent to which special provi- 
sions are made by the rules, as, for instance, by 
Ord. XV., the plaintiff in an action is not entitled 
to take out a summons for the determination of 
the questions which are at issue in the action, 
and which will properly be decided at the trial. 
Jhrrthveieh v Hansford. 54 L. J., CIl. 509: 28 
Ch. I). 79 ; 83 W. XL 101. 

Service— -Out of the Jurisdiction,]— The plain- 
tiff having obtained judgment against the defen- 
dant, a foreigner resident out of the jurisdiction, 
i summons a sued b leave of a judge at 
chambers calling on the defendant to shew cause 
vd v a reeen or should not be appointed. On an 

fln’w-i cnrvimATlS At\ 


the defendant out of the jurisdiction : — Held, 
that there was no jurisdiction to grant such leave. 
Weldon v. Gounod , 15 Q. B. D. 622. 

A judge of the chancery division has authority 
to order service out of the jurisdiction of a 
summons under s. 9 of the Vendor and Purchaser 
Act, 1874. Drapers' Co. v. Me Garni, 1 L. R,. Ir, 13 a 

The court has jurisdiction to order service of a 
summons under the Companies Act, 1862, ss. I00 y 
165, upon respondents out of the jurisdiction* 
British Imperial Corporation, In re, 5 Ch. D. 
749 ; 25 W. B. 583. 

. Leave will not be given to serve a summons 
for taxation of costs upon a foreigner out of the 
jurisdiction. Brandon , Ex parte, B our on, In re, 
54 L. T. 128; 34 W. B. 352. 

Where the plaintiffs sued for goods in the 
possession of the defendant, and it appeared that 
a foreigner residing out of the jurisdiction claimed 
the right to the same goods, and would probably 
sue the defendant in respect of them, the court 
gave the defendant leave to serve an inter- 
! pleader summons out of the jurisdiction upon 
| the foreigner. The effect of service out of the 
jurisdiction in such a case is to give the foreigner- 
notice of the proceedings, within the jurisdiction, 
so that he may appear and prosecute his claim,- 
or, if he does not appear, so that any future 
claim prosecuted by him against the defendant 
in respect of the subject-matter of the action 
| within the jurisdiction may be barred. Or edit o 
Gerundeuse v. Van Weede , 53 L. J.,, Q. B. 142 ;; 
12 Q. B. D. 171 ; 32 W. B. 414 ; 48 J. P. 184. 

If it is desired to make a foreigner residing out 
of the British dominions a party to proceedings 
to be commenced by administration summons,, 
he should be served with notice of summons, and 1 
not with the summons itself. McLaughlin, in re, 
Roulston v. McLaughlin, 25 L. B., Ir. 513. 

Of Originating Summons. }-~-See infra. 

Substituted Service.]— A sum of money 

having been paid into court for the benefit of the 
defendant, Ml, his solicitor, obtained a charging 
order for costs upon it under 23 A 24 Viet. c. 127, 
s. 28. The costs had been taxed ex parte, M. 
then took out a summons to shew cause why the 
sum of money paid into court should not be paid 
out to him in part satisfaction of his taxed costs. 
This summons could not be served upon the 
defendant, who appeared to be wilfully evading* 
service of it. L. had acted for the defendant 
after M. had ceased to do so, and H. had intro- 
duced the defendant to M. : — Held, that sub- 
stituted service of the summons should be allowed ; 
that a notice calling upon the defendant to appear 
in one month should be put up at the master’s 
office, and served upon L., and H., and advertised 
in the ” Times ” newspaper, and thereupon, if the 
defendant did not appear, an order might be 
made on the summons. Hunt v. Austin, Mason , 
Ex parte , 51 L. J., Q. B. 455 ; 9 Q. B. D. 598 ;• 
47 L. T. 300— C. A. 

Form. ]— The omission or imperfect description 
of the year in the date of summons is immaterial ; 
it is sufficient if the day and month are properly, 
stated. Solomons v. Nainhj, 5 M. & W. 389 ; 
7 JD. T. <2. 459 : 8 L. J., Ex. 267. 

The word peremptory was put upon a sum- 
mons, without- the anthori y of the judge, and 
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the summons was returnable, by agree* 
><*woen the parties the matter was Dost- 


riking Out — Frivolous and Vexatious,] — A 

:ncms under the Vendor and Purchaser Act 
Kg for relief, to which it is plain from the 
ract that the applicant cannot be entitled, 
he stayed as frivolous and vexatious. A. 
jd with B. to sell him a public-house, and 
in ease A. should take, or be interested or 
erned in a public-house within one-third of 
le of the premises sold during the occupation 
!. or his widow, A. should pay to B. 500/., 
a covenant to this effect should be inserted 
he conveyance. A.’s title- to the property 
isted of an agreement to purchase it from C., 
;h contained a similar provision limited to 
occupancy of A. and his widow, and not 
tioning any covenant in the conveyance. B. 
pted the title and tendered a conveyance 
aining a covenant by C., in the terms of A.’s 
ement with B. C. refused to enter into this 
nant, and B. took out a vendor and purchaser 
mons for a declaration that he was entitled 
- covenant by C. A. moved to stay prof 
ings under the summons as frivolous and 
i-tious : — Held, that, as it was clearly irnpos- 
• to make a declaration on the summons 
■h would he binding on B., and the relief, if 
to which the applicant was entitled was 
ifie performance with abatement, to which 
declaration asked would not help him, the 
mons ought to be struck out as frivolous and 
itious. Bartlet and Berra's Contract , In re, 
u I. 751. 

'tinsel,] — The rule against hearing counsel at 
fibers during term did not apply to summonses 
■h were taken out and returnable in vacation, 
adjourned to a day in term. Doe d. Roberts 
\oe, IS M. & W. 691 ; 2 D. & L. 673 ; 14 L. J.. 
101 . 

shearing by another Judge.]-- Where a judge 
upon hearing the parties on a summons, 
sed an order, it is highly improper to proceed 
umraons before another ju<ige ; the party 
tistied may apply to the court. Wright v. 
mson, 5 Taunt. 850. 

feet of, as a Stay of Proceedings,]— A sum- 
5 stays nothing unless it is returnable before 
udgment may be regularly signed. Calze v. 
eton ( Lord ), 2 W. Bl. 954. 
summons is no stay of proceedings unless 
wed up. Knowles v. Valla nee, 1 Gale, 16. 
summons returnable before judgment is 
d operates as a stay of proceedings. Morris 
<mt. 1 Gliit. 93. 

iere a judgment and an attendance upon a 
tons are running together, the summons 
be attended before judgment can be signed. 
on v. Warren, 3 D. & L. 142 : 14 L. J., Q, B. 
10 Jur. 375. 

summons to stay proceedings is waived by 
ielivery of a plea before the summons is 
IK 

imnmons served after judgment signed does 
peratc as a stay of proceedings, so as to pre- 
Che plaintiff from making up and carrying 
s judgment roll. Phillips v. Birch , 2 IX 
97 ; 5 Scott (3sr,Kl) 178 : 4 Man. & G. 403 ; 
J. : 0. F. 297. 

unimons for a stay of proceedings on pay- j 
rd debt and costs (in an action in which 
lent had been give n by w faul ) was i ikm 
1 r.hi 2 4 th Anril, remmable on the 25th. 


poned until three o’clock on the 28th. On the 
morning of the 26th, the plaintiff executed a 
writ of inquiry, of which notice had been pre- 
viously given : — Held, that, as the summons 
operated as a stay of proceedings from the time 
at which it was originally returnable on the 25th, 
the execution was bad and must be set aside. 
Serjeant v. Brown , 2 IX (n.s,) 985 ; 7 Jur. 700. 

An order “ peremptory ” for time to plead does 
not preclude a defendant from again applying 
by summons for further time : and, if he takes 
out such further summons, judgment signed for 
want of a plea after the summons is returnable, 
is irregular. Bcazley v. Bailey, 16 M. & W. 58 ; 
4 D. & L. 271 ; 16 L. J., Ex. T; 10 Jur. 906. 

Costs — Adjourned.] — When a matter stands 
over in judge’s chambers, the summons is ad- 
journed, and therefore the costs of obtaining a 
new appointment and serving it will be disallowed 
on taxation. Catlin, In re, 18 Beav. 512. 

An adjournment into court is part of the 
proceedings in chambers, and the costs of such 
adjournment go with the costs in chambers. 
Mitchell, In re, 33 L. J., Ch. 187 ; 9 Jur. (N.s.) 
1272 ; 9 L. T. 282 ; 12 W. E. 39. 

The party at whose instance an adjournment 
is made will not have to pay the costs thereof, 
even if the question appears unarguable, unless, 
in the opinion of the court, there has been mis- 
conduct in bringing forward the question for the 
decision of the judge. Ib. 

Where a summons had been taken out at 
chambers, afterwards adjourned into court, and 
abandoned by the plaintiff, the court, on motion, 
by the defendant, ordered that the costs incurred 
by him in preparing to meet such summons should 
be taxed, and paid by the plaintiff. Lister v. 
Bell, 28 L. J., Ch. 162 ; 5 Jur. (N.S.) 115. 

The same practice prevails whether the 
summons has or has not been adjourned into 
court. Ib. 

Where an adjourned summons is refused, the 
applicant will, as a general rule, have to pay the 
costs of the summons as well as the adjournment. 
Beach v. Sleddon, 39 L. J., Ch, 123. 

When a summons is dismissed with costs, the 
costs willy as a general rule, include all the costs, 
both of the adjournment and in chambers. 
Alcochv. Gill , 21 L. T. 704. 

When a summons is dismissed with costs, costs 
in. chambers are included as well as costs in court. 
Ip stone Dark Colliery Co., In re. Brough's Claim , 
18 W. E. 285. 

Upon a summons being adjourned into court, 
the “ costs of the application ” directed to be paid 
by the party against whom the court decides are 
simply the costs of the Adjournment. European 
Central By., In re, Holden , Ex pa rte, L. It. 8 Eq. 
444 : 21 L. T. 197 ; 17 W. E. 875. 

When a claim against a company in liquidation 
is adjourned into court and allowed with costs 
out of the estate, only the costs of the adjourn- 
ment. into court are meant to be given, and the 
costs incurred by the claimants in chambers must 
be added to the amount of the claim. Wright, 
Ex parte, General Estates Co.. In re, L. K. 8 Eq. 
123. 

Other Points.] — Costs follow a reversal 

of a decision of a judge at chambers. Friend v. 
L. C G D. By.. 25 W. K. 735. 

On a summons adjourned from chambers to 
the court, it is the practice to certify for counsel, 
Graham v Graham, i Jo) ms. 624. 
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Oil an adjournment from chambers, the court Ord. LV. r. 3, was for relief against trustees, 
.always certifies for counsel. Gretille v. Gremlle , executors, or administrators, and that the sum- 
5 Jur (NS) 1237 • 8 W. R. 130. rnons did not come within the order, and, 

" 'see now R. S. C. 1883, Ord. LXY. r. 27, suh-r. 16. therefore that there was no action in which an 
' ■ ’ order could properly be made, and that the motion 

must be dismissed. Deask, In re, .Pichardson 
h . Originating Summons. v . Leash, 65 L. T. 199. 


1. Jurisdiction. 

Effect of Ord. LV.] — The it. 3 and 4 of Ord. 
LV. are only rules of procedure, and only enable 
•certain proceedings to be taken by way of 
originating summons that would before have had 
to he taken by action, and do not enlarge the 
•class of persons entitled to take those proceedings. 
llarq reaves, In re, Dicks v. Have, 59 L. J., Ch. 
375 ; 44 Ch. D. 236 ; 62 L. T. 819— C. A. 

Delivery up of Papers by Solicitor.] —The 

expression “originating summons” does not 
include every summons by which proceedings 
.are Commenced without writ, but has reference 
•exclusively to summonses by which such pro- 
ceedings are commenced as could formerly have 
only been commenced by bill or writ. Conse- 
quently the procedure laid down by the rules in 
the case of an originating summons does not 
apply to a summons for the delivery up of papers 
by a solicitor. Holloway, In re, Pallister, Ex 
parte, 63 L. J., Q. B. 672 ; [1894] 2 Q. B. 163 ; 

9 JR. 384 ; 70 L. T. 615 ; 42 W. R. 433— C. A. 

Equitable Tenant for life — Possession — 
Custody of Title Deeds.] — The court has power 
to make an order allowing an equitable tenant 
for life to take possession of settled property, 
.and giving him the custody of the title deeds, 
upon an originating summons. JJayofs Settle- 
ment, In re, liagot v. Kittoe (8 R. 41), followed. 
Neweii, In re, Newen v. Dames, 63 L. J., Ch. 763 ; 
[1894] 2 Ch! 297 ; 8 R. 309 ; 70 L. T. 653 ; 43 
W. R. 58 ; 58 J. P. 767. 

Question between Annuitant and Devisee of 
Xand charged with Annuity.] — A person con- 
tingently entitled to an annuity charged by will 
on lands specially devised, took proceedings by 
originating summons against the executors and 
trustees, and the devisee, to have it determined 
whether he was entitled to be paid the annuity : 

■ — Held, that there was no jurisdiction to decide 
the question on summons under Ord. LY. r. 4. 
Newman s Trusts, In re, 29 L. R., Ir. 9. 

Creditor’s Action — Absence of Legal Personal 
Representative,] — A judgment creditor took out 
an originating summons under Rules of Court 
1883, Ord. LV, rr. 3, 4, against the husband of 
the judgment debtor, who had died intestate, 
•as the person “entitled to take out letters of 
administration of the estate” of the deceased, 
for administration of that estate. The defendant 
had applied for, but had not yet obtained, letters 
of administration, and there was in fact no legal 
personal representative of the intestate yet j 
constituted. The plaintiff moved for the appoint- 
ment of a receiver. In opposition to the motion, 
an affidavit was made by the defendant, stating 
that since his wife's death he had taken all 
necessary st ei tc takeout letters of administra- 
tion, and that it was his intention to do so 
immediately : — Held, that the summo s was bad, 
even treating ir as a wrii knot it asked nly foi 
a U d list-ration • f the estate, and there was no 
legal personal representative before the court : 
that the summons specified in Rules of Court, 


Executor — Money to whom belonging.]— One 

executor took out an originating summons against 
the other executor and the testator’s widow to 
have it decided whether a sum of money in the 
possession of the widow, and which slie alleged 
had been given to her by her husband in his 
lifetime, belonged to her or to her husband’s 
estate : — Held, 'that on the originating summons 
the court only had jurisdiction to decide points 
which could have been determined in an action 
for the administration of the estate, and therefore 
had no jurisdiction to determine the question as 
to whom the money belonged. Davies, In re, 
Davies v. Davies (38 Ch. D. 210), approved. 
Doyle, In re, Doyle v. Ilayes, 59 L. 3., Ch. 1 ; 
43 Ch. D. 18 ; 61 L. T. 542 ; 38 W. R. 17— C. A. 

Forfeiture of Lease — Application for Relief.]— 

An application by a lessee, under s. 14, sub-s. 2, 
of the Conveyancing Act, 1881, for relief against 
forfeiture by reason of a breach of covenant 
cannot be made by originating summons. Lock 
v. Pearce, 62 L. J., Ch. 582 ; [1893] 2 Ch. 271 ; 
2 R. 403 ; 6S L. T. 569 ; 41 W. R. 369— C. A. 

Question between Legal Devisees.]— Upon an 
originating summons under r. 3 of Ord. LV. of the 
Rules of {Supreme Court, 1883, there is jurisdic- 
tion to determine such questions only as before 
the existence of that rule could have been 
determined under a judgment for the adminis- 
tration of an estate or execution of a trust. 
Consequently, there is no jurisdiction upon an 
originating summons to decide a question arising 
between legal beneficial devisees under a will. 
Davies, In re, Davies v. Davies, 57 L. J., Ch. 759 ; 
38 Ch. D. 210 ; 58 L. T. 312 ; 36 W. R. 5S7. 

Question affecting Person claiming adversely 
to Will.]— The court has no jurisdiction, on an 
originating summons under r. 3 of Ord. LY. 
of the Rules of Court, 1883, to determine a 
question affecting a person claiming adversely 
to the will of a deceased person. Bridye, In re , 
Franks v. Worth, 56 L. J., Ch. 779; 56 L. T. 
726 : 35 W. R. 663. 

Construction of Will— Settlement.]— H. de- 
vised lands to T. in terms which raised a question 
whether the lauds passed to T. in fee or for life 
only, with remainder to A. as tenant in tail 
under a prior settlement, the legal estate in the 
lands passing direct to the devisee or devisees, 
and there being no trustees of the will. H.dicd 
in 1863. T. died .in 1884. having devised his 
real estate to trustees. A. executed a disentailing 
deed and a resettlement of his estate. The 
trustees of T.’s will took out an originating 
summons under Ord. LA. r. 3, ins 1 ng A, and 
the trustees of his resettlement defendants, foi 
the determination of the questions whether the 
lands devised by the will of H. passed to T. in 
fee, and thence to the trustees of his will, per 
whether they belonged to T. for life only with 
remainder to A. in. tail, and if so, were included 
in A.’s resettlement Hi w teat Ord. h * . r. y 
did not apply to the case, and that the court had 
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no jurisdiction to determine the questions upon offer to redeem. , Hobbs v. Law Reversionary 
•an. : originating summons. -■ Carlyim, In re , • Car- ■ Interest Society, 65 L. J., Cli, 906 ; ;[1896]2 Ch, 
lym v‘. Carlyon, 56 L. J., Ch. 219 ; 56 L. T. 151 ; 830 ; 75 L. T. 309. 

f > ‘ ' J,> * Action for Redemption— Disputed Title. ] 

Appointment of Receiver.]-- Semble, that a —The plaintiff obtained judgment in a redemp- 
receiver may be appointed upon an originating ' tion action where the defendant denied the 
summons. 'Gee v. Rail 56 L. J.. Ch. 718 : 35 tender, and disputed the plaintiff’s title to 
Ch. D. 360 : 56 L. T. 305 ; 35 AY. R. 805. redeem : — Held, that the plaintiff was entitled 

In an administration action, commenced by to such costs only as he would have been entitled 
originating summons, a receiver may (in a proper toon an originating summons contested by the 
case) be appointed immediately after the service defendant, and attended by counsel, such costs 
of the summons and before anv order for adminis- to include the costs of the witnesses examined 
tration has been made. Franehe, In re, I) rake in court to prove tender and plaintiff’s title., 
v. Fnuwlte, 57 L. J., Ch. 137 : 58 L. T. 305. Johnson, v. Earns, 60 L. T. 29. 

A mortgagee issued a writ asking for the usual « ' « . . , , rm 

order for foreclosure, and moved for the appoint- P ° wer ° f . Appomtment - Vahdity. ] - ihe 

meat of a receiver, and on the motion beint? quoshoti having been raised whether ■ * power of 
heard, a receiver appointed. A statement UTt.lcr a will was mvahd infnng- 

of claim was delivered, but the morfoaeorhavini? " ,g * ™ le . a f * st perpetuities t-Held, that 

become bankrupt, the plaintiff withdrew his there was jurisdiction to determine the 'tmestion 
claim for payment -Held, that the plaintiff °" an originating summons under Ord. IA j. * 
should have proceeded bv orioinatimr summons. ™ i <<!' f-F & 

Burr v. Ifaking, 58 L. t. 70 36 W. E. 216. <*•**£ **_ C K h - D - 401 i «* 2 L - a - l 

To set aside Release.] Two legatees having Trustees — Direction to.] - An originating 
al eged that they had been induced to execute a snmmons ought not to be taken out under Ord.; 
release, indemnity nig the executors ot a testator s lv. j, 3 for the purpose of obtaining a direction 
estate, without having had independent advice : to trustees to do or abstain from doing an act 
Held, that they were entitled to take out an which is outflide tho soopo of t hei? trusts, 
originating summons under Ord. L\ . r. 8 , ot the Svffolh LawrllRCC _ 32 w . *r. 899 . 

Rules ot .Court. 18N3, to have the release set u 

aside, the question of the validity of the release Payment into Court— Wilful Default. I— 

leing one •• arising in the administration of the _i n originating summons was taken out under 
estate- and ‘-affecting- the rights ot the Ord LV. of the Eules of Court, 1 883, by one of 
legatees withm the meaning ot that order, the residuary legatees under the Will of a testator, 
^ 9 * \y l ^7 n v * Marnulay, i>i) L. J. against the executors and trustees thereof asking 

i rv\ 6 " : • ,* .y that certain questions or matter arising in the 

1 . ie c ? Br -, ' I 11 W3 ^ Bot a ^ cnv a administration of the estate of the testator might, 

i n which involves setting. aside a release to be determined and relief given in respect thereof. 
7-u e ( Cim . nie ^ 0B ongniatuig siminious, but xhe summons asked that a sum of stock standing 
V ../ C /^/\ rC a ni the names of the trustees might be transferred 

’ ' ,w/l v * 0t L. i. ; 3M\ , K. Jl. i n to court ; that a mortgage-deed for securing 

M * .. . „ ' the payment of a sum forming part of the 

Mortgage Priorities.] —A question ot dis- testator’s estate might be deposited in court 
pu ed pnonty as between two mortgagees, even that the trustees might be ordered to pay into court ' 
assuming that . the court has jurisdiction to a sum forming part of the estate and improperly 
decide it, on originating summons-as to which, used by lh em in their respective businesses ; for 
. 1S , n \ )fc ;- uch , a d^estion as ought to be proper accounts ; a declaration of the rights and 
< e enmned b\ such a mode of procedure, interests of the persons ben eh dally entitled ; that ■ 

t r ™i l n 7,1 r r “of *> far as might be necessary for the purposes 

i rn J~2 ‘ ~ 1 * 0,1 ? ^ aforesaid the estate- might be administered by 

. .did ; o,. vv . ib. - / rf L. A. the court ; and that the trustees might be ordered 

~ . to pay the costs. It was objected that the case 

“ Mortgage--- ought to have been commenced by a writ in an 
On Trustee against Co-trustee. j One of the action, inasmuch as trustees could not properly 
trustees of a wiU took out an originating be charged with wilful default by an originating 

f r? C0 *“ e % as Jr^/r Sl « :-Heia, thatlheco^adjmMiction 
ihe attamindtion of the question whethei the U p 0n an originating summons, to order payment 

™ te f ought ^ to hike any”, and it any what, into court of moneys which had been received 
Lvm • °„, Ca ] 111 or ^bherw'ise with respect to by trustees and improperly applied by them; 

1 I 3 t ‘ 1 ti e « hekl by the trusrees and therefore to grant the relief asked for in the 
ujm tnists declared by die will : Held, that present case. Chapman. In. re. Far dell v, (Ian- 
the summons was properly taken out under Ord. num 5-1 L. T. 13 1 1 

LAk r. 3 (y), for the determination of a question ! 

adsing in the administration of an estate. Breaeh of Trust.]— A proceeding by which 

Me aland, In re^ Flaudy. Medland. 58 L. J., Ch. trusteees are charged with a breach of trust'- 
572; -41 Ch. I>. 476; 60 L. T. 851: 37 AY. 11. cannot be brought by originating summons. 
753 O. A. WeaM,In< re, And rexes v. 1 Veall, 37 AY. II. 779; 
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whether they were sufficient, and whether they 
should be called in or retained, and in case they 
were insufficient, “ under what circumstances 
and by whom the moneys owing thereon were 
advanced, and what valuations were taken by 
the persons advancing such moneys, and whether 
such investments were proper.” On the 5th 
November, 1894, further inquiries and accounts 
were directed, and among others, an account of 
the personal estate not specifically bequeathed 
of the testator’s estate. The chief clerk certified 
on the 26th of March, 1896, that the investments 
were to a certain extent improper, and as to one 
of them that it was made on no sufficient valu- 
ation, and found that the defendants were liable 
thereon. A summons was then taken out by 
them asking that this might be varied, and it 
was so varied on the grounds that it was beyond 
the scope of the inquiry and not borne out by 
the evidence. The question now arose, the 
summons to vary coming on with the further 
consideration, what further relief there was, if 
any, as it lay in respect of a breach of trust, and 
could not presumably be given on originating 
summons : — Held, that the words of the inquiry 
above set out went too far, and that, if objection 
had been taken to it at the time, it would not 
have been proceeded with, but that, not having 
been objected to, it was now binding on the 
court. That that being so, it would be idle to 
send the applicants to commence another action, 
and that, as the account asked for was one upon 
which the defendants, if the case had occurred 
prior to the judicature act, might have been 
held liable on the common account, the bene- 
ficiaries were entitled to have it taken. At the 
same time, there was no intention of getting rid 
of the rule by a side wind which prevented con- 
tested cases being decided on originating 
summons, and if, therefore, it appeared on taking 
the account that it involved viva voce evidence, 
application should be made for directing the issue 
to be dealt with in the proper mode. Stuart, 
In re, Smith v. Stuart , 74 L. T. 546. 

Question whether Defendant Co-trustee 

with Plaintiff.] — The plaintiff claimed, by 
action, that it might be determined whether the 
def endan t was co- trustee with him of a settlement 
under which both of them had been appointed 
trustees, and that a new trustee might be 
appointed in the defendant’s place. The defen- 
dant denied that he had ever accepted the 
trusts or acted as trustee, or that he had refused 
to concur in the appointment of a trustee in his 
place ; and it was objected that the application 
ought to have been by originating summons 
Held, that relief could not have been granted 
under an originating summons, and that the 
plaintiff had rightly proceeded by action, and 
was entitled to his costs thereof. M worthy v. 
Harvey, 60 I,. T. 30 : 37 W. B, 164. 

Appointment of New Trustee — Testing 

Order.] — Upon an originating summons asking 
for general administration of an estate and the 
appointment of new irustee, the court can make 
an" order for the appoi . cut of new trustees, 
all Ih }>; 's Intel cd hi the appointment 
being before the court. Allen, .In re. Shoes v. 
Shuts. 56 L. J.. Oh. 779 ; 56 L. X. 611. And see 
PI worthy v. Ifarrey, supra. 

The court has ho jurisdiction, upon an origi- 
nating summons in ih ambers, to make an order 
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the trust estate. Gill , In re, Smith v. Gill, 53 
L. T. 623 ; 34W.R.134. 

An originating summons having been issued 
under Ord. LY. r. 13 (a), of December. 1888, 
for the appointment of a new trustee and vest- 
ing order : — Held, that this was a “matter” 
within s. 42 of the Trustee Act, 1850, and that 
the court had power on motion in the summons 
to make an order vesting the trust property in 
the new trustee, with the right to call for a 
transfer of stock in the Bank of England. 
Jones, In re, 59 L. J., Oh. 157 ; 61 L. T, 554 ; 38 
W.R.203. 

Under r. 13 (a) of Ord. LY. of the Rules of 
Court, 1883, a vesting order may be obtained by 
summons in chambers upon the appointment of 
new trustees, but in a complicated case a petition ' 
for the appointment of new trustees and a vest- 
ing order may be presented, and the costs thereof ; 
will be allowed. Morris's Settlement Trusts, 
In re, 60 L. T. 96 ; 37 W. B. 317. 


Trustee Belief Act.]: — The procedure by way 
of originating summons is not intended to be 
substituted for the statutory procedure under 
the Trustee Belief Act. and a trustee’s right of 
payment in under that act remains unaffected. 
Parker's Will , In re, 58 L. J., Ch. 23 ; 39 Ch. D. 
303; 60 L. T. 83— C. A. 

Sale by Court.] — An order for sale of a judg- 
ment debtor’s interest in certain houses in respect 
of which a receiver has been appointed, can be 
made on an originating summons under Order 
LY. r. 9b, Martin and Yarlow, In re, 13 B. 
189 ; 43 W. K. 247. 

Approval of Sale by Court.]— Under r. 3 (/) 
of Ord. LY. the court can only approve of a sale- 
which the executors or trustees of the will or 
deed to which the originating summons relates 
could have made themselves. RoMnson, In re, 
Pickard v. Wh eater, 55 L. J., Ch. 307 ; 31 Ch. D. 
247 ; 53 L. T. 865. 

Objection to — Time for— Costs.] — An objection 
to the jurisdiction upon an originating summons 
having been taken by the defendants for the first 
time after the hearing of the summons had been 
adjourned into court Held, that the objection 
ought to have been taken in chambers, and that, 
though the objection was good, and the summons 
must be dismissed with costs, the defendants 
could not be allowed the costs of the adjourn- 
ment into court. Paries, In re, Pa vies v. Pa ries, 
57 L. J., Ch. 759 ; 38 Ch. I). 210 ; 58 L. T. 312 ; 
36 W. B. 587. 

2. Service of. 

Similar to Service of Writs.]— In an adminis- 
tration action commenced by originating sum- 
mons under Ord. LY. rr. 3 and 4, of the Buies 
of Court, 1883, the defendant being a person of 
unsound mind not so found by inquisition, the 
summons was served, as required for writs by 
Ord. IX. r. 5, of the' same rules, on the person 
under whose care the person of unsound mind 
was. No appearance was made by the defendant 
on return of the summons, and none was entered. 
Notice of motion was served for the appointment 
of a guardian ad litem, as required by Ord. XXII. 
3 ‘, 1, of the same rules in case of default of 
appearance to writs. The court holding mat the 
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XIX PROCEEDINGS iX DISTRICT 
REGISTRY. 

R. X C, 1883. Orel. XXXV. 
Appearance to Writ Issued out oil— When a 
writ is issued out of a district registry and is 
served without the district, it is imperative that 
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originating summons, made an order appointing 
a guardian ad litem. Pepper, In re , Pepper v. 
Pepper, 53 L. J., Oh, 1054; 50 L. T. 580 ; 32 

w. R. 765. , ; ■ ; >/c 

Indorsement and Affidavit of Service.} — Ord. 

LX' VII. r. 6, applies to service of an originating 
summons which should be indorsed after service 
in the manner, provided by Ord. IX. r. 16, and 
the affidavit of service should verify the making 
of such indorsement. Browne v. Browne, 29 
L. R., h*. 368. 

Out of the Jurisdiction.]-— Where an origin- 
ating summons was taken out by an executor for 
the purpose of deciding the question of the 
domicil of a testator, and the widow and one 
adult child and two infants were separately 
represented by counsel; but one adult child, 
€. 33.. was in Calcutta and could not be served, 
and the property was of great value ; the court 
refused to decide the question in the absence of 
0. B., but gave leave to issue a writ, and gave 
leave to serve the writ out of the jurisdiction, 
and to serve notice of motion on C. B. in Cal- 
cutta, in order to have a declaration deciding 
the question, the evidence on the summons to 
be used on the motion. B alien- Smith, In re, 
Berners v. B alien -Smith, 57 L. T. 924. 

The court cannot order service of an originating 
summons out of the jurisdiction. Bmfield, In re, 
Whaley v. Bmfield. 55 L. J., Oh. 467] 32 Ch. D. 
123 ; 54 L, T. 220 ; 34 W. R. 372— 0. A. 


S. Other Points. 

Pom — Question of Construction.]— An origin- 
ating summons issued to obtain the construction 
of a document, and the ascertainment of the 
persons entitled thereunder, should set out specific 
questions which the court can answer categori- 
cally. Ilarman. In re, Lloyd v. Tardy , 63 
L. 1. Oil. 822 ; [1894] 3 Ch. 607 ; 8 R.' 549 ; 
71 L. T. 401. 

Statement of Pacts,]— Where an originating 
summons is taken out to determine the con- 
struction of a will, the statement of facts supplied 
to the judge should set out the material portions 
of the will verbatim and not in the indirect nar- 
rative. Bence , In re, Smith v. Bence, 64 L. T. 282. 

District Registry — Removal of Proceedings,] j 

—See Th waiter, In re, Yerlmrah v. Aston, 63 1 
L. T. 747. 

Third Party Procedure not applicable.]— The 

procedure directed, for originating summonses 
under Ord. LV„ and the relief intended to be 
thereby given, are not of such a nature as the 
third-party rules were intended to apply to, and 
the court has no power to give a defendant to an 
originating summons leave to issue a third-party 
notice. Wilson, In re. Ait. -Gen. v. Woodall. 60 
L. J., Ch. 101 ; 45 Ch. D. 266 ; 63 L. T, 100 ; 39 
W. R. 58. 

Point not raised by Plaintiff.]-— Scmble, in an 
originating summons the cpttrfc will not at the 
instance of the respondent decide a point not 
raised by the plaintiff taking out the, summons. 
Carter, In re, 41 W. R. 140, 

Costs.]— A public body paying 1 money into 
•court under the Lands Clauses Act, 1845, must 
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ment out issued with its concurrence, although 
there is no jurisdiction to deal with the matter on 
a summons. Hicks, hire, Worth Eastern Rail- 
way , Ex pdrte, 63 L. J., Ch. 568 ; 8 R. 319 ; 70 
L. T. 529. 

Objection to Jurisdiction,] — See Davies, 

In re, supra. 

XVIII. NOTICES. 

See R. S. C. 1883, Ord. LXVL 

In Writing,] — Where a writ of summons has 
issued for a sum under 20/. the notice mentioned 
in the indorsement thereon, of the defendant’s 
intention to oppose the plaintiff’s application for 
costs, must be in writing. Woodward v. Worth, 
5 H. & N. 790 ; 29 L. J., Ex. 471 ; 8 W. II. 694. 

Service on Person not a Party to Judgment.] — 

In an action for administration, judgment for 
administration was delivered on the 2nd June, 

1883, and in November, 1884, notice of the judg- 
ment was served by the plaintiffs, under an order 
of the court on P., a purchaser of part of the 
testator’s estate in which the plaintiffs were not 
interested. He was not a party to the action, 
and it did not appear from the judgment how he 
was affected. In order to ascertain his position, 
he entered an appearance on the 22nd November, 

1884, under Ord. XVI. r. 41. On finding that he 
was not affected by the judgment, he served 
notice of motion on the plaintiffs that the order 
directing service might be discharged for . irregu- 
larity, that the service might he declared irregular 
and set aside, that the appearance entered by him 
thereupon might be vacated, and that the costs 
of the application and consequent on the service 
might be paid by the plaintiffs. The motion 
was ordered to stand over, and P. was kept in 
the proceedings till the hearing on further con- 
sideration, when Bacon, V.-C. refused to give 
him any costs : — Held, on appeal, that P. was 
not a person who ought to have been served 
under Ord. XVI. r. 40, and that the service was 
irregular ; that P. was right in appearing to the 
notice, that his appearance must be vacated, and 
that the plaintiffs must pay the costs in both 
courts, including the costs of appearance and 
all costs consequent on the service. Symons , In 
re, Betts v. Betts, 54 L. T. 501 — C. A. 

See also ante, cols. 574 et seq. 

Publication of Statutory Notice.] — Where a 
statute required notices L ‘to be affixed on the 
principal outer door of the church of such 
parish, or if there shall not be any church in 
such parish, then upon the principal outer door 
of every known place of religious worship in 
such parish,” it was held that posting the notices 
on a notice-board fixed on a gate pier facing the 
principal entrance to a place of worship, but on 
the opposite side of the road, was not a com- 
pliance with the statutory requirement. Bey. v. 
Meath JJ., [1897] 2 Ir. R. 21. 



697 PRACTICE — Proceedings in District Registry , 

notice of appearance be sent to the address for 
service within the district ; notice of appearance 
given at the address for service in London is 
insufficient Smith v. Dobbin, 47 L, J., Ex. 65 ; 

3 Ex. D . 338 : 37 L. T. 777 ; 26 W. R. 122— C.A. 


To Direct Administration Account and 

Inquiries,]— In the Liverpool district registry 
an action was commenced by; a writ of summons 
for the administration of real and personal estate, 
and statements of claim and defence having been 
filed, the action came on for. trial. ; The district 
registrar issued an administration summons, and 
made, by consent, a decree for administration of 
the real and personal estate, directi ng accounts 
and inquiries, and reserving further directions. 
The accounts and inquiries having been prose- 
cuted, on application for directions as to setting 
down the action on further consideration" 
Held, that the proceedings in the district registry 
were irregular, the district registrar having no 
power to make a decree, even by consent. 
Irlam v. Irlam, 2 Oh. D. 608 ; 24 W. R. 202 , 
949. 

The action coming on for trial as a short 
cause: — Held, that, having regard to Ord. XXXV. 
r. 1, it is only in default of appearance that a 
district registrar can make an order under Ord, 
XV. r. 1, and that accounts and inquiries cannot 
be prosecuted in a district registry, except by 
direction of the court or the judge of the 
division, under the Judicature Act, 1873, s. 66. 
lb. 

An application for a decree, with liberty to 
adopt the proceedings in the district registry, 
was refused, but the usual administration decree 
was made, with a direction that the accounts 
and inquiries should be taken and made in the 
district registry, and that the sale of the real 
estate should take place in London under the 
supervision of the judge in chambers. 11). 

Where an action is intituled in the chancery 
division and a district registry, the usual inquiries 
may be made in the district registry, but the 
application for a sale should be made in the 
chambers of the judge of the chancery division 
to whom the action is attached. Sykes v. Scho- 
field. 49 L. J., Oh. 833 ; 14 Oh. I). 629 ; 42 L. T. 
*822 ; 29 W. E. 68. 

Order directing Accounts, Inquiries or Sale.] 

— Although the court has power under the 
Judicature Act, 1873, s. 66, in any action to 
direct accounts and inquiries to be taken and 
made in a district registry, it has no jurisdiction 
to appoint a receiver in such district registry for 
the purposes of the action. Walker v. jRobituton, 
34 L. T. 229 : 24 W. B. 427. 

When the accounts and inquiries in an action 
for the administration of an estate which was 
insufficient to pay legacies in full had been pro- 
secuted in a district registry, the court allowed 
the minutes of the order on further consideration 
to be altered by directing the apportionment 
amongst the legatees to be made by the district 
registrar instead of by the chief clerk. Day v. 
117/ ittalie)', 46 L. J., CJh. 680 ; 6 Ch. I). 734 36 
L. T. 683 : 25 W. E. 767. 


Jurisdiction of Registrar— Solicitor’s Bill- 
Order of Course.] — A company, having its 
registered office in Liverpool, had employed a 
solicitor living at Sheffield to take certain legal 
proceedings in London. The company obtained 
from the registrar of the Liverpool district 
registry an order on a petition of course for 
delivery and taxation of the solicitor’s bill of 
costs : — Held, that the registrar had exceeded 
his authority, and that the order must be dis- 
charged. Parrott, In re, 60 L. J., Ch. 396 ; 
[1891] 2 Ch. 433 ; 64 L. T. 752 ; 39 W. R. 531— 
C.A. 

Interpleader.] — The judicature rules 

confer no jurisdiction upon a district registrar of 
the high court to make an interpleader order. 
JIood Y. Yates, 63 L. J., Q. B. 218 ; [1894] 1 Q. B. 
240 : 70 L. T. 557 ; 42 W. R. 412. But see Ord. 
XXXV. r. 5a. 
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Appointment of Receiver,] — In acreditor’s transferred to his court. Walt 
action for the administration of a testator’s real 33 L. T. 779 24 W. R. 137. 

and personal estate, which was commenced in a When a plaintiff is entitled, uii 
district registry, on motion for judgment the r. 10, to set down on motion f 
chancery division has jurisdiction to appoint a action which has proceeded in a 
receiver" who must give security in London, but the court will not make an or 
may pass his accounts in the district registry, XXXV. r. IB, for the removal < 
Capper, In re, Robertson v 
434. And see Walker v. Robinson, supra. 


IB, for the removal o 
Capper , 26 W. R. I London, but will direct the papers 
to be sent to London, and upon t' 
the action may he set down fo 

Payment of Money to Credit of District further direction from the court. 

Registrar.] — When an action is commenced in a Waste Co. v. Lane , 24 W. R. 292. 
district registry and money is ordered to be paid 
by a receiver into court to the credit of the 
action, it is not a compliance with that order to I Notwit hst and in: 
pay the amount into a bank “ to the credit of | actions con: 
the district registrar. \ _ 

is irregular, and the money will be ordered to be 
brought into court under the chancery funds | assigned, 
act and rules, Finlay 
39 L. T. 662 ; 27 W. R. 852. 


Trial of Chancery Actions commenced in.] — 

ig Ord. XXXV. r. la, chancery 
rnmenced in district registries ought 
That mode of payment I to be tried in London before the judge of the 
’ ’ ’ chancery division to whom they have been 
Smith , In re. Hutchinson v. Ward, 6 
v. Davis, 12 Ch. D. 735 ; Ch. D. 692 ; 36 L. T. 178 ; 25 W. R. 452. 

Power to vary Order as to Costs.] — The enact- 
Removal of Proceedings.] — A motion made in ment in s. 49 of the Judicature Act, 1873, that 
the chancery division in an action commenced no order by the high court, or any judge thereof, 
in a district "registry has the effect of removing as to costs only which by law are left to the dis- 
sueh action to London, so that no further pro- cretion of the court, shall be subject to any 
ceedings can be taken in the district registry, appeal, does not apply to the order of a master 
•■■Dyson y. W. R. 376. or district registrar, and therefore a judge of 

Ord, XXXV. r. 16, provides that, “ In any such court has power to vary as to costs an order 
case not provided for by rr. 13 and 14, any of a district registrar dismissing the action with- 
'' party' to a cause or matter proceeding in a dis- out costs. Foster v. Edwards, 48 L. J., Q. B. 767. 
trict registry may apply to the court or a judge, 

or to the district" registrar, for an order to remove Charging Order after Trial.] — Upon a petition 
the cause or matter from the district registry to by a solicitor for a charging order on property 
London, and the court, judge, or registrar may preserved in an action marked “ Chancery Divi- 
make an order accordingly, if satisfied that there sion, Liverpool District Registry, Hall, V.-C.,” 
is sufficient reason for doing so, upon such terms, which had been tried by a judge and jury at 
if any, as shall be just.” Circumstances under Liverpool : — Held, that the judge who had dealt 
which an order for transfer to the high court will with the substantial part of the case was the 
not be made. Neath and Bristol Steamship Co., only judge who could deal with the application. 
In 're- "58 L. T. ISO. Owen v. j lenshaw, 47 L. J., Ch. 267 ; 7 Ch. D. 

An originating summons was taken out in the 385 ; 26 W. R. 188. - 
Liverpool district registry by a tenant for life 

against the trustees of a testator’s will and Taxation of Costs.] — The court will not, except 
infants, asking for an account and the appoint- under very special circumstances, direct the costs 
ment of a new trustee. The testator’s property of an action commenced in a district registry to 
was situate in Leicestershire, Lancashire, Scot- be taxed otherwise than by the taxing-master in 
land, and London, and comprised a large London. Day v. Whittaher, 46 L. J., Ch. 680 ; 6 
brewery in Lancashire. The testator, by his will, Ch. D. 734 ; 36 L. T. 683 ; 25 W. R. 767. 
appointed three persons living in Lancashire as When an administration decree directed 
trustees of his will, and the defendant A. The accounts and inquiries to he taken in the district 
plaintiff and the defendant A. lived in London, registry and ordered that upon the result being 
and the surviving trustee in Lancashire. On reported the action should be heard in London 
summons by the defendant A. asking as a matter on further consideration, the court refused to 
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.taxing master of the chancery division. Wilson , j 
In re, Wilson v. Alltree , 53 L. J., Cli. 989 ; 27 
Ch. D. 242 ; 32 W. R. 897. 

Review of Taxation — Appeal.] — A taxa- 
tion of sheriff’s costs and charges by a master of 
the supreme court or district registrar of the high 
court, under the general order as to fees of the 
31st of August, 1888, made in pursuance of the 
Sheriffs Act, 1887, is not the subject of review 
under the provision of Ord. LXV. r. 27 (39-41), 
of the rules of the supreme court. Such tax- 
ation is a mere calculation of amount, and, per se, 
fixes no liability on the person assessed. • Town- 
end v. Yorkshire ( Sheriff ), 59 L. J., Q. B. 156 ; 
24 Q. B. D. 621 ; 62 L. T. 402 ; 38 W. It. 381 ; 
54 J. P. 598. 

Where a taxation of costs has been carried out 
in a district registry, and objections have been 
delivered to and disallowed by the registrar, a 
judge of the high court has jurisdiction on a 
summons to review the taxation to make an 
order that the items referred to in the objections 
be referred to a master of the supreme court for 
re-taxation. Stevens v. Griffin, 66 L. J., Q. B. 
698 ; [1897] 2 Q. B. 368 ; 76 L. T. 803 ; 45 W. R. 
658— C. A. 


XX. PROCEEDINGS IN CHAMBERS. 


Held, that the reference may now be directed 
to the chief clerk in chambers. Thornhill v. 
Thornhill, 1 Eq. R. 397 ; 22 L. J., Ch. 985 ; 17 
Jur. 252 ; 18 Jur. 31 ; 1 W. R. 251, 459. 

Question of Law.] — Where the question in the 
suit is a question of law, the inquiry must be 
made at chambers unless the parties can come 
to an agreement. Du field v. Lenny, 1 W. R. 74. 

Inquiry.] — When a plaintiff is allowed to go 
into evidence in chambers in support of a point 
in his case raised at the hearing, hut which 
formed no part of the prayer of the bill (as, for 
instance, whether valuable consideration was 
really given, when the settlement under which 
he claims appears prima facie to have been 
voluntary), there must be an order drawn up 
directing the inquiry, and the case cannot 
proceed before the chief clerk on a simple 
adjournment to chambers. Kelson v. Kelson , 
9 Hare (App.) lxxxvi. ; 17 Jur. 129 ; 1 W. E. 
196. 

Proceedings by inquiries in chambers, and by 
certificate, in a case where the consideration of 
the result of the evidence was adjourned for 
argument in court. Royers v. Mart, 10 Hare 
(App.) liii. 

Foreclosure.] — In foreclosure suit, the refer- 
ence should be to the judge’s chief clerk in 
chambers. Staines v. Rudlin , 16 Jur. 965; 1 
W.R. 13. 


a. Chancery Division. chambers. Staines v. Rudlin, 16 Jur. 965; 1 

1. Matters referred to Chambers, 701. W. R. 13. 

2. Authority of Chief Clerk, 703. ' _ 

3. Adjournment to Judge or Court, 704. , leases.)— An application for a renewal of a 

i. Chief Cleric’s Certificate. lease ought to be by summons m chambers. 

a. General Form and Contents,, 707. Bickford v. Chanter, 1 Eq. R. 236. 

b. Direction to Report Specially, 710. Leases to be granted by trustees under the 

c Separate Report 710 provisions ot the 19 & 20 Viet. c. 120, must be 

d'. Practice as to, 711. ^ ttled “ chambers. Procter's Settled Estates 

e. Varying. re '- 2(3 Ch. 464 ; 3 Jur. (N,s.) o34 ; 5 

i. Time for Application, 713. W. R. 643. 

,«• Practicif on^VlP" Damages.]— Inquiry as to damages for pol- 

, Xi qr t I 0 / 1 ’ , * luting a stream sent to chief clerk and not to a 

- I ref T e W° k > referee. Slack v. Midland By., SO L. J., Ch. 

0. Further Consideration. 196 ; 16 Ch. D. SI ; 43 L. T. 434; 29 W. R. 302. 

a. Reservation of, 723. 9 5 9 

liberty to Apply, 723. ^ Conduct of Proceedings.] — The question, who 

c. Setting down and Hearing, 1 24. . g to have the conduct of the proceedings, will 

d. Orders made and Mattel s Detei mm- b e decided in chambers, as well where the pro- 

a ble on, i~o. . . ceedings are in two causes as where they are in 

p’ Direction of further Inquiries, 72 J. one cause> Stone v. Van ICeythuysen , 18 Jur. 

f. Practice, 730. ^ 

6, Accounts and Inquiries — See ACCOUNTS * 

; and Inquiries. Fund in Court.]— Questions respecting the 

h. Judge at Chambers. payment of money out of court are properly 

1. Jurisdiction, 732. ^ settled before the chief clerk, or in case of 

2. Summons ■ — See Ord. LIV . and ante, difficulty by the judge in chambers, and ought 

Summonses, cols. 685 et seq. not to be made the subject of an application in 

3. Orders — Service, Ac. See ante Judg- open court. Bentley v. Cra ven, I W. R. 362, 401. 

ments and Orders, cols. 547 etseq. The court having ordered certain small lease- 

4. Appeals from — See Appeal. _ _ > holds to be sold and the proceeds distributed, 

5. Fees on Entering Appeal — See infra, together with a fund in court, among numerous 




Court Fees, col. 800. 
e. The Masters, 736. 

a . Chancery Division, 

1. Matters Referred to Chambers. 

See R. S'. C. 1883, Ord. LV. r. 2. 

Private Act.]— A private act of parliament 


parties, upon the certificate of the chief clerk, in 
order to save expense, directed the purchasers to 
be served with a summons to show cause at 
chambers why the proceeds should not be distri- 
buted pursuant to Die order : and no cause 
having b oi shown, the proceeds were distributed 
by the chief clerk. Thorp v, Owen , 2 Sm. & Ob 
(App.) h 

Where 30(u., part of x fund in court, was to be 


•directed a reference to a master of the court of settled by the court, the petition for .the settle- 
<din.no.erv from time to rimp, for various rmrnosos merit was referred to chambers , and after con- 



It is the absolute, unqualified right, of the 
suitor to adjourn a summons in chambers from 
the chief eierk to the judge, at his own risk 
as to costs. The suitor has a right to go to the- 
judge at any time before the chief clerk’s order 
becomes operative— that is, before the order is 
drawn up and passed, or until something has- 
been done under it. Scott v. Homer , 60 L. J.,. 
Ch. 238 ; 63 L. I. 618. 

Upon proceedings in chambers any party has- 
a right at any time to have any question brought 
before the judge personally, there being no such 
thing as an appeal from the chief clerk’s decision. 
Ring. T> re, if i.diunu v. Jligg 6 L. T. 180 ; 10 
W.'E. 305. 

Every suitor of the court has an unqualified 
right to have his case heard before tin judge in 
person, whether under the ordinary proceed- 
ings of the court ot under the wind'd g-up acts. 


examiner, and, it necessary, to have the question 
determined by adjournment in court. Electric 
Telegraph Co., Li re, JBunn, Ex parte, 24 Beav. 
137 \ 26 L. J., Ch. 614 ; 3 Jur. (N.s.) 1013. 

The chief clerks of the vice-chancellors have 
power to administer an oath under the winding- 
up acts. Xatimal Alliance Assurance Co., In 
re, 1 L. T. 131 ; 8 AY. B. 75. 

Compromise.] — An official manager, having 
entered into a "compromise with a contributory, 
believing that- some of the statements made 
by the contributory were untrue, sought to set 
aside the compromise, on the ground that it- had 
only received the sanction of the chief clerk 
and had not received that of the judge, or been 
brought before his attention Held, that the 
compromise was valid, although it had not been 
brought before the judge. Home Counties Life 

: ; O : : . 
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instead of the settlement being referred to the! Assurance Co., Ik re, Gantm , Ex parte, 0 L. T. 
conveyancing counsel. Chamberlain v. Cham- 374 ; 10 AY. R. 4o7. 

^^ik^soiti^mMng 1 to land, in which General Administration.] — The proviso in, 
money in court is to be invested under the order Ord. LY. r. 15. that no judgment oi oidez for 
of the court, are, as a general rale, referred to | general administration shall he mpe under r 4 

chambers for consideration, and the judge m | of that order by * .laWi™ ^ nf tnlstYcon 
chambers will there consider whether he can orders for general julmimstiation ot : tiusts con- 
approve of the title without sending it to the stituted by deed. Davidson v. loung, o4 L. J., 
conveyancing counsel of the court. Jones' Ch. 747. 

Settled Estates , In re, 3 Eq.Bep. 735 ; 24 L. J.. ■ , , -i . v, 

rii.. ~ni . l r nr rx s 5 817 • 8 W E 564 i Reference to Accountant.] — A reference made- 

ai..d>4 ? Jut. (is.S.) oi / , 6 Vy . xt. oo-t. U chief derk to an accountant of questions- 

Guardian.] — Application for the appointment | arising in an action is irregular. MU v. King 
of a guardian to concur in a special case (see 9 I 3 Be Gr. J . & S. 418 ; 1 N. B. 341 ; J J ur. (N.S.) 
Hare" (App.):xlviii .) made in court and not by | 527 ; 8 L. T. 220. 

OTcSjfiST Th0r ' iml V ‘ C ° 1,led0n '\ Inquiry as to . Debts-Purcliase of Debts by 


Plaintiff’s Solicitor.] — The solicitor to the 
Sale. ] — Evidence of the propriety of a sale of J plaintiff in a creditor’s action bought up debts ; 
, i* hvnrivfit-.fi contract heard and aonroved I the estate was insolvent: Held, that the 

question whether the solicitor was trustee for 
the creditors of any profit on the purchase could 1 
not be raised by the certificate of the chief clerk, 


of in court, and not referred to chambers. Pm 
v. Insall, 10 Hare (App.) lxxiv. 

See also Lands Clauses Acts — Trustee 
Acts — Trustee Belief Acts — Infant — 
Settled Land, and other Specific Titles. 


in the absence of any direction on the subject in 
the order under which the certificate was made. 
Tilled , In re, Field v. Lydall, 55 L. J.. Ch. 841 ; 
32 Ch. D. 639 ; 54 L. T. *604 ;. 35 AY. B. 6. 


2, Authority of Chief Clerk. 


I Short Notice — Vacation.] — Leave to serve- 
short notice of motion cannot be given by the 
To decide Necessary Questions.] — where an j c ]iief clerk in vacation anymore than during the- 
inquiry as to personal estate was directed in a sittings. Conacher v. Conacher , 29 AY. B. 230. 
suit, commenced by administration summons, | 


3. Adjournment to Judge or Court. 


and a question arose, in the course of such 
inquiry, as to whether there was a binding agree- j 
ment fora settlement, which it became necessary I Ki gh t of Parties.]— The chief clerk in chambers, 
to determine, in order to ascertain what the never mates any order of his own authority, but 
personal estate consisted of, and the chief clerk a -q|j ie orc j ers m ade in chambers are orders of the 
determined that question, and this finding -was . d a ar iu fact, made by him in the 

objected to as being ultra vires : Held, that the p re J enoe 0 f the parties, unless they agree, for 
chief clerk had power to decide the question, it own convenience, to take the order without, 

being necessary to do so to carry out the inquiry. actua py going before the judge in chambers, or 

*T Tn^or? 5 * k ^ ul * unless "the order is such an order of course as 

206 : o L. 1. 130 ; 10 VV. It. ooo. would be made in court without communication 

with the judge, upon simply handing in a brief 


Witnesses.]— An alleged contributory under a 


to the registrar ; such last-mentioned order, when 


winding-up order was summoned before the chief made in chambers, being made upon the com- 
clerk as a witness, and to produce papers. He | m unication of the chief clerk to the registrar 
refused to be sworn, on the ground that . it was j without the actual intervention of the judge, 
important that he should have the assistance The judge in chambers is always accessible to 
of counsel. Upon a motion to commit : — Held, i any of the parties who are engaged in proceed- 
that the witness had no right to refuse to be j kgs there ; and any party suggesting that he 
sworn, but that the proper course was, after he | wishes to see the judge personally can at once do 
was sworn, to apply to the chief clerk to have j so. Hayward v." Hayward, 1 Kay (App.) xxxi. ; 
his examination taken before the judge or an | 23 L. J., Ch. 549 ; 2 Eq. B. 436 : 2 AY. R. 332. 



Discretion of Judge.] — It is in the discretion 
of the judge to hear matters in chambers, or to 
adjourn them into court. Agricultural Cattle 
Assurance Co., In re, 3 De G. F. & J. 194; 11 
W. R. 386. 

Hot an Appeal.] — An adjournment from the 
chief clerk to the judge in person is not in the 
nature of an appeal. Watts, In re, Smith v. 
Watts, 52 L. J , Oil. 209 ; 22 Ch. D. 1 ; 48 L. T. 
167 ; 31 W. It. 262. B. P., Migg, In re, supra. 

Adjournment into Court.] — Practice as to 
discussion in court of a question raised in 
chambers. Hudson v. Carmichael, 23 L. J., Ch. 
893 ; 18 Jur. 851. Bee 1 Kay, 613 ; 2 W. K. 503. 

On a summons adjourned from chambers to 
the court, it is the practice to certify for counsel. 
Graham v. Graham , 1 Johns. 624 ; 5 Jur. (n.s.) 
1237. 

The practice on proceedings in chambers is, 
that if one side only desires to be heard by 
counsel, the judge hears the argument in 
chambers ; if both desire to be so represented, 
the matter is adjourned to be heard in court. 
Mwnbold v. Forteath, 3 Kay k J. 44. 

Evidence.] — On the hearing of a summons 

adjourned from chambers into court, affidavits 
filed after the time fixed by the chief clerk for 
the filing of evidence cannot be used before the 
judge in court unless special leave to use the new 
affidavits has been given either by the judge or 
the chief clerk. This rule does not apph where 
no ime h is h eo fixed by the elm f elm k for the 
tili 1 g of evd u nee. Chill riel 1 1 n . Ch Cierirlw 
■ Watson, 58 L* J., Ch.'* 137 j 58 L. T. 877; 36 
W. E, 806. 


Eehearing.]— It is at the option of a 

parry, who j? dissatisfied wi b a. certilicun of 
t he chief clerk, to have his objections to it argued 
before the judge in chambers or in open court; 

TOL. XI. 
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have the hearing adjourned into court ; but it is or misconduct imputed ; and the court will not 
no appeal — it is merely a continuation of the require particulars merely as a ground forcosts. 
hearing begun before the chief clerk. If the DicJi v, Milligan, 4 Bro. C. C. 117; 2 Ves. J. 
chief clerk " makes an order which is drawn up, 23. 

then a motion may be made to discharge that In a suit between a contractor and a railway 
order; but that is a different proceeding, company, praying a settlement of accounts 
Leeds w Lewis, 3 Jur. (n.S.) 1290. between them, a decree was made directing an 

inquiry whether anything, and what, was due 
"■■■ to the contractor in respect of the works 

4. Chief Clerk’s Certificate. executed and materials supplied under the 

n antral Form and Content* contracts. That decree was not appealed from, 

a. General Fun c a ■ ' • Xhe chief clerk found that a lump sum was due, 

On Sale by the Court.] — See Vendor and and that in a schedule he had set forth the 
Purchaser particulars of such i sum. and that the evidence 

• adduced on the inquiry was that set forth in 

“Without Prejudice.”]— When the chief clerk another schedule. On an objection to the form 
in distributing a fund, by consent of all the cf the certificate Held, that the certificate 

claimants, waives a question of title as to some must be discharged, for that the chief clerk 

of the claimants, the certificate should be made ought, in finding the lump sum to be due, to have 
“without prejudice.” Waterton v. Burt, 39 stated how that amount was arrived at, so as to 
L. J., Ch. 426. enable the court to judge whether he had come 

to a right conclusion. M^ntosh v. G. W. Ry 

Incidental Question.] — Under an order of 1 De G-. J. & S. 443 ; 2 N. R. 210 ; 32 L. J., Ch. 
reference to take an "account of assets, the 412 ; 8 L. T. 479 ; 11 W. R. 788. 
master having reported that there were assets An exception does not lie to a master’s report 
sufficient to satisfy the plaintiff’s legacy, upon the ground that he has therein _ stated 
although assets to an amount sufficient to satisfy irrelevant matter. Rufford v. Bishop, 5 Russ, 
the trusts of the will were not shewn by the 346 ; 7 L. J. (o.s.) Ch. 108 ; 29 R. R. 40. 
accounts, the master grounding his general 

finding upon the evidence of the defendant’s One Report— Two Actions.]— -One report was 
admission of assets by his answer, upon which a directed to be made in two suits (a creditors’ 
personal decree against him had been made, but and legatee’s) for the administration of an estate, 
which the plaintiff had been advised to abandon Budge a v. Sage, 3 Myl. & C. 683. 
and take a new decree for an account of assets 

under the circumstances, with a view to more Special Circumstances.]— The master is not at 
effectual relief Held, that the report was liberty to state special circumstances unless 
right, this being an inference directly arising authorised by the court ; and where in a 
from, although not strictly within, the terms of creditors’ suit the decree directed the usual 
the reference, and the master not being so accounts, and the master found tbe amount of 
purely ministerial as to be precluded from the debt appearing to be due to the plaintiff, 
drawing such inferences, but, on the contrary, but stated, without the authority of the court, 
bound to do so. Even if matter so reported special circumstances not supported by evidence, 
beyond the terms of the order was surplusage, raising a doubt as to the amount of the appoint- 
that is not a ground of exception, it not being of nient to which the plaintiff would be entitled 
course to send back the report to the master to out of the intestate’s estate, which was insolvent, 
expunge a few unnecessary words. McCarthy upon the debt so found due, the court refused to 
v. M' Carthy, 1 Moll. 136. enter into the consideration of such special 

circumstances. Semble, that the decision would 
Facts and Reasons.] — Masters in chancery, in have been the same had the special circum- 
reports which are special, are only to state bare stances been supported by evidence before the 
matters of fact. Marlborough (JDuke) v. Wheat. 1 master. Gayler v. Fitzjohn , 1 Keen, 469 ; 1 Jur. 
Atk. 454. * '301. 

Master, in his report, is always at liberty, 

though not directed by decree, to state his Consequences of Facts found.] — Where the 
reasons for disallowance of a claim. Cham - master, by his report, finds a fact involving, 
penwwn v. Scott, 4 Madd. 209 : 22 R. R. 248. according to the practice of the court, a particular 
On a reference to a master in bankruptcy, consequence, the court will act upon the fact so 
with liberty for him to examine parties on found, and it is not a ground of exception that 
interrogatories if he should think fit, it seems such consequence is not stated in the report, 
that if tbe master should decline to examine The master found that two executors had, by 
any party when required , so to do, he should signing joint cheques, enabled each other to 
state the grounds on which he declines to do receive sums belonging to the estate of their 
so. Charter, Bx parte, 2 Cox, 168. testatrix when they were both largely indebted 

Accounts referred to the master. Afterwards to that estate, and that the sums so received by 
an order of reference was made to arbitrators to them were debts provable under their respective 
take an account of all dealings and transactions commissions, both executors having become 
in like manner as if the same was referred to bankrupt. :• — Hcl< that ntere - per ent 
tin master, and that the parties should be as the consequence of the dot istat t , < 3 . , 
concluded and bound 1 v the award and should be add d to the principal sums found to be 
obsei t ; and further directions were, reserved, provable igainsi the bankrupt estate of the 
T b .•> ,t( i rent e is not in nature of a reference to ex eutors. Beck v. 3fotley, 2 M yl. k K. 312 ; 
the master : therefore the parties are bound by 4 L. J., Ch. 63. 
a general award of a balance due without 

particulars stated, the decision being heal, Setting out Accounts.] — Schedules of accounts 
because upon matter of fact, and no corruption referred to in the master’s report must be annexed 
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to, and filed with, the report. Smith v. Smith, 

Dick. 789. S. P., Kilhee v. Snegd , 2 Moll. b. Direction to Deport specially. 

^ Where a surplus to be distributed is an Tf 

mm. the master ousbt to renort the “o* *o disturb settled accounts applies only to 


me masters repun sueiuis irum us uate, ana Arwa a j* .on n i a ■' 

if a creditor of a deficient estate proves a debt without It object. ‘ Mlfordv. MlfaJ 1PM 
in respect of bills of exchange indorsed to him & y 151 r J 


in respect or bills or excnange indorse i to him 
"by the testator, and, before the master has made 
his report, receives certain sums from the estates 
of other persons liable on the bills, such sums 


Partnership accounts having been directed to 
be taken by the master in a case in which some 


ot omer persons imu« OI ouo uma, sucn sums of the books had been lost} the court directed 
will be pi opeily deducted in the report from the the master if it should appear in taking the 
amount of the debt proved Jenmngs v. Elder , aecolmt that any necessary books, &c„ should 
1 Myl. & iv. diu , z Li. j., on. / . be wanting to re p 0r t the same specially, and 

Decree made upon report having directed a whethe £ c0n 4 uence of the Xrt of such 
sale of real estate m six months according to the books> ^ was unab \ e to roceed satisfactorily in 
course of the court, and more than six months taking the accounts. Millar v. Omir/,S Beav. 433. 
having elapsed, decree on further directions wil 0 rder empowering the master from time to 
order an immediate sale , but the peisopal time to receive proposals for leases and to report 
estate being first to be applied, and the master on them . v. Kmly, Jac. 371. 

finding that if ; was very ' small, if any, although Autbority given to the master to report 
.the report -«a» not excepted to, Doul Chancellor S p ec i a Uy ; if, from lapse of time, the death of 
refused to act upon a report not setting out p ar ties, the loss of evidence, or other circum- 

exactly the account of the personal estate with- stances , be sbould find himsel | utiable to prooeed . 

out first having the consent of the heir and Kirltman v. Booth, 11 Beav. 273 ; 18 L. J., Ch. 

-others interested in the real estate. Rnox v. 25 • 13 j ur . 525 

Nr-ary, 1 Moll. 214. . , Under the direction in an order of reference. 

Discussion as to the conclusiveness of the lt with liberty t0 state specia i ciri.^aheesy 

f.-fA the not restricted to special circnm- 


A,“Sl o v Jo*n r P fin? • 8 fts v ' stanoes relating to the precise subject of inquiry 


C.rmpbett, 2 Y. & Coll. C. C. 607 ; 8 Jur. 28. referred to him. Neate v. Pbilt, 3 Macn. & G. 

Setting out Documents and Evidence ]-The ^ to state special 

master s report is in too brief a form unless the ciroumstance8i it is entirely w 4 in his action 
evidence is set out upon th e,^°e of the report to stafe circumstances specially or not, and 
and a schedule annexed when a debtor and if he refus 4 t0 do s exceptions to his report on 
■creditor account has been taken shewing the that ground will be disallowed. Knott v. Cottee, 
way m which the balance is formed. KMee v. 16 82 16 Jm , 752 _ 


Sneyd, 2 MolD 196. 


The master's report shoul<l ****** 

“ l4. ** ”• '™“~* ’• WPP-) «■ 


Williamson v. Jeffreys , 9 Hare (App.) lvi. 


if questioned by either party, not detailing the 
evidence, but giving such a specification of it as I 
will enable the court to see with certainty the 
grounds upon which the master acted. Johnston 
v. Reardon. 1 Moll. 54. 


c. Separate Report 

In what Cases.] — A separate report directed, 
of what was due to a doweress without entangling 


It is not sufficient for a report ascertaining her in a general account of incumbrances, 
that a party is a trustee within the 1 Will. 4, Ecdeston v. Berkley, Bidgw. 253. 
c. GO, to state merely that such party is a trustee : As to master's power to make an ex parte 

the documents which make out the trust must report, see Bernado v. Duran , 1 Barnard. K. B. 
be stated oil the face of the report. Pur don, In 319. 


•re, 1 Dr. & War. 500. 


Court, of Exchequer will not direct deputy 


Construction of the 48th Order of the 26th remembrancer to proceed to make a general 
.August, 1841, on the framing of the master’s report until the previous orders for separate 


reports. Meuse v. Bell, 1 Hare, 73 ; 11 L. J.. 
■Ch. 77 ; 6 Jur. 123. ■ , 


reports are regularly disposed of, although he 
have before him a full statement of facts. Lewes 


Under the 48th Order of August, 1841, it is v. Morgan, 3 Price. 175. 
not, sufficient for the master to give a short Separate report under circumstances allowed 
.description of the documents laid before him, as to costs alone without waiting for general 
and then to state his finding, but he ought to report in the cause. Edes v. Rose, 2 Madd. 448,' 
mention on which of those documents he pro- A separate report is never allowed except for 
eeeded, and to shew what were the contents the purpose of expediting the general proceed- 
thereof from which he drew his conclusion, and ings. Mare v. Ruscomde, M‘Clel. 101 ; 13 Price, 
then ro state his finding. Grant , In re, 10 Sim. 277. 

573 , i 1 L. J., Ch. 91 Motion by plaintiff to rest min masters from 

Where very numerous exceptions were taken making a separate report until a month after the 
to a mast* rV rep >ri which reft rml gent tally to Trial of an bull tnwnr tor perjury, upon affide v r 
rho evidence laid before h iiu without distinguish- carried on by ilia:: parry ii> -up port: of charges, 
ing the same, the report was referred buck 1"* or until further order, or that the report might in 
h o’ to stare on w sat evidence an f grounds in without: prejudice < pi: ' iff thereafh r prose- 
had acted Mayhem v. B retting ham. C. P. Coop cm ting his claims, refused with costs. Bela fh y 
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Where a party to a suit- objects to a separate 
report, he must except to it in the usual manner, 
and not bv petition. Dr ever v. Maudes ley, 

7 Sim. 240 i 4 L. J., Ch. 162. 

Upon reference of a claim, the master having 
made a separate report as to part : — Held, to be 
not improperly confirmed by orders nisi and 
absolute. Bedvan v, Gilbert , 8 Beav. 308 ; 14 
L. J., Ch. 365. : . 

A creditors’ suit stayed on the application of 
the executors after a decree in a suit by residuary 
legatees for the administration of the same 
estate, notwithstanding there might be inquiries 
directed in the legatees’ suit which would not 
have been necessary in the creditors’ suit, it 
being competent to the master to make a separate 
report, and thereby prevent the payment of the 
creditors from being delayed by the business of 
the ultimate administration of the estate. Gold e ) • 
v. G older. 9 Hare, 276. 


Filing.]— A party obtaining a master’s report 
adverse to himself will be compelled to file it* 
London Doch Co., In re, 11 Beav. 78 ; 17 L. J 
Ch. Ill ; 12 Jur. 405. 

Taking off the File.] — When the chief clerk’s, 
certificate was filed after the birth of an infant 
who was a necessary party to the suit, but before 
the infant had been made a party, the court, 
upon the application of all parties, and in order 
to avoid the expense of a supplemental suit, 
directed the certificate to be taken off the file. 
Cuthbert v. WharmJjy, 41 L. J., Ch. 216 ; L. R. 13- 
Eq. 202. 

Stay of Proceedings.]— Where inquiries had 
been ordered by a decree, and a summons had 
been taken out on the plaintiff’s behalf, which 
was adjourned in order to enable the plaintiff to 
complete his evidence, and the chief clerk had 
certified that the plaintiff had made default in 
producing evidence to answer the inquiry, the 
court, on motion to stay the certificate, and that 
the plaintiff might be permitted to prosecute 
the inquiry, refused the motion with costs. 
James v. Gwynne, 2 Jur. (N.S.) 436. 

Assessment of Damages before Certificate.] — 

The court refused to appoint an expert to assess 
damages before the chief clerk had made his 
certificate. Llynvi Iron Co. v. Brag den, 24 L. T. 

612. 

Failure to proceed.] — Parties neglected for 
ten years to prosecute a reference, and the master- 
reported that he was unable to dispose of the 
cause. On an application to the court the matter 
was transferred into chambers, and it was ordered 
that the reference should be prosecuted with 
effect within a month, the court intimating that, 
in default, the cause would be disposed of 
summarily. Parkinson v. Lucas , 28 Beav. 627. 

Court Fees.] — A person suing in found pauperis, 
is entitled to the chief clerk’s certificate without 
paying the court fees, even though the order 
enabling him so to sue has been made after the' 
certificate was ready. Thomas v. Ellis , 8 Ch. D.. 
518 ; 26 W. R. 839. 

Statute of Limitations.]— In an administration 
suit instituted by a residuary legatee more than 
twenty years after the testator’s death, the chief 
clerk’s certificate found that certain legacies 
remained unpaid ; and, by the order on further 
consideration, liberty was given to any persons 
claiming to be entitled to the legacies to apply 
as to their payment. The legatees, who were- 
not parties to the suit, having applied under 
! the order for payment of their legacies : — Held, 

; that the residuary legatee was precluded by the 
certificate and order from setting up the Statute - 
of Limitations. Prowse v. Spur gin, 37 L-. J., 
Oh. 251 : L. R. 5 Eq. 99 ; 17 L T. 590 ; 16. 
W. R. 413, 

Interest.] — The chief clerk’s certificate, finding 
money to be due to a party, though adopted by 
the judge, is not an order for payment of money 
within 1 k 2 Viet, c. 110, s. 18, so as to make tin: 
sum found to carry interest. Mansfield {Bari) v. 
Ogle, 4 Be G. & J. 38 ; 28 L. J., Cli. 422 ; 5 Jur.. 
(N.s.) 419 ; 7 W. R. 423. 

Examination of 'Witnesses.]— A party attend- 
ing proceedings in chambers under nfadminls- 
crat on decree ise Oitled < ros -exan in.e 1 : fore 
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.an examiner of the court as to matters in ques- 1 
tion connected 'with the accounts an executor. ' 
whose accounts, are being settled by the chief 


day within the eight days, to save the time. 
Crons v. Maltby , 8 W. R. 646. 

The eight days within which, under the 15 & 16 


■clerk. But notice of such cross-examination Yict. c. 80, s. 34, and the 51st Order of October, 
■should be given before the chief clerk’s decision 1852, an application to vary a chief clerk’s 
has been given, and the cross-examination should certificate must be made, run during vacation, 
be strictly confined to the particular matter in Ware v. Watson, • 25 L. J., Oh. 199; 2 Jur. 


dispute. 


■ v. Ellison, 41 L. J.. Ch. 288 ; (N.S.) 129 ; 4 W. R. 223 — L.JJ. 


26 L. T. 234 ; 20 W. B. 408. It is not sufficient to serve notice of motion to 

vary the chief clerk’s certificate within eight 
Evidence.] — The chief clerk in his certificate clear days from the filing of the certificate, but 
stated certain facts, but reserved the point to the motion itself must be made within that time, 
which they referred for the consideration of the liens Juno v. Any ell, 39 L. J., Ch. 524 ; L. B. 9 Eq. 
court Held, that the evidence used in chambers 451 ; 21 L. T. 784. 

was admissible before the court. Stott v. Meanoeh, 

31 L. J., Ch. 746 : 6 L. T. 592 ; 10 W. B. 605. When Inapplicable.] — Ord. LV. r. 70, 

of the Buies of the Supreme Court, 1883, does 
Appeal before Certificate.]— On a summons not apply to a certificate settling a list of contri- 
that in taking accounts the chief clerk might butories in a winding-up. Liverpool Household 
treat a certain statement as conclusive evidence, Stores Association, In re y Weld-Bliindell, Ex 
the judge, after deciding the question, thought parte , 63 L. T. 383. 
fit only to give a direction to his chief clerk 

without making any formal order : — Held, that How computed.] — In computing the 

no appeal could be brought from his decision, but eight days within which cause must be shewn 
that the party aggrieved must wait for the against confirming a report absolutely, the day 
certificate. Vyse v. Foster , 44 L. J., Ch. 344.; on which the order nisi was served must be 
L. B. 10 Ch, 236; 23 W. B. 299. reckoned; but if the eighth day is a holiday 

one day more will be allowed. Manners v. Bryan, 
Hearing Counsel.]: — When the question is one 5 Sim. 147. Affirmed, 1 Myl. & K. 453. 
that has been reserved by the chief clerk for the If the eighth day after service of an order nisi 
opinion of the court on further consideration, for confirming a report is a Sunday, that day is 
the counsel in support of the affirmative has a not to be reckoned. Milburn v. Lyster , 5 Sim. 
right to be heard first. Lyle v. Ellwoad , 23 W. B. 565. See now Ord. LXIV. and infra, Time. 

157. 

Special Circumstances.] — A certificate finding 
Appeal from Refusal to vary — Time.] — A A. to be the purchaser of an estate sold under 
summons to vary the chief clerk’s certificate the direction of the court was filed on the 9th 
was adjourned into court and directed to come on August, On the 29th October a person desirous 
with the hearing of the cause on further con- to become the purchaser took out a summons to 
sideration. At the hearing on further considera- have the property resold, offering a considerable 
tion an order was made refusing to vary the advance of price Held, that the application 
certificate and disposing of the cause Held, could not be granted unless such special circum- 
that the refusal to varv the certificate was distinct stances were shewn as would under the old 
from the order on further consideration, and practice have justified the opening the biddings 
being an interlocutory order, could not be after a report finding A, the purchaser had been 
appealed from after twenty-one days from the absolutely confirmed. Warew Watson, 25 L.J., 
making of it. Cummins v. Ilerron , 46 L. J., Ch. 199 ; 2 Jur. (N.S.) 129; 4 W. B. 223 — L.JJ. 
Oh. 423 ; 4 Ch. D. 787 ; 36 L. T. 41 ; 25 W. B. Where, the certificate of the chief clerk is filed, 

325 C. A. See also Appeal. it is absolute after eight days, and will not he 

Where an order has been made upon the cause discharged or varied except under special circum- 
coming on for further consideration and also stances. Howell v. Kiyhtley , 8 De G-. Or. 

upon a summons to vary the chief clerk’s certifi- 325 : 25 L. J., Ch. 341; 2 Jur. (N.s.) 455; 4 
cate, an appeal by motion as to the lat ter only is W. B. 477. 

irregular. Moxam, v. Whi plume 8 W. B. 2. Confirmation of master’s report opened, and 

the report allowed to be excepted to or reviewed, 
t . under particular circumstances, although previous 

e. varytug. exceptions had been disallowed after argument. 

. m . „ , .. Hawkins v. Bay, 1 Ves. 189. 

i. Time for Application. 

Eight Clear Bays.]— A summons to vary a What constitute.]— Leave given to move 

certificate which has been signed and adopted by to vary the chief clerk’s certificate, although 
the judge in chambers, if obtained within eight application was not made until after the expira- 
clear days after the certificate has been filed, tion of the eight days allowed by the order ; the 
although not returnable within that period, is omission to make the application having arisen 
mffiei it under the 51st Order of the 160 froi p ?su - ;f i lies and nistakt s to tim< 
Oe ‘'•••n, ! 852 to irrest the certificate and mitl part - h is ichor, Ur? ant v. Ill) out, 20 
prevent its being absolute until the summons L. T. 62 : 17 W. R. 274, 

has been disposed of Wo< hi rley v. Barnard, Leave granted (in a suit for specific perform - 
1 Johns. 41; 28 L. J., Oh. 562 5 Jur. (x.A) ante) to move t > vaiy the chief clerk’s ceruncate 

8 j 8 ; ? W h. 254. • against the title, although the application was 

Where, under the 52nd rule of the 35th of the not made until after the expiration of the eight 
Consolidated Orders, it is impossible to move to days allowed by rhe Hsr Order (J October 36th. 
discharge the chief clerks certificate on anv seal 1852 the omission to make this application 
day within eight clear days of the filing the having arisen from a slip or misapprehension of 
court will allow notice for some day, not a seal the practice on the part of the solicitor's clerk 
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Hargrove, fir 44 L. J. Oh. 5(59 : L 11. 10 

Cl). 042 ; 2: L. I’. 025 ; 23 W E. 939. 

2. party cot tes too Into to complain rtf a. decree 
rtfter joining in the inquiry directed by it, and 
the result is against hint ; and he is not entitled 
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Ashton v. Wood, 8 De G. M. & G. 698 ; 26 L. J., 
Ch. 275 : 3 Jur. (N.s.) 146 ; 5 W. B. 271. 

Though the chief clerk’s certificate has been 
signed, a final decree made, and an allocation 
order issued t the court has power to reopen or 
review the certificate so long as the funds are 
still in court, Hegarty, hi re, Perry v. Twomey , 
23 L. E., Xr. 15. 

There is a difference in consideration of law, 
and the strict rules of the court, as to the case of 
a lunatic being let in to take exceptions to a 
masters report after its being confirmed, and 
that of an infant, but it is equally open to the 
discretion of the court in either case. Path 
{Party y. Bradford {Party, % Yes. 587. 

Effect of— When Time expired.]— The chief 
clerk’s certificate, signed and approved by the 
judge, becomes, after the eight days, equivalent 
to a report absolutely confirmed under the old 
practice. Ware v. Watson, supra. 

In Exchequer, if defendant conceives himself 
aggrieved by master’s report, he must file excep- 
tions thereto, and such exceptions must be set 
down to be argued in court ; but if no exceptions 
are taken, the court confirms the report as of 
course, and thereupon gives proper directions. 
Pay v. Bntere, 2 Bro. P. C. 420, 

A will contained the following passage : “1 
forgive my nephew the debt of 2,000Z. which X 
advanced to him on loan.” The testator had, 
on occasion of his nephew going into partner- 
ship,, advanced to him 2,00QZ. for his own use, 
and had also, at the same time, lent to the 
partnership different sums, the nephew’s propor- 
tion of which would have amounted to about 
2,0002. : — Held, that, whether the 2,0002. was to 
be treated as having been a gift to the nephew 
or not, the testator intended in the above passage 
to refer to it, and not to the proportion of the 
partnership debt due from the nephew. And, 
on an inquiry directed at the hearing, the chief 
clerk certified that the advance of the 2,0002. 
was a gift, and not a loan :• — Held, that, whatever 
effect this Certificate might have on the hearing on 
further consideration, it could not be disputed 
by a party who had neither taken out a 
summons nor moved to have it varied. Smith y . 
Armstrong, 6 I)e G. M. & G. 150 ; 2 Jur. (K.S.) 
.359. 

A. devised a freehold to his widow for life, 
and after her death, to trustees to sell and divide 
the produce amongst B. and others. B. died in 
the lifetime of the widow, having bequeathed 
his residue to charities. The certificate having 
found the residue to be pure personalty : — Held, 
that it was too late, in the absence of a motion 
to vary the certificate, to raise an objection that 
the bequest of B.’s interest in the leasehold was 
void under the 9 Geo. 2, c. 36. Aspinall v. Bourne. 
29 Beav. 462. 

On an application by a contributory to vary 
the certificate by expunging a debt : — Held, that 
the association in course of winding-up came 
within the Companies Act, 1862, s. 4, and ought 
to have been registered ; that it was therefore an 
illegal company, and that an order for winding 
it up ought not to have been made, but that this 
objection could not be entertained on the present 
applica t-ion. Arthur Average J srociaiiof In re , 

£. E. 10 


to question the master’s report : after it is 
confirmed, having taken no exceptions. Aid - 
borough {Party v. Trye, 7 Ch & F, 436 ; West, 
221 . * 

Extension of Time— Summons.]— On an appli- 
cation upon the further consideration of an action 
for an extension of the time under r. 71 of 
Ord. LY. for applying to vary a finding in a 
chief clerk’s certificate Held, that the appli- 
cant should take out a summons for the purpose. 
Bore , In re, Bousp'eld v. Dove, 53 L. J., Ch. 1099 
27 Ch. D. 687 ; 33 W. E. 197. 


ii. Grounds for. 

Mistake, Fraud or Surprise.]— The court has 
power to set right an obvious mistake in the 
chief clerk’s certificate, as it has in the case of 
a master’s report. Graded v. Owen, 2 Eq. Eep. 
381 : 2 Sm. & G. 241 ; 2 W. E. 319. 

Mere mistakes in report rectified after confir- 
mation. Turner v. Turner, 1 Swan. 154 ; 1 
Jac. & Walk. 39. 

After a report has been confirmed, the master 
has no authority to correct even clerical errors 
therein ; but it may be done with the authority 
of the court. Richardson v. Ward, 13 Beav. 110 ; 
20 L. J., Ch. 227. 

A report confirmed may be reviewed ; but a 
ease must be made of fraud, surprise, or mistake : 
Lord Chancellor holding that there is no rule of 
the court not flexible in such a case, if shewn, 
refused a motion grounded merely on the parties’ 
affidavit with costs, excluding, however, costs of 
superfluous papers of which notice had been given 
i that they would be used on the motion. Drought 
v. Bedford, 1 Moll. 572, 

After the confirmation of a report, a review 
will not be ordered unless on a very strong 
case ; and objections affecting the substance 
of it will not be permitted, but mere mistakes 
may be rectified. Turner v. Turner, 1 J ae. & Walk. 
39. 

The master ordered to review his report after 
confirmation. S. C., 1 Swan. 157. 

A report was confirmed by orders nisi and 
absolute : — Held, that the court might still vary 
the report as to that portion of it which related 
to the maintenance of infants. Bamsdale v. 
Bamsdale , 11 Beav. 220. . ' 

In a suit of M. v. P., a decree was made 
whereby the residuary personal estate of a testa- 
tor in tlie cause was declared to be divisible into 
moieties, to one of which P. (the present plain- 
tiff) was entitled, and M. (the present defendant) 
to the other. It was ordered that the chief clerk 
should ascertain the residuary personal estate not 
specifically bequeathed; but instead of having 
the residue so ascertained, the plaintiff and the 
defendant undertook to state for themselves what 
the particulars of the residuary estate ’were : and 
the chief clerk thereupon made his certificate, , 
by which he certified that the residuary estate 
was admitted by the parties to consist of cer- 
tain particulars. On this admission an order 
was at chambers made, and various sales, trans- 
fers. payments, and carryings over were made 
in pursuance thereof. The plaintiff, having 
afterwards discovered that a great error had 
been made ft the amount of the residuary 
estate stated in she certificate, owing to which 
the defendant had been largely overpaid, filed a 
bill setting forth the alleged error aim praying 
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that the defendant might he decreed to recoup i 
and pay to him the sum which he had received 
in excess. The court held itself bound to inter- j 
fere in the plaintiff’s behalf, it being satisfied that 
an error had really been made in the certificate ; 
that the case was free from the objection of delay 
on the part of the plaintiff ; that the conduct of 
the plaintiff and the* defendant had been such as 
not to have deprived the former of his right to be 
relieved ; and that the rights of third parties would 
not be invaded by any interference. The court, 
however, refused to make an order in the terms 
prayed, but gave the plaintiff leave to move to 
vary the certificate in the former suit, and to 
present a petition of re-hearing of the cause on 
further consideration upon payment of costs up 
to the hearing. Purcell v. Manning , 3 Jur. (N.S.) 
1070. 

Where, on the investigation of a complicated 
demand for work and labour done, and other 
matters, or performance of work under a contract 
with a railway company for works of enormous 
extent, the chief clerk’s certificate, after a laborious 
examination, ascertained the amount, the court 
will not allow the amount so certified to be varied 
as to the whole or any part of it unless a ease of 
clear mistake or manifest abuse is shewn. In 
such cases the certificate should not be varied on 
any ground which would not be a ground for 
moving for a new trial or setting aside the verdict 
of a jury. Mackintosh v. G. IF. lly., 4 Giff. 683 ; 
6N.lt. 336. 

Where the chief clerk in taking accounts has 
admitted books of account to- be taken as prima 
facie evidence of their truth, without any order 
under the 54th section of the act 15 & 16 Yict. 
c. 86, amotion to vary the certificate as to the 
result of the accounts dismissed without costs, it 
being a case which, under ordinary circumstances, 
would have been dismissed with costs. Newberry 
v. Benson, 2 W. E. 648. 


iii. Practice on. 

Summons. ] — No step can be taken in opposition 
to a finding in a chief clerk’s certificate, even in 
respect of matters appearing by the record, unless 
there is a summons or motion to vary the certifi- 
cate. Leigh v. Turner , 14 L. T. 8 ; 14 W. E. 361. 

Setting Bowm.] — The chief clerk’s certifi- 
cate is no longer varied on motion, but on being 
set down. Cooper v. Everett , 2 W. E. 388. 

Filing exceptions alone does not prevent the 
confirmation of a report ; they must be set down. 
Mole v. Smith , 1 Jac. & Walk. 670. 8. P., Abel 
y. Modes, 10 Yes. 730 ; 2 Cox, 169. 

Filing exceptions is not cause against confirma- 
tion of report ; they must be set down to be 
argued. Hall v. Mulliner , Dick. 604. 

After an order for confirming the report nisi, 
filing exceptions, and making the deposit with 
the registrar, are no cause to prevent that order 
being made absolute, unless an order for setting 
down the exceptions to be argued is obtained, 
which may be done either by the plaintiff or 
defendant" The order confirming the report wa-, 
discharged on- payment of costs. GUda rt v . Moss, 

Further Consideration.] — The rule is, that a 
case coming on before Stuart, V.-O., upon 
motion to ran the chief clerk’s certificate, must 


Jion. Crompton v. Huber , 1 Jur. (N.S.) 485 ; 3 
W. E. 347. 

After a master’s report had been absolutely 
confirmed, a petition was presented for leave to 
except to it. The petition was heard with the 
cause for further directions, and the court, with- 
out directing a reference back to the master, 
made an order in accordance with the prayer of 
the petition. Jowett v. Board,, 16 Sim. 352 ; 18 
L. J., Oh. 53 ; 12 Jur. 933. 

The chief clerk’s certificate, when signed and 
approved of, cannot be objected to at the hearing 
afterwards, Lambe v. Orton . 29 L. J., Oh. 286 ; 6 
Jur. (N.S.) 61 ; 8 W. E. 111.’ 

Upon a motion to vary a chief clerk’s certifi- 
cate npon a point which has been already argued 
before the judge himself, the court will not hear 
I any further argument. The party moving ought 
to inform the other side that the motion is only 
made pro forma, otherwise he will have to pay 
the costs of the motion. Charlcsworth v, Gartsed, 
i 2 N. K. 568. * 

No Summons.]— -Where the chief clerk’s certifi- 
cate carries upon its face the means of rectifying- 
an error in its conclusion, the court on further 
consideration of the certificate should rectify the 
error, notwithstanding that no summons to vary 
the certificate was taken out. Martin v. White, 
21 L. B., Ir. 521— O, A. 

Where a decree has been made in a suit, and 
the certificate made under it has been discharged 
for irregularity, the summons for obtaining a. 
fresh certificate must be taken out upon the 
original decree, and not upon the order discharg- 
ing the certificate, Cross v. Maltby , 8 VY. E. 
646.- . 

Where there was error apparent in the decree 
and the clerk’s certificate, by directing payments 
out of personal estate, instead of apportionment 
between real and personal estate, the court 
altered and corrected the decree and certificate 
without a re-hearing, notwithstanding the 15 & 1 6 
Yict. c. 80, s. 34, and the 51st of the Orders 
of the 1 6th October, 1852. Ora dock v. Owen, 
2 Sm. & 0. 241 ; 2 Eq. Eep. 381; 2 W. E. 
319. 

Objections should be Stated.] — One general 
exception was taken to the master’s report of a 
good title, which did not point out the objections 
to the title. The court disapproved of this incon- 
venient mode of proceeding. Flower v. Hartopp, 
6 Beav. 476 ; 12 L. J., Ch. 507 ; 7 Jur. 613. 

Exceptions to the master’s report ought, to 
follow, in form as well as in substance, the objec- 
tions carried in before the master. Upwards of 
thirty, separate objections were taken to the draft 
report, in respect of the same number of items 
allowed in an account ; one exception, including 
all the objections, was taken to the report, for 
that the master ought to have disallowed, the 
same items, or some or one of them : — Held, that 
this was informal, for the exceptant requiring the 
judgment of the court on every item, the excep- 
tions should have been in the same form as the 
objections, and thereby have called for such judg- 
ment ; that this, exception must be allowed, if it 
should be found that any item ought to have 
been disallowed; but that, notwithstanding the 
informality, the court might, if it thought fit, hear 
the exception upon all the items, and make a 
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coming into the master’s office and proving his 
debt, excepted to the master’s report. By 
proving in the cause he acquires a right to 
except to the report. Wilson v. Wilson, 2 Moll 
328. 

Where the master had determined that 
warrants should be served upon those parties 
only who were entitled in possession, and 
accounts were taken in the absence of a party who 
was at the commencement entitled in remainder, 
but afterwards became entitled in possession, but 
who never appealed from the determination of 
the master, nor ever claimed a right to attend 
him, a petition presented by him to the effect 
that the master’s report might be discharged and 
that the accounts might be taken over again, was 
dismissed with costs, reversing the decision of the 
court below. Morison v. Mori son, 17 L. J., Ch. 
65 . 

Upon the hearing in court of an adjourned 
summons from chambers to vary the certificate 
of the chief clerk, pari ies in the same interest 


The court will not grant an order to prove 
exhibits at the hearing of exceptions, because you 
can offer nothing at the hearing that was not 
before the master. Anon,, 1 Mos. 191. 

Upon exceptions to the master’s report, affi- 
davits made subsequent to it cannot be read, 
notwithstanding the affidavits of the adverse 
party were filed but the evening before the 
report. Davis v. Baris, 2 Atk. 21. 

On the hearing of exceptions to a master’s 
report, no parts of the answer can be read, 
except those which were read before the master. 
Bands v. Bushman , 6 Sim. 46. 

On the hearing 'of exceptions to the master’s 
report, those affidavits only in support of or 
against the original petition can be read, which 
were used in evidence before the master. Gnjlls, 
M parte-, 2 Deac. & C. 290. 

Upon exceptions to a report, it is entirely 
contrary to the rule of the court to suffer the 
exceptant to go into a new case. The court 
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report approving a scheme foi the administration Killer v. 8neyd, 2 Moll. 2 39, 
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Every exception to a report ought to tender j of a charity estate, of which the churchwardens 


and overseers of the parish were the trustees (one 
of the purposes of which scheme was to provide 
for the repair of the church), it was held, that 
a churchwarden who had been newly appointed, 
and had not been served with the proceedings, 
was at liberty to present a cross- petition for the 
purpose of opposing the confirmation of the repor t, 
upon grounds not appearing upon the report nor 
brought before the master. Doppingion Parish, 
In re, 8 Hare, 198. 

What Evidence Admissible.] — An affidavit, 
not used before a chief clerk in chambers, was 
not allowed to be used in court on motion t o vary 
certificate. Hooper, In re . Bayliss v. Watkins, 
1 N. R. 46 ; 82 L. J., Ch. 106 ; *9 Jur. (X.S.) 570 ; 
7 L. T. 347. 

An affidavit as to the conduct of the defendants 
in chambers, filed on behalf of the plaintiffs after 
the chief clerk’s certificate has been signed, 
cannot be received at the hearing of a summons 
to vary that certificate. Pierce v. Hammond, 
Bead, “in re, 10 L. T. 261. 

After the certificate of a chief clerk has been 
signed and approved by the judge, no cross- 
examination upon any affidavit produced before 
the chief clerk during the proceedings in chambers 
will be allowed. Hawkins v. Morton, 6 L, T. 214 ; 
10 W. R. 339. 

Upon the hearing of a summons to vary the 
tions to the master’s report, he ought to serve ! chief clerk’s certificate, only such evidence as is 
them on the other defendants. Milne v. Clegg, mentioned in the certificate is admissible. Budge 
7 Jur. 367. j v. Gum mow, 42 L. J., Ch. 22 ; 26 L. T. 683. 

Bill by parties claiming as next of kin against j Upon a summons to vary a chief clerk’s certifi- 
exeCutors. Report that other persons not parties \ cate the court will not have regard to any 
were the sole next of - kin. Exceptions by the j evidence other than that which is entered in the 
plaintiffs to the report. Objection that the plain- j certificate as the evidence upon which the find- 
tiffs before the exceptions . were argued must ring of the chief clerk is based. Miller, In re, 
make parties the persons found next of kin by j Chapman v. Miller , 58 L. J., Ch. 728 ; 60 L. T. 634, 
the master, overruled. Topham v. Lighthvdy , 4 j Where, however, the court was of opinion that 
Hare, 312 ; 9 Jur. 1055. j the finding of the chief clerk was not warranted 

Where a third person’s rights are injured by an j by the evidence before him, but further evidence 
ex parte report, be should move to have the j had been adduced upon a summons to vary, the 
report sent back to the master to review it, ■ court, considering that it had before it all the 
having regard to applicant’s rights. Iren, In re, materials necessary for a decision, instead of 
2 Moll. 440. sending the matter back to chambers, dealt with 

A creditor, first making himself a party by j it upon the fresh evidence. Ih. 


some proposition on which the court may decide. 
The simple allowance of an exception by the 
court, unaccompanied either by an express 
declaration or a reference back to the. master, 
implies an adoption by the court of the pro- 
position tendered by the exception. Stoclien v. 
Dawson, 2 Ph. 141. /• ' • . . 

Objections and exceptions to report should 
state the exact proposition which the court is 
called on to decide. Cullen v. Kildare (Death), 
2 lr. Oh. R. 133. 

On a general objection being taken to a chief 
clerk’s certificate, where some only of the items 
were in dispute, the case was adjourned to 
chambers, and the plaintiff ordered to furnish a 
list of the items to which he objected. Maw v. 
Pearson, 3 K, It. 99. 

Parties Heard.] — All persons interested in the 
master’s report, are entitled to be heard in 
support of it, but none but the excepting party 
can be heard against it. Bonser v. Cox, 4 Beav. 
379. And see 8. (I, 10 L. J., Ch. 395 ; 13 Ih., 
260. 

A party who has not excepted to a master’s 
report cannot be heard in opposition to it on 
the argument of the exceptions of another party ; 
he may. however, be heard in support of that 
report. Knight v. Dads, 5 L. J., Ch. 11. 

Where one of several defendants takes excep* 
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actually upon the file at the time when the 
order is obtained. Harris v. Cotter , 1 Myl. & K. 
568. 

Hon-appearance.] — Where the cause is set 
down on further directions, and the defendant 
does not appear at the hearing, the plaintiff need 
not produce an affidavit of service of the order 
to set down the cause before the rising of the 
court. It is sufficient if he produce such 
affidavit to the registrars. Trewick v. Par amove, 

7 Jur. 1123. 

Where a plaintiff sets down a cause to be 
heard on exceptions to the master’s report, but 
does not appear at the hearing, the court will, at . 
the defendant’s request, overrule the exceptions, 
and hear the cause on further directions. Hookes 
v. Hookes , 7 Jur. 1104. 

Separate Report.] — A cause ought not to be 
set down in the paper for further directions, 
when only a separate report has been made, and 
there is no general report. Cochrane v. Chambers , 

2 L. J. (O.s.) Ch. 47. 

A cause cannot be set down for further direc- 
tions on a separate report : an order on a separate 
report must be sought by petition. Van Kamp 
v. Bell, 3 Madd. 430. 

When unnecessary.] — The decree had reserved 
further directions and costs ; but further direc- 
tions having become unnecessary, the costs were 
disposed of upon a petition. Winthrop v. Win- 
thro}), 1 Coop. C. C. 201. 

Petition to set down cause for further direc- 
tions, or such further order as the court should 
think fit, dismissed, though the parties could not 
proceed : an inquiry before the master being 
rendered useless by the event of a verdict upon 
issue directed, and further directions having been 
reserved till after trial and report. Dixon v. 
01 mius, 1 Ves. J. 153 ; see 9 E. It. 286. 

Objection to Certificate.] — In all cases coining 
before the court, by way of exception to the 
certificate, the further consideration of the cause 
will be heard at the same time, unless a special 
reason be shown to the contrary. Crompton v. 
Haber, 1 Jur. (N.S.) 465 ; 3 W. E. 347. 

d. Orders made and Matters determinable on. 

K o Objection taken or Relief asked.] — Upon 
further directions, a question decided by master 
was opened without any exception, all the 
circumstances appearing bv report. Adams v. 
Clarion, 6 Ves. 226 ; 5 R, E. 263. 

A debt of 2,400 1. having been found due by 
the master’s report, to which no objections, or 
exceptions were talc to, and no error appearing 
upon the face of the report Held, that this 
report could not, by order made upon further 
directions, be reviewed. Morgan v. Brans, 8 
Bligh (N.S.) 777 ; 3 Cl. & F. 159. 

Effect of decree at hearing on the discretion 
of the court upon the construction of a will on 
further directions. Clarke v. Lubbock, 1 id fc 
Coll. C. 492 : 6 Jur. 548. 

At trie hearing on further directions, and on 
a supplemental suit, the plaintiffs were held 
bound by the terms of a decree taken by consent 
in iheoriginal suit ami weiv refused relief me ni- 
si, stent with it, notwithstanding a change of; 
cireumstaue es. Horne v, Young, 3 Y. & < ?oll. 199 ; 
4 lb OA 4 - a T r 17 ' r T ‘ v ' m . e tiv or, a 


Where the master’s report stated that he 
had allowed the defendant, in his discharge as 
executor, payments amounting to a certain sum. 
“including therein” a particular item, which, 
from circumstances appearing on the face of the 
report, clearly ought not to have been allowed : — 

Held, that inasmuch as the report had been con- 
firmed, and no exceptions taken, the error could 
nob be corrected on further directions. Cooper v. 
Cooper , 7 L. J., Ch. 253. 

In a suit by a vendor for specific performance, 
the decree, at the original hearing, having 
directed merely a reference of title, the court 
wall not at the hearing on further directions 
enter into the consideration of any other objec- 
tion which the answer has set up against the 
execution of the contract. Le Grand v. White- 
head, 1 Buss. 309. 

In a suit instituted by a solicitor for payment 
of costs due to him from a client, it appeared 
by the answer that he had not delivered a 
signed bill conformably to the act of parliament ; 
a bill duly signed w r as subsequently delivered, 
and that fact was put in issue by a supplemental 
bill : — Held, that the objection, not having been 
urged at the original hearing, could not betaken 
at the hearing on further directions. Pritchard 
v. Draper, 1 Russ. M. 191 : Taml. 332. 

A case of breach of trust was alleged on the 
pleadings against trustees and executors for not 
having sold an estate, but at the first hearing the 
common accounts only were directed : — Held, 
on further directions, that the defendants could 
not be then charged with the breach of trust, 
and that inquiries could not be then directed 
with that object. Green v. Badleij , 7 Beav. 274. 

If the decree at the hearing make no provision 
for the costs of a trustee, the court will not 
entertain any petition in respect of them at the 
hearing on further directions. Matins v. Green- 
wan, 7 Hare, 391 ; 18 L. J., Ch. 154. 

By the decree, arrears of maintenance were 
ordered to be paid out of a fund in court, con- 
sisting both of corpus and rents of real estate, 
and it was referred to the master to calculate 
interest on the arrears. U pon the matter corning* 
before the court upon the master’s report : — 
Held, that it was not then competent for the 
parties to contend that the arrears and interest 
were not payable out of the corpus, for the point 
must be considered settled by the prior decree. 
Davis v. Browne, 14 Beav. 127. . 

Matters at issue at the first hearing, which are 
neither decided, put into a train of investigation, 
nor reserved, must, on further directions, be 
regarded either as abandoned, or as points on 
which the plaintiff was entitled to no order. 
Passiwjham v. Sherborn, 9 Beav. 424. 

The general rule is, that if the question of 
wilful default be not raised by the pleadings, it 
cannot be raised either at the original hearing 
or on further directions, but where the pleadings 
do raise the point, it is the duty of the plaintiff, 
if he can make a case for it. to get a declaration 
by the decree, or, if he cannot make a case for 
an immediate decree, to get an inquiry of such 
a character that on the result of it the court 
may, on further directions, make a declaration. 

But if the point is raised in the pleadings, and 
the court, by its decree, passes it by, and neither 
makes any declaration nor directs an inquiry, it 
must be, taken that the court did not mean to 
give any such relief. Jones v. Morrall , 2 Sim. 
(* 45 .) 241 i 21 L. jqch. 680. 
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enrolled, in a suit to administer the trust of a verified bj the joint a 
creditors* deed, a bond creditor seeks to be one of the defendant; 
allowed to come in and prove, alleging certain the sums apportioned 
facts in excuse for not having eorae in before to the plaintiff’s solic 
the order, and that the dissolution deed included pay the same to the ci 
the debt in the general words, coupled with the of such order. Bear 
object of the instrument as expressed : — Held, 21 L. J., Ch. 176 ; It 
that although the general words might include 
the debt, and the existence of it was morally 
certain, the order formed an insuperable obstacle, 
and petition dismissed with costs. Clowe* v. 

Waters, 2 W, li. 308. 

Amendment.] ---The masters report had been 
confirmed, and neither objection nor exception 
had been taken thereto. The cause came on for 
further directions, when the court, from the 
facts stated in the report, entertaining great 
doubt as to the correctness of the master’s agt 
finding, declined to act upon it, though it refused w 
then to alter it. Gregory v. West, 2 Beav. 541. common 

A report was directed to be amended according 
to the final decree, by substituting a statement 
that the defendant was seised in fee of premises 

decreed to be sold, instead of for lives renewable in hand was still open. . — .. . 

forever. Hatch ell v. Crew o me (Lord), Sau. & there was no declaration at the hearing, yet, 
675. applying the above rule, there was that which 

I was the first step towards it, a direction to take 

Want of Parties.] — On further directions, it the common account of what had been received, 
is competent for the court to entertain a question which, if properly answered by the master, 
of liability, if, by reason of want of parties or ought to show what personal estate had been 
facts, the suit is not in a condition at an earlier received from time to time, and then the court 
hearing to enable the discussion of such a ques- might, on further directions, either make m 
tion in the presence of all persons interested, immediate declaration, or direct further inquiry. 
JPatteaden. v. Hobson, 22 L. J., Ch. 697 ; 1 W. K. Jones v. Morrall, 2 Sim. (N.s.) 241 ; 21 L. J., 
282: 17 Jur. 406. Ch. 630. 


Interest.] — The reference to compute interest, 
under the 46th Order of August, 1841, on debts not 
by law carrying interest, maybe made on further 
directions, although not made at the hearing. 
Flint off y, Haynes, 4 Hare, 309. 

In ' an administration suit, the pleadings 
raised questions of wilful default and liability 
to pay interest on balances in hand against 
:ecutors ; but the decree taken at the origi- 
il hearing neither contained any declaration 
gainst the executors nor any inquiries as to 
ilful default, but was merely a decree for the 
account of what had been received : — 
Held, that the court could not, on further 
directions, make any decree for wilful default; 
but that the question of interest on balances 
inasmuch as, although 
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Io a suit, to administer the trusts of a settle- 
ment, the chief clerk having certified that the 
most "beneficial way of letting the premises which 
formed the subject of the suit would be to let 
them on lease, two persons (one of whom was 
the defendant and also a cestui que trust and the 
receiver of the property) carried in equally 
beneficial proposals, and that of the defendant was 
accepted, and a conditional contract fora lease was 
signed by him accordingly, and approved by the 
j uclge . The defendant, having afterwards decli lied 
to perform the contract, the Master of the Rolls, on 
the hearing of the cause on f urther consideration, 
directed an inquiry as to the damages occasioned 
to the estate by the defendant’s breach of 
contract. On appeal, the court, on the ground 
that the order of the Master of the Rolls was 
made without any proper notice to the defen- 
dant and without any constat before the court, 
directed an original notice of motion to be served 
on the defendant with respect to the inquiry as- 
to damages, and upon the hearing of that motion, 
affirmed the order of the Master of the Rolls, but 
gave no costs to either side. Carney. Braneher,. 
20 L. T. 797; 17 W. R. 837. 

Where the decree in a suit instituted by an 
annuitant against a subsequent mortgagee, with 
a power of sale, and the mortgagor, ordered the 
estate to be sold and accounts to be taken, but 
did not contain any direction as to costs, charges, 
and expenses incurred by the mortgagee, in 
respect of certain attempted sales under his 
power, though there was the usual clause as to 
costs in his mortgage deed, and he claimed them 
by his answer : — Held, that the decree having 
reserved further directions, a further reference 
might, on petition, be directed to the master, to 
take an account of such costs, kc. Thompson v, 
Mwnball , 3 Jur. 53. 


e. Direction of Further Inquiries. 

In what Cases.] — A reference, on further 
directions, for the purpose of ascertaining whether 
certain charitable bequests could be carried out, 
made after the confirmation of a report, certify- 
ing that they could not, is irregular. Lyons 
Corporation v. Fad India Co., 1 Moore, P. C. 175. 

Where administratrix, under usual decree for 
account, attempted to support her discharge 
before master by forgery and fraud, court, upon 
petition and further direction, directed inquiry 
as to balances in her hands from time to time, 
and a computation of interest thereon. Darnell 
v. Price, It Yes. 502. 

If, at the bearing in a suit by the cestuis 
que trustent against the trustees, the common 
accounts only were directed, without any inquiry 
as to the default or neglect of the executors and 
trustees in not possessing themselves of the 
testator’s estate, further directions at such an 
inquiry will not be directed, though a case for 
such a direction was stated by the bill, and 
appeared on the report. Garland v. Little wood, 

1 Beav. 527 ; 8 L. J., Oh. 369. 

A bill was filed by cestuis que trustent to 

administer the trusts of a settled fund, and seek- 
ing to charge the estate of a deceased trustee 
with sums which he might have received but for 
his wilful default. At the hearing the ordinary 
accounts were only directed, and no inquiry was 
directed or reservation made with reference to 
wilful default. In the course of the inquiries 
in the master’s office, some documents were 
in evidence, which were relied upon by the 
plaintiffs as leading to an inference that the 
trustee might have received more than was 
admitted to have been actually invested on 
account of the trust fund : — Held, that- it was 
not proper, on further directions, to direct an 
inquiry as to wilful default. Coope v. Carter, 

2 De (A M. & a. 292 ; 21 L. J., Ch. 570. 

A bill for partition of a freehold estate stated directions produced an affidavit that certain 

the death of one tenant in common in fee, having defendants, having no further interest in the 
devised her moiety to the defendant’s husband, matters, had signed a consent, waiving service on 
and the death of the other tenant in common them of any subsequent proceedings, and asked 
intestate leaving the plaintiff her heir-at-law, that the decree might be drawn up without an 
but that the defendant’s husband, who was an affidavit of service on them, the court rejected 
illegitimate son of a deceased brother of the such affidavit. Att.-Gett, v. Gell, 8 Beav. 362. 
intestate, and claimed to be her heir-at-law, con- An inquiry was directed to be made by the 
cealing his illegitimacy, had entered upon and master; the master made his report, which was 
enjoyed the entirety, and had settled it by an not excepted to. The parties were held to be at 
antenuptial settlement, under which the defen- liberty, at, the hearing of the, cause for further 
dant claimed. The bill also sought an account directions, to refer to the affidavits and other 
of rents and profits received by the defendant, materials used before the master on his inquiry. 
The defendant by her- answer submitted that her Neddy v. Nedby, 5 He G. & Bm. 377 ; 21 L. j., 
settiot was the intestate's heir, but did not claim Ch 146. 

as a purchaser for value without- notice. By The examination of a party may be read on 
the de ret a rci rent was direct dm ^certain further dim:. I ions, for die purpose oi having 
who was the intestate's heir-at-law, and the inquiries directed, hough no foundation r\ -r 
rc ill of it was in favour of the plaintiff : — those inquiries appears on the report irselt 
Held, that a furt-hei inquire , whether the defen- Dymoeh v. Ashton, 7 L. J. (o.s.) Ch, 120. 
dant was a purchaser without notice, could not In 1843 a tenant in tail joined in resettling 
be directed on further consideration. Lynx v. one of two family estates. IT 3 disputed tin 
Lyne. 8 He Of. M.:& G-. 553, validity of the transaction, and subsequently, in 
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o . Judge at Chambers. 

1. Jurisdiction. 

Generally.] —The expression, ;; the court ora 
judge, 1 in tin rules and orders, invariably im ans 
a divisional court or a judge at chambers.' Baker 


Mawklm v. Morton, 6 L. T. 214 ; 10 W. B, 339, 
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PRACTICE — Proceedings in Chambers . 


1845, married. On that occasion a settlement 
was executed, making provision for the younger 
children only of the marriage. The instructions 
stated that it was desired to keep his landed 
estates free from any settlement, and contained 
this note : u N. B. — The eldest son will take the 
family estate.” In a suit to set aside the resettle- 
ment of 1843, affidavits were produced on behalf 
of the infant eldest son of the marriage, to show 
that, on the negotiation for the marriage, it was 
understood, that under existing settlements, the 
eldest son would become entitled to considerable 
landed estates, and therefore, that it was only 
necessary to provide for the younger children : — 
Held, that these affidavits were inadmissible 
under Sir George Turner’s Act (13 & 14 Viet, 
c. 35). Hog Jit on v. HogJiton, 15 Beav. 278 ; 21 
L. J M Ch. 482; 17 Jur. 99. 

Affidavits as to matters directly in issue in the 
cause, which are filed after the filing of the 
certificate of the judge’s clerk, will not be 
admitted at the hearing on further considera- 
tion ; but, if necessary, upon the suggestion of 
counsel, an inquiry may be directed. Flem ing v. 
East* 1 Kay (App.) lix. ; 18Jur. 1112; 2W. B, 643. 

A bill filed for redemption of a mortgage and 
an injunction to restrain a sale under a power 
alleged to have been fraudulently inserted in the 
deed, contained various charges of oppression 
and misconduct against the defendant, on the 
ground of which it prayed that he might pay the 
costs of the suit. On a motion for an in junction, 
supported by affidavits of those charges, the 
defendant submitted to an immediate account, 
the plaintiff undertaking to pay what should be 
found due, and further directions and costs were 
reserved : — Held, on a subsequent hearing of the 
cause for further directions, that the affidavits 
filed on the former occasion could not be read, 
the first order having shut out all the merits 
except the account. And an order, giving the 
plaintiff the costs of the suit on the ground of 
those affidavits was, on appeal, dismissed, and 
the defendant was allowed his costs, according to 
the ordinary rule. Burnt on. v. Patterson, 2 Ph. 
341 ; 16 L. J., Ch. 404 ; 11 Jur. 595. 

An affidavit is not receivable in evidence on 
further directions. Nicholson v. Haines , 1 Colly. 
196. 

— — On Question of Costs.] — Affidavit filed 
after the date of the master’s report received in 
evidence, on the ground that it stated circum- 
stances material in guiding the judgment of the 
court on the question of costs. Fallows v. Billon 
( Lord ), 2 Eq. Bep. 1181 ; 2 W, B. 507. 

An affidavit as to defendant’s conduct in the 
master’s office rejected on. a question of costs. 
Bateman v. Margermm. 2 W. B. 607. 

Kewly Discovered.] — Evidence dis- 
covered after the original hearing, and raising a 
new issue and a new defence, cannot be admitted 
under the 13 & 14 Viet. e. 35, s. 28, upon the 
hearing on further directions. But if justice 
cannot otherwise be done, the court will’ direct 
an inquiry. Howard v. Chaffer*. 2 K, B, 10: 
9 -Jur. (N.s.) 634 ; 11 W, B. 585, : v 

Cross-examination.]— Afterthe certificate 

uie chief ( ierk has been fignc-I and approved 
by the judge, no cross-examination upon any 
affidavit produced before the chief clerk during 

tbo .. YirA/warUnorsi rn urill 11 


“ Further Evidence.”] — Affidavits ad- 
mitted at the hearing, under the stat. 13 & 14 
Viet. c. 35, s, 28, as evidence that no appoint- 
ment of trust funds had been made by deceased 
persons, in support of a suit by a party claiming 
in default of appointment. Bereg v. Thornton , 
9 Hare, 233. 

The hearing of the cause on further directions 
was ordered to stand over for the production of 
evidence, by affidavit, of the value of the houses 
built, and the approbation of the lessor’s sur- 
veyor at the time. Hume v. Bentley , 21 L. J., 
Ch. 760 ; 16 Jur. 1109. 

Affidavits, which had been used before the 
chief clerk, were rejected by the vice-chancellor, 
on the ground that no notice of intention to read 
them had been given by the defendant. The 
plaintiff in his notice of appeal gave notice of 
motion for leave to read them on the appeal - 
Held, that they were “ further evidence ” within 
the meaning of the Judicature Act, Ord. LVIII. 
r. 5, and leave to read them was given. Chenmll, 
In re, Jones v. Che midi, 47 L. J., Ch. 80 ; 8 
Ch. D. 492 ; 26 W. B. 595. 

Costs.] — By a decretal order specific perform- 
ance was decreed against a vendor ; an inquiry 
was directed what damage had been sustained by 
the plaintiff by reason of the acts complained of 
in the bill, and the defendant was ordered to 
pay the costs of suit, liberty to apply being 
given, but further consideration not being 
reserved. The acts complained of by the bill 
were commencing to pull down buildings and 
removing the materials, and cutting and carry- 
ing away the crops on the land. The plaintiff 
carried in a very large claim for damages under 
various heads, most of which were at once 
rejected in chambers, but a certificate was made 
(which the vice-chancellor refused to vary) 
giving damages for pulling down buildings, and 
also under four other heads. The lords justices, 
on appeal, held that no damage was shown., on 
the ground that, under the peculiar circum- 
stances, pulling down the buildings caused no 
damage, and that the other heads of damage 
were not within the scope of the inquiry. The 
defendant subsequently applied for the costs of 
the inquiry, on the ground that it had resulted 
wholly in his favour. This application having 
been refused by the vice-chancellor : — Held, that 
the plaintiff, though unsuccessful, was entitled 
to the costs of the inquiry so far as they related 
to pulling down buildings, removing materials, 
and cutting and carrying away crops ; but must 
pay all the other costs of the inquiry. Krehl v. 
Park, 44 L. J., Ch. 2S6 ; L. B. 10 Ch. 334 ; 33 
L. T. 83 ; 23 W. B. 475. 

Varying Orders.] — Under the Judicature Act, 
1873, s. 50, an order made on further considera- 
tion in chambers may be varied on an adjourned 
summons. Hodges , In re, Bavey v. Ward, 
47 L. J., Ch. 335 ; 7 Ch. D. 734 ; 26 W. B. 390, 



t. Oakes, 46 L. J., Q. B. 246^; 2 Q. B. D. 171 ; 35 payment to the receiver-general of all sums 
L. r. 832 ; 25 W. B. 220 — C. A. received by a collector of assessed taxes, a judge 

beet. 39 of the Judicature Act, 1873, merely has no authority to order the proceedings to be 
■confers on the judges of the supreme court the stayed as to certain items in the particulars of 
power to exercise in chambers such of the func- demand, upon payment of that amount into 
tions of the court as were exercised in chambers court. Keim v. Wigaett. 4 C. B. 678 • 5 D & L 
by the judges before the act. Ib. 164. 

All powers possessed by the superior courts at Where a judgment irregularly signed by the 
common law, as tvell as those given by statute to plaintiff is set aside with costs, it is competent to 
the court in general terms, without any special a judge to stay the proceedings until such costs 
limitations, may be exercised by a single judge, are paid. Wenham v. Downed, 5 N. & M. 244 : 3 
as the delegate of the court. Smeeton v. Collier , A. <fc E. 450 ; 1H.& W. 324. 

1 Ex. 457 ; 5 D. & L. 184 ; 17 L. J., Ex. 57. So a judge at chambers has jurisdiction under 

^ ' 15 & 16 Viet. c. 75, s. 219, to order a stay of 

Chancery Division Discharge of Order in proceedings, on payment of principal, interest. 
Chambers.] A judge of the chancery division and costs. Lawrence v. Hog ben, 26 L. J., Ex. 55 
has still jurisdiction to hear a motion to dis- 
charge an order made on a procedure summons Habeas Corpus.] — A writ of habeas corpus ad 
in .champers, notwithstanding the Judicature subjiciendum, issued into the island of Jersey by 
Act, 1894, 8. 1 (4) : Semble, such applications a baron of the exchequer, returnable in the 
should be discouraged. Boalte v. Stevenson, 64 queen’s bench, is well issued under 1 & 2 Viet. 
Ij. J., Ch. 261 ; [1895] 1 Ch. 358 ; 13 B. 171; 71 c. 45. Cams Wilson, In re 7 Q. B. 984; 14 
L - 722 » 43 W. R. 189. L. J., Q. B. 105, 201 9 Jur. 393. 

vv lien an order has been made by a judge in It is no objection to an order made by another 
■chambers, the court has no power to alter that judge at chambers, under the general jurisdiction 
order unless upon motion, under s. 50 of the given by 1 & 2 Viet. c. 45, that the judge of the 
Judicature Act,. 1873, to discharge the order, court in which the matter was pending was in 
Where all parties concerned have been rep re- attendance at the time. Dennett v. Dean 5 
seated by counsel in chambers, the practice is Scott O t .r.) 196. ’ 

for the chief clerk to give a certificate, and upon 

that the parties may go direct to the court of Procedendo.] — A judge sitting at chambers has 
appeal. AM.- Gen. v. Llewellyn , 58 L, T. 367. power to issue a procedendo. Beg. v. Soaife, 2 
See also Appeal. ' Den. C. C. 513 ; 18 Q. B. 773 ; 3 Car. & K. 211 ; 

YT . . T , , 21 L. J., M. C. 221 ; 17 Jur. 232. 

Hearing in Judge’s Private Room.]— A judge 

has jurisdiction to make an order, which can be . Execution against Shareholder.] — Where 
made in judge’s chambers, when sitting in the judgment has been recovered against a company, 
judge’s private room at Westminster. Hartmont a judge of any court sitting at chambers has the 
v. Foster, 51 L. J., Q. B. 12 ; 8 Q. B. D. 82 ; 45 same jurisdiction, under 7 & 8 Viet. c. 110, s. 68, 

L. T. 429 ; 30 W. B. 129 — -C. A. to order execution to issue against a shareholder, 

as a judge of the court in which judgment was* 
Prohibition.]— An application for a writ of obtained. Palmer v. Justice Assurance Society, 
prohibition to a county court may be made to a 5 El. & Bl. 1015 ; 26 L. J., Q. B. 73 ; 3 Jur. (n.S.) 
judge sitting at chambers, notwithstanding Ord. 44 ; 5 W r . B. 55. 

LIX. r. 8a, of the Buies of the Supreme Court, , 

December, 1888, which provides that “every appli- . "iaudamus. ]•— An . order for a. mandamus to 
cation for a prohibition to a county court ... ^ sue f° r examination of witnesses under 
shall be brought by notice of motion.” Dina v 43 ^ e0 - 3 j c. 63, s. 44, must be made by the court, 
Charing Cross Bank, 59 L. J., Q. B. 24 ;* 24 atld cannot be uiade by a judge at chambers. 

Q. B. D. 27 ; 62 L. T. 42 ; 38 W. B. 287. Clarke v. Past India Co., 2 B. C. Bep. 319 ; 6 

A judge sitting at chambers has jurisdiction to ^ & 273 > 13 Q* 4>> * 23 * 

pottvt, a office 0 ' Waiver ° f 05 * ctio “ to ^™aiction.]_Th e 

(13 *Q. b!.D. 218) followed. AM v. lesser, T Tf? jud§e ' S - “I® 1 } wbiok 

Ti T o T? 1 1 j. * 115 a t> iQff , j«o r m Otfaeiwise could, not 1 x<ivg been received or 

759 31 W E 230 ’ Q ' ' ' ’ the ?' hole or P 81 * ° £ which could not have been 

' ‘ * received so soon, is a waiver of any objection to 

Attachment.]— A judge at chambers has power the order for want of jurisdiction. Tinkler v. 
to give leave to issue a writ of attachment. Salm l D. & L. 61 ; 18 L. J., Ex. 429. 

Kyrhury v. Posnanshi, 53 L. J.. Q. B. 428 : 13 « . . . . ■_ , , 

Q. B. IX 218 ; 32 W. B. 752, ' ' Costs. J — A judge at chambers has no power to 
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A judge has discretion to allow a plea to be March, 1853, the sum so 
amended on payment of a stated amount of costs, costs, unless in the mean 
instead of payment of costs generally. Tomlin- the plain tiffs out or the 
m v. imin'd, 3 G. & D. 607 ; 4 Q. B. 642 ; 12 first, that as the mode in 
L. J., Q. B. 257 : 7 Jur. 989. act was not pointed out i 

. it roust have been intend 
To proceed Ex parte.]— By 6 & 7 Will. 4, c. 71. a judge usually acts, vb 
s. 82, it is provided that in case a rent-charge therefore had authority t 
be in arrear and unpaid for the space of forty v. Flight, 18 0. B. 808 ; 
davs next after any half-yearly day of payment, Jur. 1034. 
and there shall be no sufficient distress on the Held, secondly, that as 
premises for payment, it shall be lawful for any him to interpret the ord< 


that the defendant paid the plaintiff’s costs; 
that afterwards, a judge made an order on the 
plaintiff’s application against the defendant’s 
will, setting aside the replication, and allowing 
the plaintiff to amend his declaration and the 
defendant to plead de novo, and directing the 
plaintiff to pay back the money and costs which 
he had received from the defendant; that the 
plaintiff afterwards amended his declaration by 
claiming 400Z. instead of 100Z. and his particulars 
by claiming 21 6Z. instead of 32Z. Replication 


2 . Summons — See Order LIV. and supra. 
Summonses, cols. 685 et seq. 


3. Orders — Service, &c. — See supra, JUDG- 
MENTS and Orders, cols. 547 et seq. 


4. Appeals from — See Appeal. 


5. Fees ■ on 

Court Fees, col. 800. 


ordered that the cause, and all matters relating 
to it, be referred to a judge, who was to have 
power to direct in what manner the former rule 
of the 22nd March, 1848, was to be carried into 
effect, and from time to time to direct and decide 
what ought to be clone. The judge directed the 
costs on both sides to be taxed as between 
a torney end client, and on the lOtli August, 
1852, made an order, by which, after reciting 
that "doubts had arise:) respecting mailers 
relating t ) the order of the 26th. February 1848, 
v z. as to bow the rule <>: the 22th March 18 18. 
was to b( carried Int > effe it and what from time 
tot me ought to be done fo n oh purpos \* the 
judge u ordered, directed, and decided that the 
defendant should pay to the plaintiffs on the 1st 

v ■ t ■ 
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Jurisdiction .] — See Rules of Supreme Court, 
1883, Ord. LIV. r. 12. 

— Staying Execution pending Appeal.] — 
A mas ( i ha * jui i i c lion un ler Or - LYill. r. 16 
to stay execution on a judgment pf nding n 
annul u do Conn of Anneal. Orpert v. /Ae u- 
mdnt. 56 L. J., Q. R. 2K: 18 Q. 15. D. 135; 85 
W. R. 266 — C. A. 

Fuing Affidavit— Interlineation ] — A master 
! of the queens bench division has no jurisdiction 



e. To Some of Several Persons, 755. 

f. To Solicitor, 756. 

g. To Tenant in Tail, 757. 

h. To Trustees, 757. 

i. To Woman past Child - bearing, 

758. 

j. In other Cases, 760. 

2. Proceedings to obtain Order, 768. 

7i. Stop-order, 

1. When Granted. 776. 

2. Practice, 779. 

3. Priorities, 782. 

1. Paymaster or Accountant- General, 787. 


Reference to.] — Upon the argument of a rule, 
facts were not ascertained by the affidavits on 
either side, and the court referred the matter to 
the master, to inquire and report as to them. 
Upon the report being read, the court refused, 
upon the facts stated in the report, the other parts 
of the case having been argued previously to the 
reference, to make the rule absolute. Peg. v. 
Cheshire JJ., 13 L. J., Q. B. 261 ; 8 Jur. 645. 

Reference to Master to Report. 

TRATION. 


a . Advances out op. 

In General.] — A sum of money being in court 
to be laid out in lands, which, when purchased, 
would be subject to the bond debts of testator, 
the debts decreed to be paid out of the fund in 
court. Cattell v. Money. 3 Bro. C. C. 256. 

The court has no jurisdiction to make an 
allowance out of the rents of defendant’s life 
estate in possession of receiver, appointed in 
suit instituted by a creditor, for defendant’s 
maintenance, except by consent of creditors. 
Hickson v. Ay hoard, 3 Moll. 35. 

Order made upon petition, that part of a 
small sum of stock bequeathed to an infant 
should be sold, and the proceeds applied in paying 
a debt incurred for necessaries on his account, 
and that the residue of the stock should be 
transferred into court, and the dividends paid 
to his mother towards his maintenance. Swift. 
Pee parte, 1 Russ. & M. 575. 

An order was made for payment of the divi- 
dends of a fund in court to the executors, for 
distribution amongst the parties interested, before 
the accounts of the estate were taken, the execu- 
tors admitting assets of the testator for all pur- 
poses. Shewell v. Shewell , 2 Hare, 154 ; 12 L. J., 
Ch. 250. 

Where the court orders payment of arrears out 
of a particular fund, it is tantamount to a deci- 
sion, not only that such fund is liable to make 
such payment, but also the interest directed to 
be computed thereon. Davis v. Brown 14 
Beav. 127, 

Upon motion to lay out part of the capital 
of a fund in which children had a reversionary 
interest : — Held, that the court had no power 
to deal with the fund. Mills , In re, I W. E. 75, 
380. 

The court will only make an order for ad- 
vancement of income or principal under s. 57 of 


■See Arbi- 


Master’s Practice not binding on Court.] — 

No practice of the masters, however long estab- 
lished, however continuous it may have been, 
is of any legal authority, or in any way binds 
the court, unless it has been determined by the 
court itself to be a right practice. The masters 
of the court, however distinguished they may 
be, have no authority to determine the law. 
Their practice ought, no doubt, to be examined 
with the greatest care, but it is of no authority 
to bind the court. Sturnm v. Dixon, 58 L. J., 
Q. B. 183 ; 22 Q. B. D. 529 ; 60 L. T. 560 : 37 
W. R. 457 — C. A. 


■See Appeal. 


XXL FUNDS AND SECURITIES IN 
COURT. 

a . Advances out of, 738. 

b. Increment , 740. 

c. Retaining, 741. 

d. Transfer and Carrying over, 742. 

e. Investment of 745. 

/. Chancery Funds Act, 1872, 746. 

g. Assignment of 747. 

h. Payment of Costs, 747. 

i. In Particular Cases. 

1. Under Lands Clauses Act — See Lands 

Clauses Act. 

2. Under Settled Estates Act — See Settled 
: Land. i \ 

3. Under Trustee Relief Acts — See Trust 

and Trustee. 

4. Of Infant — See Infant. 

5. Of Lunatic — See Lunatic. 

6. Of Married Woman — See Husband and 
\ Wife. 

7. Payment of Debts out of, pending Suit 

See Executor and Administra- 
te* > , < timber. A suit was instituted in one branch of 

8. Payment of Legacies out of, pending Suit the court to carry into effect the trusts of the 

— See Will. settlement. In another branch a suit was in 

9. On Sales by Court — See Executor and existence, in which a claim was made on the 

Administrator — Vendor and Pur- married woman’s separate use, in respect of the 
^ chaser. . ^ ^ timber cut : — Held, that in the first suit the 

10. Lien of Solicitor ou—Sre SOLICITOR. court could nor decide the question as to the 

P Payer nt out of Court. right to cut the timber ; but the married woman, 

1* lu ( securing the value of the timbe ; c ut. was all nved 

a Appr intment imdt v Powers, 7 1C h a income pending the suit. Start y v. Southey. 

■O To Assignee of Fund 749. I Drew. 100. 

c* PoNvers^ of Attorney and Notarial The court, where it sees fit, will order money 
d. To Personal Representative, 751. DaveyK. Oarl 26 W. II. Oil 

Hi ill : : : v . ^ : 
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For Carrying on litigation.] —Where a pauper 
claimed as heir-at-law against a will and deed 
which were disputed, and the bill had been 
retained with liberty to bring an action, the 
tenants were ordered to pay plaintiff 1502. to 
enable him to go to trial. Perishal v. Squire , 
Dick. 31. S. C., Beam. Costs, 379, inserted from 
the register book, from which it appears that 
this indulgence was extended also to one of the 
defendants. 

The court has no authority to advance part 
of the fund in the cause, to enable indigent 
parties to prosecute. Peek v. Beechey , 2 Sim. 
40. 

Persons who were found by the master to be 
the next of kin of the intestate, and were named 
by the court to be defendants, in an issue directed 
to try the rights of other persons who claimed 
also to be the next of kin, were allowed a sum of 
5002. out of the estate of the intestate, on giving 
security to account for it. Gregg v. Taylor, A 
Buss, 279 ; 28 B. B. 87. . 

Motion that defendants, whose title in trust 
lands was in question in the cause, might have 
advanced to them a sum of money to answer the 
expense of executing a commission in America 
refused. Tillotson, v. Hargreaves , 4 Madd, 172. 

The plaintiffs claimed, as next of kin of an 
intestate, a fund which was in the possession of 
the defendant as the nominee of the crown ; and. 
after the master had reported against the plain- 
tiff’s title, the court directed certain issues for 
the purpose of trying it. The plaintiffs applied 
for an advance out of the fund, to enable them 
to try the issues, but this, which was opposed by 
the crown, the court refused. Nye v. Maude, 
4 MyL & C. 342 ; 8 L. J., Ch. 329 ; 3 Jur. 669. # 

A proportion of a residue was bequeathed in 
trust, for A., for life, with remainder to his chil- 
dren' who should attain twenty-one, but if he 
should have no child who attained twenty-one, to 
B. and her children in a similar manner. The 
testator had, after making his will, granted 
underlease, and transferred stock in favour of 
B. and her children ; A. and his children filed a 
bill to set aside these transactions on the ground 
that the testator was not, at the date of them, of 
sound mind. Issues were directed at the hearing. 
Before any child of A. attained twenty-one, A. 
and his children presented a petition in a suit 
for the administration of the testator’s estate, 
seeking an advance out of the capital of their con- 
tingent shares to enable them to try the issue 
Held, notwithstanding the opposition of B. and her 
family, that the advance ought to be made, on an 
adult" petitioner and his solicitor undertaking 
to abide by any order of the court for its 
replacement, if the trial should be unsuccessful. 
Coombs v. Brooks, 3 I)e Gr. A Sm. 452 ; 13 Jur. 
784 . 

The court will not make any order for an 
allowance to the bankrupt, for the purpose of 
meeting the expenses of an issue to try the 
validity of the commission, unless the assignees 
consent. Cha mbers, Mr parte, 1 Deae. 197. 

, Disapproval of the practice of advancing 
money out of funds in court, to enable parties to 
try an issue directed by 1 1 ie court. A negotiation 
for a compromise :— Held, to be a reasonable 
cause, Johnstone v. Todd, 3 Beav. 218. 

- — . Inquisition.] — Upon a wife’s petition, 
the court, has no power to order naohey to be , 
paid to her out of the produce of the lunatic’s! 
property, to enable her to traverse the -inquisi- j 


tion , which she had got leave to do. JSfugent, Mm 
parte, 2 Moil* 486, . 

Costs incurred or to he incurred.] — When a 
widow, who was appointed sole executrix and 
testamentary guardian, had by her conduct made 
it necessary to have the estate administered and 
another guardian appointed, and had besides 
incurred "costs of contempt, the court allowed a 
small sum out of the corpus to be retained by her 
in payment of such costs, and for the interim 
maintenance of herself and children. Be Coombe 
v. Be Coombe, 3 Jur. (N.s.) 712. 

The master approved of some suits being 
instituted by the receiver, who was to be indem- 
nified out of the estate. The funds appearing 
by affidavit to be “ abundantly ample,” the court 
ordered the institution of the suits, and the pay- 
ment of costs out of the fund standing to the 
general credit of the cause, upon service on those 
only whom the master had authorised to attend 
him on the reference. Lockhart v. Hardy, 6 
Beav. 267. 

A suit was instituted before the passing of 
tlie Joint-Stock Companies Winding-up Acts, for 
the winding-up of the affairs of a company. The 
bill was dismissed, with costs, as against some of 
the defendants. An order was afterwards made 
under the Joint Stock Companies Winding-up 
Acts for the winding up of the company’s affairs, 
and the official manager petitioned to have the 
money in court in the suit paid to him. The 
defendants, against whom the bill had been 
dismissed, with costs, appeared, although not 
served with the petition, and asked for pay- 
ment of those costs out of the' fund, on the 
ground that they had no means of getting them 
from the plaintiff ; and the court ordered those 
costs, and also their costs of appearing on the 
petition, to be paid out of the fund accordingly. 
Walworth v. Holt, 15 Jur. 858. 

Although the solicitor of a defaulting receiver 
cannot have the costs of his proceedings, until 
the sum found to be due from the receiver, with 
interest, shall have been paid in.; yet when at 
his own proper costs, and under the orders of the 
court, the solicitor of the receiver brought certain 
actions at law against defaulting tenants and 
their sureties, Ac. : — Held, that the solicitor was 
entitled to be paid the costs of such proceedings 
out of the fund in court. M' Bride v. Clarke, 1 
Ir. Eq. B. 203. 

The court will not make an order ex directo, 
that the costs of an attorney be paid out of a 
fund in court, upon which he has alien ; he must 
wait until his client applies to be paid the fund, 
and then insist upon his lien. The reason tor not 
giving the costs to the attorney upon his own 
motion is, that there are not two litigant parties 
before the court. Crosbie v. Molloy, 2 Jones. 
588. 

. ' h iNCBEMEftT, /, 

Who Entitled to.] — Money lodged in court by 
plaintiff, afterwards, on the application of the 
defendant, invested in debentures, defendant 
entitled to the benefit of a rise on the price, 
though it exceed the amount of his la: >. ugai si 
the plaintiff, the application In defendant 
a >u King to u i mlerl: d in , to abi a the result 
of a rise or fall of the debentures. Garnett v. 
JSugent, 2 Ball A B 434. 

' mortgagee having commenced an action 
against the mort go i to i j< er th engage 
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money upon a collateral security, the mortgagor Vendor may acquire lien on fund in court 
obtained an injunction against the action, upon under contract for sale, and, if vendee refuses to 
the terms of his paying into court the sum which complete contract, may prevent him by in j unc- 
ap peared to be really due upon the mortgage, tion from drawing out of court fund which was 
The sum was accordingly paid in and invested in appropriated by contract to be applied in part 
stock, and that stock was afterwards blended payment of purchase-money. Boyne v. Hervey, 
with other stock purchased with another sum of 1 Hog. 3. 

money paid into court in the same suit. The If a bill filed by a creditor is dismissed, and 
mortgaged property having been afterwards sold there is money in bank to the credit of the 
under a decree in a different suit between the cause, it will be detained until a defendant, also 
mortgagee and mortgagor, the mortgagee became a creditor, who is about to file a bill, can apply 
the purchaser, and he was allowed to deduct from to have it transferred to the credit of his cause, 
the purchase-money the amount due to him on Woods v. Creaghe , 1 Hog. 313. 
the mortgage : — Held, that the mortgagor was 

entitled to receive back the stock which had Stop-order.]— See infra, col. 776 et seq. 


been purchased with the sum paid in by him 

upon obtaining the injunction, and also the ^ Transfer and Carry in a Over. 
accumulated dividends which had accrued on 

that stock. Taylor v. Waters, 1 Myl. & C. 286 ; To Credit of Cause.] — Where the bankrupt has 
5 L. J., Ch. 210.’ been ordered to pay a sum into court in a suit in 

Money paid for the use of a railway, under chancery pending at the time of his bankruptcy, 
protest as overcharges, was '"afterwards paid into it was ordered by the court of review that a 
court under an order made by consent, and claim should be entered for that sum on behalf 
invested in the public stocks to abide final judg- of the plaintiff in the suit, and that the dividends 
ruent in an action brought to try the legality of of that sum should be paid into the court of 
the charges, which the judgment declared to be chancery, and invested in the name of the 
illegal Held, that the party who paid the money accountant-general. Hancock, Ex parte, Oil- 
was" entitled to the stocks and dividends and burd, In re, 3 -Deac. & C. 523 ; 1 Mont. &: Ayr. 220, 
accumulations thereon. Barrett v. Stockton and Where a sum had been ordered to be paid into 
Burlington By., 1 H. L. Cas. 18 ; 11 Cl. & F. 590. court by the bankrupt in a suit in chancery still 
And see S. CL at law, 2 Man. & G. 134 ; 3 lb., 956 ; pending against him, a claim was ordered "to be 
<8 Scott, 646. entered on the proceedings for that amount, and 

The money brought into court having been, on the assignees were directed to reserve dividends 
the motion of the plaintiff, invested in stock :■ — on that sum to be paid to the accountant- 
Heh.l, that he was entitled to the benefit of a rise general to the credit of the suit in chancery, 
in the price of stock. IF ynn v. Brady. 5 Ir. Eq. R. Barden, Ex parte, Peters, In re, 3 Deac. & C. 
239. ’ ' 479 ; 1 Mont. & Ayr. 219. 

Purchase-money paid into the court of 
c Retaining exchequer, under the Southampton and London 

Railway Act, cannot be paid to the accountants 
In what Cases.]— A court will retain moneys general of the court of chancery, though the 
decreed to parties, on the applications of persons property out of which the land is purchased by 
having claims upon them. Bolton (Duke') v. the company is under the administration of that 


Williams, 4 Bro. C. 0. 430. 


court. Winchester (Bishop), Ex parte , South- 


Fund in court detained, until the part y by a mpt on and London Railway, In re, 6 L. J., 
whom it has been paid is secured against all Ex. Eq. 72; 1 Jur. 283. 


-conflicting claims to it. Francldyn v. CoTkaun, 
3 Swan. 309; 19 R, I-l. 204. 


Upon application for the transfer to the credit 
of a cause of a fund already paid into court as 


A party entitled at twenty-one to money purchase-money by a public company, under an 
invested in. the name of the accountant-general, act of parliament, the practice hitherto has been 
petitioned that the money should still continue for notice of the motion to be served on all the 
in his name, but the court refused to make such parties, and for the company to pay the costs of 
■order, and compelled him to take the money, the appearances of all. In future it will be 
Isaac v. Gompertz , 1 Yes. J. 44. " enough for the plaintiff to move without serving 

Where a decree was made, directing a fund to notice of motion upon the defendants. Eden v. 
•be paid out of court to a defendant, and after- Thompson, 4 N. R. 87 ; 10 L. T. 335, 522 ; 12 
wards another defendant to the same suit, who W. R. 7,89. 

claimed an interest in the fund, moved to stay By the statute 23 & 24 Geo. 3, of the parlia- 
ihat fund in court, until his claim could be ment of Ireland, for securing the moneys of 
■determined, the court refused the motion with suitors of the courts of chancery and exchequer, 
■costs. If Alton v. TrlmlestonQLord), 9 L. J. (o.s.) by depositing the same in the National Bank, 
*Ch. 202. which provides for the appointment of an 

A. conveyed to B. his reversionary interest in accountant-general for the court of exchequer, 
.a ^ fund in court, and B. obtained a stop-order, it is enacted, that “so long as he observes the 
When the fund fell into possession, B. presented rules thereby or by the court to be prescribed, he 
a petition for payment to him. On the hearing shall not be answerable for any moneys which 
of the petition A. insisted that the purchase was he shall not actually receive, but that the bank 
invalid, being a purchase of a reversionary be answerable for all moneys deposited with 
in w; st at an an le rvalue. The court- would not Them” : and r g ilati >: is for th mu sfer of stock 
<h it k: t a point,! it r posed oret; n the funds art specified n ’tu . Under this aei A was 
in court fora limited lime if A. would undertake appointed account an t-gencra 1 of the court of 
n- the ajfill to set aside the conveyance. A. not exchequer in 1796. In 181 0 A. executed a power 
pi' ing the i ink rtakiug die fund vas pal i out to 4: at orney. ami oris ng A B bis chit f clerk, to 
B. ^Beihuju v Kennedy, 3 Bear 462. And see make transfers in the bank books of any stock 
1 Myl. fc 0. 114. of which A. should first have executed a transfer 


t v yi;-j 
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draft under his hand, of cheek paper, pursuant 
to the orders of the court. This power -was 
deposited at the transfer office at the bank. 
Under this power, B. B. producing a certificate 
or transfer draft, purporting to be signed by A., 
but in fact forged, and in several respects not 
conformable to the particulars required by the 
power and the statutory regulations, obtained a 
transfer of stock from one cause to another, for 
the purpose of supplying deficiencies in the 
stock in the latter cause, which had been caused 
by transfers under certificates formerly forged 
by S. B. Upon the clisco very of this transfer 
from the first to the second cause, two creditors 
in the first cause, who had proved their debts, 
made a motion in the cause, calling upon A. to 
refund the stock transferred, which, after hearing 
affidavits of the appellant and the Bank of 
Ireland, was ordered by the court. Upon appeal 
against this order, it was questioned whether the 
court of exchequer had jurisdiction to make such 
order by a summary proceeding not in a cause, 
and whether the house of lords had jurisdiction 
to entertain such appeal ; but eventually the 
order was reversed. O'EeiU'v. Fitzgerald . 3 Bli. 
(N.S.)2U 

H., being an accounting defendant in one 
of two suits in different branches of the court 
and a party to the other, and entitled to a 
fund under a decree in that, suit, is ordered 
to pay a sum of money as such defendant; 
but failing so to do, sequestration issues, and 
there being no return, the sequestrators petition 
for payment to them of the fund ordered to be 
paid to H. into the other suit, or a transfer 
of such fund into the other suit : — Held, that 
there being no dispute as to H.’s title, a 
petition might be presented in both suits to 
the Lord Chancellor, asking for a transfer, this 
court granting an injunction to restrain H. 
receiving the fund, with liberty to apply to 
discharge the injunction in case the superior 
court should refuse the application. Emffht v. 
Knight , 4 W. It. 771. 

A fund ordered to be transferred from one 
cause to another, upon a petition entitled only 
in the former cause. Weeding v. Weeding . *1 
John, k H. 424 ; 4 L. T. 616 ; 9W. B. 131. 

To Irish Court of Chancery.]— Where it is 
desired to transfer consols standing in the name 
of the accountant-general to the credit of a suit 
in Ireland, the court will order it to be trans- 
ferred into the names of the brokers of the 
accountant-general in England and of the 
accountant-general in Ireland, to be by them 
transferred to the account in Ireland. Masmreene 
(lord), In n\ 10 L. T. 834 : 12 W, R. 1005. 

When a fund in court in a cause or matter 
is required to be transferred to the court of 
chancery in Ireland, the proper form of order 
is to direct that it be transferred to the account- 
ant-general of the court of chancery in Ireland, 
to be by him forthwith transferred into his name 
as such accountant-general, to the credit of the 
cause or matter to which 'it is required to be 
transferred. Yawjhan v. Keddford (Marquis)* 
42 L. J., Oh. 150 ; L. IL 15 Eq. 1 73. 
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; the' mortgagor, j The mortgagees,' were trustees | 
for three infant sisters, and an order had been 
' , made that ' the sums' should be divided and carried | 
to their ’ separate accounts; but this order had I 
not been carried out, and the fund remained to | 
the general credit of the cause. Two-thirds had j 
been paid out to two sisters, and the third, having 
come of age, now applied for payment, serving I 
the trustees only. The registrar objected, that | 
the mortgagor and the other sisters, being parties ! 
to the suit, ought to have been served Held, 
.that' there was no necessity to serve the mort- 
gagor ; and with respect to the other sisters, the 
' practice now was in such cases, where the pre- 
:• vious orders for payment had been regularly 
made, that the other parties need not be served. 
DalVunore v. Ogilhg , 16 Jur. 443. 

Title of Account.] — The amount of two legacies 
bequeathed to infants was paid into court by the 
trustee under the general title of the will of the 
testatrix, but this affidavit stated that no other 
person than the legatees was interested in the 
fund : — Held, that the legatees were entitled to 
a transfer of the funds without the necessity of 
altering the title of the account. Coulson's 
Trust, In re, 4 J ur. (x.S.) 6. 

Where it is proposed upon a petition for pay- 
ment out of part of a fund in court to carry over 
a share in such fund to the separate account of 
the person entitled, the account should be in the 
name of such person, and not in the name of 
such person or his incumbrancer — i.e. “the 
account of A. B.” not “the account of A. B. or 
his incumbrancers.” Hang rare v. liettlewrU, 55 
L. T. 674 ; 35 W. It. 336. 

Application to have some money paid out of 
court which had been paid in to an account 
intituled “ The Trusts of the Will of J. Robinson, 
deceased,” the application being by the nine 
children of the testator, all of whom were adult and 
sui juris, and claimed as residuary legatees. The 
court, however, declined to pay out to residuary 
legatees a sum which had been paid in on so 
general a trust. After consideration of the will, 
however, the fund was directed to be carried 
over to an account intituled “ The Account 
Residue,” subject to the particular legacies ; and 
then the residuary legatees claiming would be in 
their right Robinson's Trust, lure , 1 Jur. (x.S.) 
750. . 

Form of Order.] — Form of order where cash 
and stock not admitting of division below ll. 
are paid and transferred into court to separate 
accounts. Perry , In re, 22 W. R. 433. 

When the chief clerk in distributing a fund, 
by consent of all the claimants, waives a question 
of title as to some of the claimants, the certificate 
should be made “without prejudice.” Waterton 
v. Hurt, 36 L. J., Oh. 425. 

Where the title to a fund carried over to a 
legacy account is clear, the court will on motion 
order a transfer of such fund. Linford v. Cooke, 
6 W. E. 5. ' • . ' 

Where a fund to be settled is small, the court, 
to save expense. - inserts the trusts in the order 
itself. Chamberlain v. Chamberlain, 1 Sm. & if. 
(App.) xxviii. ' 4 ! - " 1 t/C '..y 'j , . .h . 

: c g | : , $1 1 Invest m’ent: S of. ' § i ' § : >, 7 : : 

' ; ' ' ■ See R. 8. Cl,' 1883, Ord. XXII. r; 17. 1 1 , , 

la what Securities. j—H nder the pvQvisiphs of 
a will, the testator! widow was entitled durante 
viduitate to the income of his residuary .estate 


(about 10.000/.) subject to an annuity of 200/. a 
year for his son. If she married again the corpus 
became divisible between the son and certain 
charities. The trustees of the will were given an 
unlimited power of investment. By electing : to 
take under the will the widow forfeited an 
income of 120/., to which she would have been 
otherwise entitled under her marriage settlement. i ■' 
The court, upon the application of the widow, 
and the son not' opposing, .sanctioned 'the in' vest- : 
meat of the trust fund in India stock. Phelan, ' 
In re, 23 L. R., Ir. 336. 

In ordinary eases cash in court will be ordered 
to be invested only in the securities ' which;- Were ; ; • 
sanctioned for that purpose before the rules of 
court of the 4th February, 1889, came into force. 
It is only by special permission of the court that 
the additional securities authorised as investments 
in these rales can be made available ; and it is 
necessary in every application for this purpose to 
make a clear case, and io assign such reasons as 
may be necessary to enable the court to see that 
the proposed investment will be for the benefit 
of all persons interested. Where a fund has been 
transferred to a separate credit it ceases to be the 
duty of the person having carriage (except under 
special circumstances) to move for its investment ; 
and the person desiring an investment, whether 
entitled to the fund as trustee, or having an 
individual interest therein, should make the 
application himself and on his own responsibility ; 
if a trustee, he must shew that the investment 
contemplated would be consistent with the trust ; 
if not a trustee, he must inform the court of the 
special circumstances under which the applica- 
tion is made, and satisfy it that all persons 
interested have an opportunity of appearing and 
expressing their views on the matter. Roberts 
j v. Morgan, 23 L. 11., Ir. 118. 

I In the absence of special grounds influencing 
the discretion of the court, cash under its control 
I will be invested in the funds, and not in the other 
I securities sanctioned by the rules of court of 4th 
February, 1889. Bulkin, Wicklow mid Wexford 
Rij ., In 're, 23 L. K., Ir. 562. 

Funds in court were ordered to be invested in 
debenture and guaranteed stocks of Irish railways. 
What are special circumstances to influence the 
} discretion of the court in dealing with appliea- 
| tions under the rule of 4th February, 1889, 

I considered. Wesbltfs Trusts, In re, 25 L. E,, Ir. 
447— 0. A. : 

I See also Lands Clauses Act. 

! , Costs of Application to Change.] — The costs of 
! the application, to change the investment ordered 
| to be paid by the applicants, the tenants for life 
| of the funds. WeshitCs Trusts , In re, supra. 


I /, Chanceiiy Funds Act. 1872. ■ 

j In urgent cases, and especially in injunction 
1 suits, parties should proceed under the Chancery 
I Funds Act and Rules, 1872,' r. 12, and thereby 
; obviate all unnecessary' delay in obtaining theiiV 
1 orders. P>ontd v. Mm.\ '43 L, J„ ; Oh. 528, 

| Form of order -when securities of a miscellaneous 
j character are brought into court under Hie Court 
! of Chancery (Funds) Act, 1872, ss. 3, 6, 10. 

; Pomh v. Walker, L, R. 15 Eq. 316 ; 21 W. R. 

1 4.72, i t ,, ,/X ; X ■ - ; ' ; '' '• , 

; When stock in a public company is transferred 
[ into court under the above act, the deed should 
1 express the transfer to' be niade to the account 



■ '■ 


of the paymaster-general, and not to the pay- 
master-general. Stephens, In re , L. B. 8 Ch. 465 
29 L. t77 : 21 W. E‘. 494. 


ff. Assignment op. 

Duty of Assignee as to Notice.]-— When an 
assignment is made of an interest in trust funds, 
part of which is in court and part in the hands 
of trustees, the assignee in order to complete his 
title must, as regards the funds in the hands of 
the trustees, give notice to the trustees. Notice 
to the trustees will be ineffectual as regards the 
fund in court, and as to that fund the priorities j 
of different assignees will be determined by the 
dates at which they have obtained stop-orders. 

An assignee who has obtained a stop-order is 
entitled (as regards the fund in court) to priority 
over a prior assignee (of whose assignment he 
had no notice) who had given notice to the trustees 
before the date of the stop-order, but who had 
not himself obtained a stop-order. Mutual life 
Assurance Society y, Langley, 82 Ch. D, 460 ; 

54 L. T. 326— C. A. Affirming, 58 L. J., Ch. 996 : 

32 W. E. 791. See also post, Stop-order, col. 

776 et seq. 5, Of Lunatic — See Lunatic. 

y ■ ■> ©. Of Married. ‘Woman — See Husband and 

h Payment op Costs. Wipe. 

By an interlocutory order, the defendant was 
ordered to pay the plaintiff certain costs. The 
defendant kept out of the way, and the plaintiff, 
being unable to obtain payment, presented a 
petition for payment thereof out of rents in 8* Payment of Legacies out of, Pending 
court. It was a question in the cause, whether Suit — See Will. 

they belonged to the plaintiff or defendant. 

The court held, that it could make no order. 9, On Sales by Court — See Executor and 
liar grace v. Hargrave, 13 Beav. 102. ADMINISTRATOR— VENDOR AND PURCHASER. 

Costs occasioned by the fund being paid into 

court in the case of a trust for maintenance to io. Lien of Solicitor on— See SOLICITOR, 
come out of the corpus. Hells Trust , In re, 

1 W, E. 13. 

Where costs are ordered to be paid out of a J. Payment out of Court. 

particular fund, that does not determine that T , " , _ 

that fund is ultimately to bear them. Sheppard 1. In what Cases. 

v. Sheppard 33 Beav.‘ 129. a . Appointment muter Power*. 

Costs had been ordered to be paid out of income 

instead of out of corpus : — Held, that this did ! Bequests to females, some of whom were 
riot preclude the matter being afterwards set i married and some single, for their separate use 
right. 71 b " ! for their respective lives, and after their decease 


i. In Particular Cases. 


1. Under Lands Clauses Act — See Lands 
Clauses Act. 


3. Under Trustee Relief Acts — See Trust 
and Trustee. 


7. Payment of Debts out of, Pending Suit 
— See Executor and Administrator. 


a share in the estate and was liable to pay his j appointed 2,500/, to Ids eldest son. 

7p awo'.hs ■ ws ; vO-w-: 0 .n v ,v h 'ho .hah 
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to order that sum to be transferred to the son, Money in. court, belonging to a person beyond 
although the remainder would have been much the seas, will be ordered to be paid to his attorney 
more than sufficient to pay the annuity. Breton immediately ; hut the attorney must give an 

v Clifden (Lord') 1 Sim. & S. 363. undertaking to return it, m the event of his 

* 4 sum of 682k 16$. 2d. consols, representing principal haying died previously to the making 
the accumulated dividends arising from the of the application to the court. Brown, Lx 
rnirchase-monev of settled freeholds let for a parte, 5 L. J., Ch. 24. 1 . - 

loner term of years at a peppercorn rent taken By an order of the court, a fund was directed 
bv a railway company, paid out to the tenant to be transferred to the plaintiffs m a suit, who 
for life who "had an absolute testamentary power were entitled as trustees only. The plaintiffs 
of appointment* with consent of the remainder- executed to their solicitor a power of attorney to 
meii 4 Trust*, In re, 86 L. T. 653. receive the money, but before the pioney was 

"" / ' ' paid, one of them became bankrupt Held, that 

_ , the accountant-general was right in refusing 

b. To Assignee of I una. payment, until that circumstance had been 

Service of Notice.]— Where assignee of money brought to the knowledge of the court. Gage v. 
in court to credit. of cause, claiming under an Watmough, 5 Jur. 404. 

assignment from party entitled to it, petitions to Petition for payment out of money should 
have it paid out to him, he must shew that party name the person to whom it is intended to give 
(or if dead his personal representative) has had the power of attorney. Anon., 1 Moll. 173. 
notice of petition. Hurd v. Davenport, 13 Price, An Indian power of attorney to receive funds 
735. in a suit is valid, if the party executing it be 

ofhe court, on the petition of the assignee of a proved to be living at the date of the decree, 
reversion, will order the accountant-general not Goodson v. Alexander , 1 Jur. 39. 
to transfer the stock, although the assignor has Semble, that churchwardens and overseers, 
not been served with notice of the application, having no corporate seal, have no power to 

Salmon v. , Taml. 74. execute a power of attorney, authorising a 

XJpon a petition by an assignee for the pay* party to continue to receive the dividends of 

meat out of court of a fund standing to the credit stock, notwithstanding fluctuations in the number 
of an assignor, the court requires the assignor and identity of the members of the corporation, 

to be served, unless there has been an absolute Ammley, Ex parte, 2 Y. & Coll. 350 ; G L. J., 

assignment of the precise fund even where the Ex. Eq. 81. ^ 1 

total funds assigned exceed the fund in court. Dividends of small amount, which have 
B riant v. Dennett, 4 Drew. 550; 5 Jur. (N.s.) accrued due on a sum of stock, ordered to be 
563. transferred to a party, between the date of the 

order and the transfer of the stock, will be 

Death of Assignor,] — See Smith v. Butler, or q e red to be paid to the attorney of the party 

post, col. 754. who was authorised to accept the transfer. The 


Death of Assignor,] — See Smith v. Butler, orc i ere( j to be paid to the attorney of the party 

post, col. 754. who was authorised to accept the transfer. The 

application was made shortly after the transfer. 

_ Petition,] -When tenant for life assigns his ^ 7> & Alton, 3 Ir. Eq. E. 134. 

interest in the dividends or a fund m court, tne g; an q q. being entitled to a sum of money 

course is for the assignee to present a petition ttte bank, petitioned that it might be paid, 
stating the purchase and verifying the tacts by n0 ^ ^- 0 themselves, but to then banker. An order 
affidavit, upon which an order will be^ made on was inac ] e according to the praver. Warwick 
the accountant-general to pay the future dm- ^ Zeamington By., In w, 13 Sim. 31. ; 

deads to the assignee. Anon., 1 Moll. oUU. Payment into and out of court of money to a 

married woman resident abroad and under power 
Equitable Interest,]— Assignees of an equit- of attorne Mlen v< jr or bes, iO L. J., Ch. 530. 
able interest should, if they desire to be perfectly H , . assi£rnec j to 0. a portion of a residue 


secured, obtain a distringas on the fund ; or have nQW * n C. became insolvent, and X., 

their deed indorsed on the original deed oi reg ^ en ^ j n India, was their official assignee. X. 
obtain a transfer of the funds into court. Phipps a general power of attorney to G. to act 

v. Lor eg rove, 42 L.^J., Ch. 89^ ; L. h. lb Dcp 80 , ^ - m England. On a joint petition of !L, 
28 L. T. 584 ; 21 W. B. 590. x. anti G., the fund was ordered to be paid to G. 

7 . , . . Fell v. Jones. 17 Beav. 521. 

e. Powers of Attorney and Notarial Acts. ‘Whether an attorney can act under a power of 


28 L. T. 584 ; 21 W. B. 590. 

c. Forcers of Attorney and Notarial Acts. 


In what Cases.] — A legacy of 100k was ordered attorney during the mental incapacity of ^ the 
to he paid to a person having a general power of principal. Quaere. Beaufort (Duke) v. Glyn, 
attorney from the legatee, without any power 3 W. R. 463. S. G., on appeal, 3 W. B. 502. 
authorising him to receive the legacy specifically. . 

Carr v. Mi da brook, 2 Cox, 390. To Trustees,]— Orders for the payment or 

A general written authority by a foreigner and transfer of funds to trustees should direct it to 
his wife, resident abroad, to a solicitor in this be made to them personally, and not contain the 
country, to take all necessary measures for obtain- words “to their attorney lawfully authorised, 
ing payment to the wife of a legacy, which had But if the trustees cannot personally accept the 
been paid into court under the Legacy Duty Act : transfer, it will be made to them on their attorney 
—Held, upon the petition of the husband and signing a receipt for same m the accountant- 
wife, to authorise payment to the solicitor. De general’s book, : Bis no our ue, In re, 3 Jo. oc La,.. 
Beaumont He parte, 13 Jur. 354. 584 1 9 Ir. Eq. B. 340. III®1|1II| , , , 

Contra, as to a fund in court in a suit. Waddi- So, if the trust funds consist of cash, and the 
Ion v. Taylor, IS L. JL Cm. -406 ; 13 Our. 1023. trustees be mu here to receive :r, lUe cuuvt wu. 


made upon, the petition or one legatee havi 
attained the age, for a transfer of his share 
his attorney. JEHU y. Chapman , 11 Ves. 239. 


the hands of the trustees. 
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Proof of Death.] — To obtain payment to 
representatives, mere production of probate is 
not sufficient ; proof of death is now required, 
and that testator was the party in the cause. 
Clayton v. Gresham, 10 Ves. 289. 

Death of Executor.] — Where a fund stands to 
the general credit of a cause, it will not be paid 
out in the absence of the legal personal represen- 
tatives. But if after decree, and where the 
fund is clear, the executor dies, a supplemental 
bill is not always necessary, for the fund may be 
distributed on petition, upon the appearance of 
the new personal representatives. Parsons v. 
Groom e, 12 Beav. 180. And see lb., 181, n. 

Where legacy was, by order, directed to be 
paid to A. B., and he dies, leaving executors, and 
one executor dies, on application to court, order 
made to pay legacy to surviving executprs, 
without acquittance from executor of deceased 
co-executor. JSIoodie v. Bainbridge, 6 Madd. 


PRACTICE- 


Verification of Power of Attorney.]— The exe- 
cution of a power appointing a sum of stock 
standing in the name of the accountant-general, 
must be verified by affidavit, notwithstanding 
the probate of the will in the ecclesiastical 
court. Smith v. Somers (Lord), 19 L. J., Ch. 148. 

On an application by petition for payment of 
money out of court to a person holding a power 
of attorney from the petitioner, who, as well- -as 
the attesting witness, was resident in New 
Zealand, the court allowed the execution of the 
power to be proved by an affidavit verifying the 
petitioner's handwriting. Jerrard v. Tracey , 7 
L. T. 654 : 11 W. R. 97/ 

Where the powers of attorney were of an old 
date, the court, although the sums to be received 
are small, must be satisfied by recent evidence 
that the creditors who executed the powers are 
still living. Bird v. Bird, 9 Hare (App.) xxxi.. 
xliv. 

Notarial Acts.] — Power of attorney exe- 
cuted abroad and authenticated by notary, and 
affidavit verifying signature of notary, ordered 
to be acted oil by accountant-general, with- 
out certificate of chief magistrate of place. 
Pinna ml (Lord) v. S'dtmtn(Lady), 1 Madd. 227, 

Money was ordered to be paid under a power 
executed in America, attested by a notary, and 
authenticated by an American secretary of state. 
And an affidavit made before a mayor of a foreign 
town requires evidence' of bis holding that' situa- 
tion. Garvey v. Ilibbert, 1 Jae. & Walk. 180. 

So as to a magistrate. Hutch eon v. Mamdngton. 
6 Yes. 828. 

Where money is asked to be paid out of court 
to an attorney, under a power of attorney from 
the party entitled to the money, his signature is 
not sufficiently attested Ivy the certificates of a 
notary public under hand and seal, and the 
official seal of the mayor of the foreign city 
where he resides, but the same must he proved 
by affidavit. Salvidge v. Button , 22 L. J,, Oh. 
883, 

A petition by A., resident in a British colony, 
that a sum of money might be paid to liis agent, 
appointed by his power of attorney. A power 
of attorney to that effect was executed by A., in 
the presence of a notary public resident in the 
colony, who certified such signature by his 
official seal : — Held, that such authority was 
sufficient, under s. 22 of the 15 & 16 Viet. c. 86. 
Armstrong v. St or hh am. 8 Eq. Rep. 180 : 24 
L. -J.. Ch.* 176. 

Where a fund only amounted to 857. the court 
dispensed with the verification of the signature 
to an affidavit abroad of a notary public, on the 
personal undertaking of the solicitor. Mayne v. 
Butler, 11 L. T. 410 ; 13 W. R. 12S, 

d. To Personal Representative. 

Form of Order.] — Order to pay a fund in 
court to a purchaser will not be framed to 
include bis personal representatives. Windsor 
v. Tyrrell. 1 Jur, 469. 

Payment ordered (A a sum of money in court 
to F. G„ her executors and administrators. 
Gates v. Gates. 12 Jur. 510. 

Infant Executrix ] — The court will not direct 
m mey to be dd out t > an ii x; nt executrix 
but will refer t c the master ro iinjuiiv whether 
there are any debts or legacies, and to consider 
of a maintenance. Camm rt v. Ca meant, 3 Pro. 

c. a 195. ■•/ id w . , . . , , ■ / . 


Ii&pse of Time.] — Where a fund in court has 
not been dealt with for a number of years, the 
court will not order payment of it out in the 
absence of the parties beneficially interested. 
Edwards v. Harvey. 32 L. J., Ch., 482 ; 9 Jur. 
0\S.) 453 ; 7 L. T. 662 ; 11 W. R. 330. 

Administrator ad litem.] —Moneys are never 
paid out of court to an administrator ad litem. 
Williams v. Allen , 32 Beav. 650. 

Separate Account.] — Moneys found due to the 
' estate of a deceased person will not be paid over 
; to the representative appointed under the 15 & 
5 16 Viet. c. 86, s. 44, but will be carried over to a 
' separate account. By am v. Sutton, 1 9 Beav. 
; 646. 

The 44th section of 15 & 16 Viet. c. 86, does 
■ not apply to paying money out of court. 
1 Rawlins v. AT Mahon, 1 Drew. 225. 

Letters of Administration.] — Evidence of death 
4 of a legatee before a testator uncertain. On 
’ petition for payment of the legacy to the next 
of kin : — Held that administration must be taken 
! out to such legatee. Atkinson's Trust, In re, 

; 1 W. R. 47. 

; The personal estate of an intestate consisted 
of a reversionary share in the proceeds of trust 
property, which at her death was unsold, and 
situate within the jurisdiction of an arch- 
' deaconry court. Administration was not taken 
out to her till after the reversion had fallen into 
possession, the trust property had been sold, and 
the intestate’s share had been paid into the 
court of chancery under the Trustees Relief 
Act. Letters of administration were then 
granted by the archdeaconry court : — Held, that 
they were sufficient to entitle the administrator 
to payment of the share out of court, and that a 
prerogative administration was not requisite. 
Spencer, In re, 1 De G-. M. & G-. 311 ,* 21 L. J., 
Ch. 314 ; 16 Jur. 238, 

Probate.] — To obtain payment to rnuxsen tu- 
rbos, mere production of probate isnni sufficient ; 
proof of death is now required, and that testator 
was the party in the cause. Clayton v. Gresham, 
10 Ves. 289, 

To get money out >f the court, however small 
the amount a prerogative probate is necessary. 
Thomas v. Davies, 12 Ves. 417. 
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However small the sums, a prerogative pro- j proved in England before payment out of court 
bate is in all cases, necessary to* authorise to the appointee could be directed. VaUamCs 
the accountant-general in paying a testator’s Trust*, In re, Limehoim Union , Ex parte, 
money out of court. ChaUnor v. Murhall , 6 52 L. J.. Ch. 791 ; 2d Oh. 1). 177 ; 48 L. 1. 
Ves. ilS : 3 E. E. 1 : Newman v. Hodgson, 7 Yes. 941. 


409. Though in Lord Thurlow’s time, and until . T . , 

he nut a stop to it, the sum on which an order Absence of Personal Representative. j bank- 
fora prerogative probate could be obtained was rapt executor petitions for leave to prove against 
limited to 40Z. his estate qua executor in respect of legacies to 

Prerogative probate necessary for the seven individuals, upon which it was so ordered, 
accountant-general to pay money out of court, and that the dividends should be paid into court 
It seems that the sum was limited to 30 Z. to the credit of the matter of the bankruptcy, 
Docker v. Horner , 3 Bro. C. C. 240. And see and to the account of the legatees. Four of the 
8 6 Dick. 740. * legatees, who were of age, present this petition 

C party had a power to appoint by will for payment of their shares out of court, and 
executed without any particular formality, also for their shares of any future dividends 
Unon a petition to obtain the fund out of court : which should be paid into court. The court 

jPePk that it was not necessary to produce the made the order in the absence of the executor. 

original will but that the evidence of the Peer man, Ex parte and In re, 6 -JuivAoi. 
probate was sufficient. Ward v. Ward, 11 Where legacies to two children had already 
Beav 377 been paid out of court, a similar legacy to a 

' Application that payment out of court of a third was ordered to be paid out, without service 
sum of m mmhfc he made on a York probate of the petition on any representative ot the 
refused. The practice has since been modified, testator, the executor of the testator being dead. 
f'm I* 14 Beav 649 Compton v. Hie oil, 9 Jur. 98. 


Cope v. Cope, 14 Beav. 649. 

Upon petition for the payment out of court 


The purchase-money of land which stood 


of a sum of money by a party representing limited to A. for life, remainder to B. m fee, was 
the* next of kin of the testator, and who could paid into court. A. never applied for the 
only produce probates and letters of administra- dividends. A.’s residuary legatee bequeathed 
tion taken out of the consistorial court of the residue of her personal estate to B., who 
London the accountant-general was directed to presented a petition for payment out of court, 
pav the'mouev, without requiring probate from In the absence of the legal personal repre- 
the prerogative court of Canterbury. Bruce v. sentative of the tenant for life, the court refused 
Denison. 17 L. J., Ch. 149 ; 12 Jur. 254. to order payment of the dividends accrued 

Semble, that a diocesan administration is during his life to the petitioner. Acker, In re, 
sufficient* to entitle a party to claim a fund in 11 W. E. 182. . . , ... A 

court if at the time of the death of the party A small sum standing m court to the credit of 
represented he had no bona notabilia out- of the an intestate, the court ordered that sum to be 
diocese Jones v. Howells, 2 Hare, 342; 12 paid to the intestate’s husband without requiring 
L j Ch. 365. him to take out letters of administration. King 

J *The court will distribute a fund in court, v. Isaacson, 9 W. 1L 369. 

payable to a personal representative upon a A feme sole, being entitled to a pecuniary 
diocesan probate, if the intestate has not bona legacy on the death of A., made an -.absolute, 
notabilia. Graves v. Graves, 8 Ir. Eq. E. 36. assignment of it, and died unmarried before it 
A testator to whom probate had been taken became payable. The court made an outei toi 
out in the court of Chester was declared entitled payment of the legacy to the assignee without 
to one-third of 1,000/. stock which had been requiring her personal representative to be 
paid into court under the Trustee Relief Act : — brought before the court, bmith v. Butler , Id 
H eld, under a. '87 of the 20 & 21 Viet. c. 77, , W. R. 211. . *,11 „„ 

that it was not necessary for the executors to But where a married woman, entitled, on 
take out probate in Canterbury in order to the same event, to a like legacy, pined with her 
obtain payment out of court of this one-third of husband in assigning her interest therein as a 
the 1,000/.. stock. Porter's Will, In re, 6 W. R. security for a loan, and before the legacy 

became payable she died, and the legacy was 
Where a person had at his death, and when exceeded in amount . by the sum due -on the 
letters of administration were granted, bona security, the court refused to make an oidei toi 
notabilia in one diocese only, the subsequent payment to the assignee in the absence ot her 
payment of a portion of them' into the court of personal representative. . Io. 
chancery does not render a prerogative probate By an order made in 1866, on a petition 
necessary to obtain payment out of court, presented by A. to the Court lor Roller or 
Knowles'. In n\ l De G. M. & G. 60; 21 L. J., Insolvent Debtors at Bombay, it was ordered 
Ch. 142 : 15 Jur. 1103. > , that all future personal estate which might be 

Where a diocesan probate is proper with bequeathed to him should vest in the official 
reference to the situation of the assets at the assignee for . the time being of such court A. 
death, it remains so notwithstanding they may died at Bombay in 1873, in the lifetime or his 
afterwards be rightfully or wrongfully removed father, intestate, and leaving issue. ^Anaamrms- 
out of the diocese. Spencer, In re, 9 Hare, 41Q. trator had been appointed of his estate at 



a power, the proceeds of sale of certain English legacy or 1,500*., which hart peen paia inie comi. 
leaseholds which had been t; ecu 1>\ a local On a petiu n by the otlicial assignee : - n 
board cl' works, and the proceeds paid iino thai 6* was end lert 4 have tap unu m wim 
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65 L. J„ Ch. 95 ; [1896] 1 Ch. 175 j 73 L. T. 571 ; 
44 w. R. 280. " .a ■ ‘ _ p 

Letters of Administration dispensed with.] 

— On wliat terms the court will waive letters of 
administration to the estate of a bankrupt who 
had assigned the surplus of his estate, if any, 
and order the surplus to be paid to the assignees- 
of it. Tratt , Ex parte , James and Cushion , In. re . 
1 W. B. 116. 

Two married women having died who were 
entitled to small sums of money in court, exceed- 
ing in each case 20 l, t the money could not be 
paid to the husbands without letters of adminis- 
tration having been taken out by them. Cabel. 
In re , 3 W. B. 280. 

Where there is a sum of money under 257. 
to which a tenant for life dies entitled, the court 
will order payment out of court to the widow of 
such sum without administration being taken 
out. Calhndar v, Teasdale , 3 Eq. Iiep. 513 ; 
3 W. B. 289. 

Where a legatee of a share of residue less than 
20 7. has died, and has no legal personal repre- 
sentative, the court will distribute such sum 
amongst the next of kin of such residuary 
legatee without requiring administration to be 
taken out. Millings v. Minings , 2 Hem. & M. 
32 : 10 L. T. 294. ’ 

e. To Some of Several Persons. 

Money paid into court by five directors of 
a railway company refused to be paid out to 
three of them without the others appeared and 
consented. Staines and Richmond My., In re, 
9 Jur. 479. ■ pV 

A sum of money standing in court ordered, 
upon further consideration, and petition of mort- 
gagor and mortgagees, to be paid to the mort- 
gagees “or one of them.” Bradford v. Xcttleship, 
10 V W. B. 264. 

In a creditor’s suit an order is made for pay- 
ment to four persons named in the master's 
report, and the cheque is drawn payable at 
the accoun taut-general’ s office in favour of the 
four. Two of those parties being dead, the 
accountant-general refuses to pay to the two : — 
Held, that the words “survivor or survivors of 
them ” may be inserted in the order. Je ferns v. 
Smith, 11 W. K. 479. 

Trustees or Executors.} — Order, under circum- 
stances, to pay dividends to trustees, or one of 
them, Shortbridge s Case , 12 Yes. 28. 

The trustees of a charity being numerous, an 
order was made to pay the dividends of a fund in 
court to the trustees or any two of them. Att.- 
Gen. v. Brichdale , 8 Beav. 223. 

Order to pay dividends to A., B., C., &c. 
(trustees of a charity), and the survivors and 
survivor of them, and the trustees for the time 
being. Shrewsbury Hospital (Trustees), Ex parte, 
9 Hare (App.) xlv. 

Amendment of an order for payment of money 
out of court for the maintenance of infants, 
by directing it to be paid to two out- of three 
exec mors, where one executor had gone out of 
the jurisdiction after the order was made, and 
after it had been acted upon by the accountant- 
gene 1 • 1 Windsor v. Cross, 9 Hare (App.) xliv. 

Dividends of fund in court ordered to be paid 
to trustees “or either of them.” Clinton. In re. 
6 Jur, (N.S.) 601 ? 8 W. B. 492, 


directed where the fourth trustee was absent in 
India, Clark y.EemoicJt, 42 L. J., Ch. 320 ;■ 21 
W. E. 320. 

f. To Solicitor . 

When ordered.] — Order for payment of money ' 
to the solicitor of the party refused. Edwards- 
v. Lane, 6 Madd. 315. 

Bums below 107. payable out of court to a 
number of persons paid to their solicitor to save- 
the expense of powers of attorney. Brandling 
v. Mumble, Jac. 48. 

Where several small sums are payable out of 
court to different parties, in order to have the 
amount paid to the solicitor to distribute, there 
must be either a written authority to the solicitor, 
signed by the parties, or the petition praying" 
such payment to him should he signed by them. 
Kelsall v. Minton, 2 Beav. 361 ; 9 L. J.. Oh. 186, 

In support of an application that creditors, 
whose dividends are less than 107., may have- 
their shares of a fund in court paid out to their 
solicitor, there must be produced the written 
consent of the several creditors, verified by affi- 
davit. Downing v. Picken, 1 Kay (App.) i. 

The rule of the court is, not to order payment 
of money to the solicitor of the party where it 
exceeds 107. ; and this rule will not be deviated 
from, except in very special circumstances. 
Middleton v. Younger, 22 L. J., Ch. 1005 ; 17 
Jur. 664. 

The practice is on payment out of court of sums 
under 107. to require a letter from each creditor- 
entitled thereto. Anon., 5 Jur. (N.s.) 385. 

When it is asked that small sums may be paid 
out of court to the solicitor of the parties entitled, 
the court requires the production of their written 
consent. Staines v. Gifford, 20 Beav. 484. 

In a case where the consent was signed by 
eleven out of twelve of the parties, and the 
twelfth was in America, the court dispensed 
with his signature on the solicitor’s' undertaking; 
to pay over the amount. Ib. 

Where the sum to be paid out of court amounts 
to 117., it will not be ordered to be paid to the- 
solicitor. Ila whins v. Dodd, 1 Blare, 146 ; 11 L. J.,. 
Ch. 97 ; 5 Jur. 1130, 

Change of.]— -Where, by order of court, all 
parties’ costs are paid, and a fund transferred to- 
the separate account of a party, that party may 
present a petition for payment out of court by 
a solicitor who had not been his solicitor in the 
cause, and without having obtained an order to- 
change his solicitor. Waddilove v. Taylor, 17 
L». J.’; Ch. 384 ; 12 Jur. 598. 

On undertaking.] — A person who was entitled 
to 697. stock and 57. cash was resident out of the 
j urisdiction. By a letter he requested that the 
money might be paid to his solicitor, and the- 
court made the order upon the solicitor and 
another person entering into an undertaking that 
the sums should be properly applied. Armstrong' 
v. Stochham, 11 Jur. 97. Bee Bear v. Smith , 

5 I)e G. & Bm, 92; 21 L. J., Ch. 176: 16 Jur. 70S.. 

The whole m a small legacy and its accumu- 
lations were paid out of court to the solicitor of 
an infant who had no other property upon id- 
undertaking to apply it in discharging a sum 
claimed for past maintenance and for a pro- 
spective outfit, and after deducting the costs* 
to pay any r n lining balance to the infant at 
majority. Welch, In re, 23 L. J., Ch. 344 : 2 




' ' 


mmrnmmm 

hppvAp 


upu 


W. B. 310. i And see Staines v. Gijfard, supra,, 

mmmfflsmm m i is mu 

:igj ■' . ; gip Pii®? J 4iW‘lr fedtS'isiht nr 

■ . gshA y ; ■ -p: ■ . . pp 


y'T 


tils 


PE AC TICE — Funds and Securities in Court 


To Tenant in Tail. 


To Woman past Child-hearing « 


Under Settled Land Acts.] nee settled Generally.] — The law sees no impossibility of 

Land. having issue at any number of years. Horsley 

Under Lands Clauses Acts.] — See Lauds v - Shuloner, 2 Ves. 84. 

Clauses Acts. Ho jurisdiction in the court to deal with pro- 

perty given over in default of issue upon any 
In what Cases.] — Petition by tenant in tail, probability of there being no issue. Bills in 
on the death of the tenant for life, for payment parliament on such grounds often refused. A non., 
of a fund in court arisen from the sale of timber 2 Ves. 113. 

improperly cut by the tenant for life. Alntrrow The court will not direct money to be paid to 
v. Ahurrow , 10 Sim. 602. a party entitled in remainder, upon the improba- 

Although fund, of which person is tenant in bility of an intermediate event, if such event be 
tail, is subject to certain charge, court will order possible. Kirby v. Clayton , 2 Yes. 241* 
it to be transferred to tenant after providing for 


- See Settled 


charges. Somerville (Lord), In re, 2 Sim. & S. 
470 ; 4 L. J. (O.S.) Ch. 138. 


Disentailing Assurance.] 


n re, 2 Sim. & S. j Presumption as to.]— 2O.OO0Z. stock was given 
to a married woman,- for her separate use for life, 
and after her decease to her children, and in 
Order made for default of issue 12, COOL as she should by will 


payment out of court, of a sum of stock of which appoint ; and in case she should neglect or refuse 
the petitioner was quasi tenant m tail in posses- to make an appointment, to A. B., on condition 
sion, under a settlement, on Ins producing the that he should pay 500Z. each to the children of 
deed inrolled, or an affidavit of the imminent of the testator’s brothers and sisters. Her husband 
the deed, whereby, in pursuance of the provisions having died, and the lady being sixty-five years 
of the 6 & 4 Will. 4, c. 74, s. 71, he had barred of age, the court, on the petition of the lady and 
the estate tail and remainders over m the stock ^ B., ordered payment of the fund after pro- 
in question. Smytke, In re, 3 Myl. k K. 24*). vidingfor the legacies to the nephews. Ha m ilton 
A share of the purchase-money of an entailed v> Brichmod, 5 A. J., Oh. 144. 
estate taken by a company paid out to the ^ testator gave a fund to A. absolutely, but 
husband of a married woman upon her consent that only the interest should be paid to her for 
without a disentailing deed as to the particular per separate use for life, and after her death the 
share being required. Tyler, In re, 8 W. it. 540. property should go to her children, and in the 
Where a fund in court representing the pro- event of her not intermarrying, nor having’ 
ceeds of an entailed estate exceeded 2001., the children, the property to be at her disposal by 
court refused to allow it to be paid out to tenants 01 . otherwise. A. being a widow, sixty-four 
in tail in gavelkind without the execution of a years of age, and never having had any children, 
disentailing deed. Tylden, In re 2 N. R. 413 ; fileci a bill for the transfer of the. fund Held, 
9 Jur. (N.S.) 942 ; 8 L. T. 631 ; 11 W. R. 869. 


that she was entitled to it. Mackenzie v. King, 


Where a party entitled to a fund, in court, 17 p J. } Ch. 448 ; 12 Jur. 787. 
and being tenant in tail, executes a disentailing Trust funds were bequeathed to a spinster 


fiill v. MiMMinti, ii v\ . it. so as 110 t to be subject to the debts or control of 

Upon the payment out of court of the proceeds h er husband. In 1856, when she was single, and 
of sale of settled estates to a person who was in her forty-seventh year, she was declared 
tenant in tail of the estates, he was directed to absolutely entitled to the funds, but subject to 
execute a disentailing deed. Broadioood, In re, that interest being divested on her marriage, as 
24 W. R. 108. _ _ provided by the will. In 1863, and while un- 

A fund in court exceeding 400 A was paid to a married, she presented a petition praying for the 
tenant in tail without a disentailing deed having transfer and payment to herself of the trust 
been executed. Bow, In re, 43 L. J., Ch. 347 ; funds -Held, that she was entitled. Price v„ 
L. K. 17 Eq. 300 ; 29 L. T. 824. Boustead, 8 L. T. 565. 

^ , . _ - i £ T . . . A sum of 5007. stood settled on the trusts of a 

Enlarging Rase Eee.]-A fund m court m a mard set . t iement. The trustees were dead ; 
lunacy the lunatic being dead, r~nted ^nd there 4 re no children ; the wife was fifty-eight 
m settlement. A deceased tenant m ta 1 had yearg old ^ and bad assigned all her interest to- 
created a base fee . Held, that the fund could b er husband, who was one of the ccstuis quo 
not be paid out to the persons claiming through trust . end On the petition of husband and wife, 
him, except upon the production of a deed tbe cour f, ordered that the right to transfer 
enlarging tlrn base tee. Reynolds, In re, 3 Ch. 1). . ves t in the husband, and that he might 

61 ; do L. T. 29,3 ; 24 W . K. 991-C, A. transfer to himself. Ryan, In re, 9 W. R. 137. 

The court will not presume that a married 
h. To Trustees. woman* aged forty-nine, is past child-bearing. 

. . a _ . AL 011 -f 0 u, Overkill's Trusts, In re. 22 L. J.. Ch.. 485 ; 17 Jur. 

Where legacy is given for permanent charitable &|g t ^ y~ p 

purposes to trustees not having^corpo^te oha- • -rf ie 0O ^ t not treat as past child-bearing- 
meter, count will not tiansfei lund to rhc.d wmmm ,,f less than fifty years of age,. although 

out reterenee. ® nh/eltirm v. -Toilets. 1 bnn. A S. ^ evideucc th[Vl ih e is .past child- 

-M . a L. J. A 7:/ u x * . - bearing be addu d. Vr t h res, Ti late- 

The court Wilt n« vtt w er out or a j w/< ^ ,, L . T . 533 . I2 W. it 45. 

mo.. 11 court U. -I suh J ac'Ce. in uu. .• .h,k w ■, ^ ^ 11M i eonrt p lid out and di-- rihiu cd upon 

ay panics intended n rhe esraie. uni yyy.n tJj - ; ^ u , wr. aged fifty-three 

i-.-ei J .hsuostiiiiTuoO epiu-unc i, obi , , *. -Lit c. , a atll | , ;ra eoliths, would never have issue 
i Jur (X s.) Sis. 9 V. K 758. • r r ch . 30 3 . li h. T. 



. ■■ dwV I..,: wed lc:-wyC-...,,ow ; i, v w.- 



j. Ill other Cases. 

In Trust for A. until Marriage.]— Bequest of 
money to trustees in trust to invest in public 
funds, and pay dividends to A. until marriage, 
ancl then to transfer stock to her ; but in case 
she should die unmarried, then as she should 
appoint by will, and in default of appointment 
to her executors and administrators, Semble, 
she is not entitled to have fund transferred 
while unmarried. Wilson v. Mount 2 Sim. & S. 


L. T. 795 ; 29 W. W 350. ' ’ 

A- testator bequeathed the dividends of a sum 
of 10,000?. consols unto and equally between his 
four daughters, and from and immediately after 
their several and respective deceases he be- 
queathed the 10,0007. to their children respec- 
tively — viz. one fourth part thereof unto and 
equally between the children of each daughter ; 
.and, in case any one or more of the daughters 
should die without leaving issue her or "them 
& he bequeathed the share or shares of 
the stock so bequeathed to and intended for the 
issue (had there been such) unto the survivors 
or survivor 5 of the four daughters, equally if 
more than one, and if but one. to that one 
absolutely. Three of tin daughters married. 
,and died ^leaving children. The fourth was the 
longest liver, and was a spinster of the age of 

l V \ ' •' 1 . ■■ 
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directing the payment of the dividends to the 
separate use of the lady, and that the plaintiff 
might be directed, under the 44th Order of April, 
1852, to enter on record a statement of the mar- 
riage, and the nature and effect of the marriage 
settlement. The court held that an order for 
payment of the dividends might be made, but 
declined io give my sn h direeiion ro t hr plain 
dff ns asked. Lancia > v. GUI. 1 Sm. A (4. 21 ; 
lb Jur. 1041 ; 1 Vvk it. 51. 

To Wife.j — The court will make an order for 
payment out of a mud in court, not exceeding 
500/., to a wife, with her husband's consent, 
on her separate receipt, without requiring nee 
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Money was ordered to be paid out of -court on 
the presumption that a widow aged "fifty -five 
years and four months, who had never had any 
children, and a spinster aged fifty-three years 
and nine months, would not have any children. 
Widdows Trusts , In re, 40 L. J., Ch. 380 ; L. R. 
11 Eq. 408 : 24 L, T. 87: 19 W. R. 468. 

In the administration of an estate, the court 
refused to act on the presumption that, a married 
lady of fifty-two was beyond, the age of bearing 
issue. Conduit v. Soane", 24 L. T. 656 ; 19 W. R. 
817. 

A fund in court was settled upon a married 
woman absolutely in default of issue. The 
woman gave birth to a stillborn child on the 1st 
dune, 1871, and her husband died on the 12th of 
the same month. There was no other issue. 
On an application by the woman on the 9th 
December following that the fund be paid to 
her : — Held, that the application was premature. 
Aft.- Gen. v. Clements, 25 L. T. 739. 

Payment out of a fund in court ordered on the 
presumption that a woman who had been married 
twenty-six years to her husband without having 
a child, and whose age was forty-nine years and 
nine months, would never have a child by her 
husband. Millner's Estate, In re, 42 L. J., Ch. 
44 ; L. B. 14 Eq. 245 ; 26 L. T. 825 ; 20 W. R. 
823. 

A wife, aged forty-seven, had had six children 
by her husband, but had not been since pregnant 
for seventeen years. Medical evidence was 
adduced to shew that she had fourteen years ago 
suffered from a disease which, in the opinion of 
the medical men, rendered it improbable, if not 
absolutely impossible, that she should have 
further issue : — Held, that there was sufficient 
presumption against any future issue for the 
court to act upon. Summers' Trusts, In re. 30 
L. T. 377; 22 W. B. 639. 

The presumption that a woman aged fifty-one 
years and eleven months; who had been married 
fifteen years and had never had any children, 
would not have any children, acted upon. 
Alla sols Trusts, In re , 36 L. T. 653. 

The court refused to treat a woman as past 
child-bearing Whose age was fifty-four years and 
six months, and had never had any children, but 
had only been married three years. Croud on v. 
Matj, 9 Ch. I). 388 ; 39 L. T, 461 ; 27 W. B. 327 
— O. A. 

A woman aged fifty-two, who had been a , 
widow for twenty-four years, was absolutely i 
entitled in default of children to a fund in the ‘ 
hands of trustees : — Held, on petition for advice, 
that the trustees were justified in paying it over 


fifty -four: — Held, that on her death without 
leaving issue she would be entitled to her own 
one fourth share of the 10,0007. absolutely ; 
that it might be assumed that she would never 
have any children ; and that the share might be 
| transferred to her at once. Maden v. Taylor 
| (45 L. J., Ch. 569) approved and followed. 

I Davidson v. Klmpton, 18 Ch. D. 213 : 45 L. T. 
132 : 29 W. B. 912. 


Undertaking to refund or account.] — A fund 
| paid out to persons entitled to it, subject to the 
; contingency of a female of advanced age having 
I children, on their recognisances to refund in case 
| of that event happening. Lem) v. Hodges , Jac. 
j 585. 

; Where persons are entitled to a fund in court 
! upon the contingency of a female of advanced 
| age (then childless) having children, the court 
! will order it to be paid out to them on their 
| entering into security by recognizance to refund 
j the money in case children should be born. 

| Wide Streets Commissioners , In re, 7 Ir. Eq. B. 

I 484. 

A legacy to a woman for life, with remainder 
to her children, paid out of court on the petition 
of the mother and children, on their undertaking 
to account, if required, as the court should direct, 
the children having attained twenty-one, and the 
mother being sixty-six years of age. Droion v. 
Pringle , 4 Hare, 124; 14 L. J., Ch. 121 ; 8 Jur. 
1113. 

A female, aged fifty-six, was absolutely entitled 
| to a fund subject to the contingency of her having 
j children. Payment* was ordered to her on her 
| own recognisances. Fraser v. Fraser (Jacob, 

S 586, n.) followed. Lyddon v. Ellison , 19 Beav. 
j 565 : 18 Jur. 1066 ; 2 W. B. 690. 
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separate examination. Morton, In re, 31 L. T. To Children.] — A fund in court was held in 
82. trust for the children of A. A. had been sepa- 

A wife who has been deserted by her husband rated from his wife, who, during the separation, 
for more than twenty years, and has heard had given birth to a child. The court, eonsider- 
nothing of him for more than five years, is ing the evidence of non-access sufficient, allowed 
entitled to receive a sum of money, paid into a share in the fund to be paid to one of the 
court, as though a feme sole. Pope, In re, 21 legitimate children on petition, the petition 
W. B. 646. . having been served on the bastard, who was still 

Two sisters, one married and the other unmar- an infant. 'Sinclair v. Sinclair, 2 W. B. 69. 
ried, being entitled jointly to certain funds in Bequest of a personal fund to such of the 
court, presented a joint petition, praying for children of I. "N. as should live to attain the age 
payment to the unmarried sister of her share, of twenty-one years. I. 1ST. had three children, 
and for a settlement upon the married sister out two of whom having attained twenty-one applied 
of her share : — Held, upon the objection of the for payment of their shares. Under the eircum- 
husband, that the petition touching the settle- stances of the case, the court declined to pay 
men! was wrong, and that the unmarried sister over to them any part of the capital, but allowed 
ought not to have been made a co-petitioner, them to receive the interest of two-thirds, wit-h- 
Heyes v. He yes, 8 Jur. 17. And see Husband out prejudice to the claim of after-born children 
and Wife. of I. N. Brandon v. Aston, 2 Y. & Coll. C. C. 80. 

Semble, if an infant’s legacy has been paid 
To Lunatic.] — On a petition by a person of into court, and invested in stock, the stock will 
unsound mind not so found by inquisition, by be transferred or sold out, and the proceeds paid 
his next friend, for payment, until further order, to the party entitled, at his option. Brow lied, 

of the dividends on 888 1. 1 5-s*. 2d. consols to bis Ex parte, 13 Jur. 113. 

next friend to be applied for his maintenance, A testator bequeathed to his wife 4,000?., to be 
the court made an order as prayed. Perry's used for her own and the children’s benefit, as 
Trusts , In re, 31 L. T. 775 ; 23 W. E. 335. she should think best, recommending her not to 

In a case where a partnership had been dis- diminish the principal, but vest it in govern- 
solved by the court in consequence of the lunacy merit or freehold securities. There being two 
of one of the partners, and large sums had been children, one adult and the other a minor, the 
paid into court to the separate account of the widow made an appointment of 500 h to the 
lunatic in respect of his share of the capital and minor, and the residue to the adult : and she 
profits of the business ; the Lord Chancellor, on and the adult child petitioned for payment out 
being subsequently satisfied of the complete of court of the residue : — Held, that such pay- 
recovery of the lunatic, ordered the fund to be ment could not be ordered. Hart v. Tribe, 1 

paid out to him. leaf v. Coles, 1 De G. M. & G. De G. J. & S. 418. 

417. See Lunatic. ; ■ 'kps/.' kv 

Tenant for Life.]— Dividends of a fund in 
To Creditors.]— It is competent to a creditor court ordered to be paid to a tenant for life, a 
filing a bill on behalf of himself and all other the professed nun, on petition, without inquiry into 
creditors of a testator, to compromise the suit the circumstances under which the petition was 
and dismiss the bill; and in such a case a fund presented, the court holding the solicitor who 
brought into court by the executors will, with filed it responsible. Holdsworth's Trusts, In re, 
the consent of the executors, be paid to the 2 Eq. Eep, 1090 ; 2 W. E. 092. 
plaintiffs. Wood v. We stall, Younge, 305. Where a petitioner prays that the dividends of 


Subsequent Bankruptcy.] 


g'e, 305. Where a petitioner prays that the dividends of 

a fund in court may be paid to several tenants 
A., B. and C., for life, and that the various shares of the corpus 


having agreed for the purchase of certain mines, may be carried over to the accounts of those 
for lOjOQUZ., and to form a joint-stock company entitled in remainder, such remaindermen, if 
for working them, and that the mines should be numerous, need not be served or appear. Hodges, 
sold to the company for 25,0002., of which In re, (> W. E. 487. 

10,0002. should be paid to E., the proprietor, and 

the remainder divided amongst themselves and Repayment to Plaintiff’.] — The fact that a bill 
certain of their friends, whom they nominated has been dismissed with costs, and that those 
to be directors and officers of the company ; at a costs have not been paid, is no reason why a fund, 
meeting of the persons so nominated, at which paid into court by the plaintiff, for a purpose 
A., B. and C. were present, but before the com- since satisfied in another way, should not be paid 
pany was established, it was resolved that the out to the plaintiff applying for it. Flock-ton v. 
company should purchase the mines for 25,0002,, Peake, 10 ,L. T. 369 ; 4 H. R. 135 ; 12 W, K. 789, 
to be paid to Ik ; and a conveyance was after- 
wards' taken from E., to the" trustees of the Legatee.]— B. died intestate in 1814, seised of 
company, and the 25,0002. was paid out of the two houses which were purchased in 1829 by the 
funds of the company, and distributed in manner' Charing Cross commissioners. As no title could 
agreed upon. A suit having been instituted by be made to the houses, the purchase-money for 
some of the shareholders, on behalf of themselves them was paid into the court of exchequer, and 
and the others, against the persons who had invested in consols. In 1822 the heir-at-law of 
participated in' the 15.000/.. the latter were B. died, having made a will, under which the 
decreed * refund what they had received: and responder s to this petition claim d the Hunt, 
six.- of tin tefendai is having become bankrupt lit 1829 the widow and J. It. his then heir-af- 
afrer he had paid what he had received into law. presold cd a petition staring that due widow 
court, under an order upon motion : — Field, th it had. with the consent of the immediate nciwat- 
tl 1 pi n i t i weri ut tl d to rceeh 11 at su m k w of 1> i a a I i poss -» n of the 1 oi ses t> m 
and were not to be put to prove their demand tin time of his death till they wore sold: and an 
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Person not Party.] — An order for payment to 

a person not before the court is not strictly Pormer Practice— Petition, Bill or Motion.] 
regular, lahig v. Marie , 19 W. E. 1054. —Under a private act of parliament, money to 

be paid to certain parties. Upon petition to" the 
Staying Proceedings pending Appeal.]— See -court, Lord Chancellor refused to make an order 
Appeal. to pay the money to persons deriving title from 

• the original parties, and ordered them to file a 
On Presumption of Death.]— See Evidence, j bin. King , Ex parte , 2 Bro. C. C. 158. 

. >jL , , „ ■ „ , , i Money not paid out of court on motion. Ship- 

Money paid mwith or before Defence and by hrooke (Zm-d) v. HincMnlroolt (Lord), 13 Yes. 
Accounting Parties.] — See supra, col. 248 et seq. i 394. 

| Where a gross sum is required to be paid out 

2. Proceedings to Obtain Order. I ? f ha “ ds of court > Jt is to be done b J petition ; 

] but where interest only is sought a motion is 
Petition or Summons.]— Money had been paid j sufficient. Anon,, 4 Madd. 228. 
into court by executors under the Trustee Belief 1 A fund carried to a separate account paid out 
Act to the credit of an account entitled, “ In the J' on motion by consent, the title to it being clear, 
matter of the trusts of the sale moneys of certain 1 Heathcote v. Edwards , Jac. 504. 
real estate formerly belonging to E. } deceased, j Money lodged in bank to the credit of the 
and subject to the trusts of a certain royal | cause, may be ordered to be paid out at the 
warrant dated the 6th August, 1861.” The fund r hearing : it does not require a distinct motion, 
had originally been about 1,5007. On an appli- ■ Brophy v. Holmes, 2 Moll. 1. 
cation by summons under Ord. LV., 6007., part? An incumbrancer on a fund in court is, in a 
of the fund, was ordered to be paid out, but as to j contested case, only entitled, upon petition, to an 
the remainder the summons stood over for fur- ; order restraining the transfer of the fund and 
ther evidence as to the death of an annuitant. } payment of the dividends, and must file a bill 
The further evidence having been obtained, the j for any ulterior relief. 'Cook v. Collinqrldge , 
.application was renewed, the summons asking : C. P. Coop. 255. 

for payment out of the balance to the applicant : An application to take money out of court must 
—Held, that the case was not within Ord. LV. be by petition. Ponsonhy, In re, 2 Con. & L. 30 ; 
at all. and the application ought to be made by 3 Dr. <fc War. 27 ; 5 Ir. Eq. E. 268. 
petition and not by summons. Evans, In re, 54 The proper mode of obtaining' money out of 
L* T. 527. ^ ^ court is by petition ; but the rights of the parties 

A sum of more than 1,0007. had been paid into having been ascertained by arbitration, and no 
•court in 1883, under the Trustee Belief Act, decree having been made, the court in this case 
representing the share under a will of J. K., who ordered payment of money out of court upon 
■could not be found. The administrator of J. E. motion. Oliver v. Burt , 1 Beav. 583. 
now took out a summons for payment out of this An order to pay a sum of money out of court 
sum upon evidence that J. Ii. had attained should be obtained by petition, and not on 
twenty-one and died, intestate Held, that the motion. Gar raft v. Mi, block, 5 Beav. 143. 
court would not make the order without a In cases of very small sums, standing to a 
petition. Rhodes If ill, In re, 55 L, J., Ch. 477 : separate account in court, and where the "title is 
31 Oh. D. 499 ; 54 L. T. 294 ; 34 W. E. 270, 501. simple, the court, to save expense, will order 
The generality of sub-s. 1 of Ord. LV. r. 2, of payment upon petition without attendance in 
of * curt, 883, is lot cut ] > ui by sub-s. 5 court. Petty v. Pett i,\ 12 Beav. 170. 
oi rliC same rule : £ rid consequently mi applica- T he court will not make an order for payment 
tion under the Trustee Belief Acts,; for the pay- of money out of court except upon petition, 
ment 01lt < court m a fund even though it however small the sum maybe Blind School 
exceeds 1,UQ0Z., where the title of the applicant y. Govern 21 L. J., Ch. 144. ‘ 
merely depends upon proof or his birth, should A panw having' paid in monev in obedience t< 
V; by summons and ;ot by pet ii ion a decree of the court below, ami the decree being 

RocAwood ;^ Trusts, In re, 55 L J., Ch. 646 : 55 varied in such a way that he is entitle t to have 
31 ttiat money paid out, the same can be directed 
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to ,J. B. for his life. The widow died in 1834, and 
J, B. died in 1863, having bequeathed his interest 
in the fund in court to the party, who presented 
a petition for transfer of it to him absolutely. 
It was said that the oi'der made by the court of 
exchequer in 1829 was obtained by fraud, but 
that was not proved : — Held, that the petitioner 
was entitled to the fund. Breach, Ex parte, 10 
Jur. (N.S.) 982 ; 10 L, T. 396 ; 12 W # E, 769. 

Mortgagee, ]— A tenant for life having mort- 
gaged his life Interest to the full amount, a suit 
was instituted, and a receiver appointed, who 
paid certain moneys to which the tenant for life 
was entitled into court, and the tenant for life 
petitioned for payment of the money out to him, 1 
and got the order, nothing being said about the 1 
mortgage. The mortgagees afterwards petitioned 
for payment of the fund out of court to them, 
and the order was made. Piddoe v. Boultbee, 
16 L. T. 837. 


Where the title to a fund in court depends 
only upon proof of the identity of the birth, 
marriage or death of any person, the mere fact 
that the fund exceeds 1,0007. will riot justify the 
making of an application for the payment or 
transfer of the fund out of court by petition 
instead of by summons in chambers. Rhodes , 
In re (31 Ch. D. 499), commented on. Bates v. 
Moore , 57 L. J., Ch. 789 ; 38 Ch. D. 381 ; 58 
L. T, 51.3 ; 36 W. E. 586. 

See also Lands Clauses Act. 

Trustee Belief Act — Eund exceeding 

£500.] — Where the title to a fund in court 
depends only upon proof of the identity, or the 
birth, marriage or death of any person, the mere 
fact that the fund exceeds 5007. does not prevent 
an application, under the Trustee Belief Act, 
for the payment or transfer of the fund out of 
court being made by summons in chambers. 
Campbell's Trusts , In re, 31 L. R., Ir. 434, See 
Trust and Trustee. 
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in the order on the appeal to be so paid out the public notice posted up in chambers states 
without any petition being presented for that only that no order can be made in chambers for 
purpose. Robinson v. Robimo?i, 1 De G. M. & G-. the payment of any principal sum of money or 
247 : 21 L. J., Ch. Ill ; 16 Jur. 255. stock above 300 l. On asking for leave to take 

In 1814 W7 died intestate seised of a freehold out a summons at chambers to obtain payment 
•estate. On his death his widow entered into of arrears of interest above 300Z., the court held 
possession, and continued to receive the rents that the application for payment could only be 
until 1829. W.’s heir-at-law died in 1829. In made by petition. load v. Ripley , 3 Jur. (N.s.) 
1829 the property was taken under an act of 432 ; 5 W. R. 551. 

parliament, and the purchase-money was paid The court having ordered certain small lease- 
into court. Upon a petition in 1829, by the holds to be sold, and the proceeds distributed, 
widow and J., the heir of the heir-at-law of W., together with a fund in court, among numerous 
the rents were ordered to be paid to the widow parties, upon the certificate of the chief clerk, 
for her life, and then to J. for his life. The in order to save expense, directed the purchasers 
widow died in 1834, and J. died in 1863. Upon to be served with a summons to shew cause at 
a petition by those claiming under the will of J. chambers why the proceeds should not be distri- 
for payment of the money out of court, a claim buted pursuant to the order, and no cause having 
was made by the devisees of the heir-at-law of been shewn the proceeds were distributed by 
W., who alleged fraud and misrepresentation by the chief clerk. Thorp v. Owen, 2 Sm. & G. 
the petitioners in 1829 : — Held, that their claim (App.) i. 

was barred by lapse of time, and that they could Where a petition is presented for payment of 
not set up the case of fraud upon the petition ; money out of court merely, and similar successive 
but leave was given them to file a bill, the order applications will have to be made, leave will be 
upon the petition not to be drawn up for ten granted to make such future applications to the 
days. Breach, Ex parte, 10 Jur. (n.s.) 982 ; judge in chambers. Wmhwoi'tli V. Winkimik. 
10 L. T. 396 ; 12 W. R. 769. 32 L. J., Ch. 40 ; 9 Jur. (N.S.) 61 ; 7 L. T. 303 ; 

An application for a transfer of consols, pur- 11 W. B. 15. 
chased by means of a legacy paid into court, 

under the stat. 36 Geo. 3, c. 52, need not be by Petition— Form of.] — On a petition by some 
petition, but may be made by motion. Bennett , persons entitled to shares in a fund which has 

Ki , m t r ni. orrx . ik T.... oio t. j. it.. 


Ex parte , 19 L. J., Ch. 375 ; 15 Jur. 213 


been paid into court, the petition ought to ask 


When a fund the title to which is litigated in that the other shares should be carried to the 
the cause has been brought into court, it is separate accounts of the other parties entitled. 


contrary to the practice of the court to deter- 
mine the question of title upon interlocutory 


Hawke's Trust , In re, 2 Eq. Rep. 3 ; 18 Jur. 33. 
When four persons Were absolutely entitled to 


application, so far as to direct that the interest a fund carried over to a separate account in an 
of the fund shall be paid to one of the parties administration suit, and one of such persons 
claiming it until further order. Neilby v. Nedby, was also entitled to a fund standing to his 
4 Myl. & C. 367 ; 3 Jur. 18. Reversing 8 L. j., separate account in another suit, an order for 
Ch. 23. payment out of both funds was made upon one 

Where the master reported several persons petition instituted in both suits. Greenwood v. 
entitled to the fund in court, Ld. Ch. Manners Greenwood , 25 W. R. 316. 
thought the proper practice was to set the cause 

down upon the report, and at the hearing order Service of.] — Service on the official 

each person’s share out, not to apply by a distinct solicitor in cases coming within the list and 
motion for each person entitled. 31 Mahon v. regulations issued by the chancery pay office on 
Wilson, 2 Moll. 343. the 1st February, 1877, may be dispensed with 

When there is a fund in court, and claims when the petitioner’s title is clear. Stanhope, 
upon it reported, the common order to allocate In re, 25 W. R. 601. 

it (to save expense to the estate) is to be A petition presented after the death of a 
obtained only on plaintiff’s motion, unless lunatic, by his executors, for payment of the 
default in him, not by the motion of a reported balance paid into court, must he served on the 


creditor. Anon., 2 Moll. 335. 

A sum of stock, claimed as a legacy by A., 


committee, although he has passed his accounts, 
and liis security has been discharged. Wylde, 


was ordered by the decree to be carried over to In re, 5 De G. M. & 'G. 25 ; 23 L./j., Ch. 464 ; 
the account of A, 44 subject to the further order 18 Jur. 115. 

of the court,” with a direction that it should not On a petition presented by a wife, who had 
be sold or transferred without notice to R. : — been deserted by her husband, to draw out of 
Held, that the court might upon petition, and court certain sums of money to which she became 
without rehearing the former decree, order the entitled .-—Held, that notice of the petition must 
money to be paid to B., if his title appeared to be served upon the husband, notwithstanding 
be the better of the two, Barksdale v. Abbott, that a protection order had been obtained pro- 
3 Russ. 186, tecting from the husband the property of the 

feme covert. Bandas’ s Trusts, In re, Sutcliffe , 
— - At Chambers.] — Application for payment Ex parte, 22 WE B. 676. 
out of court to legatees of legacies paid in under 

the Legacy Duty Act, 36 Geo. 3, c. 52, to he Affidavit— No Incumbrances.]— -It is not. the 
nude o in in g'e in chambers, B fa dffhi re, course of proceedings in the master’ >ffiee in 
< il i (Apj. ) xliii. England, in cases where tenant n tail of lands 

The order of the 12th ffiovcmb s\ 1*56, pro- to be purchased with mouev applies to have the 
vines thai: application foi pavnnm!: of di\ luemb m mey paid out to him. to dheet tin maffier t .» 
or interests of any stock or “funds standing to advertise for outstanding creditors. The masters 
the separate account of any person may bo. made merely receive affidavits .that the fund is nut 
it chambers, but if does not provide for the encumbered. St. Antonio v. Adderley , Feat, 

ivivnipnt. rtf* -nviruviTvsl sums n.t dlJunhp.TS * n.rifl 187,. 
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of the debts were for small amounts, and that 
I the fund distributable among them was small, 

| and insufficient to pay the debts in full. Upon 
| the cause coming on on further directions, the 
court, on the request of the counsel for the 
defendants (the executors), made an order for 
the ratable apportionment of the fund among 
the creditors, on the amounts apportioned being 
| verified by the joint affidavits of the plaintiff 
| and one of the defendants, the executors ; and 
I that the sum apportioned under 10Z. should be 
paid to the plaintiff's solicitor, on his under- 
taking to pay the same to the creditors respec- 
tively. Form of such order. Bear v. Smith , 5 
Be U. & Sm. 92; 21 L. J., Ch. 176; 16 Jur. 
708 . . . . ' 

By whom made,] — The affidavit in sup- 
port of a petitioner for payment of money which 
has been paid into court under the Lands Clauses 
Act must be made by the petitioner. L. <)* A7 TF. 
By. v. Bray ( Lady] ), 1 W. R. 60. 

When a tenant for life was too infirm to make 
an affidavit of title on a petition for payment to 
him of the dividends of purchase-money paid 
into court by a railway company, an affidavit 
made by liis solicitor was held sufficient. 
Halsey's Estate , In re , 22 L. T. 11. 

Execution of Deed,] — On an unopposed 

petition for payment out of court of purchase- 
money paid in by a railway company, proof of 
the handwriting of the attesting witnesses to a 
deed affecting the petitioner’s title is sufficient 
evidence of the execution of the deed. Mails 
Estate , In re , 42 L. J.. Oh. 882 ; 28- L. T. 760 ; 
21 W. B. 749. 

Where a married woman, entitled to a fund in 
court, was resident abroad, the court accepted as 
evidence of no settlement, the affidavit of a soli- 
cit stat ^ that he had been disti ct inf nned 
by her and 1 r 1 usba id i hat thei t w is no sett 1 - 
ment, and also facts which rendered the existence 
of any settlement improbable. Woodward v. 
Pratt 42 L. J.. Ch. 891 : J,. lb 10 Eq. 127. 

Belay in Application,] — Sixteen yeats aftgr a 
decree for the a Iministration of the testator’s 


v. Amy. 9 Hare (App.) vn. 

A petition was presented by the trustees of a 
charity, praying for the investment of a fund in 
court, "and payment of the dividends to them : — 
Held, that the affidavit in support of such a 
petition need not contain a statement of their 
exclusive title to the fund. Merchant Taylors' 
Charity , In re, 23 L. T. 486. 

The petitioner was tenant for life of certain 
lands which had been taken by the company 
under their act. The company having paid the 
purchase-money into court, and it having been 
duly invested, the petitioner applied to have the 
dividends paid to her during her life. The 
application was supported by the affidavit of her 
solicitor, stating her title to the dividends. The 
registrar objected that this was not the proper 
evidence; that the application ought to be 
supported by the affidavit of the applicant 
herself, stating her belief in her title, and that 
no one else was interested : — Held, that the 
affidavit by the petitioner in the form mentioned 
by the registrar, verifying the petitioner’s title, 
and negativing any claim by any other person, 
is only required when payment out of court of 
the principal money is sought, and not where 
the application is for payment of the dividends 
only ; the order was made accordingly. Braye , 
E# parte, 9 Hare (App.) vii. ; 16 Jur. 1129. 

Where decree for administration of testator’s 
estate not prosecuted for sixteen ■ years, court 
ordered payment of residue out of court to resi- 
duary legatees, upon the oath of the executors 
that testator’s debts had been all paid, and that 
there were no outstanding claims. Harrison v. 
Lane . 2 Sm. & G. 249 ; 2 W. R, 310. 

The court will order a fund in court to be paid 
to several petitioners on an affidavit of one of 
them siiffie ienrlv verifying the title of all the 
petitioners to such fund. Jersey v. Jersey. 14 
L. T. 13. 

— —Sworn before Petition.]— -Affidavits in 
m\ port of a petiti m for payment • f money out 
of court,' sworn before the petition is presented, 
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Applications by persons claiming to be abso- j but after the ^ payment ^ into 
lately entitled for payment out of ‘money in [ admitted as evidence. Varley , 

court, representing real estate, should be sup- 
ported by an affidavit of no incumbrances, and 
prim a facie, the applicant is the proper person to 
make the affidavit. Williams v. Ware, 57 L. J., 

Ch. 497 ; 58 L. T. 876. 

As a general rule the court requires, in all 
petitions under acts of parliament ; for local 
improvements, kc., for payment of money out 
of court, that the parties applying shall, by ] correct. Lowndes's Trust , In re,: 20' L. J., Ch. 
affidavit, shortly verify their title, and state [ 422. 


w „ T — Probate Copy,]-— The dividends of a small 
sum of stock arising from the purchase-money of 
real estate taken by a railway company, were 
ordered to be paid to a party claiming under a 
will, upon production of the probate copy, with 
an affidavit that it had been examined and was 


that, to their knowledge and belief, no other 
person has any title to, or claims any interest in, 
the estate. Shears , E-r parte., 2 Y. A J. 493. 

Where funds are reported due to married 
women, and their husbands, to which the women 
are entitled, partly as personal representatives, 
and partly in their own rights, and the court has 
not the power of directing an account to ascer- 
tain how much is due in each right ; it., will 
receive affidavits to ascertain how much is 
due to her in her own right, and how much- is. 
required to pay debts, kc., in course of adminis- 
tration. Webber v. Jones, 7 Ir. Eq. R. 639. 

The court has settled a form of affidavit on 
the model of a carefully-prepared answer to a 


Money in Bank.] — Where money is, by 

order of court, paid into the accountant-general's 
hands, to be placed in the bank till it can be 
laid out according to the directions of a decree, 
if you move for an application of this money, 
you must have a certificate, not only that the 
money was paid in, but that it is actually in the 
bank at the time of the motion made. Anon., : 
1 Atk. 519. 

Apportioned Amounts.] — In a creditor’s 

suit for the administration of the estate of a 
testator, it appeared from the master’s report 
that there were forty-eight creditors, that many 
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estate, under which the amount in the hands of has been made for distribution, the court will 
the executors had been paid into court and the order payment of all legacies not originally 
decree not further prosecuted, the residuary exceeding 50 1. to the trustees, they undertaking 
legatees, being infants, on attaining twenty-one, to pay such sums to the parties entitled, 
petitioned to have the fund paid out to them Thomas v. Jones. 6 Jtir. (N.S.) 891; 8 W. E. 328. 
according to the trusts of the will ; and upon Prospective order for payment of money on 
the affidavit of the executors that there were no reinvestment in land, on certificate of the chief 
outstanding demands upon the estate, the court clerk that the title had been approved of and 
ordered the amount to be paid to the petitioners, conveyance executed, and payment of small 
Harrison v. Lane, 2 Sm. & Gr. 249 ; 2 W. R. 310. balance on the undertaking of the solicitors to 
Where a fund in court has not been dealt with lay it out on lasting improvements. Hichinss 
for a number of years, the court will not order Estate, In re, 1 W. II. 505. 


payment of it out in the absence of the parties 
beneficially interested. Edwards v. Harvey , 32 
L. J., Ch. 482 ; 9 Jur. (N. s.) 453 ; 7 L. T. (5t>2 ; 
11 W. It. 330. 

When a fund has been a long time in court, 


Order — Form of.] — The 28th Order of Lord 
Brougham, directing that orders for payment of 
money out of court shall specify the amount : 
— Held, to apply only to cases where that can be 


the court will not pay out the fund except an ascertained at the time of the order being made, 
equitable title be deduced, as well as the simple Piggoti v. Garrawag, 9 Sim. 260 ; 7 L. J., Ch. 
title of a legal personal representative, and this 243 ; 2 J ur. 806. 


rule will not be relaxed. Samson v. Samson , 39 
L. J., Oh. 582 ; 22 L. T. 457 ; 18 W. E. 530. 


Proper form of the order for payment of 
money out of court, which stands in the account 


An administrator petitioned for transfer and of a person who has been convicted of felony, 
payment to him of funds in court which belonged Tomkins v. Lane , 2 W. E. 340. 


absolutely to the intestate, who died many years 
ago, and which had remained standing to his 


-When Lost.] — An original order directing 


separate account and had not been dealt with payment of the dividends of a sum of consols 
for thirtv-six years. The Master of the Bolls to the tenant for life was lost. The dividends 
declined to order payment to the petitioner, and had never been paid, but were represented by a 
directed an inquiry as to the next of kin. On sum of cash. The court directed that the record 
appeal, the court directed notice to be given to office should issue a new office copy of the lost 
the next of kin, and this having been done, order upon the production of a short affidavit of 
ordered transfer ancl payment to the petitioner. the l° ss - Scott v. Heisch, 33 L. T. 498 ; 24 W. II 
Peacock v. Saggers , 4 De G. F. <& J. 406. 108. 

Undertaking to apply Fund.]-A fund paid — ? el ?7 “ Complying mth.]-Where an 
into court ordlred to be restored to a trustee, he ? rder ’ dlr f° tm f t0 P ald of c ° urt > 

undertaking to remit it to legatees residing in “JffiPf ^5™^ 


America. Ibberson v. Warth, 1 Jur. (N.s.) 440 ; 
3 W. E. 230. 


is appealed from, the accountant-general is 
justified in delaying to comply with the order 
till there has been time for the appellant to 


An infant plaintiff was placed at school by mi *? a special application for a stay of pro- 
1, a defendant in a suit, aid bills in respect of “edmgs m the court below. Ferguson v. fad- 

he. infant, school hi p* were incurred. The ma Ih 1 EUSS. M. ■ pol. 


the infant’s schooling were incurred. The 
master, by his report, found that a sum was due 


Upon an order being made for a transfer to a 


KJ V JUUO lOUUH'i i-V^UJUV.4. LMlCfcU CV O U.AJJ, VV CIO U. U.V? . ' t* P 1 • j iv " * ■ • 

to M. in respect of the maintenance of the l 3al ’ty f unds ™ C0 S^’ P 3 ' a y ce 311 
infant, and taking into account the sums due accountant-general suffice is not to make the 
for the schooling. The sum so found to be due transfer until after the lapse of a day or two, or 


to M. was ordered to be paid to him, he under- 
taking to pay the school bills. M. subsequently, 


other short period, sufficient to give any party, 
conceiving himself entitled, an opportunity of 


and without having paid the school bills, assigned applying to the court for a stop-order upon the 
the amount due to him to P., who obtained a stop- tunds * Collett v * 13 Jur * 672 ‘ 


order on the fund and afterwards obtained an Use of w In a creditors’ suit, instituted 

order tor payment to him of the fund. The by. simple contract creditors, in which the assets, 
school bills remaining unpaid, and the school- a |^ er the payment of the costs, being insufficient 
master having presented a petition for payment for ;the discharge of the specialty debts, are 
?? ^ 1S Sj a P? fund found to be .due to apportioned among the specialty creditors ; these 

M. -Held, that although the schoolmaster hud specialty creditors are entitled, without con- 


2?:^® ^i ° +1 ±ou 2 d ^ e . du ? apportioned among the specialty creditors ; these 

M. : Held, that although the schoolmaster had S p ec j a py creditors are entitled, without con- 
no lieu on the fund, jet, M. having undertaken to t * ibTltili g to the extra costs of the plaintiffs, to 
pay the amount due to him, the court would see; the use of the order for the payment of the 
that the uut lei taking was performed; and pay- mone y } a nd of the report founded upon if, so as 
ment to the schoolmaster ordered of the amount t0 ena pi 6 them to get the fund out of court, 
due his costs ot the petition to be paid by P. Leohmere v . Brazier, I Russ. 72 ; 4 L. J. (oa) 
Hiedtrjwld v, Thacker , 18 Beav. 588. 5 

Before the court will order payment of small 

sums to a solicitor on his undertaking to apply Infant Coming of Age.] — On a decree for 

them, the court will require the written consent payment of debts, if it appear on the pleadings 
of the parties themselves. But in case where that the creditor is an infant . the accountant- 
eleven out of twelve had signed such written general will hot pay such creditor, though he 
consent' and the nwitrn was in America, che has come uf one. on a cerrifioaio of the baptism, 
cow dispensed witl ills vritfen consent on the but an order I'm tie. pa v no it is ne< ssai . 
solicitor’s mdertaking pro* rly to apply the .Aww., 2 Madd. Oh. 532. 
money. Staines v. GiTa-rd, 2\) Beav. 484 And 

see Armstrong v. Stoetiha n, It Jur. 97. -—--After Bill Dismissed.]— Order after the 

Where, in an administration suit, some legatees bill dismissed for payment of money out of 
are dead, the fund is insufficient, and an order court. . Wright v. Mitchell, 18 Yes. 293. 

tol. xi. ’ 25 
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to save expense that a prospective order night, 
be made as to the other moiety -Held, that the 
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Award — Rule of Court.] — The court will 

not order the payment of a fund in court, to 
which petitioners are declared to he entitled by 
an award made under an order of reference, 
until the award has been made a rule of court. 
Salmon, v. Osborne, 3 MyL & K. 429 ; 3 L. J., 
Oh. 237. 

Small Sums — Disability.] — Where the 

sums found to be due to the wives of several 
plaintiffs were very small, the court, upon con- 
sent of all parties, permitted the order for 
payment to the husbands to be inserted in the 
decree, without requiring a petition and affidavit 
negativing any settlement up to the date of the 
decree. Hedges v. Clarlte , 1 De G-. & Sm. 354. 

Where a married woman had been for many 
years deserted by her husband, and no settle- 
ment had been made upon her marriage, the 
court made an order for payment to her by way 
of provisional advance of a small portion of the 
share of a capital fund in court, to which she 
had been declared entitled. Barker v. Vogan, 
17 L. R., Ir. 447. 

Small sums of money representing shares of 
infants in a fund in court may be directed to be 
paid out by the paymaster-general into the 
post-office savings bank to accounts in the 
names of the infants. Elliott v. Elliott . 54 L. J., 
Oh. 1142. 

Prospective Orders.] — A continuing order for 
payment out of court from time to time refused, 
no report having been obtained ascertaining the 
amount due. Alexander v. Abernathy, 7 Ir. Eq. R. 
308 . 

Order made that certain sums which had been 
ordered to be paid into court, but had not been 
paid in, might, after they were paid in, be paid 
out to the party entitled to them. Milne v. 
(rill) art, 20 L. J., Oh. 213 ; 15 Jur. 978. 

Prospective order for the sale, from time to 
time, of so much of the capital of a fund as 
would be sufficient, with the income, to pay an 
annuity which the income alone was insufficient 
to pay. Iambi e v. Lambie , 9 Hare (App.) 
lxxxiv. 

Prospective order for payment by the accoun- 
tant-general to the tenant for life of the income 
of funds hereafter to be paid into court to the 
same account. Chamberlain , In re, 22 Beav. 286. 

Prospective order for payment of money on an 
investment in land, on certificate of the chief 
clerk that the title had been approved of and 
conveyance executed, and payment of small 
balance on the undertaking of the solicitor to 
lay it out on lasting improvements. Ilichms's 
Estate , In re, 1 W. R. 505. 

The dividends of a sum of stock were ordered, 
upon petition, to be paid to A. for her life, and 
after her decease to B, for her life ; but an order 
for the transfer of the fund, after the dea.th of 
the survivor of them, was refused. Zaumdes's 
Trust , In re , 20 L. J., Oh. 422. 

A fund was in court, and on the petition of 
two persons, man and wife, who had successive 
life estates, an order was made for the payment 
of the dividends to the wife for her life, and 
after her death to the husband for his life. 
Holds Trust . In re, 20 L. J., Oh, 422. n. ; 15 
Jur. 266. 

Petition by an infant entitled to a moiety of a 

firnrl ir> mm’t ^cslrmor fTiA r»n«rs rvrif. of ■frmrTc 


costs must come out of the petitioner’s share, 
and that no prospective order could be made. 
Elvers v. Cades , 1 W. R. 75. 

Some portion of a trust fund, payable by 
instalments, was paid by the trustee into court, 
under the trustee relief act. Upon a petition 
seeking payment of the fund so paid in, the 
trustee was ordered to pay the future instal- 
ments from time to time, as he should receive 
them, to the cestui que trust, whose title was 
clear. Wright's Settlement , In re, 1 Sm. & G-. 
(App.) v. 

Where there is no fund in court, no order can 
be made prospectively to deal with purchase- 
moneys for estates contracted to be sold bnt not 
paid for. Bowes , In re, 10 L. T. 90 ; 12 W. R. 
569. 

When a fund, which has been paid into court, 
is settled on two successive tenants for life, an 
order may be made for payment of the dividends 
to the first tenant for life, and on proof of his 
death, to the second, without any further peti- 
tion. Brent, In re, 8 W. R. 270. 

Where a trustee of a residue had transferred 
consols into his own name, and had permitted 
his cestui que trust to receive the dividends for 
a series of years under a power of attorney, and 
had died without further earmarking the fund, 
and his next of kin refused to meddle in the 
matter : — Held, that there was sufficient evidence 
to entitle the cestui que trust to have the money 
paid into court, and to have an order that she 
should be paid the dividends till further order. 
Thornton, In re, 9 W. R. 475. 

By an order made in 1827, part of the divi- 
dends of a fund in court was ordered to be paid, 
to A. during the life of B. A. died in 1873, in 
the lifetime of B. : — Held, that, under the 
Chancery Funds Rules, 1872, r. 22, the executor 
of A., though not named in the order, was 
entitled to have the future dividends paid to 
him, without any fresh order being made. Chap- 
man v. Chapman, 43 L. J., Ch. 600 ; L. R. 17 
Eq. 350. 

In Case of Infants.] — Upon a petition for 

the payment out of court of a sum of money, 
part of a fund standing to the credit of the 
cause, which was divisible among children upon 
their respectively attaining twenty-one, liberty 
was given to apply in chambers for the payment 
of the remaining shares as they respectively 
became payable. Winlmorth v. Winkworth, 1 
K R. 6 ; 32 L. J., Ch. 40 ; 9 Jur. (N.s.) 61 ; 7 
L. T. 303 ,* 11 W. R. 15. 

Upon an application to have the share of an 
infant in certain funds in court paid to her 
solicitor on his undertaking to pay the same to 
the infant on her attaining twenty-one (which 
would happen in about one month), the court 
declined to make the order, but ordered her 
share to be carried to her separate account, with 
liberty to apply in chambers on the certificate 
of the chief clerk that she had attained twenty- 
one. Sothern , In re, 12 W. R. 45, 

When a person, entitled to a vested interest in 
trust funds in court, to be paid at twenty-one, 
would attain that age in the long vacation, a 
[ ros >< - tive ord ’ w ma 1c f ir t u paj rnA > it 
of the fund to her at such late. Peris Trusts, 
In re, 42 L. J., Ch. 880 ; 21 W. R. 865. 

Order made pending Abatement.] — The court 
will order n oiioy out of court to person entitled 
to it by decree, notwithstanding death of some 


of the parties. Finch v. Winchelsea (. Lord ), a sum of consols, which under the same will was 

1 Eq. Abr. 2. given in trust for a person for life, and after his 

Though a cause be abated, money may be death to other persons was also transferred into 

ordered to be paid out of court, without reviving court under the same act and to the same 
the cause, upon the consent of all the parties account. Subsequently the 500/. was invested 
actually interested. Beard v. Fowls QBarl), in consols. On the petition of the trustees and 

2 Yes. 399. the tenant for life, an order was made, which by 

After the dismission of a bill, the court is of mistake directed payment of the income of the 

necessity, in certain cases, justified to make aggregate of the two sums of consols to the 
orders touching money, and such an order has, tenant for life. The mistake was not discovered 
it appears, also been made after abatement, till after the death of the tenant for life, up to 
■Black v. Creighton, 2 Moll. 557. which time the whole income was paid to her. 

Order for transfer and payment out of court, The funds were still in court, and the person 
though cause abated ; the right being clear, entitled to the consols representing the 500/. 
Moundett v. Carver, 6 Yes. 250. applied for leave to appeal from the order, not.-"- 

Where the right is clear by reports and orders withstanding the time for appealing therefrom 
in the cause, and the application is to get money had long since expired : — Held, without dis- 
or title deeds out of court, upon the right clearly missing the application, or saying what relief 
established by suits, reports and orders, an abate- could be obtained in respect of the income 
men! of the suit will not prevent the court from erroneously paid, that the proper course was to 
complying with the application. Houghton v. present a petition, to he served on the trustees 
Godschail , 2 Coop. C. C. 89. and the legal personal representative of the 

If the party making the application does not tenant for life, asking that, notwithstanding the 
claim under some report or order upon a clear former order, the consols representing the 500/. 
right already established, but desires the declara- might be transferred to the account of the 
tion of the court upon a point that has not yet legatee thereof. Dangads Trusts, In re, 60 L. T. 
been raised and determined, the court has no 402 — C. A. 
power to comply with the application without 

the consent of all parties interested. Ih . Liability of Recipient.] — Where money 
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1 inch v. Winchelsea ( Lord ), i a sum of consols, which unde: 


the ' cause, upon th< 
actually interested. 
2 Yes. 399. 

After the dismiss: 


ties interested. Ih. Liability of Recipient.] — Where money 

is paid out of court through the erroneous act of 
Erroneous Order — Liability of Solicitor.] — the court, the party who receives it and is called 
Where money was paid out of court upon a upon to refund is not liable to pay interest upon 


forged affidavit, the solicitor to the proceedings it. Small v. At t wood, 3 Y. & Coll. 105, 
taking no steps in the matter himself, but Where a fund had been paid out of court in 
allowing the matter to be attended to by a consequence of a fraudulent representation that 
managing clerk of another firm, the solicitor one of the parties beneficially interested was dead 
was held liable to replace the money and pay all and buried, the court, on the discovery of the 
necessary costs incurred. Slater v. Slater, 58 fraud, permitted the person to whom the fund 
L. T. 149. had been paid, and who was clearly no party to 

A legacy of 500/. bequeathed to M., an infant, the fraud, to retain the money upon his giving 
and a legacy of 7,000/. settled upon trust for L. security that he would refund it in case it should 
and her children, were paid into court by the be required, or that he would deal with it in such 
trustees, on separate occasions, but to one and a manner as the court might at any time af fer- 
tile same account. A petition was afterwards wards direct. Foster v. At Gregor, 9 L. T. 473. 
presented on behalf of L. for the purpose of 

getting her legacy transferred to a separate Jurisdiction of Court.] — A fund in court, 
account and of obtaining payment of the divi- which has, contrary to the intention of the 
•dent Is to her. The petition did not state that the parties, clearly proved, been included in a settle- 
fund in court represented the two legacies, and merit, will only be paid out to the parties entitled 
in consequence of this omission, and of the under that settlement until it has been reformed ; 
amount of the fund proposed to be dealt with and the court has no jurisdiction, upon petition, to 
being stated in blank, an order was erroneously reform an instrument. Malet,Inre, 30Beav. 407. 
made upon the petition, under which the whole A mortgage and further charge were executed 
fund was transferred to the account of L.’s by persons of humble position, who acted with- 
legacy and the dividends paid to her during her out independent advice, of a reversion of 1,500/. 
life. The solicitor who acted for the trustees on expectant on the death of a tenant for life. On 
the occasion of the payment into court also acted death of tenant for life the 1,500/. was paid into 
for the petitioners, and had the carriage of the court. On a petition by the reversioners to set 
whole proceedings. After L.’s death M. attained aside the securities on the ground of fraud, and 
twenty-one, and presented a petition for pay- for payment out of the fund * — Held, that the 
merit out of court of her legacy, with the mortgage and further charge could stand as 
accumulated dividends thereon : — Held, that the security only for the sums actually advanced, 
estate of L. was primarily liable for the amount with six years’ arrears of interest only. Slated s 
of the dividends erroneously paid to her; but Trusts, In re, 48 L. J., Oh. 473 ; 11 Ch, D. 227 ; 
that, failing her estate, the solicitor was per- 40 L. T. 184 ; 27 W. B. 448. 
sonally liable to make good to M. any deficiency Semble, the court will, upon petition for pay- 
there might be, and to pay all the costs occa- ment out of court, hear and decide questions of 
•sioned bv the mistake as between solicitor and this nature without directing the issue of a 
client, Banff ads Trusts, In re. 58 L. J., Oh. 315 ; writ. Ih. 

41 Ch. D. 178 ; 60 L. T. 491 ; 37 W. R. 651. In a suit instituted to restrain proceedings on 

. . . bill of exchange, alleged to have been given for 

Extending Time for Appealing.]. — A moneys lost at play, an injunction until the 


... Extending Time for Appealing.]. — A moneys lost at play, an injunction until the 

legacy of 500/., given to an infant, was paid into hearing of the cause or further order was obtained 
court under the trustee relief act, but not to upon the answer of the defendant, the plaintiff 
the separate account of the infant. Afterwards paying into court the amount of the bills and 


the separate account of the infant. Afterwards j paving into court the a 
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interest ; but at the hearing, the plaintiff haying he appeared by counsel : — Held, that the defen- 
no evidence in support of his case, and the dant was entitled to the costs of appearance, 
defendant in his answer denying all knowledge Rudge v. Weedon, 8 L. T. 567. 
of the gambling transaction, out of which the | Where a person entitled to a share in a fund 
bills were said to have originated ; and having in court, and her incumbrancer or assignee is 
sworn that he gave valuable consideration for before the court, and one set of costs only is 
them, though as to the particulars of that con- allowed in respect of that share, those costs are: 
sideration his statements were vague, and not given to the incumbrancer or assignee. Ward v, 
very satisfactory : the bill was dismissed with Yates, 1 Dr. k Sin. S3 ; 8 W. B. 428. 
costs. Under such circumstances, the decree Upon a petition in suit for payment of the 
ought to direct the fund in court to be paid to income of a fund in court to the petitioner, the 
the defendant without putting him to the further costs must be borne by the applicant. Rady v. 
prosecution of the action, or awaiting its result. | Watson, 33 Beav. 481 ; 10 Jur. (N.S.) 982 ; 10 
Wynne v. Jackson, 2 Buss. 351 ; 5L. J. (o.S.) Ch.55. L. T. 285 ; 12 W. E. 682. 

Upon a petition by a tenant for life for the 
Amendment of Order.] — An order directing a payment to her of the income of a fund in court 
contract of sale to be carried out, and the costs under an administration suit, the costs of all 
to be paid out of a fund in court, but not indica- parties were ordered to be paid out of the corpus, 
ting the parties by whom the conveyance is to be Longuet v. Hockley , 22 L. T. 198. 
executed, may be amended by inserting a direc- : When a testator has given a fund to trustees 
tion that the conveyance be executed by such upon trust for investment in land, which is to be 
persons as the chief clerk shall' certify to be the settled to the use of several persons successively 
proper parties. Clough's Settled Estates , In re, for their lives, and the fund is paid into court in 
32 L. T. 194. an administration suit, and has not been invested 

in land, the costs of a petition by the tenant for 
Costs.] — Costs of motion for payment out of life for payment of the dividends to him are pay- 
court refused. Massy v. O' Dell, 8 Ir. Eq. E. 509. able out of corpus. Scrivener v. Smith , L. E. & 
The costs of the petition of an assignee of Eq. 310. 
tenant for life of stock, which had not been 

served on residuary legatees, refused. Reart, Ex When , Payable by Company,]— -Where 

parte, 17 L. J„ Ch. 168 * 12 Jur. 620. money has been, paid into court under a special 

A petition for payment out of court was served ac ^ providing for the costs of reinvesting the 
on a party who did not appear on the petition to m oney, but not providing for the costs of any 
have any claim, but had sent notice of a claim, application to get the money out of court, the 
She now disclaimed, and was not allowed her company must nevertheless pay the costs of an 
costs. Parry's Trust , In re, 12 Jur. 615. application for getting the fund out of court. 

Petition by an infant entitled to a moiety of a Estate, In re, 2 Jur. (N.S.) 131. 

fund in court, asking the costs out of the funds, ™ bere ^ n ds, settled m the same manner, have 
and, to save expense, that a prospective order been Purchased by different railway companies 
might be made as to the other moiety : — Held, F u purchase-moneys paid into court and 
that the costs must come out of petitioner’s invested, and the tenant for life afterwards dies, 
share, and that no prospective order could be , e orc ^ ers directing payment of t.he dividends of 
made. Riven v. Oade.% 1 W. E. 75. the several funds to the person next entitled 

Where legacies given by the same will are paid ma 7 ixl ] be obtained upon the same petition ; gnd 


777 . PBACTICE — Funds and Securities in Court . 778 

Covenant on a dissolution of partnership Five, of six children claiming that, under a 
between solicitors, that various debts and costs will, a fund in court was divisible in sixths, and 
should only be received by them jointly. ^ In a the sixth child claiming the whole, and becoming 
suit in which some costs, the subject of such bankrupt, his assignees advertised the whole for 
covenant, are due, a stop-order only can be sale. A stop-order granted on the five-sixths, 
obtained, but further relief against breach of the Hawhesley v. Goman , 11 L. T. 134 : 12 W. R. 1100. 
covenant, as regards those costs, must be sought * V V * ... 

by bill. Sa/ngar v. Gardiner , C. P. Coop. 119. Assignment of Fund,]— -When an assignment 

Stop-order directing that a tin box in court, is made of an interest in a trust fund, part of 
containing turnpike securities, should not be which is in court and part in the hands of the 
parted with without notice to the petitioner, trustees, the assignee, in order to complete his 
Williams v. Symonds, 9 Beav. 523. title, must, as regards the fund in court, obtain a 

A cheque of the accountant-general in favour stop-order, and as regards the fund in the hands 
of A. B., but not delivered out, is not A. B.’s of trustees, give notice to the trustees. Mutual 
property, so as to be liable to be seized by the Life Amt-ranee Society v. Langley, 32 Ch. D. 460 ; 
■sheriff under the provision of the 1 & 2 Viet. c. 54 L. T. 326 — C. A. Affirming 53 L. J., Oh. 996 ; 
] 10. s. 12. Leave to seize such a cheque refused, 32 W. R. 792. 

•but a stop-order was granted. Ctmrtmj v. Vincent, When the assignee of a reversionary interest 
15 Beav. 486 ; 21 L. J., Ch. 291. in a trust fund gives notice of his assignment to 


•but a stop-order was granted. Cimrtoy v. Vincent, When the assignee of a reversionary interest 
15 Beav. 486 ; 21 L. J., Ch. 291. in a trust fund gives notice of his assignment to 

the trustee, and the trustee afterwards pays the 
Solicitor's Costs.] — No effective proceedings fund into court under the trustee relief act, 
could be taken in a suit, in consequence of the setting out in his affidavit the notice so given to 
contempt of two defendants : — Held, that the him, the assignee should also obtain a stop-order, 
plaintiff’s solicitor was entitled to a taxation of Miller's Trusts , In re, 6 W. B. 238. 
his costs, and to a stop-order on the funds. Where a fund in court is assigned to secure 
Hobson v. Shear wood, 8 Beav. 486. the payment of a debt, which becomes the sub- 


contempt of two defendants : — Held, that the him, the assignee should also obtain a stop-order, 
plaintiff’s solicitor was entitled to a taxation of Miller's Trusts , In re, 6 W. B. 238. 
his costs, and to a stop-order on the funds. Where a fund in court is assigned to secure 
Hobson v. Shearwovd , 8 Beav. 486. the payment of a debt, which becomes the sub- 

ject of a marriage settlement, the trustees must 
Separate Estate.]— Since the Married Woman’s obtain a stop-order to prevent the payment out 
Property Act, 1870, a stop-order constitutes a of court without notice to them, even though the 
valid incumbrance on a married woman’s separate assignee had already obtained an order to pre- 
estate in court. ^ Sanger v. Sanger, 40 L. J., Ch. vent its payment without notice to him. And 
372 ; L. R. 11 Eq. 470 ; 24 L. T. 649 ; 19 W. R. one share of the fund, belonging to the principal 
792. debtor having been paid out of court by means 

of an improper act of the solicitor acting for the 
Retainer pending further Proceedings.]— By creditor (a surety who owned another share of 
the decree, a sum in court was directed to be paid the fund) and the trustees of the marriage settle- 
to the plaintiff. A person, not a party to the ment, the share belonging to the surety was held 
suit, claiming a portion of it as against the to be discharged. Wheatley v. Bartow, 1 Jur. 
plaintiff, applied for a stop-order, and, having (n.s.) 222 ; 3 W. R.- 296. Arid see 3 W. R. 540— 
shewn a sufficient prima facie case, the court L.JJ. 
ordered the fund to be retained, on the terms of 

his filing a bill within ten days to establish his Property of Lunatics.]— Order, in the nature 
right. Feistel v. King's College ( Cambridge ), 11 of a stop-order, granted on the application of the 
Beav. 254. assignee of the interest of the sole next of kin of 

A. conveyed to B. his reversionary interest in a lunatic. Moore, In re, 1 Macn. &; Gf. 103. 
a fund in court, and B. obtained a stop-order. An order, in the nature of a stop-order, to 
When the fund fell into possession, B. presented prevent a transfer without notice of funds in 
a petition for payment to him. On the hearing court belonging to a lunatic, granted, on the 
of the petition, A. insisted that the purchase was application of the mortgagee of the lunatic’s 
invalid, being a purchase of a reversionary next of kin. Kent, Km parte, 1 H. & Tw. 214. 
interest at an under- value. The court would not Order in the nature of a stop-order granted on 
decide the point, but proposed to retain the funds the application of the assignees of the interest of 
in court for a limited time if A. would undertake the sole next of kin of a lunatic, but dispensing 
to file a bill to set aside the conveyance. A. not with notice to the assignees of any applications 
giving the undertaking, the fund was paid out in the matter except those respecting payments to 
to B. Bet Kune v. Kennedy, 3 Beav. 462, And the next of kin. JPigott, In re, 8 Macm& Gr. 268. 
see & a, 1 Myl. & C. 114. — * — n — i ’-I—-- *i 


■ The court will not make an order in the nature 
of a stop-order on the estate of a lunatic in favour 


No Fund m Court.] — Where there is no fund of an assignee of the next of kin. Willdmon, 
m court, and no order for bringing any fund into In re, 44 L. J., Ch. 328 ; L. B. 10 Ch. 73 ; 23 
court, the court will not entertain a petition for W. R. 51. 
a stop-order. Wellesley v. Morninyton, 1 NVE. 13 ; 

7 L. T. 590 : II W. R. 17. Concurrent with Charging Order.]— A court 

Stop-order granted upon a fund of a specified of equity will make a stop-order as auxiliary to 
amou Lit not actually in court, but to be paid in to a charging order under 1 & 2 Viet, c. 110. 
the credit of an action under an order of the Hallies v. Bay, 10 Sim. 41 ; 10 L. J.. Ch. 21 ; 4 
eonrr. Sham v. Hudson, 48 L. J.. Oh. 689. Jar. 1125. 

By the decree, an arrear of dividends on stock 
As to vt hole or Part of Fund.] — Where several was ordered to be paid to the plain, iff by her 
persons arc n ite rested in a final in court, which trustee: shortly afterwards such arrears were, 
ewuwT be imu odiatdv carried to their separate undei tin* 1 & 2 Viet c. 110. s, 14, charged by a 
ace rants, an ord v < btaiiu ! bv c in of 1 1 e parties c a u> on law judge with ri e payment of a -urn 
interested, to prevent the Vied being paid our of money to A. B. A petition was presented by 
wit hour novice to hint, will extend to the whole k B that He trusret might pay the amount 
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petition was dismissed with costs. Xewton, v. 
Askew, 11 Beav. 446 ; 18 L. J., Ch. 42 ; 12 Jnr. 
531, 766. 

The proviso contained in s. 14 of 1 & 2 Viet, 
e. 110, that no proceeding shall be taken to have 
the benefit of the charge created tinder that 
section until after the expiration of six calendar 
months from the date of the charging order, 
does not prevent the creditor from obtaining 
a stop-order to restrain the debtor from receiving 
dividends of stock accruing within the six 
■A..;' months.',; Watts v. Jefferyes, 3 Macn. & G. 372 ; 
20 L. J., Oh. 659 ; 15 Jur. 783. 

The correct construction of the proviso is, that 
although no steps can be taken to enforce imme- 
diate payment of the debt by realising the 
security, yet that the judgment creditor may in 
the meantime, by force of the order, prevent the 
security given him by the statute from being 
defeated or dismissed pro tanto, by stopping 
payment to the debtor of part of his security. 
1 b . 

It is no longer necessary, as a preliminary to 
obtaining a stop-order on a fund standing in 
court to the credit of the chancery division of 
the high court of justice, by a person who has 
a judgment in an action in another division of 
the high court, that he should obtain a charging 
order in that division. Hopewell v. Barnes , 1 
Oh. 1). 680. 

A judgment creditor may obtain a stop-order 
upon a fund in court to the credit of an action 
in the chancery division, without any charging 
order obtained in the division where the judg- 
ment was recovered. Shaw v. Hudson , 48 L. J., 
Cli. 689. 

2. Practice. 

Application at Chambers.] — Stop-orders, 
where assignor and assignee concur, must in 
future be made at chambers. Edmonson v. Har- 
rison, 1 W. R. 140. 

A stop-order upon a fund in court may be 
obtained by summons in chambers, without the 
consent of the assignor or person to be affected 
thereby. The alleged rule, that such an order 
must be applied for by petition in court, is not 
founded on authority* Wrench v. Wynne, 38 
L. J., Ch. 235 ; 17 WAR. 198. 

An application for a stop-order should be by 
summons in chambers, even though the mortgagor 
does not concur. Walsh v. Wason, 30 L. T. 743 : 
22 W. R. 676. 

An .incumbrancer presented a petition for a 
stop-order on a fund in court ; he had not 
applied to the mortgagor to eonsent to one being 
granted on summons : — Held, that he must pay 
the difference between the costs of obtaining a 
stop-order on a summons at chambers and the 
costs of the petition. Wellesley v. Mornimton, 
41 L. J., Ch. 776. 

Petition — Trustee Relief Act.] — A petition is 
the proper means of obtaining a stop-order on a 
fund paid into court under the Trustee Relief 
Act, 1847, where the fund is over 3001, and the 
application is the first which has been made in 
the matter of the fund. Day's Trusts . In re , 49 
L. T. 499. 

Where a fund in court, paid in under the 
Trustee Relief Act, 1847. exceeds 1,000 A and 
there has been no [ riorappli nation in tire matter 
of the fund, a petition, and not a summons, is 


of Ord. XL VI. of the Rules of Court, 1883, for a 
stop-order on the fund so paid in. Toogood-s 
Trusts , In re, 56 L. T. 703. 

Service on Parties Interested.] — A party 
intending to apply for a stop-order must give 
notice of his application to all other persons 
having like orders on the fund. Halites v. Day, 

10 Sim. 41 : 10 L. J., Ch. 21 ; 4 Jur. 1125. 

A petition for a stop-order was served not only 
on the assignor, but on the other parties to the 
cause. The petitioner was ordered to pay the 
costs of the latter. Glazbrooh v. Gillatt , 9 
Beav. 611. 

Where a contingent interest in a fund in 
court has been mortgaged, and the mortgagee 
places a stop-order on the fund, but the mort- 
gagor dies before his interest vests, the persons 
ultimately entitled to the fund, upon applying 
for payment out, need not serve such mortgagee. 
Vernon v. Croft, 58 L. T. 919 ; 36 W. R. 778. 

The assignor, though party to the cause, must, 
under the General Order of April, 1841, be served 
with the petition for a stop-order. Parsons v. 
Groome , 4 Beav. 521. 

Prior to the 5th Order of April, 1841, it was 
held that an incumbrancer on a portion of an 
undivided fund in court, cannot obtain a stop- 
order on it without serving the other parties 
interested with the petition for that purpose. 
Trezeeant v. Frazer , 3 Beav. 283 ; 4 Jur. 982. 

Principles upon which it was considered 
necessary, previous to the General Order of 
3rd April, 1841, to serve all parties interested 
with an application for a stop-order. Day v. 
Croft, 4 Beav. 34. 

When notice of stop-order must be given to 
all persons interested in the fund. Laiorance v. 
Baldwin, 2 Jur. 151. 

Where a petition for a stop-order had not been 
served in time : — Held, that an order nisi, includ- 
ing a stop-order, might be made upon the petition 
ex parte. Xoioell, In re. 9 Jur. (N.s.) 512 ; 11 
W. R. 658. 

Where a judgment creditor has a charging 
order at law upon the interest of a judgment: 
debtor in a fund in court, a stop-order applied 
for in the usual way is the proper course, and. an 
order nisi made in the court, upon a petition for 
a stop-order not served two clear days before the 
application, was discharged with costs. 8. C. y 

11 W. R, 896. 

Evidence — Sufficiency.] — The stop-order can 
only be obtained upon admission or proof of the 
incumbrance, even though the party in the cause 
claiming the fund consents to such order being 
granted without prejudice. Winch elsea v. Gar- 
ret//, 1 Beav, 223. 

Upon an application for a stop-order, the 
assignor’s right to the fund in court must be 
shewn either by the proceedings or by affidavit. 
Quarman v. Williams , 5 Beav. 133. 

The court will not grant a stop-order, unless it 
is stated in the petition how the interest of the 
party in the fund sought to be affected arose. 
Lambert v. Hutchinson , 13 L. J., Ch. 336. 

Requisites for obtaining the stop-order, under 
the General Order of April, 3841. Wood v. 
Vincent , 4 Beav. 419. 

Consent of Parties,] — When a stop-order is 
made in chambers on the application 9 a. mort- 
gagee, with the consent of the in< tgagor, such 
consent maj be given by any person acting for 
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■the mortgagor under a power of attorney, and it 
is not necessary that such person should be the 
mortgagor’s solicitor on the record. Lister v. 
Tidd, 15 W. E. 917. 

The court will not, on the petition of the 
assignor and assignee of a fund -in court, grant 
an order that no part of the fund assigned be 
paid to the assignor, or any person claiming 
under him. Symonds v. James , 7 Jur. 11. 


Order— Without Prejudice.] — A stop-order 

does not affect any right, and it is therefore 
unnecessary to specify that it is made “without 
prejudice.” Lucas v. Peacock, 9 Beav. 177. 

Where a fund is paid into court under the 
trustee relief act, and a creditor of a party 
interested in the fund applies for a stop-order 
and serves the trustees, who claim a lien for 
costs against the same party, the court will not 
determine the question of lien, but grant the 
stop-order without prejudice to that question, 
and give the trustees their costs of the petition 
as against the petitioner. Blunt, In re, 10 W. E. 
379. 


Confined to specified Portion of Fund.] — 

A stop-order on a fund in court, however general 
in its terms, is nevertheless confined in its opera- 
tions to the specific portion of the fund in 
respect of a dealing with which the order is 
made. MacJeod v. Buchanan, 4 De G-. J. & S. 
265; 3 N. R. 623 ; 33 L. J., Ch. 306 ; 10 Jur. 
(N.S.) 223 ; 10 L. T. 9 ; 12 W. E. 514. 


Form.] — Form of stop-order when husband 

and wife join in an assignment of the wife’s 
reversionary choses in action. Moreau v. Pulley, 
1 De Gr. & Sm. 1 43. 

Quaere, whether in future care should not be 
taken in drawing up stop-orders to express on 
the face of them plainly whether capital or 
income is to be restrained, and whether, in all 
cases where their operation is not so limited, 
they ought not to be treated at the paymaster- 
general’s office as extending to both capital and 
income. J lack v. Postle, 63 L. J., Ch. 593 ; 
[1894] 2 Ch. 449 ; 8 R. 339 ; 71 L. T.' 153. 


Collateral Matter.] — A married woman 

became entitled under a will to a sum of about 
600Z., and in an administration suit she consented 
to the payment of this sum to her husband ; she 
was also entitled in reversion, upon the death of 
an annuitant, to a share of a sum of stock, which 
was set apart for the payment of the annuity, 
which share amounted to 34 6>Z. 1 3s. 4 cl. During 
the life of the annuitant the married woman and 
her husband assigned this reversionary interest 
for 7 0<L and the assignee obtained a stop-order 
upon the fund. The husband subsequently 
became insolvent : — Held, that upon the death 
of the annuitant, the married woman may have 
her equity to a settlement discussed and decided 
upon petition, although the assignee was not a 
party to the administration suit ; held, also, that 
the whole fund should be settled on the married 
woman and her children. Pen ft v. Spaghetti , 
3 Macn. & G. 599 ; 21 L. J., Ch. 349 : 16 Jur. 
157. 

Seruble, that the assignee, by obtaining a 
stop-order, brought himself before the court 
sufficiently to enable it to deal with the case. 
lb. 


Mortgagee a Trustee.] — A. being entitled 

to a fund in court, mortgaged the ban A to B. to 
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secure repayment of an advance, and executed 
to him a bond of even date, in which he was 
joined by C. and D. as eo-sureties. A stop-order 
on the application of B., and at the request of 
C. and D., was obtained against the fund. C. 
was ultimately called on to repay the money ; 
and after the payment by her the stop-order 
was removed by A., with the consent of B. C. 
had not taken the precaution of procuring an 
assignment of the mortgage at the time of pay- 
ment : — Held, that she was not thereby debarred 
from claiming the benefit of such mortgage in 
respect of the fund therein comprised, the mort- 
gagee being a trustee for her of such stop-order 
as well as of the other securities which he held 
for the repayment of the debt, which she, as 
surety, had been compelled to discharge. Allen v. 
Be Lisle. 5 W. R. 158. 


Costs.] — Where an incumbrancer of a fund in 
court obtains an order for payment out of a fund 
in court of his • principal and interest and his 
costs as mortgagee, the taxing master will not, 
unless specially directed, include the expenses of 
obtaining a stop-order ; but if the incumbrancer 
is entitled to those costs, they should he expressly 
mentioned in the order. Waddilove v. Taylor, 
6 Hare, 307 ; 17 L. J., Ch. 408. 

A fund having become distributable, and a 
mortgagee, with notice that the parties entitled 
had presented a petition for payment out of 
court to the mortgagee, and to themselves, having 
applied for a stop-order, was refused his costs of 
his application. Boole v. Roberts, 12 Jur. 108. 

D. having a lien on a fund by express agree- 
ment with the parties entitled to it, they by their 
acts depart from that contract, and D. is obliged 
to get a stop-order, and appears to ask for those 
costs and claim his lien : — Held, that he was 
entitled to the costs of the stop-order, and of 
his appearance. Grimsby v. Webster, 8 W, R. 
725. 

Parties having a claim upon a fund in court 
are not entitled as a general rule, and under all 
circumstances, to the costs of getting a stop- 
order. Ib . 

An incumbrancer presented a petition for a 
stop-order on a fund in court ; he had not applied 
to the mortgagor to consent to one being granted 
on summons : — Held, that he must pay the 
difference between the costs of obtaining a stop- 
order on a summons at chambers, and the costs 
of the petition. Wellesley v. Mornimton , 41 
L. J., Ch. 776. 

Solicitors who had obtained a charging order 
for costs due to them, and had afterwards ob- 
tained a stop-order, were not allowed the costs of 
appearing by counsel at the hearing on further 
consideration. Mildmay v. Quiche. 46 L. J., 
Ch. 667 ; 6 Ch. D. 553 ; 25 W. R. 788. 


3, Priorities. 


According to Bate of Stop-orders.] — Priority 
obtained on a fund in court by a puisne incum- 
brancer who had procured the first stop-order 
thereon. Stray ne v. Sway nr, II Beav. £63 And 
see Dearie v. Ball, 3 Russ. 1 ; 27 K. R. 1 ; 
Loveridge v. Cooper, 3 Russ, 30 ; Tim son, v. Rams- 
bottom, 2 Keen, 35. 

A., who was entitled to a residuary fund in the 
hands of his father’s army agents, charged it, 
first io the agents, and afterwards t M. The 
agents voluntar: ■ paid the whole band into 
court in an administration suit. M. obtained 
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-Held, that M. bad 


the first stop-order thereon :- 
priority over the agents,, lb 

A., being entitled to a reversionary interest in 
a fund in court, assigns it to B,, and afterwards 
to C. C. obtains an order that the fund shall 
not be transferred without notice to him, and 
has the order entered at the accountant-general^ 
office: — Held, that he thereby gained priority 
over B., who had not taken similar precautions. 
Greening v. Beckford , 5 Sim. 195. 

By his will a testator devised and bequeathed 
his real and personal estate to two trustees to 
sell the same, and, after paying an annuity, to 
divide the proceeds among a certain class, of 
which F. P. D. was one. A suit was instituted 
for the administration of the testator’s estate. 

F. P. D., by deed, dated in 1837, assigned bis 
share to B. D. (one of the trustees), to secure 
advances. By deed, dated in 1844, he assigned 
his share to S. S., to secure advances, and notice 
of that deed was given by S. S. to the trustees. 
By an order in the cause, dated in 1845, the real 
estates of the testator were directed to be sold, 
and the produce to be paid into court and in- 
vested. and the stock representing the purchase- 
money stood to the credit of the cause. In 1846 

G. J. obtained and registered a judgment against 
F. P. I)., and by a judge’s order, under the 
statutes 1 & 2 Viet. c. 110, and 8 & 4 Viet, c.82, it 
was ordered that the stock should stand charged 
with the amount for which the judgment was 
obtained: and the judge’s order was filed in 
November, 1848, in the office of the accountant- 
general. B. D,, the first assignee, took no steps 
beyond his deed, nor did S. S. obtain any stop- 
order : — Held, under these circumstances, that 
C. J. did not obtain any priority over S. S. 
Beard/ tfe v. Barrington , 19 L. J„ Ch. 331 ; 14 
Jur. 1101. 

The priority of incumbrancers on a fund in 
court is determined by the dates of their stop- 
orders ; and in ascertaining this priority, the 
court will disregard all divisions of time less 
than a day, and allow all incumbrancers who 
obtain stop-orders the same day to rank pari 
passu. Xent, Be parte, Maid Ins' Estate, In re, 

19 W. R. 596! 

A first assignee of A.’s interest in a fund ob- 
tained a stop-order which was subsequent in 
date to a duly registered composition deed, by 
which he had assigned all his property for the 
benefit of his creditors. The trustee of the 
composition deed also obtained a stop-order 
subsequently to that of the first assignee : — 
Held, that the first stop-order, although subse- 
quent in date to the registered composition deed, 
prevailed over it, and entitled the first assignee 
to the fund. Birmingham Banking Co. v. Carter , 

20 W. R. 354. 

A legatee of a reversionary interest, under a 
will, which had been paid into court in an ad- 
ministration suit, presented a petition for liquida- 
tion in March, 1873, and a trustee was appointed. 
In July he assigned his interest in the legacy to J., 

. who obtained a stop-order on the fund in' court. 
In November, 1876, he assigned his interest to E., 
without notice of the liquidation, who also ob- 
tained a stop-order on the fund. Afterwards, 
the trustee in liquidation obtained a stop-order. 
The plain ills pi rohased the interest of the 
trustee in liquidation and of J., and contracted 
: to sell the legacy to the defendant. The def en- 


tire trustee in liquidation, his interest was prior to 
that of the trustees and was an incumbrance on 
the estate. Bright's Settlement , In re (13 Ch. I). 
413 ; 42 L. T. 308 ; 28 W. R. 551), considered : — 
Held, by the court of appeal, that the question 
of the priority of E.’s incumbrance was too 
doubtful to justify the vendor in omitting it from 
the abstract ; and the decision of the Master of 
the Rolls was accordingly affirmed. Palmer v. 
Loelte, 18 Ch. D. 381 ; 45 L. T. 229. 

The assignee of a fund in court, whether in 
bankruptcy or otherwise, must obtain a stop- 
order to perfect his title ; therefore an assignee 
for value who obtained a stop-order, although 
not until after the bankruptcy of the assignor, 
had priority over the assignee in bankruptcy, who 
had omitted to obtain a stop-order. Stuart v. 
Cockrell, 39 L. J., Ch. 127 ; L. R. 8 Eq. 607. 

‘ ‘ Order and Disposition.” ] — A person entitled to 
a contingent reversionary interest in stock (stand- 
ing in the name of the accountant-general, to 
the account of himself and others) assigned the 
same to A., his solicitor, absolutely, who obtained 
a stop-order. A., acting as solicitor of B., mort- 
gaged the share so assigned to him to B., but 
neither B. nor A. obtained any stop-order in 
respect of the mortgage, nor gave any notice of 
the mortgage to any person having control over 
the fund. A. became bankrupt, and afterwards 
the reversion fell into possession, and the fund 
became distributable, when the share of the 
party originally entitled was transferred to the 
account of himself and A., and others, his 
incumbrancers. The mortgagee of A. petitioned 
for payment of this share, but the assignees in 
bankruptcy claimed the funds as being in the 
order and disposition of A. : — Held, that as the 
mortgagee had not obtained a stop-order, nor 
given notice, he was not entitled against the 
assignees. Bartlett v. Bartlett , 1 He Gr. & J. 127 ; 
26 L. J., Ch. 577 ; 3 Jur. (N.S.) 705 ; 5 W. R. 541. 

Where all the interest of a residuary legatee, 
under a will, was mortgaged, and part of the 
testator’s estate consisted of a fund paid into 
court, in a suit for the administration of his 
estate, and another part had been paid into 
court, not in that suit, but under the trustee 
relief act, and the mortgagee gave notice to 
the executor under the will, but did not obtain 
a stop-order on the funds in court, and the 
mortgagor became bankrupt : — Field, that the 
notice to the executor was sufficient, and affected 
every portion of the estate, although part of such 
estate might have been paid into court in a suit, 
or under the trustee relief act, and therefore 
that it was not necessary for the mortgagee to 
obtain a stop-order on the funds in court, in 
order to take those funds out of the order and 
disposition of the bankrupt. Thompson v. Tom- 
kins, 2 Dr. & Sm. 8 ; 31 L. J., Ch. 633 ; 8 Jur. 
Os.S.) 185 ; 6 L. T. 805 ; 10 W. R. 310. 

The solicitor of the plaintiff in a suit in 
chancery gave the petitioners a charge upon the 
costs due to him in the suit, and served notice of 
the charge on the parties to the suit. Afterwards, 
the cause coming on for further directions, a 
certain fund was” directed to be paid into court, 
and the solicitor’s costs to be paid out of it. The 
petitioners obtained no stop-order on the fund. 
The soli cite r in - : "l- bec< me ba ikrupt the peti- 
tioners applied to have the fund transferred to 
them : — Held, that the petitioners had done all 
that could be reasonably done for rendering their 
— ~ ^ therefore 
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not in the order and disposition of the bankrupt 
with, the consent of the true owners ; and the 
court ordered, it to he transferred to the peti- 
tioners. Day v. Day, 1 Be G. & J. 44 ; 26 L. J., 
Ch. 585 ; 3 Jur. (X.S.) 782 : 5 W. B. 701. 

Order charging Cash standing to Credit.] — -A 

charging order upon cash standing to the credit 
of the debtor in the chancery division in the 
name of the paymaster-general may be made 
ex. parte, and in order to give effect to it it is not 
necessary to obtain a stop-order ; but notice 
given t o' the. paymaster-general will be sufficient 
to secure priority. Bre reton v. Edwards, 21 
Q. B. D. 226 ; 60 A. T. 5 ; 37 W. B. 47 — C. A. 
Affirming, on other grounds, 52 J. P. 647. 

Where the fund is standing in the name of the 
accountant-general of the court of chancery, the 
practice of the office is to enter a memorandum j 
of every charging order left at the office ; but 
such notice is not treated as any restraint, nor 
as equivalent to a stop-order. No entry is made 
of the notice of any other assignment. ^ The 
accountant-general is not a trustee of the funds 
committed to him, but merely the agent of the 
court. The trustees who have paid the fund 
into court are the trustees of it until the court 
lias in some way dealt with it, and then the 
court becomes the trustee. Therefore, notice to 
the accountant-general of an assignment of 
funds in his hands is of no avail against a stop- 
order afterwards obtained by a subsequent 
purchaser without notice. Warbiirttm v, Mill, 

1 Kay, 470 ; 23 L. J., Ch. 633 ; 2 Eq. K. 441 ; 2 
W. It. 365. 

Fund carried to separate Account.] — Astop- 

•order upon a person’s share of a fund in court, 
is not affected by the carrying over of the share 
to the separate account of such person and his 
incumbrancer. Bister v. Tidd , L. R. 4 Eq. 462 ; 
15 W. E. 975. 

In an administration action under an order 
made in the presence of the plaintiffs, a fund 
was carried to the separate account of an 
annuitant and her issue, the dividends thereon 
to be paid to her for her life, and she charged 
her interest in favour of persons who obtained 
stop-orders thereon. She was afterwards found 
to be indebted to the estate, and the plaintiffs 
sought to have the dividends applied in satis- 
faction of her liability in priority to the charges 
she had created: — Held, that the effect of carrying 
the fund to a separate account being to release 
it from the general questions in the cause, the 
persons who had made the advances on the faith j 
of the order were entitled to priority over the 
plaintiffs’ claim. Eyton, Lb re, Bartlett v. ! 
(harles, 59 L. J., Ch. 733; 45 Ch. D. 458; 63 
L. T. 336 ; 39 W.E. 135, 

Administration Action — Creditors. ] — In an 
administration suit all the certified debts were 
paid, and the residuary legatees were declared 
■entitled to the estate of the testator subject to 
an annuity, to provide for which a fund was 
retained in court to the 1 credit of the cause. 
The fund in court was assigned for value by the 
residuary legatees, and stop-orders were obtained. 
Afterwards other creditors of the testator estab- 
lished their claim in another suit, to which the 
executor of the tesratorand 1 1 *• residu in legatees 
were parties : — Held, that these creditors were 
entitled to payment out. of the f aid in court in 

priority to the assignees of tin residuary legatees 

' v ' 1Wf 


Undertaking to Pay.]— "Where a person who 
is liable to pay a debt obtains an order for 
payment to him of that sum out of a fund in 
court on his undertaking to pay it to the proper 
party, the latter is entitled to receive the amount 
though it has subsequently been assigned to a 
person who obtains a stop-order. Shderjield v. 
Thacker, 18 Beav. 588. 

Restraint on Capital or Income.] — xl person 
entitled to a life interest in a fund in court 
having settled such interest on his marriage, 
subsequently, without disclosing the settlement, 
mortgaged his interest, and the mortgagees 
obtained a series of stop-orders on the fund, 
in none of which was the income of the fund 
expressly mentioned .-—Held, that, upon the true 
construction o£ the stop-orders the mortgagees 
were entitled to the income of the fund in priority 
to the trustees of the settlement. Mach v. Pestle , 
63 L. J., Ch. 593 ; [1894] 2 Ch. 449 ; 8 It. 339 ; 
71 L. T. 153. 

Assignment of further Share of Fund.]— 

Assignees of shares in a fund in court obtained a 
stop-order, which extended over the whole fund ; 
they afterwards became assignees of another 
share, but obtained no other stop-order : — Held, 
that a subsequent assignee of that share without 
notice, who had obtained a stop-order, would 
have priority over them. Maeleod v. Buchanan , 

4 Be a. J. & S. 265 ; 3 N. B. 623 ; 33 L. J., Ch. 
306 ; 10 Jur. (N.S.) 223; 10 L. T. 9 ; 12 W. E. 
514. 

Kotice to Trustees.] — A first incumbrancer 
on a reversionary legacy gave due notice to the 
trustees. A fund was afterwards brought into 
court to provide for the legacy, and a second 
incumbrancer obtained the first stop-order on it : 
— Held, that he did not thereby obtain priority 
over the first incumbrancer. Litesey v. Harding, 
23 Beav. 141. 

As against a stop-order obtained by an incum- 
brancer upon a fund in court in an administration 
suit, and in respect of which orders have been 
made directing payment of interest to the parties 
entitled, notice to the trustees, though given by 
another incumbrancer before the stop-order was 
obtained, does not give priority. Pinnoeh v. 
Bailey , 52 L. J., Ch. 880 ; 23 Ch. B. 497 ; 48 
L. T. 811 ; 31 W. R. 912. 

A stop-order on a fund in court, in an, action 
to administer the trusts of an original settlement, 
obtained by an assignee of a cestui que trust’s 
interest in the fund under a derivative settle- 
ment, does not give the assignee priority over an 
earlier assignee who has given notice, though 
subsequently to the stop-order being obtained, 
to the trustee of the derivative settlement. 
Stephens v. Green, 64 L. J., Oh. 546 ; [1895] 2 
Ch. 148 ; 12 K. 252 ; 72 L. T. 574 : 43 W. R. 465 
— C. A. 

Notice of Prior Incumbrance to Second Incum- 
brancer.] — A second incumbrancer of a fund in 
court, who at the time of taking his security had 
notice of the existence of the first incumbrance, 
cannot, by obtaining a stop-order, gain priority 
over the first incumbrancer, even aiflu ugh the 
latter no rei obtain j a si c p-< rder 1L icier. In re, 
55 L. J.. Oh. 33 : 29 Oh. 1). 786—0. A. 

An inei i n neer who obtains a, - op- der on 
a fund ii court does ik fc los , his \ riority over a 
previous incumbrancer who has obtained no stop- 

i .--t . .c u. _ j. ii i i j. i; ,, 
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previous incumbrance at the time of obtaining 
the stop-order, if he had no notice of it when he 
took his security. Elder v. Maclean W. E. 
447) observed upon. M-utual Life Assurance 
Society v. Langley, 32 Oh. D. 460 ; 54 L. T. 326 
— 0, A. Affirming 53 L. J.. Ch. 996 ; 32 W. R. 
791. 

A trustee who had himself made advances on 
a fund which was being administered by the 
court should have obtained a stop-order on the 
fund, and not having done so was postponed to 
another incumbrancer, who had obtained a stop- 
order. A. and B. made advances to C. upon 
his share in a fund which was being administered 
by the court. A/s advance was made long prior 
to Bus, but A. did not obtain a stop-order but 
B. did. Between the date of B.’s advance 
and the date of his stop-order, an order was made 
directing payment to A. of part of the fund in 
court in part satisfaction of A.’s debt. B., who 
was the plaintiff in the cause, had the carriage of 
this order. On the question whether the debt 
of A. or B. had priority : — Held, that as B. had 
notice of A.’s debt by the order directing payment 
to him, A. was entitled to priority over B. Elder 
v. Maclean , 3 Jur. (N.S.) 283 ; 5 W. R. 447. 

I , Paymaster or Accountant-General. 

Duties and Liabilities,] — Where money is 
directed, by act of parliament, to be paid to" the 
accountant-general, he is bound by the act to 
receive it, and the court will not make an order 
for that purpose. Anon., 1 Ves. J. 56. 

Where a decree directed a sum to be paid into 
the hands of the accountant-general, he refused 
to receive a part of the sum without an order. 
Payne v. Collier , 1 Yes. J. 170. 

The accountant-general of the court of chan- 
cery has no right to attend to any order incon- 
sistent with, or varying the order of this court, 
without its special direction so to do. Gore v. 
Gore. 4 Ir, Eq. E. 164. 

The accountant-general of the court of chan- 
cery is not a trustee of the funds committed to 
him, but merely the agent of the court. War- 
burton v. Hill, 1 Kay, 470; 23 L. J., Ch. 633 ; 
2 Eq, E. 441 ; 2 W. E. 365. 

Where the fund is standing in the name of the 
accountant-general of the court of chancery, the 
practice of the office is to enter a memorandum 
of every charging order left at the office ; but 
such notice is not treated as any restraint, nor 
as equivalent to a stop-order. No entry is made 
of the notice of any other assignment. The 
accountant-general is not a trustee of the funds 
committed to him, but merely the agent of the 
court. The trustees who have paid the fund into 
court are the trustees of it until the court has in 
some way dealt with it, and then the court 
becomes the trustee. Therefore, notice to the 
accountant-general of an assignment of funds in 
his hands is of no avail against a stop-order after- 
wards obtained by a subsequent purchaser with- 
out notice. Ib . 

Brokerage. ] — Where bank stock is transferred 
to the accountant-general with a direction to 
pay the dividends to the tenant for life only a 
percentage off the dividends is deducted, unless 
otherwise ordered by the court. Bale v. Eaves, 
i 2 ' Smc’ & G. (App.) vii; ' ■ < 


vested, without deducting the brokerage thereon, 
the petitioner undertaking to pay such brokerage, 
and the railway company was ordered to pay the 
petitioner the amount of the brokerage paid by 
him. Kendal and Windermere My., In re, JBra/ith - 
watte? s Trust, 1 Eq. .Rep. 163 ; 1 Sm. & G. (App.) 
xv. ; 22 L, J., Ch. 915 ; 17 Jur. 753. 

Investment of money paid into court by a 
railway company was ordered to be made without 
deduction for brokerage ; such brokerage being- 
paid by the petitioner, and allowed him in his. 
costs against the company. Wilson, In re, 1 
W. R. 504. 

In the usual raihvay purchase-money invest- 
ment petition, the investment is ordered deduct- 
ing brokerage, the company paying such broker- 
age to the tenant for life with the other costs. 
Harbor ovqli, Ex parte. 2 Eq. Eep. 320 : 23 L. J.. 
Ch. 260 ; 17 Jur. 1045 ; 2 W. E. 53. 

Railway purchase-money invested in 1 844, and 
: asked to be paid out by trustees of a settlement 
to mortgagees on the property, and that the 
company might pay brokerage both of invest- 
ment and selling out, as w r ell as costs of tenant 
for life and mortgagees appearing separately : — 
Held, that the investment being made before the 
recent rule of deducting brokerage made no dif- 
ference, but it would be payable by the company, 
except in this case there had been no taxation of' 
costs of investment, and therefore the company 
were only liable to brokerage on selling out ; and 
that mortgagees and tenants for life had a right 
to appear separately and have their costs. Ley If s 
Settled Estate, In re, 2 W. E. 109. 

On the usual petition for investment of railway 
purchase-money, a reference to the brokerage as 
payable by the company forms part of the order. 
Kew College ( Oxford) Ex parte, Buckingham - 
shire My., In re, 2 W. E. 2. 

Cheques.] — A cheque of the accountant-general 
was alleged to have been accidentally destroyed. 
The court, though not satisfied with the evidence 
of its destruction, directed the issue of a new 
cheque, on the ground that the other cheque, 
being more than a year old, would not be paid if 
presented. Taylor v. Scr evens, 1 Beav. 571. 

The accountant-general had drawn a cheque 
in favour of a party who was entitled to a sum 
of money standing in the bank to the credit of 
the cause. Upon the application of a judgment 
creditor, an order w r as made to prevent the cheque 
from being delivered, without further order, to- 
the party entitled to the fund. Robinson v. Wood, 

5 Beav. 388 ; 12 L. J., Ch, 93. 

W. C., being in receipt of an annuity payable 
out of stock standing in the name of the accoun- 
tant-general, became indebted to F. C,, who 
brought an action against him and obtained a 
judgment, upon which a fieri facias was issued, 
but nothing was found upon which to execute it. 
Upon half-a-year’s annuity falling due, F. G. 
obtained an order stopping the accountant- 
general from parting with the cheque, but upon 
a petition the court declined to make an order 
authorising the sheriff to seize the cheque, or to 
direct it to be dealt with as if it was standing in 
the name of a trustee, and the petition was 
dismissed. The court, however, continued the- 
order stopping the accountant-general from 
parting with the cheque. Courtoy v. VinceuL 
io Beav. 486 ; 21 L, J., Ch. 291. 1 

A judgment creditor, on asccr nil ng -1 at a 
sum of money was about to be paid in a cause to 
his debtor, applied by petition to the court that 

mmmm ; 
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the sheriff : might he at liberty to seize in the- 
accountant-general’s office a cheque, by means of 
which the sum of money was to be paid out to 
the debtor Held, that under s. 12 of 1 & 2 
Viet. c. 110, the cheque was liable to seizure, and 
that inasmuch as the cheque was in the hands of 
the accountant-general the application to the 
court was proper. Watts v . J ejferyes, 3 Macn. Sc G. 
422 ; 15 Jur. 435. 

In a creditors’ suit an order is made for pay- 
ment to four persons named in the master’s 
report, and the cheque is drawn payable at the 
accountant-general’s office in favour of the four. 
Two of those parties being dead, the accountant- 
general refuses to pay to the two : — -Held, that 
the words “ survivor or survivors of them ” may- 
be inserted in the order. Jejferys v. Smith, 11. 
W. E. 479. 

XXII. EULES OF COVET. 

a. Generally , 7S9. 

b. Irregularity and No neo nip l ia nee with. 

1. General Principles, 795. 

2. Waiver, 797. 

8. Particular Cases, 799. 

4. Costs of — See Costs. 

a . Generally. 

Effect of Judicature Acts.] — In all cases at 
common law which are not provided for by the 
judicature acts, the proceedings are to be as 
they were before those acts ; in all cases within 
the judicature acts, where no special steps in 
proceedings are provided, the proceedings are to 
be as nearly like as they can be to analogous 
proceedings before those acts — Per Brett, L.J. 
Jackson v. Lit eh field, 51 L. J., Q. B. 327 ; 8 
Q. B. D. 477 ; 46 L. T. 518 ; 30 W. E. 531. 

The judicature acts and rules deal with 
procedure only, and do not confer any new 
right of action. British South Africa, Co. v. 
Companhia de Mozambique , 63 L. J., Q. B. 70 ; 
[1893] A. O'. 602 ; 6 E. 1 ; 69 L. T. .604— H. L. (EG 

An action in respect of a sum of less than 10Z. 
cannot be maintained in the chancery division, 
the judicature acts not having enlarged the 
jurisdiction of the high court. 1 Vestbury -on- Severn 
Sanitary Authority v. Meredith , 55 L. J., Ch. 
744 ; 30 Ch. D. 387 ; 52 L. T. 839 ; 34 W. R. 217— 
C. A. [By Eules of Supreme Court, 1883, the 
Chancery Consolidated General Orders of 1860 
are repealed.] 

— — Most Convenient Practice adopted when 
no express Provision.]— In cases where no rule 
of practice is laid down by the new orders, and 
there is a variance in the old practice of the 
chancery and common law courts, that practice 
is to prevail which is considered by the court 
most convenient. Newbigq in- by-th e-Sea Gas Co. 
v. Armstrong, 49 L. J., Ch. 231; 13 Ch. D. 310 ; 
41 L. T. 637 j 28 W. E. 217— C. A. 

When the rules of practice at common law 
and in equity do not agree, the more convenient 
practice is to be adopted. Thomas v. Palin , 
21 Ch. D. 387 ; 47 L. T. 208 ; 30 W. E. 716— 
C. A. 

“'Cause then pending.” ]— A judgment was 
delivered before the rules of 1883 came into 
operation, by which the action was dismissed 
and the plaintiff was ordered to pay the costs. 
The taxing-master’s certificate was made after 



the rules of 1883 had come into operation:- — 
Held, that the latter rules applied as the action 
was a ‘‘cause then pending” within the mean* 
ing of the preface of the latter rules. Boswell v. 
Cooks, 57 L. J., Ch. 101 ; 57 L. T. 742 ; 36 W. E. 
65— C. A. 

Cause or Proceeding pending.] — A decree was 
made upon motion for decree by a vice-chan- 
cellor before the judicature act came in co- 
operation. No petition of appeal had been 
presented : — Held, that there was no cause, 
matter or proceeding pending within the Judica- 
ture Act, IS 73, s. 22 ; that the appeal must be 
prosecuted in accordance with the new practice, 
and that no direction of the court as to the form 
and manner of proceeding was necessary. BarU 
lam v. Yates, 1 Ch. D. 13 ; 33 L. T. 338 ; 24 
W. E. 19. 

Whether Hew or Old Practice applic- 
able.] — An answer prepared previously to the 1st 
November, but sworn on the 3rd November, 
1875, was entitled “ In Chancery.- The clerk 
of records and writs objected to file it, on the 
ground that it should have been entitled “ In 
the High Court of Justice, Chancery Division ” : 
— Held, that under the provisions of the direc- 
tions of the 3rd November, 1875, the heading 
was correct, and that the answer should be filed. 
Barwick v. Yeadon Local Board, 33 L. T. 322 ; 
24 W. B. 23. 

In a suit pending on the 1st November, 1875/ 
in which notice of motion has not been given 
under the old practice, the plaintiff must, at the 
time when he would have given such notice, 
join issue under the new practice, without filing 
affidavits in support of his case, unless by con- 
sent. or special leave obtained on notice for the 
purpose. Att.-Gen. y. Willskire, 1 Ch. D. 89. 

When a defendant in a suit pending on the 
1st November, 1875, had not appeared, and 
failed to put in an answer : — Held, that the 
cause should proceed under the new practice, 
and the bill be treated as a statement of claim, 
so that the plaintiff might set down the cause 
on motion for judgment, under the Judicature 
Act, Ord. XXIX. r. 10. Provident Permanent 
Building Society v. GreenMll, 45 L. J., Ch. 272 j 
1 Ch. D. 624. 

In a suit to set aside a settlement on the 
ground of fraud and surprise on the plaintiff, 
evidence was filed in reply tending to shew that 
he, at the time of executing the settlement, was- 
of infirm mind. Upon the hearing of a motion 
for leave to use this evidence (which had been 
objected to as not being properly evidence in 
reply), the . plaintiff asked for leave to amend 
the bill and go into fresh evidence. The cause 
was at issue before the 1st November, 1875 ; and 
the hearing had been fixed, and only accidentally 
postponed. Leave was given to the plaintiff to* 
amend the hill, and go into further evidence. 
Roe v. Davies, 2 Ch. D. 729 ; 23 W. E. 606. 

The court will not, on an ex parte application, 
direct proceedings in a pending suit to be con- 
tinued under the old practice. Perkins v. Slater? 
1 Ch. D. 83 ; 24 W. B. 39. 

An application for leave to issue a writ of 
attachment, for the enforcement of an- order 
perfected before the commencement of the 
judicature acts, cannot he made ex parte, but 
only upon notice, in accordance with the Judica- 
ture Act, 1875, Ord. XL1Y. r. 2. Avion., 24 
W. E. 103. 



tained by the court. Davies. In re. 21 L. T. 
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In a suit pending on the 2nd November, 1875, 
the defendant, being infirm, could not put in an 
answer nor be attached for contempt. Leave 
•was given to proceed to take the bill pro .con- 
fesses under the old practice. Gulley v. Buttifant, 
45 L. J., Ch. 200 ; 1 Ch. D. 84 : 24 W. R. 55. 

A suit in which a decree had been made, and 
which had become abated before the judicature 
act, revived according to the old practice. 
Crane v. Loft tin, 24 W. II. 93. 

Sernble, that applications for an order to carry 
■on proceedings under the Judicature Act 1875, 
Ord. L. r. 4, may be made to a judge at 
•chambers. Ib. 

In a suit pending on the 1st November, 1875, 
an attachment for want of answer may issue 
against a defendant under the old practice. 
Garlvng v. Mo yds, 45 L. J., Ch. 56; 1 Ch. D. 
81 ; 25 W. R. 1*23. 

— — Power to Order Transfer.] — The court of 
appeal has no jurisdiction to order the transfer 
of a suit instituted in the court of chancery 
before the judicature acts came into operation 
from the court of one vice-chancellor to that 
of another. The Lord Chancellor alone has 
jurisdiction to make such an order. Mutley , In 
re, Beards v. Puff, 33 L. T. 337. 

The court of appeal has no jurisdiction to 
make an order for the transfer of a matter com- 
menced by petition under the statutory juris- 
■dication of the court of chancery before the 
Judicature Act, 1873, came into operation, from 
one judge to another. Boyd, In re, 1 Ch. D. 12. 

Power of Judges to make Rules.] — The 

22 & 23 Viet, c, 21, s. 26, gave power to the 
barons of the exchequer to make rules as to 
the process, practice and mode of pleading on 
the revenue side of the court, and to apply the 
common law procedure acts to that side of the 
court: — Held, that this power did not authorise 
the barons to make a rule giving a right of 
appeal on motions for a new trial, for a power 
to regulate the practice of a court implies no 
power to alter the extent or nature of the juris- 
diction, and it is not to be presumed, without 
the clearest language of the legislature, that an 
inferior court should be entitled at discretion to 
impose jurisdiction on a superior court. Att.- 
Gen. v. Sillem, 4 N. R. 29 ; 10 H, L. Cas. 704 ; 
10 Jur. (X.S.) 445 ; 10 L. T. 434 ; 12 W. R. 641. 

The creation of a new right of appeal requires 
legislative authority. Ib. 

The rules of Reg. Gen., IT. T., 16 Viet., change 
the practice only as to written rules and rules 
by statute ; all unwritten rules remain unchanged 
in so far as they are not inconsistent with the 
new rules. Begg v. Forbes . 13. C. B. 614; 2 
C. L. 11. 856; 23 L. 4., C. P. 222. 

The Lord Chancellor cannot, under the 15 & 16 
Viet. c. 86, make orders altering the practice of 
the court as regulated by the consolidated 
.general orders, without the advice and assistance 
■of three other judges in chancery. The general 
•orders of the court of the 6th October, 1866, are 
therefore invalid. Short Huberts, L. R, 2 Oh. 
13 : 15 L. T. 238. Affirming 12 Jur. (N.S.) 991 ; 
15 W . II, 91, ' 

The general orders in bankruptcy are made by 
the Lord Chancellor under the act of 1869, s. 78, 


having, under 3 & 4 Viet. c. 94, and 4 & 5 
Viet. c. 52, the force of parliamentary enact- 
ment, power was given to the court in all suits 
to order service of a subpoena upon a defendant 
residing abroad. The 15 & 16 Viet. c. 86, 
abolished the subpoena and substituted for it 
the service of a copy of the bill, and empowered 
the judges of the court to make general rules 
and orders for carrying the purposes of the act 
into effect, and for regulating the times and 
mode and form of procedure. By the 7th rale 
of the 10th of the consolidated orders, the court 
is authorised to order service of a copy of the 
bill upon a defendant residing abroad : — Held, 
that this, being only an adaptation of the 
practice to the existing course and form of pro- 
cedure, was an order which it was within the 
power of the judges of the court to make. 
Drum mond v. Drummond , 36 L. J., Ch. 153 ; 
L. R. 2 Ch. 32 ; 15 L. T. 337. Affirming 14 W. R. 
828. 

The consolidated orders, and all other orders 
of the court made since the 3 & 4 Viet. c. 94, 
derive a statutory force from that act. Ib. 

The general orders of I860 have an equal 
statutory force with those of 1845. Ib. 

The order of November 11th, 1862, r. 26, 
allowing interest on simple contract debts from 
the date of a winding-up order, is invalid, as not 
authorised by the Companies Act of 1862. 
Herefordshire Banking Co., In re, 36 L. J., Ch. 
806 ; L. R. 4 Eq. 250 ; 17 L. T. 58 ; 15 W. R, 
1056. 

The 26th rule of the general order of 
November, 1862, is ultra vires. East of England 
Banking Co., In re. L. R. 4 Ch. 14 ; 19' L. T. 299 ; 
17 W. R. 18. 

Rule 2 (7) of Ord. LV. of the Rules of the 
Supreme Court, 1883, though it affects the juris- 
diction, and not merely the procedure of the 
court, is not ultra vires, being in accordance with 
the power conferred by. 18 & 19 Viet. c. 136, s. 16, 
and in fact intended to be made under the 
powers of that act, as well as under those con- 
ferred by the j udicature acts. London Corpora- 
tion, Ex parte , 53 L. J., Ch. 6 ; 25 Ch. D. 384 ; 
49 L. T. 437 ; 32 W. R. 87. 

Inherent Powers of Court of Chancery.] — 

The court of chancery has an inherent power, 
quite independently of statutory authority, to 
make orders regulating its own procedure. 
Bearan v. Mornington {Countess), 8 H. L. Gas. 
525; 30 L. J., Ch. 663; 6 Jur. (N.S.) 1123; 
8 W. R. 669. 

By the 5th section of the General Order of the 
Court of Chancery of the 7th August, 1852, it is 
provided, “that no inrolment of any decree, 
order or dismission shall be allowed after the 
expiration of five years from the date thereof.” 
B., for the purpose of appealing to the House of 
Lords, applied to the Lord. Chancellor for leave 
to inrol a decree, notwithstanding the lapse of 
five years. The application was refused : — Held, 
that although the order of 1852 was practically 
to shorten the time of appeal allowed by the 
standing orders of the House of Lords, the order 
of 1852 was not ultra vires and void. Ib. 

The rime for inrolling decrees is manor of 
mere procedure, which rhe court of chancery, 
br its inherent authority may regulate. Ib. 

Dispensing with Compliance — By Court.]— 

j Jurisdiction or discretionary power of the court 
, by the effect of the stati te 8 & 9 Viet. c. 105. s 2, 
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to vary or relax the terms of the general orders 
of August, 1841, Medhnrst- ’V. Allison, 4 Hare, 
479. ° ' ' i 

To prevent a supersedeas under the General 
Order in Bankruptcy (26th June, 1793), the 
strongest proof required of the purpose bona fide 
to prosecute the commission prevented by acci- 
dent, illness, adjudication too late for the 
Gazette, &c, Freeman, Ex parte, 1 Yes. & B. 43. 

: Particular circumstances would take a case 
out of the general order (26th June, 1793). lb. 

It is no objection to the granting the certificate 
that the date of the signatures was attached by 
third person, if it be so done before the creditor 
signs his name. General orders may be dis- 
pensed with under circumstances in discretion 
of court. Reynold s. Ex parte, 1 Deac. & C. 459 : 
Mont. 508 ; IMont. & Bli. 263. 

The orders of 26th August, 1841, having been 
made in pursuance of the provisions of 3 & 4 
Viet. c. 94, and 4 & 5 Viet. c. 52, are obligatory 
upon the court with the force and effect of a 
statutory enactment, and the court has no 
discretionary power of dispensing with a literal 
compliance with their requisitions. Calvert v. 
Gandy, 14 L. J., Ch. 141 ; 9 Jur. 122. 

Therefore, where a plaintiff had permitted the 
period limited by the 39th order of August, 1811. 
to expire before setting down the cause for 
argument, upon an objection taken by the answer 
for want of parties, the court refused to order 
the cause to be set down, on the ground that it 
had no jurisdiction. Ib. 

Semble. that the court has power to relax the 
operation of its general rules of March, 1834. 
Atkinson v. Rail, 3 Jo. & Lat. 374. 

The general orders of the court are to be 
regarded, as part of the statute under the 
authority of which they were made, and not to 
be departed from on special considerations, but 
bind the court, unless there is. something in the 
conduct of the party insisting on them which 
disentitles him from relying on them. Davies 
v. Da vies . 10 Ir. Eq. II. 614. 

The general orders are not so absolutely binding 
on the court that they cannot be in any instance 
relaxed. The general merits of the case and the 
like are no grounds for departing from them, but 
only the conduct of the parties or events in the 
course of the suit; and if in the case there 
appear the ordinary grounds of equitable relief, 
such as fraud, surprise or accident, the court 
may give relief against the strict construction of 
the orders. Downing v. llodder, 12 Ir. Eq. R. 
371 . 

The orders of the court are to be considered 
as laying down general rules, but not as being 
so imperative as that they can, under no circum- 
stances, be departed from. The time allowed by 
the 12th order, for procuring the report as to 
the insufficiency of an answer extended, the 
drawing up of the order having been delayed, 
by the offices being closed, and the plaintiff 
having through inadvertence omitted to obtain 
the master’s certificate that further time was 
necessary to enable him to make his report. 
Burrell v. JMeholson, 6 Sim. 212. 

The general orders are not imperative ; but 
the court, on a special case being made, has the 
; >v i f departing ' ! he s ic rule. Daniel 
v. Falmouth. 5 L. 3., Oh. 69. 

The affidavit of the plaintiff’s solicitor cannot, 
in am case, be dispense I with, if expressly 
required by the uders of On- court. Christ's 
Hasp Hi l v. Grainger. 10 but 37. 


The court has power to dispense with the 
general orders, if the circumstances and justice 
of the case require it. Ferrand v, Bradford 
Corporation , 21 Beav. 422 ; 8 De G. M. & G. 63 ; 
25 L. J., Ch. 389; 2 Jur. (N.s.) 360 ; 4 W. E. 
350. 

The authority of the 40th order of the 7th of 
August, 1852, does not, by expressly reserving 
power to the court to enlarge the time for doing 
certain specified acts, abridge the inherent 
authority of the court to dispense with the 
orders in cases where that order does not apply. 

n. 

Any judge of the court may dispense with the 
general orders of the court where justice requires 
it, and this jurisdiction is not impliedly excluded 
by the 40th order of August, 1852, from cases, 
not within it. 1 b. 

By Masters.] — The masters have no power 

to dispense with or relax the general orders of 
the court. Smith v. Webster, 3 Myl. & C. 244 ; 

1 Jur. 914. 

Under the 3 & 4 Will. 4, c. 94, s. 13, and the 
13th amended order of 1828, the master is put 
in place of the court, with respect to enlarge- 
ment of publication, amendment of bill and 
time to plead, answer or demur, and may 
dispense with the order of 1828. Milt men v. 
Stewart , 1 Jur. 940. 

Under the statute 3 & 4 Will. 4, c. 94, s. 13, the 
masters have the same jurisdiction to dispense 
with the strict letter of the general orders, in the 
cases mentioned in the act, as the court itself 
has. Milbanlie v. Stevens , 8 Sim. 160 ; 7 L. 0’., 
Ch. 107 ; 2 Jur. 759. But see Lloyd v. Wait, 
4 Myl. &; C. 257 ; 3 Jur. 668. 

Exceptions to the answer filed 16th March, 
the time for obtaining the order of reference 
commenced on the 24th, which was Good Friday, 
but the secretary’s office was closed on the 23rd, 
and continued closed till the 3rd of April. The 
order was obtained, and served, and left at the 
master’s office on the 4th, and the warrant 
obtained on the 6th, and appointed for the 
12th : — Held, that the order might be carried 
into effect (relaxing the 5th order of April. 1 828) ; 
but that the application should be made to the 
court, and not to the master. Smith v. Webb , 
1 Jur. 524. 

Effect of Practice upon.] — Effect of continued 
practice against an order of court. Boehm v. 
Be Tastet, 1 Yes. & B. 327. 

Repeated decisions, forming a series of prac- 
tice, may amount to the reversal of an order. 1 b . 

Rules of practice will always yield to special 
circumstances verified by evidence. Butler v. 
Bullieley, 2 Swanst. 374/ 

In equity, the rules of court, in respect of 
practice, are to be strictly observed only where 
the occasions which rendered them requisite are 
pressing and require their observance. Vinter 
v. BieUey , 12 Price, 460. 

Where indulgence cannot be given without 
doing what is most unusual, the court will adhere 
to the practice intended to be established by 
the general order. Wilson v. Parker, 1 Coop.. 
C. C. 346, 

The general order of 1725, limiting the time 
of appeal to one month, cai 1 or prevail a g, nst 
the practice contrary to it. Wood v. Griffith. 
19 Yes. 550. 

One of sworn clerks of chancery files bill 



ment between them regulating practice might | of such subsequent proceedings, by shewing 
be set aside, order of Master of Ilolls rescinded, prior irregularities; and no difference in this 


and other regulations established. Demurrer 
; ..allowed, ; that' plaintiff had shewn no title for 
■court to interfere. Hill y. Sewell , 2 Bro. P. C. 
541. ' 

An order made for the regulation of the 
practice of the court may he superseded by a 
long and uniform practice, establishing a different 
. Ami more convenient rule ; and, therefore, where 
■ it , was • certified by the clerks of records and 
writs, that for seventy years it had been the 
uniform practice to allow six calendar months 
for inrohiient of decrees and orders Held, 
that that period had been substituted for the 
period limited for the same purpose by Lord 
Clarendon’s Order of 1661. Mann v. Ricketts, , 
0 Jur. 543. 

Form in Schedule — Sufficiency.]— When the 
forms given in the schedule to the orders do not 
in words meet the case under consideration, 
counsel should alter them to meet it, if it be 
within the spirit of the order. Hanson v. Games , 

3 9 L. J.. Clu 571 : 14 Jur. 543. 

A statement of claim in a salvage action was 
drawn in the Form No. 6, of appendix C. to the 
Buies of the Supreme Court, 1883 ; on motion by 
the defendants under Ord. XIX. r. 7, for a further 
and better statement of claim or particulars 
Held, that the plaintiffs must deliver a fuller 
statement of claim, and that in salvage actions 
a fuller form than that given in appendix C., 
Ho. 6, should generally be followed. The Isis , 
53 L. J., P. 14 ; 8 P. D. 227 : 49 L. T. 444 ; 32 
W. K. 171 ; 5 Asp. M. C. 155. 

u The forms used in the appendix shall be 
followed with such variations as circumstances 
may require.” means that those forms can only 
be varied for the purpose of making them to be 
in accordance with the terms of the order. Ros- 
well v. Coals , 57 L. J'., Ch. 101 : 57 L. T. 742 ; 
36 W. B. 65— C. A. 

... Costs— -Hew Orders,]— On a fair question upon 
new orders, upon which there has been no 
decision, the parties, in point of costs, are 
entitled to indulgence. Watts v. Penny . 11 
Beav. 435 ; 18 L. J., Ch. 150 ; 13 Jur. 578. 


respect is caused by the circumstance that some 
of such parties are infant plaintiffs. Morison v. 
Morison, 4 Myl. & C. 215. 

During the long vacation, the defendant, for 
the purpose of obtaining a reference to the 
master, procured the record and writ clerk’s 
certificate, which was marked at the public office 
with the name of the master in rotation. lie 
neglected, however, to return it to the record 
and writ clerk; to be filed. In the next term, the 
plaintiff obtained a reference of exceptions, as 
to insufficiency, to another master, as if there 
had been no previous reference, and who certified 
the answer insufficient : — Held, that the latter 
proceeding was irregular, and that the defendant 
was not bound by the certificate ; but as the 
defendant himself had been irregular, the* court 
would not discharge the certificate simply so as 
to dissolve the injunction and make the answer 
sufficient, but did so without prejudice to the 
injunction, and referred the exceptions to the 
proper master on the usual terms. Suffidd {lord) 
v. Rond, j 10 Beav. 146. 

Bad 1‘aith.] — Persons guilty of bad faith will 
not be /allowed by the court to avail themselves 
of the ^strictness of the rules ; and where an order 
to dismiss had been so obtained it was discharged 
with 6osts. Talbot v. Keay, L. B. 8 Eq. 610. 

Effect on Jurisdiction.]— Mode in which a 
petition presented, under an act of parliament, 
by v/hich the court derives its jurisdiction, ought 
to be intituled. By irregularity in the hearing 
of smeh petition, the court does not lose its juris- 
diction therein. Law , In re, 4 Beav. 509 ; 11 
L. J., Ch. 118 ; 6 Jur. 615. 

Sustaining irregular Order.]— The rule is 
general, that the court will not, on an application 
to discharge an order of course, for irregularity, 
sustain it as an order obtained adversely on 
merits. Brooks v. Burton, 4 Beav. 494. 

Order cannot he abandoned.] — A party who 
has served, and proceeded on an irregular order 
of course, is not at liberty to abandon it upon 
tender to his adversary of the costs. The order 
must be considered as a valid and subsisting 
order, until it is disposed of in some regular 
course, and when costs are due to a party the 
amount must be ascertained in a regular course. 
Ccuree v. Gray, -I Beav. 127; 10 L. J., Ch. 353. 

Where an irregular order has been obtained, 
no subsequent order to the same effect can be had 
until the former has been discharged. Ib. 

Order cannot be disregarded.]— A party served 
with, an order obtained ex parte may be guilty 
of contempt for disobedience thereof, in a case 
where the order ought not to have been made. 
Fennings v. Humphrey, 4 Beav. 1 ; 10 L. J., Ch. 
251 ; 5 Jur, 455. „ : . ./ ; . J „ ■ , / 

A party is not at liberty to disregard an order 
of the court, although it is irregular, but ought 
to move to discharge it, Wilkins v.' Stevens. 10 
Sim. 617; 9 L. J., Ch. 299; 5 Jur. 403. SAP., 
Chuck v. Cremer, 2 Pli. 113 : 1 Coop. C. C. 338 ; 

1 6 , D- J.. Oh. 92 : Blake v. Blake , 7 Beav. 514. 

Chancery— Common Law, ] — Court of chancery 
less indulgent, than courts of common law,, to 
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Appearance.] — A defendant, having filed a 
plea and answer, obtained at the rolls an order 
nisi to dissolve the common injunction : — Held, 
irregular ; but the plaintiff having afterwards 
appeared before a vice-chancellor, and under- 
taken to shew cause on the merits, held, secondly, 
that this was a waiver of the irregularity ; and, 
thirdly, that the waiver might be taken notice 
of on a motion to discharge the order of course 
at the rolls. St. John v. Phelps, 12 Beav. 606. 
H. P., War ell, In re, 22 Beav. 634. 

An order was made by the vaeatio i judge, on 
the ex parte application of the plaintiffs, , for 
service of the writ and notice of motion on the 
solicitors and at the place of business in England 
of a foreigner residing, out of the jurisdiction. 
Without formally entering an appearance the 
defendant filed affidavits in opposition to the 
•motfoii ' > instructed counsel, who opposed 

the motion on the merits Held, that the 


Objection to Jurat,] — Objections to the form 
of a jurat of an answer cannot be waived by the 


79 ? 


PRACTICE — Fades of Court , 


parties neglecting to comply with rules of pro- 
cedure. Mag an v. 'Mag an , 16 Jur. 587 ; 1 

Coop. C. 0. 15. 


Dispensing with strictness of Buies .] — See 

supra, col. 793. 


2. Waiver. 


Erroneous Acts.] — The principle of waiver 

applies to irregularity onlv, and not to erroneous 
acts. Levi v. Ward. 1 Sim. & S. 334; 1 L. J. 
(o.s.) Oh. 77. 


By taking Step,]— Whoever, after notice of an 
irregularity, takes any steps in the cause, or lies 
by whilst his adversary takes steps, in confidence 
that he is regular, precludes himself from redress 
when the irregularity is merely technical. Pity 
v. liemntis , Beat. 322. 

Mistake in title of process rectified, defendant 
by 'putting in answer having acquiesced. Rennet 
v. Button , Dick. 135. 


Acquiescence— Delay.]— An objection of mere 
form, not going to the substance of the case, 
should be taken speedily ; or if a party, being 
aware of such objection, allows his adversary to 
take consequential proceedings without noticing 
it, he will not be allowed afterwards to raise it. 
Steele v. Homer, 2 Ph. 780. S. P.. Tarfowk v. 
Tarbuek, 4 Beav. 149. Bartrum, In re, 10 L. T. 
257 ; 12 W. R. 600. 

See ante, Writ of Summons, col. 144. 

Where the master has taken an account, 
according to the old method, by charge and 
discharge, and not in the form of debtor and 
creditor, as directed by the 61st order of April, 
1828, a party who has once acquiesced in the 
proceeding cannot afterwards object to that 
: course*.; jve/tfe v. Ride, 4 L. J., Ch. 17. 

Waiver of irregularity by examining before 
the master without a previous state of facts. 
Willan v. Willan, 19 Ves. 590; G. Coop. 291. 
See 2 Dow, 274. 

A defendant, whose answer had been referred | 
on exceptions for insufficiency, attended a 
warrant before one of the masters, and. then j 
objected that the cause was referred to one of 
the other masters, but raised no other objection. | 
He afterwards moved to discharge the' order, j 
referring the exceptions , on the ground that it 
had not been served within the time allowed by 
the orders of the court : — Held, that he had 
waived this objection by not bringing it forward 
in the first instance. Hunter v. Cap r on, 12 
L. J., Ch. 142 : 7 Jur. 785. 

Where a defendant who had been served out 
of the jurisdiction with a writ appeared and 
objected to the power of the court to issue it 
under the circumstances : — Held, that the appli- 
cation was too late under Ord. L XX. r. 2. 
loiter v. Hawkins, 15 Q. B. D. 650. 

Waiver of irregularity in an order to sue in 
forma pauperis by laches. St. Victor v. Deveretav, 
9 Jur. 519. 

Where in a proceeding before the master, the 
defendant, by acquiescence or omission to object, 
permits the other party and master to proceed 
as if he . did acquiesce, lie comes too late if he 
does not come at the first opportunity to com- 
plain of the irregularity. .Davis v, Franklin. 
2 Beav, 369 ; 9 L. J., Cffi 189, 


parties to the suit. Pilkhigton v. Jlims worth, 

1 Y. & Coll. 612 : 5 L. J., Ex. Eq. 47. 

Plea of matter of record, with averments of 
matter in pais, must be filed upon oath : there- 
fore, plea, of the statute 32 IPen. 8, c. 9, against 
selling pretended titles, with the necessary aver- 
ments of want of possession, &e., not being on 
oath, ordered to be taken off the file, though set 
down by the plaintiff for argument ; this irregu- 
larity not admitting waiver. Wall v. Stubbs, 

2 Ves. & B. 354 ; 15 R. R. 210. 

An insufficient attestation not waived by 
answer. Hutchinson, Ex parte , Weller, In re, 
Mont. 130. 


Taking Office Copy.] — To prevent decree pro 
confesso, defendant should have not only the 
answer on file, but also a receipt for costs. The 
answer being actually filed without payment or 
tender of costs, the defendant was remanded to 
give an opportunity of moving to take it off the 
file for irregularity, but, plaintiff having taken 
an office copy of answer, that course failed. 
Sidgier v. Tyte, 11 Ves. 202. 

Taking an office copy of an answer, not 
knowing of an irregularity in its title, is not a 
waiver. Fry v. Martell , 4 Beav. 485; 5 Jur. 
1194. 

A defendant, being in contempt for want of 
an answer, filed a demurrer and answer, and the 
plaintiff took an office copy : — Held, that the 
filing the demurrer and answer being irregular 
they ought to be taken off the file with costs, and 
that the taking an office copy was no waiver of 
the irregularity. Att.-Gen. v. Shield, 11 Beav. 
441 ; 18 L. J., Ch. 176 ; 13 Jur. 330. 

Irregularity of subpoena to hear judgment 
waived, by appearing on a motion to advance 
the cause, and not then taking the objection. 
Car vi ch v, Young, Jac. 524. 


Obtaining Time.] — A formal objection to a 
notice of motion is waived by the party appearing 
and requesting further time to oppose it. nor- 
land, Ex parte, 3 Deac. & C. 248. 

Under a decree in a special form directing the 
master to take trust accounts, the master allowed 
special interrogatories without req uiring a 
previous state of facts : — Held, that there was 
no irregularity, and also that there had been a 
waiver by the accounting party obtaining time 
to put in his examination thereto. Allfrey v. 
Allfrey, 12 Beav. 292; 19 L. J., Ch. 199 ; 14 
Jur. 427.. 




XXIII. COURT FEES. 

“Entering Cause or Matter for Trial or 
Hearing”— Rule to Justices.] — Under the Order 
as to Supreme Court Fees, 1884, schedule 52 — 
which directs that a fee of 21. shall he paid on 
entering or setting down, or re-entering or re- 
setting down an appeal to the court of appeal, 
or a cause or matter for trial or hearing in any 
court in London or Middlesex, or at any assizes 
—such fee is payable though the matter for 
hearing does not arise in an action, as in the case 
of a rule nisi against a justice, under 11 & 12 Viet, 
c. 44, s. 5. Hasher, Ex parte. 54 L. J., M. C.94 ; 
14 Q. B. 13. 82. 

— — Appeals from Chambers.] — Schedule 52 
of the Order as to Supreme Court Fees, 1884, 
which provides for the payment of a fee of 21. 
on entering or setting down a cause or matter 
for trial or hearing, does not apply to appeals 
from chambers. Hasher , Ex parte, supra, dis- 
tinguished. Dudley, Ex parte, Solicitor, In re , 
33 W. E. 750. 

Percentage — Managers’ Accounts.] — In the 

case of accounts rendered periodically in chn ru- 
bers by managers of a business, a percentage will 
be payable, under item 72 of the schedule "to the 
order as to court fees. 1884, upon the amounts 
found to have been received, and not on the 
amounts found to be due, notwithsta riding the 
use of the words “the amount found to be due” 
in tht note (d) relating U te m 72 If an account 
has been merely lodged, and no further steps are 


3. Particular Cases, 

J 'udgment irregular] y signed. ] —A j udgm ex 1 1 
im gula A signed is not a m n* non oi n iian e 
with the rules which can be remedied iirnlei 
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defendant had, thereby Waived the right to raise I 
any objection as to the irregularity of the order, ! 
and must be treated as if he had been properly 
served and had formally appeared ; that the 
fact that the ex parte order had been passed 
and entered did not prevent the right of the 
defendant to move to discharge it ; but that r. 12 
of Ord. LXIIL did not apply to such a case, and 
that the proper mode of proceeding (if there 
had been no such order as aforesaid) would have 
been to apply not to the court of appeal or the 
vacation judge, but to the judge to whose court 
the action was assigned, to discharge the order 
of the vacation judge. Boyle v. Sacher, 58 
L. J., Ch. 141 : 39 Ch. D. 249 ; 58 L. T. 822 ; 
37 W. E. 68— G.A. 

And see W BIT OF SUMMONS, supra, A. 9, and 
Appearance— Motions, B. 3. 

By inadvertence, an order referring an answer 
upon exceptions was directed to Master K. as 
the master in rotation, the cause being already 
in the possession of Master B. The exceptions 
were argued on both sides, before Master B., 
acting for Master K., who, after overruling an 
objection to the regularity of the order, allowed 
the exceptions, and gave further time to answer : — 
Held, upon motion to discharge the order, that 
the irregularity had been waived by the defendant 
arguing the exceptions, Lloyd v. Peers, 20 
L. J.. Ch. 87. S. P., McRae, In re, Forster v. 
Dam . 53 L. J., Ch. 1132 ; 26 Ch. D. 16 ; 49 L. T. 
544 : 32 W. B. 304. 

Answering Affidavit,]— If a party answer an 
affidavit not filed until after the notice of motion, 
it cures the irregularity, and he cannot object 
to its being used on the motion. O'Brien s. 
Peebles, 7 Ir. Eq. E. 558. 

Answering an affidavit is a waiver of any 
objection which might be taken to it on the 
ground of notice not having been given that it 
was to be used. Blachmore v. Glamorganshire 
Canal Co., 5 Euss. 151, 

Affidavits in support of petition, filed after 
petition day, cannot he read ; but if a party 
knowing of the irregularity answers them, the 
objection is waived; but secus, if he did not 
know of it. Bury, Ex parte. Buck, 393. S. P., 
Smith, Ex purfe, id. 395. 

Filing affidavits in answer is a waiver of the 
objection to the affidavits in support of the peti- 
tion that they were filed before the petition was 
presented. Gilpin, Ex parte, I Giyn & J. 183. 

Acceptance of Costs.] — Where the plaintiff 
amended without requiring further answer, and 
omitted to call for the defendant’s office copy : — 
Held, that the acceptance by the defendant’s 
clerk of the 20 s. costs of amendment was a waiver 
of the plaintiff’s irregularity, and a motion fox- 
leave to answer, notwithstanding the replication, 
refused, but without costs. Boswell v. Tucker, 

■A 2;]£bea> :; i:8|, : ' ''A- • CCl, 

The acceptance of the 20*. costs, by the clerk 
in court of the defendant, is a waiver of the 
irregularity of a second order obtained as of 
course. Tarleton v. Dyer, 1 Euss. & M. 1. S. P„ 
Hair v. Woodh rider, id. 5, n. 


L. J., Q. B. 287 ; 20 Q. B. D. 764 ; 58 L. T. 671 ; 
36 W. E. 487. 

Xotice of Motion.] — A party served with an 
irregular notice of motion is not bound to appear 
and will not receive his costs of so doing. Daub- 
ney v. Shnttleworth, 45 L. J., Ex. 177 ; 1 Ex. D. 
58; 34 L. T. 357 ; 24 W. E. 321. 

A notice of motion that did not state that leave 
had been obtained to serve short notice is 
irregular, but such irregularity may be disre- 
garded by the court. Dawson v. Beeson, 52 
L. J., Ch. 563 ; 22 Ch. D. 504 ; 48 L. T. 407 ; 31 
W. E. 537. 

Attachment of Person.]— See Attachment. 

Service of Affidavits.] — On motion to set aside 
an award, the omission to serve affidavits with the 
notice of motion was disregarded. Wyggeston 
Hospital and Stephenson, In re, 54 L. J., Q. B. 
248 ; 52 L. T. 101 ; 33 W. E. 551. 


Form and Service of Writs. ]- 

of Summons, cols. 126 et seq. 


-See ante , Writ 


Writ — Service on wrong Person.] — Where a 
writ has been served on a wrong person, and 
service is possible on the right person, leave will 
not be given under Judicature Act, Ord. I7XX, 
r. 1, to amend the irregularity, but the faulty 
service will be discharged with costs upon the 
application of the person intended to be served. 
Nelson v. Pastor i no, 49 L. T. 564. 

Hotice of Trial.] — See supra, Trial, col. 451. 

Judgments and Orders.] — See supra, Judg- 
ments and Orders, cols. 590 et seq. 
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taken with regard to it, no fee will be payable. 
Cmwshay . In re, Dennis v. Craioshay, 57 L. J., 
Ch. 928 ;>J Ch. D. 552 ; 59 L. T. 598 ; 37 W. R. 
25. 

— Sale of Property with Approbation of 

Judge.]— By item No. 69 in the schedule to the 
order as to Supreme Court Fees, 1884, it is 'pro- 
vided that : “ On the sale or mortgage of any 
land or hereditaments pursuant to any order 
directing a sale or mortgage with the approbation 
of the j udge, made in any cause or matter for the 
purpose of raising money to be dealt with by the 
court in such cause or matter, for every 100/. or 
fraction of 100/. of the amount raised — 2*.” It 
is also provided in the same schedule that : “The 
amounts for or in respect of which the following 
fees are payable shall be limited to 200 , 000 /. in 
the following cases : (a) The amount raised at 
any time or times in the same cause or matter in 
the cases to which the fee No. 69 is applicable.” 
Upon a sale by the court of lands and heredita- 
ments belonging to a company in liquidation the 
purchase- moneys of all the lands exceeded 
200,000/., and were paid upon a sale made under 
several orders of court. The question arose 
between the solicitors of the company and the 
•treasury whether the limit of 200 , 000 /., applied 
where there were several orders of such a nature 
as would make the sale fall within item No. 69, 
or whether it only applied where there was one 
order : — Held, that the limit of 200,000/. applied 
to cases where the limit had been reached irre- 
spectively of the number of orders under which 
the sale was effected. Oriental Bank Corpora- 
tion. In re, 56 L. I\ 731. 

Separate Accounts.] — A testator made two 

persons his executors, and the same persons, with 
one other, the trustees of his real and personal 
estate. A decree was made f< >r the administration 
of the estate, and the usual accounts ordered to be 
taken. The chief clerk required separate ac- 
counts to be taken of the receipts and payments 
of the executors, and of the receipts arid payments 
of the trustees : — Held, that the accounts of the 
executors and trustees were rightly taken separ- 
ately, and that the percentage for court fees was' 
payable both on the gross receipts of the exe- 
cutors and on the gross receipts of the trustees : 
and that the receipts of. the trustees properly 
included (1) the residue handed over to them by 
the executors ; (2) temporary loans advanced to 
them by their bankers ; and (3) sums transferred 
from the trustees’ deposit account at their 
bankers to their drawing account. A nn i taqe v. 
Ehvorthy , 13 Oh. D. 91 ; 41 L. T. 608 ; 28 W. K. 
,283. ■ 

The percentage on taking accounts imposed by 
the order as to court, fees of October 28th, 1875, 
is not payable on accounts begun to be taken 
before commencement of the judicature acts. 
Where payable it is in substitution for the old 
certificate and other fees. Meredith v. Tretfry, 
45 L. J M Oh. 162 ; 33 L. T. 715 ; ,24 W. E. 199.' 

Plaintiff suing in forma pauperis.] — Chief 
clerk’s certificate ordered to be delivered out 
without payment of court fees, the plaintiff since 
it was ready having obtained an order to sue in 
forma pauperis. Thomas v. Ellis, S Ch. D. 518 : 
26 W. R. 839—0. A. 

A . plaintiff suing in formS, pauperis who has 
obtained a verdict, is entitled to have judgment 
signed without payment of fees. Hoare v. 
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Co upland, 1 L. M. & P. 57 ; 19 U. J , Q. B. 150 J 
14 Jur. 247. 

Document required by Court.] — Where the 
court requires for its own information the pro- 
duction of a, document from the record office, no 
fee ought to be paid for the same. Drysdale v. 
Mace, 2 Eq. Eep. 386 ; 23 L. J., Ch. 518 ; 2 W. R; 
341. 

XNIY. TIME. 

See E. S. C., 1883, Ord. LXIV. 

a . Generally , 802. 

h. Mot ice to Proceed , 805. 

c. Vacations , 806. 

a . Generally. 

Extension of — Notice of Motion.] — Where 
notice of motion has not been given in sufficient 
time, owing to a bona fide mistake, the court 
may, in its discretion, allow the party in default 
to shew the reason of the mistake by affidavit, 
and allow the motion to be made on a later day. 
Smith v. Smacks men Insurance Co., 32 W. E. 1S4. 

A party ordered to take a step within a fixed 
time, or that the bill should be dismissed, if 
desirous of an extension of the time, must give 
notice of motion, so as to enable him to bring 
it on before the expiration of the time fixed. 
Hunt ing tower (Lord) v. Sherborn , 5 Reav. 380. 

Redemption Action — Order dismissing 

Action in Default of Payment into Court within, 
a Specified Time — Mistake.] — Where in a 
redemption action liberty is given to lodge a 
sum of money in court before a certain day, and 
in default that “the action be dismissed with 
costs,” the action will not be treated as wholly 
dead and at an end if the money is not lodged 
before the specified day, so as to preclude an 
application made after that day for extension of 
the time for lodgment. If the failure to make 
the lodgment within the time limited is due to an 
honest mistake the court will favourably consider 
an application for extension of time. ColUnson 
v. Jeffery, 65 L. J., Ch. 375 ; [1896] 1 Ch. 644 
74 L. T. 78 : 44 W. E. 311. 

Motion for New Trial.]— The court of 

appeal has power under Ord. LV1I1. r. 5. to- 
enlarge the time for moving for a new trial. 
Purnell v. G. W. By., 45 L. J., Q. B. 687 ; 1 
Q. B. D. 636 ; 24 W. R. 720— C. A. 

Where a motion for a new trial is to be made 
conditionally on the result of a decision pending” 
in the court of appeal in a similar cause, notice 
of motion should be given within the usual time, 
and application be then made to the court to- 
postpone the hearing till the decision in the 
court of appeal has been obtained. The court 
has a full discretion over such applications, and is 
not limited to cases only where parties have been 
misled. Peehett v. Short , 32 W. R. 123. See 
supra, New Trial, ante. col. 538. 

For Indorsement on Writ of Date of 

Service.] — Under r. 6 of Ord. EVIL of Rules of 
Court. 1875, the court has power to extend the 
time fixed by r. 13 of Ord. IN. for the making 
an indorsement on a writ of the date of service 
out of the jurisdiction. Ilastinys v. Hurley, 50 
L. J., Ch. 57,7 ; 16 Oh. I). 734 ; 44 L. T. 176 ; 29 
W. R. 440. 
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Where, through inadvertence, the date of the 
service of a writ has not been indorsed upon the 
writ, within the time prescribed by Orel. IX. r. 13, 
the court can extend the time, so as to make an 
indorsement made after the proper time, and ali 
•subsequent proceedings, valid. Sproat v. Peekett , 
48 L. T. 755. 

For Pleading.] — See Pleading, post, 

•col. 863. 

For Appeal.] — See Appeal. 

Discretion of Judge.] — By a master's order 

an action was to be dismissed, unless notice of 
trial were delivered by a certain day. Through 
a mistake of the solicitor’s clerk, notice of trial 
was not delivered within the required time. A 
judge at chambers refused, in the exercise of his 
discretion, to extend the time fixed by the 
master’s order, and the divisional court declined 
to interfere with the judge’s discretion. Glider 
v. Morrison, 30 W. It. 815. 

Power to abridge Time.]— Ord. XXXVI. r. 12, 
provides that, if the plaintiff does not within six 
weeks after the close of the pleadings, or within 
such extended time as the court, or a judge may 
allow, give notice of trial, the defendant may, 
before notice of trial given by the plaintiff, give 
notice of trial, or may apply to the court or a 
judge to dismiss the action for want of prosecu- 
tion. Ord. LXIY. r, 7, provides that the court 
or a judge shall have power to enlarge or abridge 
the time appointed by the rules, or fixed by any 
-order enlarging time, for doing any act or taking 
any proceedings, upon such terms (if any) as the 
justice of the case may require : — Held, that the 
period of six weeks mentioned in Ord. XXXVI. 
v, 12, is not a time appointed for doing any act 
or taking any proceeding within Ord. LXIV. 
r. 7, and consequently that the court could not 
make an order giving the defendant leave to give 
notice of trial, if the plaintiff did not give such 
notice within a shorter period than six weeks 
from the close of the pleadings. Saunders v. 
jPawlet/, 54 L. J,, Q. B.199 ; 14 Q. B. D. 234 ; 51 
L. T. 903 ; 33 W. R. 277, 

Expiration of, on Sundays, &c.]— A specially 
indorsed writ was served on Friday, the 27th of 
March, consequently the eight days for entering | 
an appearance expired on Friday, the 3rd of April. 
That day being Good Friday : — Held, that the 
defendant was not bound to enter an appearance 
until the following Wednesday. Mum ford v. 
Hitchcocks, 14 C. P>. (N.S.) 361 ; 82 L. J., C. P. 
168; 9 Jur. (N.S.) 1200 ; SL.T.2S2; 11W.E. 615. 

Sect. 27 of the Common Law Procedure Act, 
1852, empowers a plaintiff, in case of non-appear- 
ance by the defendant, where the writ is indorsed, 
in the special form, on filing an affidavit of 
personal service, at once to sign judgment, “ and 
the plaintiff, upon such judgment, to issue 
execution at the expiration of eight days from 
the last, day of appearance.” In such a case, if | 
Sunday is the last of such eight days, it is to be 
reckoned in the computation as one of those 
days. Eo wherry v. Morgan, 9 Ex. 730 23 
L. J., Ex, 191 ; is Jur. 452 ; 2 W. E. 433. 

Where a judge’s order made in a cause directs 
that one party shall pay to the other a certain I 
sum, by way of instalments of so much a month, 
judgment to be signed for the whole in case of , 
default in payment of any one of the instalments, 

' " ij;i| 'I, ;=| / pip l ' ,.v ' . ' : . 

1 uririM CC rr ■ ' ' 1 " 'O'..,'' 


and the day of one of the payments falls upon a 
Sunday, the party has the whole of Monday 
following to pay in. Morris v. Barrett , 7 C. B. 
(N.S.) 139 ; 29 L. J., C. P. 102 ; 6 Jur. (N.S.) 609 ; 
1 L. T. 38 ; 8 W. R. 45. 

When the time for doing an act or taking a 
' proceeding is expressly fixed by act of parlia- 
ment, r. 12 of Ord. XXXVII., of Consolidated 
General Orders (providing for cases where the 
time for doing an act or taking a proceeding 
expires on a day on which the offices are closed), 
does not enable such act or proceeding to be 
| done or taken after the expiration of the time so 
fixed. Flower v. Bright , 2 John. & H. 590 ; 10 
W. E. 55S. See Ord. LXIV. r. 3. 

Expression of.] — An order of the court for the 
delivering up of a, deed “ forthwith ” is a suffi- 
cient expression of time within the meaning of 
Consolidated Ord. XXIII. r. 1 0. Thomas v. Nukes, 
L. E. 6 Eq. 521 ; 16 W. E. 995. 

Computation — Eight Days.] — Attachment 
returnable within eight days after the purification. 
The eight days mean eight days entire. Mootham 
y. Waskett, 1 Mer. 243. See Ord. LXIV. r. 12, 
and ante, col. 714. 

Week.] — The word “ week,” in the 79th 

Order of May, 1845, means any period of seven 
consecutive days, and not the particular seven 
days commencing with Sunday. Where, there- 
fore, the last notice of motion to take a bill pro 
confesso under that order was inserted in the 

G azette ” oil a T uesday, and the day for which the 
notice was given was the Thursday week follow- 
ing, it was held not to be a sufficient compliance 
with the order. Bazalgctte v. Lowe , 3 Eq. E. 
491 ; 24 L. J., Ch. 368, 416 ; 3 W. E. 356. 

Mouth.] — In most orders of the courts of 

law and equity, “ month ” means a lunar month, 
and it so means in an order for payment of 
money. Att- Gen. v. Newbury Corporation, C. 

P. Cooper, 383. See now Ord. LXIV. r. 1. 

Vacation, whether included.] — See infra, 

col. 80S. 

Three successive Weeks.] — Interpretation put 
on a judge’s order that advertisements be inserted 
in certain newspapers for three successive weeks. 
Browne v. Pennefather , Monkton Farleigh Es- 
tate, In re, 4 X. E. 221. 

Terms,] — By 86 & 37 Viet, e. 66, s. 26, 
“terms” are abolished, but they may continue 
to be referred to in all cases in which they were 
used as a measure for determining the time 
within which an act is required to be done. An 
award was made on the 28th of March, 1877. 
An application to set it aside under 9 & 10 Will. 
3, c. 15, s. 2, was made in the Easter sittings on 
a day after the 8th of May, Easter term in 
1877, under the former procedure, would have 
begun on the loth of April and ended on the 8th 
of May : — Held, that the application ought to 
have been made on a day before the 8th of May, 
for “ terms ” still exist as a measure for deter- 
mining the time within which an award should 
be set aside under 9 & 10 Will. 3, c. 15, s. 2. 
Christ's College , Brecknock v. Martin. 46 L. J. ? 

Q. B. 591 ; 3 Q. B. D. 16 : 86 L. T. 537 ; 25 WAR, 
637 — 0. A. ^ 

When all the days included between the 
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Thursday before, 
Easter -day '(both 
term, . that terra 
business da vs, ■ an 


*e, and the Wednesday after 
h inclusive), fall within Easter 
n must be prolonged by five 
ind Trinity term commence five 
rdingly. Dowries v. Rostock, 5 


Effect of Buies on Mercantile Transactions.] 

; * — The plain tiff in the action sued on a promissory 
note at three months, dated the 11th March, 

1874 ; the note was therefore prima facie due on 
the 14th June of the same year. The 14th of 
June was a Sunday. The writ in the action 
bore date 14th June, 1880, which was a Monday. 
It was contended that the right of action was 
barred by the Statute of Limitations : — Held, 
that Old. LVIL r. 3, of the Judicature Act of 

1875 did not apply to such a case as the present 
one. as it was not intended to extend the time 
fixed by the Statute of Limitations. Morris v. 
Iliehard* , 45 L. T. 210 ; 46 J. P. 37. 

See further eases, sub tit. TIME. 


h. Notice to Peoceed. 


Month’s Notice.] 
LX I V. r . 13. 


■See K. S. C., 1883, Ord. 


In what Cases Applicable — Judgment.] — 

Where a defendant had failed to appear to a 
writ indorsed for a, liquidated demand and no 
proceeding had been taken for more than a year 
after service of the writ : — Held, that the case 
came within Orel. LXIY. r. 13, and the plaintiff 
could not enter final judgment under Ord. XIII. 
r. 3, but was bound to give defendant a month’s 
notice of his intention to proceed. Webster v. 
Myer, 54 L. J., Q. B. 101 ; 14 Q. B. D. 231 : 51 
L. T. 560 ; 33 W. E. 407— C. A. 

^ Rule 176 of Hilary term, 1853, applies to the 
signing of judgment for not proceeding to trial 
under 15 & 16 Viet. c. 76, s. 101. Metcalf v. 
Ifetherington, 3 H. k N. 755 ; 28 L. J., Ex. 155. 

After interlocutory judgment had been entered 
for 25?. for default, the rest of the action was 
referred and an award made. There was no 
power of entering up judgment on the issues 
referred. After the lapse of a year the plaintiff 
gave the defendant notice that the court would 
be moved in a week. Within a month from the 
date of the notice, the plaintiff applied for a 
rule calling on the defendant to pay the 25?., or 
why the plaintiff should not be allowed to sign 
final judgment. There was a proper demand of 
the money. The rule was discharged on the 
ground that there had not been a month’s notice 
of proceeding. A subsequent notice was given 
by the plaintiff that lie would after a month 
proceed in the action by applying to sign final 
judgment. After the month had expired, the 
plaintiff applied fora rule similar to the previous 
•one. There had been no fresh personal demand 
of the money since the discharge of the last 
. rale.. The court made the rule absolute. Bur- 
lington v. Richardson , 22 L. J., Q. B. 385. 

# — — Motion to Dismiss for Want of Prosecu- 
tion.]-— A motion to dismiss for want of prosecu- 
tion is not a proceeding within the Irish Ord. 
LX IV. r. 11 [which corresponds to the English 
Ord. LXIV. r. 13], so as to require a month’s 
; notice of intention to proceed “ where there has 
been no proceeding for one year from the last 
proceeding had,” in the action. Warnoch v. 
Maun. [1896] 2 Ir. K. 630. 


Execution.] — Execution may issue in an 
action in which no proceeding has taken place 
! f °r more than a year without a month’s notice of 
' intention to proceed. Ord. LXIV. r. 13, does not 
1 apply .to .execution or proceedings after judg- 
ment. Taylor v. Roe, 62 L. J., Ch. 391 ; 3 B 
306 ; 68 L. T. 253. 

Several Defendants.]— Where no proceedings 
have been taken against a defendant within a 
year, the cause is out of court as to that defen- 
dant, although proceedings have been taken 
within that time against other defendants. 
Bartley v. Davis , FI. & Iv. 620. 

In other Cases.] — The rule that a term’s 
notice was necessary where no proceeding had 
been taken in a cause for a year, did not apply 
to proceedings had after verdict. Newton v. 
Doodle, 4 I). & L. 664 ; 3 C. B. 795 : 16 L. J., 
C. P. 135 ; 11 Jur. 148. 

Where a rule had been made absolute to set 
aside a verdict found for the defendant, and for 
a new trial on payment of costs by the plaintiff, 
and the plaintiff for more than a year failed to 
pay the costs, or to take any steps towards 
availing himself of the rule, the defendant could 
not move to discharge it without previously 
giving a term’s notice of his intention so to do. 
Lord v. War die, 3 C. B. 295 ; 15 L. J., C. P. 259. 

The rule did not apply to a motion to set aside 
proceedings for irregularity, but only to any 
steps taken towards judgment, Lumleu v. Thomp- 
son, 3 M. & W. 632 ; 6 D. JP. C. 558 ; 7 L. J., Ex. 142. 

A term’s notice was not necessary if the delay 
had taken place at the defendant’s request. 
Evans v. Davies, 3 D. P. C. 786. S. P., Bland 
v. Barley , 3 Term Rep. 530. 

A term’s notice was not necessary in case of a 
trial by proviso after a lapse of four terms. 
Theobald v. Crick more, 2 B. & Aid. 594. 

Or before motion for costs of the day. French 
v. Burton, 2 C. & J. 634 ; 1 L. J., Ex. 257. 

An order to change an attorney was not a pro- 
ceeding in a cause dispensing with a term’s 
notice of proceeding. Deacon v. Fuller, 3 Tvr. 
382 ; 1 C. & M. 349 ; 1 D. P. C. 675 ; 2 L. J., 
Ex. 175. 

A term’s notice was not necessarjr to revive 
proceedings against a defendant who had stayed 
them by obtaining an injunction. Bosworth v. 
FhilHps, 3 W. Bl. 784. 

W here proceedings are stayed for a time certain 
above a year, proceedings might go on at the 
expiration of the time, without a terra’s notice. 

; Watkins v. Hay don, 2 W. Bl. 762. 

A motion for a commission to examine a witness 
resident abroad is a proceeding in the cause, and 
therefore prevents the necessity of the notice to 
proceed. Waring v. Rea, 17 W. B. 681. 

Where a cause has been at issue for more than 
four terms and no proceedings taken, the defen- 
dant must give the plaintiff a term’s notice of 
his ^ intention to proceed before he rules the 
plaintiff to enter the issue. Lord v. Hillier, 9 
B. & C. 621 j 7 L. J. (o.s.) K. B. 307. 

<?. Vacations. 

See R, S. C., 1883, Ords. LXIII. and LXIY. 

Jurisdiction of Vacation Judge.]- — The juris- 
diction of the vacation judge under Ord. LXI. 
r. 7, extends to the adjournment of sittings by 




a judge of the chancery division, during the 
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sittings of the division. Wilson, y. Watson, 38 Leave t< 
L. T. 880. Leave to se 

Although the long vacation does not com- given by t 
men ce until the 10th August, the duties of the than durin 
vacation judge may arise before that period in 90 w ^ 9 
respect of business connected with any court 
which may have risen for the vacation. Francis 
v. Brown, 81 L. J., Ch. 560 ; 8 Jur. (N.S.) 785 ; | person 
6L.T. 799 ; 10 W. B. 811. 

When a judge has risen for the long vacation, 


Order to take Effect in Vacation.] — When a 
entitled to a vested interest in trust funds 
in court, to be paid at twenty-one, would attain 
that age in the long vacation, a prospective order 
the jurisdiction of the vacation judge, as to that was made for the payment out of the fund to 
court, immediately arises. Fault of Hindustan , her at such date. Penn, In re, -12 L. J., Ch. 880 ; 
" 16 L. T. 790. 21 W. R. 865. 

with whose name 
Lgvacation, 
be made by another vice-chan- 
(isr.s.) 1045 ; 8 

" ” ' ' ] — The long vacation 

[ in the computation of the 
exceptions for impertinence 
bill. Slor/fjeU v. Sorel , 5 Beav. 378 ; 12 L. J. ? 


India, China, and Japan, In re, 

Where the vice-chancellor, 
a cause is marked, has risen for the lorn 
an order may 

cellar. Bean v. Griffiths, 1 J ur. v v - , 

W. R. 640. See Price v. Gardner, 1 Jur. (N.S.) Eormer Practice.] 

97-y is not to be excepted 

six days for referring 

Absence of Judge temporarily during to a IT “ 

Term Time. ] — Whenever during the regular ch. 16. 
sittings of the high court of justice any judge Where a defendant, who is in custody on con- 
is absent from any cause, as. for instance, through tempt for not answering the bill, has been brought 
having risen for a few days’ vacation, applica- :u p and remanded under the stat. 1 Will. 4, c. 86, 
tions of an urgent nature in any action pending s . ig ) the two months and six weeks given by 
before such judge will be heard and disposed of the 13th rule is not interrupted by, but will run in, 
by the Master of the Rolls or any other judge of the vacation ; although, if the thirty days allowed 
the court of appeal, under s. 51 of the Judi- by the 5th rule for first bringing the defendant 
cature Act, 1878, upon a request being obtained 1T p after he is actually in custody should expire 
from the Lord Chancellor. Chapman v. Real in vacation, that time is extended to include the 
Property Trust, 7 Ch. D, 732 ; 26 W. R. 587. first four days of the following term. Simmons 

What is Long Vacation Business. ]-An appli- v ‘ Thefxcludon of the time of vacation from the 
cation for payment out of a parliamentary deposit computation of time for fiIing replication, in the 
not previously payable is long vacation business. £oiIr ^ article of the Uth Order of May, 1845, 

H 'W-H, t n ^ eti 1)1 does not apply to the time of filing replications 

Ur '4 ; L. K. 10 On. oil. generally, but only to the time for filing repli- 

Coirrt will not issue attachment m the long cations under the exigency of the forty-first 
vacation, unless there is fear of the party abscond- of the 16th 0r de“ of May, 1845. Stinton 

mg. Hunt, lx parte , Fox, In re, 4 Deac. & C. y _ T ^ Hare) 608 . 15 L , j. ; 0 h. 321 ; 10 Jur. 
503. ■. . ■ ggfl , ■ " 

The Lord Chancellor can issue the writ of The 19th 0rJel . of April i S28 , although it 
habeas corpus at common law m vacation. exoludes Michaelmfls an g Christmas vacations 
Crowley s Case, _ Swanst, 1 ; Buck. -64. from being reckoned in the time allowed for 

Inunction granted m vacation, lemple v amending a billS) has Ilot , in a case where the 

hank of England, 6 Ves. 7/1. , answer must be deemed sufficient before the 

_A prohibition may issue m the vacation. Tacatiorli and the plaintiff lias obtained no order 
heson v. Harris, 7 A 2o/. to amend, the effect of excluding the vacation 

A defendant may be brought to the bar of the fr b j 1 ted in tho seC ond period of two 
court by writ of habeas corpus, and winded m t , at 8 the e)1[lof whioh accor ding to the 4th 
vacation as well as in term time. ZeedUm v. ^ ^ 0rders o£ April /i 8 28, the defendant 
i\eeamm, w oiii. . may move to dismiss for want of prosecution. 

Bill ordered to bo taken pro confesso m vaca- ^ h Order of December, 1833. makes no 
tion under the stat 1 WiU 4, c. 3b, s. lo, r. 2. differenoe in that respeot . Goldsworthy r. Cross- 
Simmons v. Wood, 2 Hare, 644. 2 Hare, 639 ; 13 L. J., Ch. 08 ; 8 Jur. 642. 

Vacation Masters.] — As to common matters A month's time to answer obtained by the 
which occur in the vacation, the vacation master service of a notice in the vacation, is considered 
acts, and is considered as acting for the sever-' *» if obtained by an order on the usual terms, 
masters in rotation to whose offices such matte.- ^ defendant, who has obtained an order tor a 
respectively may belong; and therefore, in the 111 011 th s time to answer, and gained another 
vacation, the production to the vacation master m {}nth by the service of a notice in the vacation, 
of the certificate is a sufficient compliance with W1 ?I ma< ^ e to pay the costs of an application 
the 17th Order of December, 1833, which requires for a second order for time to answer, though it 
its production to the master in rotation. So fid d should not be granted, unless he makes a special 
(Lord) v. Bond 10 Beav. 146. * case for it. Gregg v. Hutton, 2 Hog. 32. 

A reference 'to the vacation master is a In counting the time within which a demurrer 


When included in Computation of Time .] — See 
Ord. LXIV. r. 5. 
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obtaining the master’s report upon exceptions to an the rule absolute on an amended affidavit of 
answer for insufficiency, is not to begin until the service. Dowy. Bell. 4 Ex. 259 : 18 L. J., Ex. 391, 
first day of that term, although the vice-chan- A writ of inquiry in a personal action may be 
cellor may have been sitting during the interval, tested in vacation under 2 Will. 4, c. 39, ss. 11, 12. 
and may have then made the order of reference. Collett v. Curling , 5 D. & L. 605 ; 17 L. J., Q. B. 
When the fortnight would expire on a Sunday, 216. 


When the fortnight would expire on a Sunday, 216. 
the time is extended throughout the Monday 
following. A/igell v. Westcombe, 1 Myl. & C. 48. 

The three months mentioned in the 29th Order 
of August 7th, 1852, as to moving to dismiss for j* ^ 
'.want of prosecution, are not to be reckoned ( , j 
exclusive! v of vacation. BotJiomley v. Squire, 7 ( j < 
I)e 0. M. & (t. 246 ; 24 L. J., Oil. 437 ; 3 W. B. 498. 

The eight days within which, under the 51st 
Order of October 16th, 1852, made pursuant to 
s. 34 of the 1.5 & 16 Viet. c. 80, an application 
must be made to vary the chief clerk’s certifi- 
cate are to be calculated inclusive of vacations. 


XXV. PLEADING. 


Watson. 7 De G. M. & G. 739 : 25 L. J., 
; 2 ,Jur. (x.S.) 129 ; 4 W. It. 223. 


a. General Principles and Buies, 810. 

1). Statement of Claim, 822. 

c. Defence, 830. 

d. Set-off and Counter-claim. 

1. When allowed — Nature and Effect of, &c., 

842. 

2. Form of, 851. 

3. Against Persons not previously Parties to 

Action, 852. 

4. Claims and Questions between Co-defen- 

dants, 854. 

e. Reply and Subsequent Pleadings. Soft. 

f. Pleading Matters arising after Action brought , 

859. 


Ex parte Order of Vacation Judge — Applica- • * J J J J 5 

tion to Discharge.]— -An order was made by the Time for Delivery — Proceedings on Default , 
vacation judge, on the ex parte application of ogg * ,7 ’ 


the plaintiffs," for service of the writ and notice 
of motion on the solicitors and at the place of 
business in England of a foreigner residing out 
of the jurisdiction. Without formally entering 
an ••appearance the defendant filed affidavits in 
opposition to the motion, and instructed counsel, 
who opposed the motion on the merits : — Held, 
that the defendant had thereby waived the right 
to raise any objection as to the irregularity of 
the order, and must be treated as if he had been 
properly served and had formally appeared ; 
that the fact that the ex parte order had been 
passed ami entered did not prevent the right of 
the defendant to move to discharge it ; but that 
r. 12 of Ord. LXIII. did not apply to such a 
case, and that the proper mode of proceeding (if 
there had been no such waiver as aforesaid) 
would have been to apply, not to the court of 
appeal or the vacation judge, but to the judge 
to whose court the action was assigned, to dis- 
charge the order of the vacation judge. Boyle 


h. Amendment and Striking out Pleadings. 

1. Amendment by Parties of their own 

Pleadings. 

a. In what Cases, 875. 

b. Practice, 889. 

2. Compelling Amendment of and Striking 

ou t Pleadings of Opposite Party. 

a. Practice, 896. 

b. On what Grounds, 898. 

%. Admissions by Pleading . 

1. Generally, 914. 

2. Judgment on, 916. 
j. Aider by Verdict, 923. 

a. General Principles and Rules. 

See R. S, C., 1883, Ord. XIX. 

Indorsement on Writ — Whether a “Plead- 
ing.”] — The indorsement on a writ is not a 
4 ‘ pleading ” so as to entitle a plaintiff, without 


v. St teller, 58^Ia -L, Cli. 141 ; 39 Oh. D. 249 ; 58 the consent of the defendant, to move thereon 
L. T. 822 ; 37 W. K. 68 — C. A. for an order on admissions in the pleadings 

under Rules of Court, 1875, Ord. XL. r. 11, in a 
Drder made during Vacation— 1 Time for Appeal.] case where the defendant, admitting the plain- 
— On an appeal from the decision of a judge at tiffs claim, has given notice that he does not 
chambers given in vacation, two- clear days’ notice require the delivery of a statement of claim, 
of motion must be given within live days, and Wallis v. Jackson, 52 L. J., Ch. 384 ; 23 Oh. D. 
for a day within eight days, after the decision, 204 ; 31 W. R. 519. See now Rules of Supreme 
although no divisional court sits within the Could, 1883, Ord. XX. r. 1. 
eight days. Steadman v. Hakim , 5s L. J., Q. B. 

57’ ; 22 Q. B. D. 16 ; 37 W. R. 208— C. A. Affirm- Statement and Allegation of Facts.] — Semble, 


although no divisional court sits within the Court, 1883, Ord. XX. r. 1. 
eight days. Steadman v. Hakim , 58 L. J., Q. B. 

57’ ; 22 Q. B. D. 16 ; 37 W. R. 208— C. A. Affirm- Statement and Allegation of Facts.] — Semble, 
mg 59 L. T. 607. S. P., .Hobbs v. Mead, 53 though by the Rules of Court, 1875, pleadings 


J. P. 40. must be concise and should not contain any 

See also Appeal. unnecessary accounts or evidence, a defendant 

is entitled to have the plaintiffs case presented 
Before Judicature Acts— Notice of Sittings.] — in an intelligible form, so that he may know 
The notice of sittings in vacation pursuant to how to meet each particular charge that is 
I & 2 Viet, e, 32. must specify with accuracy and made against him. Ilarbonl v* Monk , 38 L. T» 
precision the nature of the business to be pro- 411. 

eeeded with. Field v. Mackenzie, 6 0. B. 384. When in an Action in the queen’s bench divi- 
At the post-terminal sittings in banc, no busi- sion the defendant relies upon such a defence 
news can be taken, except that of which notice as before the Supreme Court of Judicature Acts, 
has bean given. Sat, or v. Edwards, 3 C. B. 1873 and 1875. was deemed equitable, he is 
(>5w) 64. ‘ entitled (subject to the modifications introduced 

On the last dav of term, a rule was madeabso- hv those statute's) to state the facts in his nlead- 


ing the rule as i pending rule alii w 1 a motion which taken as a whok a uld n equitj have con- 
ic be made ill the ntfvo- tr.vm tr\ rnnl-e irh.nt/>("5 mr vel ief no'ninst the ar-fion is 
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not liable to be amended or struck out as embar- 
rassing. HeapY. Harris, 46 L. J., Q. B. 761 : 
2 Q. IX I). 630. 

Under the present system of pleading the facts 
must be stated, and then it is the duty of the 
court to decide what is the legal result of the 
facts stated ; whereas the former system required 
the parties to set forth the legal result of the 
facts, and not the facts themselves. Hanmer 
(Lord') v. Flight 35 L. T. 127 ; 24 W. R. 346. 
S. a ill C. A., 36 L. T. 279. 

Contributory negligence may be pleaded in a 
general form without setting out in detail the par- 
ticular facts constituting the alleged contributory 
negligence. Rattray v. Cork and Maoroom Ri /., 
4 L. E., Ir. 386. 

It is not necessary, in declaring upon a written 
contract, to use a single word that is in the con- 
tract itself, provided its legal effect be properly 
stated. Mayor v. Wilks, 5 L. J. (o.s.) K. B. 308. 

Nor to aver any matter which happens to be 
part of the contract, if such matter would be 
implied by law. Ik. 

A statement of claim alleged that an intestate 
“ two days before his death made a good and 
valid donatio mortis causa to the plaintiff of the 
whole of his moneys standing on deposit to his 
account at the Eilesmere Savings Bank,” but 
did not state any facts amounting to a donatio 
mortis causa. Demurrer allowed, on the ground 
that the facts alleged in the statement of claim 
did not shew a valid donatio mortis causa. Town- 
send v. Parton , Parton , In re. 45 L. T. 755 ; 30 
Y\T IX 287. ^ 

A party is entitled to the benefit of any point 
which can be suggested by the bill, though it 
be not expressly insisted upon by the pleadings. 
Knowles v. Clayton , 2 L. J. (o.s.) Oh. 181. 

“ Material Pacts ” — What are.]— -With refer- 
ence to IDs claim in respect of lights, B. alleged 
that in another action (a new trial of which was 
still pending) L. had sworn that the lights in 
question were not ancient, and was therefore 
estopped from alleging in the present action 
that they were ancient : — Held, that the words 
u material facts” in Ord. XIX. r. 4, do not mean 
merely facts which must be proved in order to 
establish the existence of the cause of action, but 
include also any facts which the party pleading 
is entitled to prove at the trial, but that the 
above allegation did not come within this defini- 
tion, and was calculated to prejudice the fair 
trial of the action. lumhv. Beaumont, 49 L. T. 772. 

Rules 4 and 15 of Ord, XIX. apply to such facts 
as are material to the cause of action or defence, 
and not to damages. Wood v. Durham, (Karl). 
57 L. X, Q. B. 547 : 21 Q. B. I). 501 : 59 L. T, 
142 ; 37 W. R. 222. 

A statement of claim, after alleging a promise 
by the defendant to marry plaintiff, went on to 
allege in paragraph 4, that “ the plaintiff relying 
upon the said promise permitted the defendant 
to debauch and carnally know her, whereby the 
defendant infected her with a venereal disease.” 
It then alleged a breach of the said promise : — 
Held, that the facts alleged in the paragraph 
complained of were <£ material facts ” within the 
meaning of Ord. XIX. r. 4, and as such were 
properly pleadable, MUlimion v. Boring, 50 

-X Q IX 214 : 6 Q. B. IX 190 : 43 L . T. '657 : 
29 YvX E. 207 ; 45 J. P. 268— C. A. 

In an action for lih< 1 publisl ed in a news- 
paper, tin staiei em of claim aliened hat the 


same would be, and it in fact was, published in 
editions of the same newspaper published in 
France and elsewhere : — Held, that evidence in 
support of this allegation would be admissible 
at the trial, and that therefore the allegation, was 
properly made in the statement of claim. Whit- 
ney v. Moignard , 59 L. J., Q. B. 324 ; 24 Q. IX D. 
630. 

Denials and Admissions by not specifically 
denying Statement.] — The rules of pleading, 
that facts not denied are to be taken as admitted, 
that specific denial of facts is necessary, and 
that denial of facts must not be evasive, are 
to be strictly enforced, as having for their 
object the bringing of parties to definite issues. 
Thorp v. Hold swart h, 45 L. J., Oh. 406 ; 3 Oh. D. 637, 

A statement of claim in an action for specific 
performance stated that the predecessor in title., 
of the plaintiff, by his agent lawfully authorised, 
signed an agreement with FI., the predecessor 
in title of the defendant. The defence denied 
this in words following the words of the state- 
ment of claim, and then proceeded to state that 
H., the predecessor in title of the defendant, was 
of unsound mind, and did not lawfully authorise 
any one as his agent to sign an agreement, and 
in a subsequent paragraph denied that any 
agreement was signed by PI., or any person by 
him lawfully authorised : — Held, that under the 
defence raised, the defendant could only enter 
into evidence to shew the unsoundness of mind of 
H., and could not enter into evidence to shew 
that the agent was not duly authorised. Byrd 
v. Nunn, 47 L. J., Ch. 1 ; 7 Oh. D.284 ; 37 L. T. 
585 ; 26 W, R. 110— C. A. 

In action for damages for an alleged infringe- 
ment of copyright in a song, the defendant, 
by his defence, alleged that the song had not 
been registered at Stationers’ Hall until the 9th 
of December, 1876, and added, “the defendant 
denies that the song has been duly registered. 
The time of the first publication thereof is not 
truly entered on the register ” : — Held, that 
under this pleading the defendant was only 
entitled to prove that the time of first publica- 
tion had been untruly entered, and that he was 
not at liberty to prove that the name of the 
publisher had -been untruly stated. Collette v. 
Goode, 47 L. J., Ch. 370 ; 7*Ch. D. 842 : 38 L. T. 
504. 

Although the plea of the general issue has 
been abolished by the Rules of the Supreme 
Court, a defence will not be struck out simply 
because it is not in strict accordance with the 
form as required by the* wording of the rules, 
so long as it is not embarrassing and in effect 
specifically denies each and every material 
allegation in the statement of claim. Adkins 
v. North Metropolitan Tramway Co.. 63 L. J., 
Q. B. 361 ; 10 IT 600. 

Every allegation of fact stated in a pleading 
not to be admitted mast be so stated separately. 
Harris v. Gamble, 47 L. J., Ch. 344 : 7 Ch. D. 
877 : 38 L. T. 253. 

A defendant by his defence simply “ put the 
plaintiffs to proof of the several allegations in 
their statement of claim.” He did not appear 
at the trial, but service of a notice of trial upon 
him was proved : — Held, that the fei 1 n had 
admitted tin facts dinged in the statement of 
claim, and that the plaintiffs were cut tied to 
judgment, without adducing any evidence in 
support of their case. 1 b. 

In ais action against a lessee to set aside a 
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each circumstance, but contained no general 
denial of a bribe having been given Held, 
that the giving the bribe was not sufficiently 
denied under Judicature Act,- Ord. XIX. r. 22, 
and must, under Ord. XIX. r. 17, be taken to 
have been admitted ; judgment for the plaintiff 
given ; leave to amend being refused. Tildesley 
t. Warper , 47 L. J., Oh. 268 ; 7 Oh. D. 403: 
38 L. T. 60 : 26 W. R. 263. But leave to 
amend given bv Court of Appeal. See S. 0'., 
48 L. J.7 Ch. 495 ; 10 Oh. D. 393 ; 39 L. T. 552 ; 
27 W. E. 249. 

Evidence not to be Pleaded— Admissions.]— 

The rule that evidence is not to be pleaded 
applies to admissions as well as to other evi- 
dence. Davy v. Garrett , 47 L. J., Oh. 218 ; 

7 Oh. 1). 473 ; 38 L. T. 77 ; 26 W. E. 225—0. A. 

Matters of Law.] — Statements in pleading 
which are not demurrers, but allege only 
matters of law that might be raised by de- 
murrer, are embarrassing, and may be struck 
out under Ord. XXVII. r. 1. Stokes v. Grant , 

4 C. P. D. 25 : 40 L. T. 36 ; 27 W. R. 397. See 
now Rules of Supreme Court, 1883, Ord. XXV. 

Statement that Agreement is in Writing.] — 

An allegation in the plaintiff’s pleadings, which 
simply stated that there was a promise to pay 
a debt barred by the Statute of Limitations, but 
did not aver that such promise was in writing, 
is sufficient. The fact that the promise was in 
writing is a matter to be shewn by evidence at 
the trial. Pascal or Paseoe v. Richards , 50 L. J ., 
Oh. 337 : 44 L. T. 87. 

See also Futcher v. Futcher , 50 L. J., Oh. 735 ; 
45 L. T. 306 ; 29 W. R. 884. 

When by law an agreement in order to be 
valid must be in writing, it is unnecessary 
(whether in a declaration or in a plea) to allege 
that it is so, as it will be intended that by an 
agreement is meant an agreement valid bylaw 
and therefore in writing. Young v. Austen , 38 
L. J.. O. P. 233 : L. E. 4 0. P. 553 ; 20 L. T. 
396 : 17 W. R. 706. 

A plea alleging a contract, must aver it to be 
in writing, if required by a statute to be so. 
Taylor Hilary, 1 Gale, 22. 

Setting out Documents.] — The court allowed 
documents to be set out in a bill in the French 
language, without appending a translation. 
Cassome v. Great Luxembourg By ., 18 W. E. 646. 

If the declaration sets out the legal operation 
and effect of the demise, it is sufficient. ''Wilson- ' 
v. Rramhall , 1 Y. & J. 2. 

Except in deducing title, a deed or a will may, 
at the option of the party pleading it, be set out 
either in its terms, leaving the court to construe 
it, or according to its legal effect. Xewhorongh 
(Lord) v. Schroder, 7 C. B. 342 ; 18 L. J., C. P. 
200 ; IS Jur. 611. S. P., Robertson v. Showier , 
13 M, & W. 609 ; 2 1). & L. 687 ; 14 L. J., Ex! 
120. 

Betting out Agreement] — It is not necessary 
in declaring on a parol agreement to set out. the 
whole of the instrument ; it is sufficient to set 
out that part of it only to which the particular 
breach applies. Ward v. Smith , 1 1 Price, 19. 


If the part omitted does not qualify that 
which is stated. Tempest v. Rawlings , 13 East, 18* 

So, it is sufficient if a declaration shews so 
much of the terms beneficial to the plaintiff in a 
contract as comprehend the point for the failure 
of which the plaintiff sues. Cotter ill v. Cuff, 4 
Taunt. 285. 

In declaring upon a contract, not under seal,, 
consisting of several distinct parts and collateral 
provisions, it is sufficient to state so much of it 
as contains the entire consideration for the act, 
and the entire act or duty which is to be done 
(including the time, manner, and other circum- 
stances of its performance), in virtue of such 
consideration, the breach of which act or duty is 
complained of ; but such part of the contract, 
which respects only the liquidation of damages, 
after a right to them has accrued by a breach 
of the contract, is not necessary to be set forth in 
the declaration, but is only matter of evidence, 
to be given to the jury in reduction of damages. 
Clarke v. Gray , 6 East, 564 ; 2 Smith, 622 ; 4 
Esp. 177. 

Consideration.] — Where the promise of the 
defendant is alleged to have been made in con- 
sideration of a certain service to be performed 
by the plaintiff, amongst other things ; the 
omission to specify the other branches of the 
consideration included under the term “ other 
I things,” is no ground of nonsuit, unless upon 
the production of the agreement in which such 
other branches of the consideration are specified 
they appear to contain matter in the nature of 
a condition precedent. Clark v, Morrell , 2 
Scott (N.R.) 17 ; 1 Man. & G. 841 ; 9 D. P. 0. 461. 

Where a declaration states several matters as 
a condition for the defendant’s promise, though 
all are not good, yet, if a sufficient consideration 
remains, it is enough to support the promise 
laid in the declaration. King v. Sears, 2 G., 
M. & E. 48 ; 5 Tyr. 587 ; 1 Gale, 241 ; 4 L. J., 
Ex. 181. 

Signing by Counsel.]— It is very desirable 
that every statement of claim should, be signed 
by counsel, although, under Ord. XIX., such 
signature is not obligatory. Duckitt v. Jones, 
33 L. T. 777. See now Rules of Supreme Court, 
1883, Ord. XIX. r. 4. 

The court does not approve of filing any 
pleading without the sanction of counsel’s signa- 
ture. Barf ord v. Bar ford, 3 W. E. 41. 

The omission to print counsel’s name upon a 
claim requiring his signature will not prevent 
its being filed. Coppeard v. Mayhew, 22 L. J. r 
Ch. 408 ; 11 Ii. 157. 

By whom.] — Where draft of amended 

bill is signed by same counsel who signed 
original bill, and no new engrossment is neces- 
sary, counsel’s name need not be repeated on 
the amendment. Otherwise if by different 
counsel. Webster v. Threlfall, 1 Sim. & S. 135 ; 
1 L. J. (O.S.) Ch. 109. 

The answer may be signed by the counsel who 
signed the bill. Anon., 8 L. J., Ch. 319. 

A counsel who draws and signs the bill may 
sign the answers, and act as counsel for the 
: other parties to the suit, unless retained for the 
' plaintiff. Anon., 3 Jur. 603. 

Forging or Tampering with.]— Solicitor 

fined 20i. for forging counsel’s signature to 
scandalous answer. Whitlock v. Marmot, Dick. 

16 . 
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Bill dismissed, counsels signature counter- 
feited. Gristing v. Hove, Gary. 82. 

Where counsel’s name to an answer is forged, 
court will not order it off file to prejudice of 
i innocent plaintiff. Bull v. Griffin, 2 Anstr. 563. 

: If counsel discovers that a bill has been 

tampered with after being signed by him, he 
should apply to have it taken off the file, with 
; costs to be paid by the plaintiff. Troup v. 

n ! ' Blear do, 34 L. J., Ch. 91 ; 10 Jur. (n.s.) 1161 ; 

-I 11 L. T. 309 ; 13 W. R. 137, 147. 

, , , Printing — Poverty.] — The court will not dis- 

pense with the general orders, requiring the 
answers to be printed, simply on account of the 
poverty of the parties. Merer v. Watkins, 7 
! Jur. (N.S .) 704 ; 9 W. ll, 7f9. ' 

■ , ' Allegation of Fraud.] — A general allegation 

* of fraud, however strong the words used, where 

; there is no statement of the circumstances relied 

on as constituting the alleged fraud, is insuffi- 
cient even to amount to an averment of fraud 
of which any court ought to take notice. There- 
fore. an account directed to be taken in this 
\ case, where such an allegation had been made, 

was directed to be taken without regard to this 
insufficient allegation of fraud. The judgment 
i and execution were ordered to stand as security. 

I Wallinqford v. Mutual Society, 50 L. J., Q. B. 

! 49 ; 5 App. Gas. 6S5 ; 43 L. T. 258 : 29 W. R. 

; . 81 — II. L. (E.) 

Where, in an action of contract, the defen- 
b . clant in one paragraph of the defence pleaded 

fraud generally, an order was made, on the 
application of the plaintiff, for particulars of the 
, acts of fraud relied upon in that paragraph, 

although the defence in subsequent paragraphs 
specifically set out certain alleged fraudulent repre- 
sentations. B a stow v. Bradshaw, 8 L. R., Ir. 30. 

In an action by the collector-general of Dublin 
upon a guarantee for the fidelity of a rate 
collector, the guarantors pleaded that the con- 
tract was entered into by them on the faith of a 
certain statement and representation made by 
the plaintiff and the person employed, that there 
had been no balance outstanding from the latter, 
nor any irregularity in his accounts, and that 
such representation was untrue : — Held bad, on 
demurrer, for not alleging either that the state- 
ment was fraudulent, or circumstances from 
which fraud could be inferred as matter of law. 
In a defence founded upon an alleged false and 
fraudulent misrepresentation as avoiding a con- 
tract, it is not sufficient to allege matters which 
may be fraudulent, or from which an inference 
of fraud may be drawn. If the word “ fraudm 
lently ” be omitted, there must be allegations of 
fact which necessarily and per se amount to 
fraud. Byrne v. Mush, 8 L. B., Ir. 396. 

Particulars of Fraud, &e,, must be upon 

tlie Pleadings.] — It is not enough in a statement 
of claim to refer to particulars of fraud, mis- 
representation, breach of trust, wilful default, 
•or ^ undue influence previously furnished to the 
defendant. Such particulars must, under Ord. 
XTX. r. 6, be stated on the face of the pleadings, 
Kingston v. Cor her, 29 L. R., Ir. 864. 

A statement of claim alleged that the defen- 
dants (brokers) had notice of the relations 
between the daintiffs (merchants) and their 
agent, and that the latter bad no right to pledge 
certain goods ; • that advances of ’the brokers 


Acts, but were the result of an arrangement by 
which the brokers and the agent exchanged 
cheques: — Held, that this was equivalent to a 
charge of fraud. Kaltenbaeh v. Lewis, 45 L. T. 
666 ; 30 W. B. 356. 

Malice or Fraud alleged but not essential.] — 

If a declaration discloses a state of facts, upon 
which an action is maintainable although there 
is neither malice nor fraud, the plaintiff is not 
bound to prove either, though both are alleged, 
and may recover on the liability which the facts 
disclose, though both fraud and malice are dis- 
proved. Swinfen v. Chelmsford (Lord'), 5 H. &N. 
890 ; 29 L. J.! Ex. 382 ; 6 Jur. (N.S.) 1205 ; 2 
L. T. 406 ; 8 W. B. 545. 

Allegation of Duty.] — Where a declaration, 
after stating facts, alleges that it thereupon 
became the duty of the defendant to do a certain 
act, such allegation is to be understood as a 
mere exposition of the legal liability supposed 
to result from the previously-stated facts, as an 
assertion that the defendant became thereby 
bound by law to do the act, and not as a distinct 
substantive allegation. Brown v. Mallett , 5 G. R. 
599 ; 17 L. J., C. P. 227 ; 12 Jur. 204. 

The allegation of duty is superfluous where the 
facts stated show a legal liability, and it is useless 
where they do not. lb, 

A declaration, which charges a breach of duty, 
must contain an allegation from which the duty 
can be inferred, otherwise the declaration is bad. 
Metcalfe v. Hetkerington , 11 Ex. 257 ; 24 L. J., 
Ex. 314. 

A declaration upon a charter-party between 
the plaintiffs, the owners of a ship, and the 
defendant, a merchant at Liverpool, by which 
it was agreed that the ship should receive on 
board a cargo from the defendant, and should 
proceed to a port of discharge, and there deliver 
it agreeably to the bills of lading, alleged that 
the defendant should deliver the cargo alongside, 
and should pay for the hire of the vessel a lump 
sum, and that the master should sign bills of 
lading. That the defendant put up the ship as a 
general ship ; that goods were shipped by him, 
and that eight bills of lading were made out by 
the shippers, and signed by the captain ; that it 
was usual at Liverpool for the shippers to make 
out and deliver to the captain a copy of each 
bill of lading, and that the shippers of the cargo 
by the ship made out copies of the eight bills of 
lading for the captain, and delivered them to the 
defendant for the captain ; that the defendant 
kept them, and that the plaintiffs had no copies, 
nor was, it in their power to obtain any, except 
from the defendant : that it was necessary, as 
the defendant well knew, for the purposes of the 
voyage, and to enable the plaintiffs to deliver 
the goods, that a consular manifest should be 
made out, in which an accurate account of the 
goods should be given ; that it was the duty 
of the defendant as charterer, and under the 
charter-party, upon request to the owners, to 
hand over the captain’s copies of the bills of 
lading for the purpose of enabling a consular 
manifest to be made out ; that the defendant, 
negligently and carelessly, only handed over to 
the agent of the plaintiff six of the copies ; that, 
therefore, an incomplete manifest was made out, 
and consequently the ship was detained at the port 
•if discharge, and the plaintiffs sustained injury 
by having to pay double dues : — Held,, that a - 
general allegation of duty was not sufficient, 
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aiiil therefore the declaration was bad for not Mills, 2 Scott (N.K.) 121 ; 1 Man. & G. 757 ; 9 
shewing that the duty of the defendant to hand D. F. C. 446. 

over to the plaintiffs the copies of the bills of In a declaration for non-delivery of goods 
lading arose f rom an express contract in the purchased, an averment of performance by the 
charter-party, or was incorporated in it by mer- plaintiff of all conditions precedent, -and that all 
cantile usa^e’ or arose from the circumstances things have been done and happened to entitle 
stated, jfuttofi v. Pawley 2 B. & 8. 174; 30 him "to have the goods delivered, is sufficient 
B. 169; 7 Jur. (N.S.) 725. Affirmed, 2 without an averment of his readiness and willing- 
B*. '£ 8.* 191 : 31 L. J.. Q. B. 191 ; 8 Jur. (N.s.) ness to pay. Bentley v. Dawes. 2 C. L. R. 1070 ; 
yfo ; o L. T. 224 ; 10 W. R. 408 — Ex. Ch. 9 Ex. 666 ; 23 L. J., Ex. 220. 

In an action for not delivering bonds and 
Unproseeuted Felony disclosed.] — Where a other securities pursuant to an agreement, where 
.civil action claiming damages for acts which, on the consideration-money was to be paid on the 
the face of the pleadings,' amount to a felony, receipt of the securities; it is not necessary to 
was instituted and came before the court upon aver an actual tender of the money, an allegation 
.an interlocutory matter: — Held, that the court of the plaintiff being ready and willing to pay 
should not of its own motion, where no applica- is sufficient. Levy v. Herbert (Lord), 1 Moore, 
t ion is made by the defendant, and where no 56 ; 7 Taunt. 314. 

prosecution was pending, stay the action on the Action for not accepting and paying for goods 
ground of the felony not* having been prosecuted, according to contract, with an averment of the 
A. v. B. or S . v. 24 L. K., Ir. 235 ; 16 Cox, plaintiff’s readiness and willingness to deliver 
O. C. 566. the goods, of which the defendant had notice : — 

A statement of claim is not demurrable on Held, that the declaration was sufficient, and that 
the "round that it shews the cause of action to it was not necessary that it should allege a tender 
be a felony for which the felon has not been or offer to deliver. Boyd v. Lett , 2 D. & L. 847 ; 
prosecuted. Boone v. D'Aviydor, 10 Q. B. D. 1 C. B. 222. S. P., Jackson v. Allaway, 7 Scott 
412 ; 48 L. T. 7(>i ; 47 J. P. 248. (N.R.) 875 ; 6 Man. & G. 942 : 13 L. J., C. P. 84 ; 

8 Jur. 63. 

Foreign Law.] — A plea held had for not A declaration stated that the plaintiff was law- 
with sufficient certainty, but only inferentially, fully possessed for the residue of a term, whereof 
averring what the law "of France was by which twenty -one years from the 24th June, 1841, were 
a bond" was invalid. Be nil am v. Mur rung ton unexpired, of a house; and thereupon, on the 
4 D. <fc L. 213: 3 0. B. 133; 15 L. J., 21st March, 1841, it -was agreed that the plaintiff 
0. P, 221 ; 10 Jur. 618. should, on or before the 24th June, 1841, let the 


{_Ka?i), 4 D. & L. 213: 3 C. B. 133; 15 L. J., 21st March, 1841, it ■ was agreed that the plaintiff 
0. P, 221 ; 10 Jur. 618. should, on or before the 24th June, 1841, let the 

If the law of a foreign country or of a colony same to the defendant by a lease to be granted 
is stated in any pleading, the allegation may be to the defendant for twenty-one years, the term 
traversed as matter of fact. Astley V. Fisher , 6 to commence from the 24th June, 1841. The 
C. B. 572 ; 18 L. J., C. P. 59 ; 12 Jur. 1051. declaration stated general performance by the 

plaintiff, and that, he was ready and willing to 
Performance or Excuse.] — In an action on a let the house to the defendant, and to grant and 


C. B. 572 ; 18 L. J., C. P. 59 ; 12 Jur. 1051. declaration stated general performance by the 

plaintiff, and that, he was ready and willing to 
Performance or Excuse.] — In an action on a let the house to the defendant, and to grant and 
special agreement, the plaintiff must aver per- execute a lease ; yet that the defendant did not 
fonnauee of what is to be done on his part., or nor would become the tenant, nor accept the 
shew that he was ready to perform it. Collins lease: — Held, that the averment of the plain- 
v. Gibbs , 2 Burr. 899. * tiff’s readiness and willingness to grant the lease 

But where a defendant has incapacitated him- was equivalent to an averment of his having a 
self from performing his contract, it renders title to grant it. Da Medim v. JYimn-tm, 9 M. & 
anything further to be done by the plaintiff W. 820 ; 2 1). (N.s.) 239 ; II L. J., Ex. 320. 
unnecessary. Knight v. Croehford, 1 Esp. 190; In an action for a breach of contract in refusing 

5 It. It. 729. to accept, at the time appointed by the contract, 

To a declaration for a debt due on a foreign and to pay for certain shares in a water, gas and 
contract entered into with a plaintiff abroad, a market company (such shares being by the eom- 
3 1 lea of a composition deed -made and registered pany’s act of parliament made personal estate, 
whilst the plaintiff resided abroad, by which the and a form of transfer under seal being given), 
defendant covenanted to pay a composition in it is sufficient to aver that, the vendor “ had 
the pound to his creditors on a day passed, must - '.always been ready and willing to do all things, 
shew that he paid or tendered such composition and that all things had happened; &c.,. neees- 
to the plaintiff, notwithstanding the plaintiff sary to entitle him to the performance by the 
was abroad when it became payable, and the defendant of his agreement A’ and notice to 
want of an averment in such plea is not cured the defendant of the plaintiff’s readiness and 
by an averment that the defendant was always willingness to transfer the shares is not neccs- 
readv and willing to pay to the plaintiff the sary, or a condition precedent to the plaintiff’s 
composition according to the provisions of the right to recover, it being, on the contrary, the 
deed, and that all conditions having been per- duty of the purchaser to prepare aiul^ tender 
formed, and all things having happened neees- a transfer for execution by the plaintiff and a 
sary in that behalf, the plaintiff became bound plea of want of such notice is bad. and no 
bv the deed as if he had executed -the same, defence to the action. Cobbolcl v. Pefo, 27 
Fe.ssard v. Mwjnier, 18 0. B. (N.S.) 286; 34 L. T. 130. 

: h. J.. 0. r. 126 ; 11 Jur, (n.s.) 283 ; 11 L.T.635. A declaration stated a contract, whereby the 

plaintiff* " the : owner of a lighter, was to convey 
goods for lighterage, to be landed and delivered 


Readiness and Willingness.] — -Where con- 


cu tvent acts an to be dmie by the plain? iff and to the defendant at a certain dock: and the 
the left idaut.a deelarati n against the defendant defendant was t re ;em tin got Is at the dock 
for lot i erf inning il < d n\ < i his part sht ul > r mi the pla ntiff, “in a rea > mbit time after h< 
nllege that the plaintiff was ready and willing to should have notice of the plaintiff being ready 
do the concurrent act on his part. Kemble v. to land and deliver the same.” It then averred 
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that the lighter afterwards arrived with the 
goods at the dock ; “ and that the plaintiff was 
ready to land and deliver them to and for the 
defendant of which the defendant had notice ;” 
alleging that the defendant, although requested 
to receive the goods, neglected and refused so to 
do for an unreasonable time after such notice : — 
Held, that the averment, that the plaintiff was 
ready to land and deliver was insufficient ; the 
declaration should have averred that the plain- 
tiff was always ready to land and deliver for 
a reasonable period after notice. Granrjer v. 
Mere, l H. & L. 573 ; 12 M. & W. 431 ; 13/L.J., 
Ex. 93. 

In an action on an agreement, by “which the 
plaintiff agreed to sell, and the defendant to buy, 
all that messuage, farm and lands, as comprised 
in an Indenture of lease for the residue of a term 
of fourteen years, and it was further agreed that 
the plaintiff, on receiving 5a*., and such sums as 
should be the reasonable value of the fixtures, 
would execute an assignment; and that upon 
the execution of such assignment and payment 
made as aforesaid, the defendant should be put 
in possession of the premises, fixtures, &e.” : — 
Semble, that the execution of the assignment, 
and the putting of the defendant into possession 
of the premises, Ac., were acts to be done by the 
plaintiff contemporaneously with the payment 
of the money by the defendant ; and, therefore, 
performance by the plaintiff, or a readiness 
and willingness to perform them, should be 
averred in the declaration. Nash v. Breese, 2 
I). (sr.S.) 1015; 11 M. & W. 352; 12 L. J., Ex. 
305. 

To an action for breach of a contract, by 
which the defendant agreed with the plaintiff to 
purchase of him all the articles required for 
working a patent, the court refused to allow 
a traverse of the readiness and willingness of 
the plaintiff to supply the defendant with such 
articles, and that the articles which he was so 
ready and willing to supply were not reasonably 
fit for the working of the patent. Griffith v. 
Selby. 9 Ex. 393 ; 2 C. L. R. 486 ; 23 L. J., Ex. 
226 18 Jnr. 178 ; 2 W. 11. 221. 

In an action for dismissing the plaintiff from 
the defendant’s service before the expiration of 
a year, the declaration alleged that the plaintiff 
had always been ready and willing and offered 
to remain in the defendant’s employ for a year. 
Plea, that the plaintiff did not offer to remain as 
alleged : — Held, that the plea raised an immate- 
rial issue, the gist of the averment being the 
readiness which implied the ability and willing- 
ness of the plaintiff to continue his services. 
Wallis v. Wurrmi, 7 D. & L. 58 ; 4 Ex. 361 ; 18 
L. J., Ex. 449. 

To a declaration on an agreement, setting out 
that the plaintiff had agreed to sell and that the 
defendant had agreed to purchase of the plaintiff 
one-fourth share in a mining sett for 250/., and 
that the plaintiff and the defendant agreed forth- 
with to form a company, to be registered with 
limited liability, for working the "mining sett, 
and that, so soon as the company should be 
' registered with limited liability, the defendant 
would pay to the plaintiff the 250/., assigning 
as a breach nonpayn int of the 25 0/.'; the 
defendant pleaded that the plaintiff never has 
been at any time ready and willing to convey 
the one-fourth share to the defendant according 
■ to the agreement : — Held, a good answer to the 
ac ion Warxdt n v. Moore, 4 H. & N. 500 : 28 f 
L.J., Ex. 288. 

' ; J 

.yryo ill! 


A plaintiff agreed to serve the defendant for 
the term of ten years, in the capacity of a 
brewer ; in consideration of the premises, and 
of the due, full, and complete service of the 
plaintiff, “ the defendant agreed to pay him 20 1. 
on execution of the agreement, to furnish him 
with a house and coals during the whole of the 
term of ten years, and to pay him the weekly 
sum of 21. 10.s*. during the term.” The plaintiff 
entered into the service under the agreement. 
Some years afterwards the plaintiff fell ill, and 
was unable to attend personally to business ; 
but during that time he instructed the defendant 
in the art of brewing. The defendant refused 
to pay the plaintiff his wages for the period 
during which he had been 111, but retained him 
in the service ; and, after he was able to attend 
again personally to business, paid him as before 
under the agreement. To an action by the plain- 
tiff to recover wages for the period during which 
he had been ill, the defendant pleaded that the 
plaintiff was not, during any part of the time 
for which such wages were claimed, ready and 
willing or able to render, and did not, in fact, 
during any part of such time render, the agreed 
or any service : — Held, a good plea, the readiness 
and willingness to perform the service being a 
condition precedent to the right to wages ; and 
the gist of the plea being that the plaintiff 
wilfullv refused or omitted to serve. Cuofmm v. 
Stones^ l El. & El. 248 ; 28 L. J., Q. B. 25 ; 5 
Jur. (K.S.) 337 ; 7 W. R. 134. 

Where issue is taken on an averment in a 
declaration, that the plaintiff was ready and 
willing and able to do a certain act, the defen- 
dant! may show thereunder any circumstance, 
such as the insanity of the plaintiff, which dis- 
qualified him from doing the act in question. 
Jiirtley v. Copeland, 1 Car. A K. 319. 

Construction of.]— -A pleading is to be taken 
most strongly against the pleader, and where a 
bill contains general and specific allegations as 
to the same matter, the general allegation must 
be referred to the particular and specific one. 
Mils v. Column , 25 Beav. 662. 

A pleading is to be taken most strongly against 
the pleader, and a general allegation of the defen- 
dant being a trustee cannot support a bill, unless 
there are facts alleged shewing the trust. Bran 
v. Avon Corporation , 29 Beav. 144 ; 30 L. J., Ch. 
165 ; 6 Jur. (K.S.) 1361 ; 3 L. T. 347 ; 9 W. R. 84. 

The plaintiff as the widow and administratrix 
of a deceased person claimed damages for her 
husband’s death caused by the defendant's negli- 
gently letting fall upon her husband from their 
boiler a certain “corrosive liquid or other dan- 
gerous substance.” At the trial it was proved 
that what fell on the deceased must have been 
scalding water : — Held, that no amendment of 
the statement of claim was necessary. Bull v. 
Baldwin. 56 J. P. 729—0. A. 

Where a declaration or other pleading is sus- 
ceptible of a construction that will make it 
good, it is not competent to the party pleading 
it to insist upon a construction that will make 
it bad. Moon;, v. Foster, 5 0. B. 220 ; 5 I). A L. 352. 

It is a general rule in pleading that an equi- 
vocal wepreshio) shall be tmsrrucd ag unsf the 
■party _ using it: but if the other party pleads 
over, it shall be construed in that sense which 
will support the previous pleadings. Hobson v. 
Middleton , 9 I). & R. 249 ; 6 B. A 0. 295 ; 5 
L. J. (0.3.) K. B. ] 60. 

■ ■A plea is to receive a fair and a reasonable 
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construction, and if ambiguous, is to be construed . ' . 

most strongly against the party pleading. Gold- h. Statement of C laim. 

ham v. Edwards, 18 C. B. 389 ; 25 L. J., C. P. See R. B. C., 1883. Ord. XX. 

223 ; 2 Jur. (N.S.) 493 ; 4 W. E. 550— Ex. Ch. 

The rule that pleadings are to be taken most Form in Schedule— Insufficiency.]— A state- 
stronyly aiminst the party pleading, is subject, merit of claim in a salvage action was drawn, 
both lit law and in equity, to an exception as in the Form Xo. 6 of Appendix C. to the Rules 
to the pleading of matters that are peculiarly of the Supreme Court, 1883; on motion by the 
with in the knowledge of the opposite party, defendants under Ord. XIX. r. 7, for a further 
Murphy v. Glass, 6 Moore, P. C. (n.s.) 1 ; L. R. and better statement of claim or particulars : — 

2 p. cl 408 : 20 L. T. 461 ; 17 W. 11. 592. Held, that the plaintiffs must deliver a fuller 

Recourse cannot be had to a replication for statement of claim, and that in salvage actions 

the purpose of curing a defect in a plea. Loch- a fuller form than that given in Appendix C., 

■wood v. Basle 18 C. B. 536. Xo. 6, should generally be followed. The Isis, 

A party may avail himself of admissions or 53 L. J., P. 14; S P. D. 227 ; 49 L. T. 444; 32 

statements of particular facts in the pleadings W. R. 171 ; 5 Asp. M. C. 155. 

of the opposite party, and one pleading may be 

cured by admissions in another, although the Differing from Writ.]— By the writ in a 

latter may have been demurred to. Hyde v. partnership action the plaintiff claimed an ac- 

Watfs, 1 D. A L. 479 ; 12 M. & W. 254 ; 13 L. J., count, and an injunction restraining the defen- 

E x . 4 p * dant from dealing with the partnership assets. 

If a declaration contains allegations capable of The statement of claim alleged (i.) misrepre- 
beiiur understood in two senses, and in one sense sentations on the faith of which he paid the 
it will sustain the action, and in the other it will defendant a premium, and (ii.) a course of con- 
not, after verdict it must be construed in the duct on the part of the defendant entitling him 
sense which will sustain the action. Emmeus v. to damages, and claimed, in addition to the 

Elderton , 4 H. L. Cas. 624; 13 G. B. 495; 18 relief sought by the writ, the return of the 

Jur. 21. premium, and damages: — Held, that the state- 

ment of claim, inasmuch as it sought relief sub- 
Publication to Third Parties.] — If a statement stantially different from that claimed bv the 
of claim in an action contains charges injuriously writ, and prevented a reference to arbitration, 
affecting the defendant’s character, aiid if the was not “ an alteration, modification, or exten- 
■ plaintiff, before the hearing of the action, sends sion” of the writ within the meaning of Ord. 
copies of the statement to persons not parties to XX. l*. 4, and that it must be struck out. Cave 
the action, he is guilty of a contempt of court, v. Crew, 62 L. J., Ch. 530 ; 3 R. 401; 08 L. T. 
and will be restrained from further publishing 254; 41 W. R. 359. 

the statement, and ordered to pay the costs of a In a creditors’ action for administration of real 
motion to commit him. Bowden v. Russell , 46 estate, it is sufficient that the statement of claim 
L. J.. Ch. 414 ; 36 L. T. 177. should express that the plaintiff sues on behalf 

of all creditors. Eyre v. Cow, 24 W. R. 317. 

Waiver of Forfeiture by Pleading.]— A land- A writ being general, and the declaration 
lord suing in respect of breaches of covenants special, as assignee : — Held, no ground for setting 
agreed to be inserted in a lease contracted for, them aside as irregular. Knowles v. JoJmsm , 2 
claimed an injunction and possession ; his plead- D. P. C. 653. 

inss stated that he was willing to grant the An allottee of shares brought an action for 
lease —Held, that forfeiture was waived bv the fraudulent misrepresentation against directors of 
pleadings. Evans v. Davis, 48 L. J., Ch. 223 ; his company, and by the indorsement on the 
10 Ch. I). 747 : 39 L. T. 391 : 27 W. R. 285. writ he claimed indemnity and rescission of his 

contract to take shares. The company was 
Taking Copies of,] — The practice of the record ordered to be wound up. The plaintiff by his 
and writ clerk’s office is to produce the bill in a claim asked for indemnity, -but not rescission. An 
suit, or furnish a copy of it, after decree to any application to determine whether the plaintiff 
person who desires it, but not before— except in was to be a contributory stood over pending this 
a representative suit to members of the class trial: — Held, that the plaintiff could not obtain 
represented — unless with the plaintiff’s consent, rescission on the pleadings, and leave to amend 
or under special circumstances. Coates v. Brown, was refused. Cary ill v. Bower, 47 L. J.. Oh. 
42 L. J., Ch. 378, 649 ; 10 Ch. D. 502 ; 38 L. T. 779 ; 26 W. R. 

When, in a suit for specific performance of a 716. 
contract to sell, it was discovered that some 

other specific performance suit had been com- Writ Incorporated with.] — When a plaintiff 


represented — unless with the plaintiff’s consent, rescission on the pleadings, and leave to amend 
or under special circumstances. Coates v. Brown, was refused. Cary ill v. Bower, 47 L. J.. Ch. 
42 L. J„ Ch. 378. ' 649 ; 10 Ch. D. 502 : 38 L. T. 779 ; 26 W. R. 

When, in a suit for specific performance of a 716. 
contract to sell, it was discovered that some 

other specific performance suit had been com- Writ Incorporated with.]— When a plaintiff 
menced against defendants, but compromised : — sues in a representative capacity, the statement 
Held, that plaintiffs were entitled to a copy of of claim is to be read for the purposes of a 
the bill in the compromised suit, notwitlistand- demurrer, as if that, fact was ^stated therein, 
ing the opposition of plaintiffs in that suit to any Johnson v. Barges, 47 L. J., Ch. »52. 
copy being furnished. Ih. . 

The clerk of records and writs is bound to When Kecessary to Deliver.]— -W hen an action 
furnish certified copies of chancery pleadings on by a cestui que trust under a will against exeeu- 
applieation under the 14th section of the 14 4: 15 tors and devisees in trust, for administration of 
Viet. c. 99. Reeve v. Hudson, 10 Hare (App.) the real and personal estate of the testator, was 
xix : 22 L. J.. Ch.696 ; 17 Jur. 344 ; 1 W. R. 244. to be heard as a short cause, the court considered 
Taking an. office copy of an answer is not a it- unnecessary for the plaintiff to deliver a state- 
waiver of an irrcirularii v in its title. Ery v. ment of claim. Green, v. Goleoy, 45 L, J., Ch. 
J lantell, 4 Beav. 485 ; 11 L. J.. Ch. 68 : 5 Jur. 303 : ,1 Ch. D. 693 ; 24 W. R. 246. 

1194. ' 1 When an action is brought by a' legatee for the 

And see ante, col. 798, administration of the estate of his testator, and 
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it is desired to take judgment short in the first 
instance, a statement of claim should be delivered. 
Breton v. J lochett, 33 L. T. 684. 

When an action is brought to carry into exe- 
cution the trusts, of a deed, or other written 
instrument, a statement of claim should be 
•delivered. Boy ex v. Cook. 33 L. T. 778. 

A defendant not appearing and proceeded 
against under Qrd. XIII. r. 9, is not to be taken 
to have dispensed with the delivery of a state- 
ment of claim. Minton \\ Metcalf e, 46 L. J., Ch. 
584 ; 36 L. T. 683. 

Information — Title of Claim.] — In an action 
by the attorney-general at the relation of a 
plaintiff, the title information should no longer 
be used. Att.- Ben. v. Shrewsbury Bridge Co 
42 L. T. 79. 

Notice in lieu of— Writ specially Indorsed.] — 

The plaintiff, a barrister, issued his writ on the 
’30th August, 1879, indorsed for an injunction 
and other relief, and for payment of a sum of 
1,000/.. alleged to have been received by the 
■defendant as his solicitor. On the 12th Decem- 
ber, 1879, the plaintiff was ordered to deliver a 
statement of claim on or before the 12th January. 
On the 10th January he delivered a statement of 
claim in person ; on the 12th his solicitor, who 
had been that day served with a summons to 
set aside the statement of claim for irregularity, 
delivered a notice that his claim appeared by the 
indorsement on the writ in the form prescribed 
by Ord. XXX. r. 4 : — Held, that the writ was not 
specially indorsed within the meaning of Ord. 
HI. r. 6, and the statement of claim delivered by 
the solicitor must be set aside. Yrntman v. 
Show , 42 L. T. 502 ; 28 W. R. 574. 

Objection on ground of Insufficiency.] — 

A writ was specially indorsed, “ The plaintiff’s 
claim is against the defendant as the acceptor of 
a bill of exchange. The following are particu- 
lars: — Rill of exchange for 180/., dated 27th of 
M arch, 1882, drawn by C. upon and accepted by 
■defendant, payable three months after date.” 
The plaintiff having delivered a notice under 
Ord. XXL r. 4, that his claim was that which 
appeared by the indorsement on the writ, the 
defendant demurred on the ground that the 
statement was insufficient, and disclosed no 
'cause of •ac : tidn;;^Hel4 ? ihat there- was no ground 
of demurrer, and that the defendant’s remedy, if 
any, was to apply for a further statement under 
the rule. Robert non v. Howard (3 C, P. D. 280) 
disapproved. Faweus v. Charlton, 52 L. J., 
Q. B. 7.10; 10 Q. B. D. 516. 

A specially indorsed writ, together with a 
notice in lieu of a statement of claim under 
Ord. XXL r. 4, are equivalent to a statement of 
claim for all purposes, and a defendant is, there- 
fore, entitled to demur to them, if the claim on 
the writ shews no cause of action. Robertson v. 
Howard, 47 L. J„ C. I\ 480; 3 0. P. I). 280 ; 38 
L. T. 715 : 26 W. R. 683. 

In an action for money alleged to have been 
■obtained from the plaintiffs by fraudulent mis- 
representation, the nature of which misrepre- 
sentation and the. particulars of the sums sued 
for being set out in the indorsement of the writ 
•of summons, the plaintiff delivered a notice in 
.lieu of statement of claim under Ord. XX. r. 2 : 
— H( d, i ffici nt and motion by the d< i lant 
to* compel a statement of claim to be delivered, 

.-.0 - ■ • • . • O - ,> 1 (• T T) T,. TOO 


Joinder of Alternative 
Claims.] — See Joinder 
Action, ante, col. 121 et seq. 
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Title, Allegation of— Action for Recovery of 

Land.] — In an action for the recovery of land, of 
which the plaintiff has never been in possession, 
the statement of claim must allege the nature of 
the deeds and documents upon which he relies in 
deducing his title from the person under whom 
he claims ; and a general statement that by 
assurances, wills, documents, and crown grants 
in the possession of the defendants, without 
further describing them, the plaintiff is entitled 
to the land, is embarrassing, and liable to be 
struck out under the Rules of the Supreme Court, 
Ord. XXVII. r. I. Philipps v. Philipps , 48 L. J„ 
Q. B. 135 : 4 Q. B. I). 127 ; 39 L. T. 556 ; 27 
W. R. 436— C. A. S. P.. Sutcliffe v. James, 40 
L. T. 875 ; 27 W. R. 750. 

The statement of claim in an action for the 
recovery of land, after alleging facts which would 
shew a title in Frances Evelyn, contained a 
statement that “the said Frances Evelyn died 
intestate as to real estate and leaving Sir Hugh 
Evelyn her heir-at-law,” and then stated facts 
which shewed a title in the plaintiff to Sir Hugh 
Evelyn’s estate : — Held, on a summons to strike 
out the paragraph above stated, that it was not 
embarrassing, and was a sufficient statement of 
the facts on which the plaintiff relied under 
Ord. XIX. r. 4. Evelyn v. Evelyn , 42 L. T. 248 ; 
28 W. R. 531. 

In an action for the recovery of land, a state- 
ment of claim, simply alleging that the plaintiff 
was wrongfully dispossessed of the lands by the 
defendant, was set aside. In such an action the 
plaintiff must, in his pleading, state such facts as 
would (if true) shew that lie had an interest in 
the land entitling him to recover. O' Connor v. 
O'Hara , 8 L. R., It. 249. 

The statement of claim, in an action to recover 
possession of land for nonpayment of rent, 
alleged that, prior to 1874, defendant was tenant 
to the plaintiff of certain premises (being those 
to which the action related) in the possession of 
the defendant, at a yearly rent, payable on every 
1st of May and 1st of November ; that the 
defendant paid the rent for said premises up to 
the 1st of May, 1874, but had not paid any rent 
since the 1st of May, 1874 ; and that, at the 
time of action brought, eight years’ rent was due 
and owing to the plaintiff. The arrears of rent 
as well as possession were claimed : — Held, that 
the: statement of claim was embarrassing for 
not averring with, sufficient particularity any 
still subsisting contract of tenancy between the 
plaintiff and the defendant, and for pleading 
evidence. Molly v. Lowers , 12 L. R., Ir. 39 — 

In an action, to recover possession of land, for 
nonpayment of rent, semble, an allegation in the 
statement of claim that, the defendant paid rent 
is unnecessary and embarrassing, as either wholly 
immaterial or as pleading evidence merely ; but 
if payment of rent be alleged, the allegation 
may be traversed by the defendant in his state- 
ment of defence. Rowley y. La fan , 10 L. lb, 
Jr. 9. p- . ■ ’ ■ '* , 

In an ejectment for nonpayment of rent, 
brought by the assignee of the reversion against 
a lessee, it is sufficient for the plaintiff in his 
statement of claim to aver generally that the 
i tate of the lessoi became vestc 1 in him with- 
out more particularly stating the intermediate 
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devolution of title. 'Mmgrdve v. Walsh, 6 L. E., quarry, and back again from the said quarry to 
It*. 335, the public highway, for themselves, their agents. 

In an action to recover possession of land for servants and licensees, on foot and with horses, 
nonpayment of rent by a plaintiff claiming under carts and carriages, at all times of the year : arid 
a derivative title, the statement of claim* set out* in the second paragraph they alleged that they 
a lease, and alleged that the defendant entered were entitled to a right of way from the public 
into possession under it, and then stated that, on highway through a certain gateway, along a 
the death of the lessor, all his estate and interest certain passage to the said quarry, and back 
came to and was now vested in the plaintiff. The again from the said quarry to the public highway, 
defendant having moved to set aside the state- for themselves, their agents, servants and licensees, 
meat of claim as embarrassing : — Held, that the on foot and with horses and carts, at all times 
statement of the devolution of the plaintiff’s title convenient and necessary for the working of the 
was sufficient. Beatty v. Leacy , 16 L. K., Ir. 162 said quarry, and for removing stones, gravel and 
C. a. * other material therefrom. On motion to set 

Where in an action for the recovery of land a aside the first and second paragraphs of the state- 
document is relied upon in the pleadings as ment of claim : — Held, that the statement of 
establishing the claimant’s title, the effect only claim was sufficient. Ken, mare (Lord) v. Casey, 
of the document need be stated. The precise 12 L. K., Ir. 374. 
words are not material. Darby,' dure v. .Leigh , 

05 L. J., Q. B. 360; [1896] 1 Q. JB. 554 ; 74 L. T. Reversion — Action on Covenants in. 

24.1 ; 44 W. It. 452 — G. A. Lease.] — In an action upon covenants in an 


In an action by the tenant in possession against expired lease, the plaintiff stated the lease ; that 
a wrong-doer, it is sufficient to declare generally, the term had expired ; that at its expiration the 
without disclosing any title. Grim dead v. defendants were the assigns of the lease, and 
Marlow, 4 Term liep. 717. liable to perform the lessee’s covenants ; that the 

But if a defendant justifies under a right, it plaintiff became, and at the expiration of the 
must be formally set out in the plea. Ib. term was, entitled to the immediate reversion in 

the demised property, subject only to the term ; 

Easement.] — In an action to recover that he was and is entitled to enforce all the 

damages caused to the plaintiff’s reversion in a lessee’s covenants, and that the defendants had 
dwelling-house by interference with an easement, for eight years paid him rent: — Held, such 
it is not sufficien t to allege in the statement of pleading was insufficient, that the plaintiff ought 
claim that the plaintiff is entitled to such ease- also to have shewn what the reversion was which 
merit ; the plaintiff must shew how he is so the lessor had, and how the plaintiff derived his 
entitled, whether by grant, or prescription, or title to that particular reversion, and that the 
otherwise, and must set out the facts upon which statement of claim must be struck out under Ord. 
lie relies as entitling him. to such easement. XIX. r. 27, as a pleading tending to embarrass* 
Farrell v. Cooyan.VZ L, B., Ir. 14. the fair trial of the action. Philipps v. Philipps- 

(4 Q. B. 1). 127) followed. Daria v. James, 53 
— — Eight of Way.] — A plaintiff who claims L. J., Ch. 523 ; 26 Ch. D. 778 ; 50 L. T. 115 ; 32' 
to be entitled to a right of way over a road, and W. E. T06. 
seeks an injunction to restrain its obstruction, 

should state in his statement of claim the way Heirship,]-— Semble. that in a claim of heirship 

in which he claims to be entitled to the right, the pedigree, if relied on, should, as a rule, be set 
and the route and limitations of the road over out in the statement of claim as the material 
which he claims it. A general statement, there- fact on which the claim is grounded. Palmer v. 
fore, that there is a road over a certain farm Palmer, 61 L. J., Q. B. 236 ; [1892] I Q. B. 
connecting two other farms, and that the plaintiff 319. 
and his tenants are entitled to a right of way 

over it. is embarrassing. Harris v. Jenkins, 52 Plaintiffs Name.]—- A plaintiff having declared 

L. J., Ch. 437 ; 22 Oh. 1). 481 ; 47 L. T. 570 ; 31 as Henry H. Lindsey, instead of setting forth his. 
W. E. 137. second name in full, the court ref used to set aside 

The plaintiff was entitled to a right of way on the declaration as irregular. Lindsey v. Wells, 
foot through a passage across the defendant’s 3 Bing. (N.C.) 777 ; 4 Scott, 471 ; Hodges, 97 ; 
premises. This passage had been formerly level 5 D. P. C. 618 ; 6 L. J., C. P. 237. 
throughout, with the exception of a three-inch No advantage can be taken at the trial of a 
step. The defendants raised part of the passage misnomer of the plaintiff, though there is a 
to a height of seven inches, or thereabouts, with person of the name erroneously used. Moody v. 
an ascent of four and a descent of three steps. Aslatt , 1 0, M. & E. 771 ; 5 Tyr. 492 ; I Gale, 
The plaintiff brought an action for the obstruc- 47 ; 4 L. J.. Ex. 78. 

tion to his right of way caused by this alteration, It is a question of fact who is the real plaintiff, 
and in his statement of claim alleged that his lb. 

servants had been in the habit of carrying bales Where a single vowel, immediately precedes a 
and other heavy goods along the passage, Semble, surname, the court will understand such vowel 
that the allegation in the statement of claim to be the Christian name of the party. Khmer shy 
that the plaintiff’s servants, in using the passage, v. Knott , 7 D. & L. 128 ; 7 0. B. 980 ; 18 L. J*.,. 
frequently carried bales and other heavy goods, C. l\ 281 : 13 Jur. 858. 
was embarrassing And in. v. Scottish 'Widows' 

Fond, 8 L*. E., Ir. 197, Allegations of Time.]— rlt is, not .necessary to- 

In an action for interfering with the plaintiffs’ shew on the face of a declaration, that the cause 
right of way to a certain quarry, the plaintiffs of action accrued before the writ issued. Owen 
n legal, in the fir paragraph of icii atemen v. Waters, 5 I). P. C. 32.1; 2 H. & Vf. 91; 6 
oi claim, that tliey were entitled to a right of L. J,, Ex, 13. 

wq from the pubi i,; highway through a certain The plaintiffs declared, that heretofore, to 
gi teway along a certaii passage to the said wit, on the December, 1835. by an agree- 
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performed, and had always been ready and willing 
to do all tilings required, yet the ship did not 
make the six voyages, and that the defendant 
did not permit the vessel for the fourth time, 
or for any time except three times, to proceed to 
S. H. and load coals Held, that the declaration 
was good, it not being necessary for the plaintiff 
to negative the fact of the defendant being within 
any of the exceptions in the charter-party, it 
being the duty of the defendant if he relied upon 
such exceptions to plead it. Wheeler v. Bavidge , 
9 Ex. 668 ; 2 C. L. E. 1077 ; 23 L. J., Ex. 221. 


Action against Husband — Ante-nuptial Debt 
—Allegation of Assets unnecessary.] — In an 

action against a husband and wife married since 
the Married Women’s Property Act, 1874. for the 
recovery of a debt of the wife contracted before 
the marriage, it is not necessary that the state- 
ment of claim should allege that the husband 
has received assets of the wife ; it is sufficient to 
allege that the husband is liable for the debt, 
leaving it to the husband to exercise his option 
of pleading non-liability under the provisions of 
the act. Matthews v. Whittle, 49 L. J., Ch. 359 ; 
13 Ch. D. 811 ; 43 L. T. 114 ; 28 W. E. 822. 


Defamation— Innuendo — Sufficiency of.] — In 

an action for slander the statement of claim 
alleged that the defendant falsely and maliciously 
spoke and published the following of the plain- 
tiff : “ Hid he (meaning the plaintiff) have a fire 
twice?” (meaning thereby that the plaintiff 
had upon two occasions set his business premises 
on fire or caused them to be set on fire). “He 
(meaning the plaintiff) has had two fires, and is 
a dangerous man to have on your premises ” 
(meaning thereby that the plaintiff had upon 
two occasions wilfully set on fire his business 
premises, or caused them to be set on fire, and 
was likely to do so again) : — PI eld, that the 
plaintiff must be nonsuited on the ground that 
the innuendo was insufficiently alleged to give a 
good cause of action. Jacobs v. Schmaltz , 62 
L. T. 121. See also Defamation - . 


Assignment— Statute.] — It is sufficient for the 
assignee of a bail-bond to state in his declaration 
that the sheriff assigned the bond to him accord- 
ing to the form of the statute, without adding 
“that the assignment was under the hand and 
seal of the sheriff ”; for under that general 
allegation he must prove that it was under hand 
and seal if traversed. Dawes v. Pagnoorth , 
Wilies, 408. 
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the trustees of the settlement, and a draft con- 
veyance was approved, in the form of an appoint- 
ment bv the husband and wife to the purchaser ; 
but before the conveyance had been executed 
the husband suddenly died, having, by a will 
•dated before the contract, devised all his real 
estate- to trustees for his widow for life, and after 
her death to sell and divide the proceeds as 
therein directed. The widow, who was one of 
the, executors, brought an action against the 
purchaser, the other executors and the devisees 
in trust under the husband’s will, asking the 
court, to determine whether she could be com- 
pelled to concur in the conveyance to the 
purchaser, what was the effect of the contract 
for sale, what would be the devolution of the 
purchase-money if the contract should be com- 
pleted, and whether, if the contract was completed 
by the trustees of the settlement alone, the pur- 
chaser would be entitled to compensation out of 
the purchase-money in respect of her life interest : 

. — Held, that the statement of claim was not 
open to demurrer by the purchaser, on the 
ground that he was not interested in all the 
questions raised, or on the ground that only a 
declaratory decree was asked for. Cox v. Barker, 
3 Ch. D. 359 ; 35 L. T. 635— C. A. 

Wilful Default — Specific Acts.] — A plaintiff 
seeking relief against wilful default must allege 
in his pleading some specific act of wilful 
default, or at least make out a strong case for 
inquiry. Moore v. IP Glynn, [1894] 1 Ir. K. 74. 

General Relief.]— The rule is that relief may 
be given under the general prayer if a proper 
case is made by the' bill, different from the 
specific relief prayed for, but not inconsistent 
with it. Accordingly, where the bill prayed that 
the defendant might refund certain dividends, 
and be restrained from receiving others till the 
other creditor had received as much as he had 
by means of a security, and the bill also stated 
that he was endeavouring, by virtue of the 
adjudication of: a foreign court, to procure pay- 
ment to himself of certain debts due to the 
bankrupt, it was held that the defendant was 
entitled, under the circumstances, to realise his 
security without prejudice to his right of proof. 
Rut it" was held, nevertheless, that under the 
prayer for general relief the plaintiffs might 
obtain an injunction to restrain him from receiv- 
ing further dividends till he had abandoned the 
proceedings against the debtors. Cockerell v. 
Dickens, 1 Mont. D. & D. 45 ; 3 Moore, P. C. 98. 

Under a prayer for general relief the court is 
at liberty to give relief consistently with the 
case stated, but it never gives relief inconsistent 
therewith ; as, for instance, directing the exe- 
cution of a. deed different from that of which 
the execution was prayed. Stewart v. Gloag, 
Mad, A It. 723. 

A plaintiff cannot obtain relief inconsistent 
with the case made by the bill. Mathers v. 
Green, 35 L. J„ Ch. 1 ; 11 Jur. (N.S.) 845; 13 
, L.- 1U420';, ; .14W. R. 17,- •' 

Relief not specifically prayed may be within 
the prayer for general relief. Beaumont v. 
BouUhee. 5 Vos. 495. See Balk v. Clinton, 12 
Yes. 48 ; 8 It. it. 283. 

Relief under i he general prayer if consistent 
with the ease. mad< hv the bill. Hic-niv. Mill, 
13 Vos. 13 4: 9 R, Li. 149. 

The/prayer for general relief is not available 
for the mrpose of - btaininga decree at v iriance : 


with the case made by the statements of the 
bill. HiU v. G. -V. By., 5 De G. M. & G. 66 ; 

| 23 L. J., Oh. 524 ; 18 Jur. 685 ; 2 W. 11 335. 

The prayer for general relief contained in a 
bill implies that the plaintiff desires that every- 
thing may be done which is necessary for the 
purposes of the relief which he expressly prays. 
Jervis v. BerrUlge , L. E. 8 Cli. 351 ; 28 L. T. 481 ; 
21 W. R. 395. 

A bill need not contain a specific allegation 
i of the grounds for relief, but it will be sufficient 
if these grounds are by a reasonable deduction 
deducible from the facts stated in the bill. 
Knox v. Gyc, 16 L. T. 76 ; 15 W. R. 628. 

Interest refused because not prayed by bill. 
Weymouth v. Boyer , 1 Ves. J. 417. 

Executors charged with interest on balances 
though not prayed by the bill. Turner v. Turner, 
1 Jac. & Walk.' 39. 

Assignment of Facts to Prayer.]— Facts stated 
in a pleading need not be assigned to any par- 
ticular prayer, so long as they tend to shew that 
the party relying on them is entitled to any one 
of the reliefs claimed, the paragraph containing 
them is not demurrable. Watson v. Hawkins, 
24 W. R. 884. 

So long as they entitle the party pleading them 
to any relief at all, whether expressly prayed 
for or not, the paragraph is not demurrable. Ib. 


What is— Signing Judgment in Default.] — 

The plaintiff issued a writ for the recovery of 
possession of certain premises against the defen- 
dant on 2nd February, and on the 13th of that 
month the defendant delivered at the office of 
the plaintiff’s solicitor a document dated and 
signed by the defendant, setting out the terms 
under which lie alleged that he held the premises. 
The plaintiff’s solicitor signed judgment on the 
ground that no defence had been delivered. On 
a summons to set aside the judgment as irregular : 
— Held, that the document so delivered was not 
a defence, and that the judgment must stand. 
Marshall v. Jones , 52 J. P. 423, 

Plea to Damages.]— The plaintiff, a profes- 
sional jockey, sought to recover damages for a 
libel which stated that he was in the habit of 
pulling horses belonging to a certain stable. The 
defendant pleaded a justification, but sought 
leave to amend his defence by stating that the 
plaintiff was commonly reputed to have been in 
the habit of so unfairly and dishonestly riding 
horses (generally and not of a particular stable) 
as to prevent their winning races : — Held, that 
the amendment could net be allowed, since it 
was a plea to damages only. Wood v. Durham 
(Bark), 57 L. J., Q, B. 547 ; 21 Q. B. D. 501 ; 59 
L T. 142 ; 37 W. Jl. 222. * 

Where special damage is alleged in the 
declaration, and is essential to the maintenance 
of the action, such special damage may be 
traversed, and if not traversed is admitted. 
Perriny v. Harris, 2 M. & Rob, 5. 

But where the special damage is not the gist 
of the action, but a consequence only of the 
right of action, a traverse of such allegation is 
immaterial and improper. Smith v. Thomas, 
2 Bing. (X.C.) 380 ; J Hodges, 355 ; 4 D. P. C. 333 ; 
5 L. j; C. P. 52. 


c . Defence. 

See R. S. C., 1883, Ord. XXL 
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Butte mer v. Hayes, 7 D. P. C. 489. S. P., Leaf \ between the plaintiffs as such promoters, on 
v. Tut on, 2 1). (n.s.) 300; li) M. & W. 393 ; j behalf of the same company, and the promoters, 
12 L. J., Ex. 09. Turnley v. Maeyregor, 1 I). & j of whom the defendants were two; of the 
L. 51 0. Eastwood Kenyon, 3 P. Sc D. 270 ; 11 secondly-mentioned company, whereby the plain- 
A. & E. 489:; 9 L. J.. Q. B. 409. Reed v. Lamb, tiffs agreed that the plaintiffs and the first--' 
6 Ex. 130. mentioned company should perform services for 

the secondly-mentioned company, which services- 
Statute of Limitations,] — D. claimed, under a and the payment of which were not neeessarilj 
will executed in 1779, a certain estate, and the required for the establishing, of the company* 
mesne profits accruing from the date when his and the work was done by. the plaintiffs in their; 
father’s title under that will first arose. The character of promoters," and an account was- 
statement of claim itself set forth dates which stated in the same character, and that neither 
showed his grandfather’s title to have first arisen of the companies was completely registered, or 
in 1840, and his father’s title on the death of the incorporated by statute or charter, or "authorised 
grandfather in 1852. His father died in 1804, by statute or letters patent to sue and be sued 
and lie alleged that he himself first knew of his in the name of any officer or person, and that 
own title in February, 1875. He asserted the the plans, sections and books of " reference at the* 
existence of an express trust under the will, time of the making of the contract, and at the 
The defendant put in a demurrer, alleging that time of the sale, and using of the plans, sections, 
“the statement of claim was bad in law,” and books of reference, were stores not necesr 
denying that there was a trust so as to defeat sarily required for the establishing of the com- 
the... estates limited over on the death of the first party, -of all which premises the "plaintiffs had 
tenant in tail without issue male, and it con- notice at the time of the making of the contract, 
eluded with these words, “ and on other grounds and at the time of doing the work and provid- 
sufficient in law to sustain this demurrer”: — ing the materials, and selling and delivering. 
Held, that this last sentence was sufficient to depositing, appropriating, and using the plans, 
raise the defence of the statute of limitations, sections and books of reference, and paying the 
Da whins v. PmrJiyn {Lord') , 48 L. J., Ch. 304 ; money : — Held, that as the contract for services. 


4 App. Cas. 51 ; 39 L. T. 583 ; 27 W. R. 173- 
H. L. (E.) 


and work was forbidden by the act, and was- 
therefore illegal, the plea was not bad as amount- 


There is a distinction between the statute of ing to non assumpsit ; and that it was a good 
limitations and the statute of frauds. The answer to the action. Bull v. Chapman, 8 Ex* 

latter must be pleaded. The title to the estate, 444 ; 22 L. J., Ex. 257. 

not the mere right to proceed for its recovery, Illegality, of the consideration of a contract 
is affected by the former. If the plaintiff’s cannot be objected to unless specially pleaded* 
statement of claim shews, on the face of it, that Clvtterhteh v. Boffin, 4 Scott (k.b.) 509 ; 1 IX 
the time within which a title to land must be (N.s.) 479 ; Car, k M. 273 ; 3 Man. & G. 842 ; 11 

asserted has gone by, the defence of the- statute L. J., C. P. 65 ; 6 Jur. 131. S. P., Hugh v, JCaye r 

of limitations may be raised on demurrer. Lb. 41 L. J., Ch. 567 ; L. 11. 7 Ch. 469 ; 26 L. T. 675 
The statute of limitations must, under the new 20 W. It. 597. 


procedure, be pleaded, and cannot be raised by In an action for goods sold and delivered, the 
demurrer. Wahelce v. Doris, 25 W. It. 60. witnesses for the plaintiff proved a sale and 

A defence under the statute of limitations delivery of fireworks to the defendant : — Held r 
may in all cases be raised by demurrer. Koyes v. that the defendant, under non assumpsit only 
Crawley, 48 L. J., Ch. 112 ; 10 Ch. I). 31; 39 pleaded, could not object that the sale of fire* 
L. T. 266 ; 27 W. R. 109. works was illegal under 9 A 10 Will. 3, c. 7* 

In an action for partnership accounts brought Fenwick v. Layeoeh, 1 G. A D. 27 ; 1 Q. B. 414 
more than six years after the termination of the 10 L. J., Q. P>. 177 ; 5 Jur. 459. 
partnership, the defence of the statute may be Illegality of sale or contract must, in all cases,, 
raised by demurrer. I h. be specially pleaded. Ih. 

At the hearing of a claim a defendant is at Although such illegality appears on the plain-- 
liberty to avail himself of the benefit of the tiff’s pleadings, or by the plaintiff’s own evidence* 
statute of limitations without pleading it. Sneed Ih. 

v. Sneed, 20 L. J., Ch. 630. In an action by the plaintiff, for wages as a 

female servant, the defendant pleaded the general 
Illegality,] —If a good cause of action at issue, and the plaintiff gave evidence of acts 
common law appears in the declaration, the of service. The defendant proposed to go into 
defendant must plead any statutable illegality in evidence to shew that the plaintiff had cohabited 
tlie contract on which it is founded in answer, with him : — Held, that he might do so under this 
Barnett v. ({losmp, 3 I). P. C. 625 ; I Bing, (k.c.) plea, as this went to shew that there was no con- 
633 : 1 booth 621 ; 4 L. J., C. P. 174. tract between the parties, and not to invalidate 

A declaration stated that the plaintiffs were any contract on the ground of illegality. Brad * 
the promoters of a railway company, and the show v, .Hayward, Car. & M. 591. 
defendants members of a managing committee If facts are pleaded which shew that an agree* 
of a provisionally-registered railway company, ment relied on must necessarily be simoniacal, it 
and that the defendants were indebted to the need not be alleged that the agreement was made- 
plai miffs in H.uoO/ for plans sectu ns and books ct rruplly in order r 1 hi git v itliin th * U Eliz. 
of reference, sold and delivered by tiw piainiifiS o 6, s. s. Gold haw- v. Edwards, ICC. H 437 ; 
to the defeat of and by them used, and for 24 L. «)., C. P. 181); 1 Jur. (N.S.) 684 : 3 W. 1L 
work and materials. Pica, that each of the 551. S. P. and S. (I, 17 0. B, HI. 
conn nies ms a joint stock company within 

the moaning of the joint stock companies Statute.]— To a declaration for differences of 
registration a t, and not being a banking ecru- prices of railway shares, the defendant pleaded 
pany ; that it consisted of more than twenty- a plea that the contract declared upon was a 
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, A r wvf. nrinlv to statutes passed afterwards. Bo den 
etnurrer, a bad not applj. to star L m 13 Jur< 428. 

of allegation. y. Smith, 18 L». X, 1 ’ 

638 ; 11 0. B. Local a21 d Personal Aets.j—The Building 

Apt. n± fteo 3, c. 781 and the / & 8 Viet c. 84, 
rages, a defence f^Lulating the construction and use of build- 

•opolis and its neighbom hood, ai.e 
nd personal nature. Btchard$\\ 
W. 244 ; 3 D. & L. 515 ; 1;> X. J., 

ditan Police Acts (2 & 3 Viet, 
ct, c. 71, and 3 & 4 Viet, c. 84) are 
personal acts withm o & b Viet. 
nett v. Cox, 9Q. B .617; 2 New 
16 L. J., M. C. 27 ; 11 Jnr. lib. 

establishing a court of requests, 
Sommissioners to adjudicate on 
xceeding a certain amount, by any 
defendants resident within certain 
Tins a clause making it a public 
local and personal act, Cooh v. 
& W. 234 ; 1 D. & L. 413 ; 13 

te Harbour Acts (32 G eo. 3 c.lxxiv. 
lxxxiv.) are acts of a local and per- 
' Shepherd v. Sharp , 1 H. & • $.. 115 ; 
54 ; 2 Jur. (N.s.) 617 ; 4 W.B.a/0 
p 'Moore v. Shepherd , 10 Ex. 424 ; 
24 L. X, Ex. 28 ; 3 W. B. 57. 

3e pleaded.] — The defence, that the 
LCtion against a person for an act 
nice of the Building Act (14 Geo. 3, 
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of the statute : — Held, on special < 
plea, for too great fenerahty 
& rive wood v. Blare, 2 L., M. <x t 
538 : 21 L. J., C. P. 46. 

To an action by a seaman tor 
that the Merchant Shipping A 
prohibits any suit in a superit 
recovery of wages under o0 /. is 
never indebted, but. musX be p 
Johnston v. Bilberry, 3 H. & t. 

A declaration stated that the d« 

teSuJ?he%tin1i^ncfal^ erected walls 
adjoining, and caused the bridge and walls t° e Sess . c , 
so constructed as to project ovei paits^ot the An f 
land of the plaintiff. Plea, that the seveial ac ■. , em p 0W . 
matters, and things complained of were lawfully demalK 
done by the defendants, under and by- ™tueot pe rsom 
powers given to them by a certain act oi pa limits, 

Lent (setting out the year and title) .-Hew, act? is , 
that this general form of plea was good, and that Q ent ^ 
it was not necessary to allege the particular facts j m ] 
upon which the defendants relied as bringing The 
Xn within the statute Bearer v. and 55 

Corporation. 8 El. & Bl. 44 ; 2b L. J., Q. B. 311 , s0na i n 
4 .Tur (N.S.) 23. - 25 L. t 

In an action against, a railway companylo _ Ex< 
the full compensation claimed because ot a g c _ L 

default by the company to summon a jury ™th'n 

twenty-one (lavs, a pica that the claim was not 
a S iiS fide claim within the statute, but m venue 

«» »nn»w. t m 

su&gjm esW®* ts, 

Itl u « , » l. i, -. >« . » 

the breach being sufficient, according to me Insertion of Statute in Margin of Plea.]— 

contract as stated, any defence arising out of a , ian nc with r ule 21 of Trinity Term, 

condition not stated in the declaration g g deprives a defendant of all benefit he might. 

not supplied in law from the contract as stated, » • 4 ebe entitled to under any statute giving 

but capable of express proof be specially peaded, . to parties for acts done in pursuance 

though, if implied, it may be raised on a denial 1 . g eof Bartholomew v. Carter, 3 

of the averment of performance, or by demurrm, awgm thuco G . 135 . y L) . P . C . 

for want of such averments. Coulsom. Attwiwd, . J. C. P. 257 ; 5 Jur. 552. 

26 L, J., Ex. 244. Where, in an action for hunting over the plain- 

. . WVl -r 1 Pprqmi tiff’s land, the defendant pleaded not guilty by 

General Issue by Statute When Person T*® t tl L court , on an affidavit of the plain- 

entitled to Plead.]— If a party bona fide, and no , ^ h(j c0llld not discover the statute under 

absurdly, believes that he is acting in pursuant * > ' defendant meant to justify, made 

of a statute, he is entitled to the specwl-proteobon the defendant, to point out 

.which the legislature intended roi him, althou* X. tl davs the statute under which the 

he has dohe an illegal act Spooner j.MMow, <> ^ ^ ^ ^ , by 

Moore, P. 0. 257. See Order XXL r U. sl ‘ ould b ’ e struck out of the margin. 

Where a statute ar ves the plea of the cutial • . • ^ 8 M . & W . 312 ; 9 1). P. C. 


. 
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argument of a rule to enter a nonsuit in pur- 
suance of leave reserved. Bu r ridge v. Melioletts , 
6 H. & N. SB 3 : 30 L. J., Ex. 145 ; S L. T. 70S ; 
9 W. E. S45. ' 

Under 15 & 16 Viet. e.J6, s. 222, the judge at 
a trial has clearly power to amend a plea of not 
guilty by statute; by inserting in the margin 
additional statutes to those marked there ; not 
supplying 1 a totally new and different defence, bu t 
making out completely it he defence relied, on, 
and founded on the statute or statutes originally 
marked in the margin : and the court, even after 
trial, and during or after argument, can allow the 
plea to be further amended (on such terras as it 
may think fit) by inserting in the same manner 
additional statutes which are necessary to the 
defence relied on at the trial and founded on the 
statutes oriyinal.lv marked. Edwards v. Hodges, 
15 C. B. 477 ; 3 6. L. It. 472 ; 24 L. J., M. C. 81 ; 
1 Jur. (N.s.) 91 ; 3 W. It. 112. S. P., Egging ton 
v. Lichfield Corporation, 1 Jur. (n.s.) 908. 

Effect of Plea.] — Where a defendant is 

entitled to plead not guilty by statute, he may go 
into any defence that could be specially pleaded, 
whether such defence is founded entirely on the 
statute, or partly on the statute and partly not, 
or is n defence wholly independent of the statute. 
JIa and v. Monmouthshire Canal Co., Car. & M. 606. 

Under 3 & 4 Will. 4, c. 42, s. 1, an overseer 
sued for taking A.\s goods may still prove, under 
not guilty, that he, as overseer, distrained the 
goods for a poor-rate due from B., and that they 
were B.’s anti not A.’s. Ilaine v. Da ve//, 4 A. & E. 
.892 ; 6 N. & M. 356 ; 2 H. & W. 30 ; 5 L. J,, 
K. B. 307. 

In art action for breaking the outer door and 
entering the plaintiff’s dwelling-house, and seiz- 
ing his goods, the defendant may give in evidence, 
under not guilty by statute, that he had entered 
under a warrant of distress for rent, and was 
forcibly turned out of possession, and thereupon 
broke the door and entered, in order to seize the 
goods. Eaglet on v. Gutteridge, 11 M.&W. 465; 
12 L. J„ Ex. 359. 

The 5 & 6 Will. 4, c. 76, s. 76, provides that con- 
stables appointed for a borough shall, not only 
within the borough, but also within the county 
in which such borough is situated, have all such 
powers and privileges, and be liable to all .such 
duties, as any constable duly appointed has 
within liis const ablewick, by virtue of the .com- 
mon law or of any statute ; and by s. 133, in all 
.actions against any person, for anything done in 
pursuance of the act, he may plead the general 
issue and give the special matter in evidence. A 
borough constable was sued in replevin for an 
act done in discharge of his duty as a constable 
under that act, beyond the limits of the borough, 
but, within the county in which the borough was 
situate : — Held, that he was entitled, under non 
■cep it, to give the special matter of defence in 
evidence. Mellon v. Leather, 1 KL & Bl. 619 ; 22 
Ij. J., M. O. 77 : 17 Jur. 709. 

By 5 te 6 Will, 4, c. 63, s. 39, in all actions for 
.anything done in pursuance of the act, or in 
execution of tbt powers or authorities thereof, 
the defendant may plead the g< neral issue, and 
gi m the s; : art .t in evi lent e. and tl at the 
acts were done in pursuance or by the authority 
■of this act ; and if they shall appear to have been 
so done . . . the jury shall hud for the del m- 
‘dantA By s. 40 , no plaintiff shall recover u for 
any irregularity, trespass or >tfier wrongful pto- 
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this act, if tender of sufficient amends shall have 
been made” before action brought : and in case 
of no such tender made, that the defendant shall 
he at liberty, by leave of the court, before issue 
joined, to pay money into court, as in other 
actions :• — Held, that an inspector, who had ille- 
gally seized a weighing-machine under a bond fide 
belief that -he' was. acting at the time under the 
authority of the act, was entitled to the protec- 
tion afforded by s. 39 ; but that, considered with 
s. 40, such protection did not extend to entitle 
the inspector to a verdict in an action against 
him for the illegal seizure. Thomas v. Stephenson, 
2 El. & Bl. 108 ; 22 L. J.. Q. B. 258 ; 17 Jur. 597 ; 
1 W. E. 325. 

Nature of Defence stated in the Pleadings.] 

— In an action to restrain the defendants from 
erecting a urinal in Old Burlington Mews, the 
statement of claim alleged that the soil of the 
mews was vested in and was the absolute pro- 
perty of three of the plaintiffs. The defence did 
not admit this allegation ; hut alleged that the 
mews had long been a highway dedicated to the 
public, and belonged to the parish as one of the 
public streets thereof. At the trial of the action 
several witnesses were examined on both sides ; 
and, at the close of the defendant’s evidence the 
plaintiffs applied leave to call evidence in reply, 
to shew that the soil of the mews had not been 
dedicated to the public : — Held, that, as the 
plaintiffs were distinctly apprised by the plead- 
ings before the trial of the action what the 
nature of the defence would be, the application 
must be refused, Vernon v. St. Jawed Vestry, 
49 L. J., Ch. 130 ; 42 L. T. 82. 1 

Facts must be stated or Defence shut out] — 
Evidence is rightly rejected where the particular 
facts and circumstances sought to be proved are 
not stated or referred to in the defence. Scott 
v. Sampson, 51 L. J., Q. B. 380 ; 8 Q. B. D. 491 ; 
46 L. T. 412 ; 30 W.' It 541 ; 46 J. P. 408. 

An objection to the jurisdiction, although not 
raised in the pleadings, was allowed to be taken 
at the hearing, the state of the law on the ques- 
tion of jurisdiction having been unsettled at the 
time of filing the bill. Stone v, Thomas , 39 L. J., 
Ch. 168; L. It 5 Ch. 219; 22 L. T. 859; 18 
W. R. 385. 

Nonsuit in Former Action, how Pleaded,] — 

Where a plaintiff has been nonsuited in a former 
action, but brings a second action, relying upon 
the same causes of action, the defendant should 
(except when the action is one of ejectment) 
plead the nonsuit in bar of the second action, a 
nonsuit under Ord. XL. r. 6, being of the same 
effect as a judgment on the merits for the defen- 
dant. B // water v. Dunne , 10 L. R., Ir. 380. 

Plea of Accord and Satisfaction.] — A plea 
which does not in terms admit or deny the breach 
alleged in the declaration, but sets up a certain 
agreement come to between, the parties, which 
does not appear necessarily upon the face of it to 
be an agreement in accord and satisfaction, and 
is not alleged to have been accepted by the 
parties in accord and satisfaction of the causes 
of action in the dec) ami m mentioned: — Held, 
bad on demurrer. Barela g v. Bank of Xew 
Sooth Woles. 5 App. Cas. 374 ; 42 L. T. 196— P. C. 

Libel— Plea of Justification— Particulars, ]— 

A general plea of justification in an action of 
4-t.w rva- complained of consists of 



9 A. & E. 26: 8 JL J.‘, Q. B. JOa 
A declaration « gainst a steamboat company, 
for refusing to receive the plaintiff as a passenger,, 
stated that they were common carriers of pas- 
sengers for hire from Sou hampton to a pi e 


commencement of this action, n-u does he now. 
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a general charge against the plaintiff, is bad, 
unless the defendant, in his particulars, states 
specifically the facts upon which he relies in sup- 
port of the charge. Zievenberg v. Lahoucltere , 63 
L. J., Q. B. 89; [1893] 2 Q. B. 183 ; 4 R. 464 ; 
69 L. T. 172 ; 41 W. R. 675 : 57 J. P. 711— C. A. 

general Denial— Contract.]— To a statement 
of claim, or a counter-claim setting out a con- 
tract, and alleginga breach or several breaches, a 
general denial cannot be pleaded either in the 
form that the party so pleading “ does not admit,” 
or that “ he denies the statements” in the state- 
ment of claim or counter-claim ; but the making 
of the contract must be traversed or performance 
must be pleaded as the case may require. A tra- 
verse of the alleged breach is inadmissible. Sed 
per Palies, C.B. : — A pleading which denies the 
making of an alleged contract is in all cases 
unobjectionable in point of form. Dunne v. 
Clatu% 6 L. R., Ir. 395. 

That Libel was Falsely and Maliciously 

Published.] — In an action for libel the defen- 
dant may not in his defence deny generally that 
he i: wrote or published the same falsely or 
maliciously, as alleged,” but must set out the 
facts upon which he relies, either to shew justifi- 
cation or privilege. Belt v. Dawes, 51 L. J., 
Q, B. 359. 

Action for Recovery of Land.]— In an 

action to recover possession of land for nonpay- 
ment of rent, the defendant denied, first, that he 
became, or was, or is, tenant to the plaintiffs, or 
any of them ; and, secondly, that he paid rent to 
the plaintiffs, or any of them : — Held, embarrass- 
ing and defective, in not answering the substance 
of the claim by a denial that there was a sub- 
sisting tenancy in any person under the plain- 
tiffs. ' In such an action, when the pleader 
wishes to traverse the alleged tenancy it is neces- 
sary for him to negative any tenancy, whether 
subsisting in the defendant specially named or 
any other person under the plaintiffs. Rowley 
v. *LaJfa n, 10 L. It., Ir. 9. 

In an action for the recovery of land, a state- 
ment of defence alleging that the defendant is in 
possession operates (by virtue of Ord. XIX. i\ 15, 
of the Rules' of Court, 1875) as a denial of the 
allegations in the plaintiff's statement of claim, 
and requires the plaintiff to prove them. Dan- 
ford v. Me A unity, 52 L. J., Q. B. 652 ; 8 App. 
Cas. 456 ; 49 L. IV 207 ; 31 W. II. 817 — H.L. (E.) 

In an ejectment on the title by the assignee of 
a lease against the assignors, the statement of 
claim alleged an assignment by , deed by the 
defendants to the plaintiff : and the defendants, 
in their defence, denied “that they assigned or 
■made over the premises” to the plaintiff : — Held, 
that the defence put in issue the execution only 
of the instrument of assignment, and that .it. was 
not open to the defendants upon the pleading 
to contend that the assignment, though in fact 
made by deed executed, was illegal and void, as 
contrary to a. covenant, agah n alienation in the 
lease. '' Hayes v. Corcoran, 8 L. IB, Ir. 75. 

The state j u i oi elai n in an action to recover 
possession of laud for non.) ivmciit of rent, 
alleged a lease of the lands, that it was subsisting, 
that the lessee entoro under ir. that the defen- 
dant ei cored unbei rhu lessee, and was. ai the 
time of action brought, in possesion. The defence 


premises, or any part thereof, as tenant or sub- 
tenant to the plaintiff V -Held, that the defence 
was embarrassing, and should be set aside. 
Barnes v. Barnes , 8 L. R., Ir. 165 — 0. A. 

Where the statement of claim, in an ejectment 
for nonpayment of rent, alleged that the plaintiff 
let the premises to the defendant at a rent, and 
that one year’s rent was due and unpaid, a 
defence, denying that “ the defendant is or was 
tenant to the plaintiff, or any other person, for 
the said premises,” was set aside as embarrass- 
ing. Hildige v. O' Farr rtf 8 L. R., Ir. 158 — 
C. A. See Rules of Supreme Court, 1883. Ord. 
XXL r. 21. 

Traverse.] — Under non assumpsit the 

consideration for the promise is not traversed. 
Passenger v. Brooks, 1 Scott, 500 ; 1 Bing. (N.C.) 
587: 1* Hodges. 123; 7 Car.' A P. 110; 4 L. J., 
C. P. 195. 

Want of consideration, or any matter other 
than a direct denial of the contract, cannot be 
given in evidence under non assumpsit. Ib. 

In an action on a contract founded on an 
executory consideration the plaintiff averred 
in his declaration that the consideration had 
been performed, and the defendant pleaded non 
assumpsit : — Held, that on this plea the question 
whether or not the consideration was in fact 
performed could not be gone into, and that to 
entitle the defendant to go into that question, he 
should have pleaded that the consideration had 
not been performed. Gibson v. Harris . 8 Car. 
A P. 378. 

In an action on a guarantee the defendant 
may shew, under the general issue, that the con- 
sideration alleged in the declaration is not the 
actual consideration to be inferred from the 
instrument. Rallies v. Todd , 1 P. A D. 138 ; 8 
A. & E. 846; 8 L. J., Q. B. 35. 

To an action on a guarantee, the defendant 
pleaded non assumpsit: — Held, that under this, 
plea he could not give in evidence, that, subse- 
quently to the execution of the agreement, and 
whilst it was in the possession of the plaintiff,, 
a seal was affixed to the defendant’s signature,, 
so as to make the instrument purport to be a 
deed, but that such defence ought to be pleaded 
specially. Davidson v. Cooper , 1 1). A L. 377 : 
11 M. A W. 778 ; 12 L. J., Ex. 467. 

The 3 A 4 Will. 4, c. 52. s. 108, required that 
previously to the unloading of goods carried 
coastwise, a written notice of the ship’s arrival* 
signed by the master, should be given to the- 
collector or controller of customs by the master,, 
owner, wharfinger, or agent of the ship, and that 
certain documents should be obtained. In an 
action for demurrage : — Held, that noncom- 
pliance by the plaintiff with these provisions 
could not be given in evidence under the general, 
issue. Adcock v. Taylor, 6 X. A M. 296 r 2 H. A W, 
58 ; 1 Jur. 513. 

In an action on an express contract, which, on. 
production at the trial, contains an interlineation 
in a material part, if the plaintiff proves that the 
instrument was originally executed without the 
interlineation, and in the form declared upon, 
the defendant cannot, under non assumpsit, con- 
tend that i» ! as been a, voided the subsequent 
liberation. If mml aj v. Trt eery, i P. A D. 661 . 
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beyond; the seas, Flea, that they were not rem^ against the vessel, and therefore the o'tw® 
common carriers of passengers for hirer — Held, salts being in their nature different, thependency 
that .the : |>lea ; . put in issue' only the fact of the of otic suit could not be pleaded in suspension 
company being common carriers of passengers of the other. Hornier v. Bell , 7 Moore P. C. 2t>7. 


' . co m pany being com: 
'..'•.from and to the pi 
. etice to the' : question 
realm extended to a 


laces named, without refer- 
1 whether the custom of the 


Another Action pending.] — In an , action. 


realm 'extended to a carrying beyond the seas, against one of several joint contractors, the 
Benefit. . y. Peninsular and Oriental Steamboat defendant cannot plead in abatement the pen-: 
f 6 C. B. 775. - dency of another action for the same cause against 

♦So, in an action for goods sold and delivered, another of the joint contractors, and in which he 
evidence is admissible under non assumpsit to was not himself a defendant. Henry v. GotdMy, 
shew that the article was a machine for which 15 M. & W. 494 ; 4 D. &;L. 6 ; 15 L. J. } Ex. 298 ; 
nothing was to be paid unless it worked well. 10 Jur. 439. 

and the defendant is entitled to a verdict, if Of. Cases ante, Staying Proceedings, col. 
lie shews that the machine did not work well. 294’. 

(rnmndseH \\ HimbP2 Giilep2S ; 1 M. k W. 352 ; 


5 L. 3.. Ex. 154. 

Where a declaration was for goods sold and 
delivered, and an account stated, the defendant 
pleaded that by a deed the plaintiff released 

ilui defendant,' to which the plaintiff replied j udicature , Act) i 878 s . 2 i, sub-s. 3. feE. S. 0., 
non est factum — Held, that under this issue the J883 Ords YTY yyt 

plaintiff was not entitled', to shew that the cause *’ *Y ; ‘ 5 * 

of action accrued subsequently to the date of the Difference between Set-off and Counter-claim,] 
release; but should have made it the subject of — The 2 Geo. 2, c. 22, relieved a party who owed 
a new assignment. Juhb v. Hills. 3 D. & L. 346 ; another a debt from the obligation to pay and 
15 L. >1., Q. B. 94 ; 9 Jur. 1057. seek his remedy by a cross-action, by enacting 

that where there are mutual debts one maybe 

Action pending Abroad.] — In a transitory set off against the other. If the debt due to the 
action a plea in abatement of an action pending defendant exceeded that due from him to the 
in a foreign court is bad. Scott v. Seymour (Lord), plaintiff, that act gave him no remedy for the 
31 L. J., Ex. 457 : 8 Jur. (N.s.) 568 ; 6 L. T. 607.; excess, he must have sued for that in a separate 
10W. II. 739. Affirmed, 1 H. & 0. 219 ; 32 L. J., action. The judicature act alters this so far as 
Ex. 61 ; 9 Jur. (N.s.) 522 $ 8 L. T. 511; 11 to authorise the court to give judgment for the 
W. it. 169 — Ex. Ch. excess. But that is all ; the set-off is not an 

To an action on an American judgment, the. independent action, it is still a defence, and 
defendant pleaded that it was erroneous accord- nothing more. If the plaintiff, before the judi- 
ing to the law of New York, and was liable to nature act, chose to discontinue his action, the 
be reversed, and that he was prosecuting pro- defendant could not claim, to have his set-off 
eeedings in appeal, which were pending : — Held, tried. It fell with the action, to which it was 
that though the pendency of an appeal might and still is an adjunct. — Per Lush, L.J. Gather - 
afford ground for an equitable interposition of cole v. Smith, 50 L. J., Q. B. 681; 7 Q. B. 1). 


d. Set-off and Counter-claim. 

1. When Allowed — Nature and Effect 
, of, «&c. 


the court, and on proper terms to stay execu- 
tion, it was no bar to the action itself. Scott v. 
PUhinyton , 2 B. & S. 783 : 31 L. J., Q. B. 81 ; 8 
.Jim*. (N.S.) 557 ; 6 L. T. 21. 


626; 45 L. T. 106 ; 29 W. R. 577 ; 45 J. Ik 812 
—0. A. 

To my mind, the legislature has made no dis- 
tinction whatever between counter-claim andsefc- 


A Scotch steamer ran down an English vessel off. A set-off is a counter-claim, and a counter- 
in the Humber. An action was commenced in claim is a set-off. — Per Bramwell, L.J. Ib. 
the court of admiralty in England by the owner I do not quite, as at present advised, feel 
of the English vessel against the owner of the satisfied that a set-off and counter-claim are 
steamer, and a warrant of arrest issued against intended by the rules to be the same thing ; I 
the ship ; but before the ship could be arrested am disposed to think that the two things are 
she had sailed for Scotland. A suit was then differently regarded in those rules, but it is un- 
commenced by the owner of the English vessel necessary to refer to the rules that have reference 
against the owner of the steamer, in the court of to it for the purpose of shewing it. — Per Bag- 
session in Scotland, for the damage, and the gallay, L.J. I Ik 
steamer was arrested under process of that court, 

but subsequently released upon bail. The pro- Whether Counter-claim an Independent Action.] 

ceedlngs in the court of session were still pending, — Semble, that a counter-claim is an independent 
when tlic steamer, having come within the juris- action, and not part of the original action, though 
diction of England, was again arrested under for convenience the two are tried together, 
process of the high court of admiralty in England, Vavasseur v. Krupp (15 Ch. I). 474) questioned, 
and an action for damage commenced in that Bed dull v, Maitland, 50 L. J., Ch. 401 ; 17 Ch. I), 
court for the same cause of action as was still 174: 44 L. T. 248 ; 2,9 W. R. 484. 
pending in Scotland, the proceedings in the court A counter-claim is not equivalent to a separate 
of session being abandoned. The owner of the action. Where, therefore, a defendant has de- 
steamer appeared under protest in the admiralty livered a defence, and counter-claimed, and the 
court, and pleaded lis alibi pendens : — Held, that plaintiff has then discontinued his action, the 
the plea, <.f lb alibi pendens was bad, as tin: suit defendam cannot proem twite, Ids counter-claim, 
in tworhmd was, in t lie first instance, in personam. Yavus&cnr v. Hrupp, 15 Ch. D. 474; 28 W. R. 
the proceedings being commenced by process 366. 

against the person of the owner of the vessel' and By discontinuing an action after a counter- 
in' arrest uf rhe steamer only collateral to secure claim has been delivered, a plaintiff cannot 
dm del r. while but proceedings in tin uhniraltj mu an end to it so as to proven: the defendant 


----- — t >. 
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intended to give rights against rhird parties J 
which did not- exist before ; but it is a rule of | a 
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• contained in the counter-claim. Tavasseur v. 
Krnpp (15 Ch. D. 474) overruled. McGowan v. 
Middleton, 52 L. J., Q. B. 355 ; 11 Q. B. P. 464 ; 
31 W. 11. 835 — C. A. s 

An action commenced in the high court 
cannot be sent down for trial in a county court 
under s. 65 of the County Courts Act. 1888. where 
the plaintiff has discontinued and only a counter- 
claim by the defendant remains to be tried. Key. 
v. City of London Court Jndye, 60 L. J., Q. B. 
575 ; [1891] 2 Q. B. 71 ; 64 L. T. 869. 

Ho Order on Counter-claim until Plain- 
tiff's Claim disposed of.]— In an action for an 
account of rents and profits, the defendant de- 
livered a defence and a counter-claim, to set off 
money due to him from the plaintiff under an 
award. The plaintiff in his reply simply joined 
issue generally, and the defendant then, treating 
the counter-claim as admitted, moved under Judi- 
cature Act. Old. XXXIII. and Ord. XL. rr. 10 
and 11. for an account of what was due to him 
under it : — Held, that the case was not one for 
an account under Ord. XXXIII. ; and that no 
order could be made on the counter-claim before 
the principal claim of the plaintiff was dealt 
with, liolfe v. Maclaren, 3 Ch. IX 106 ; 24 
W. It. 816.' 

An order will not be made upon a counter- 
claim until the original claim has been dealt 
with. Aithen v. Dunbar. 46 L. J., Ch. 489 ; 25 
W. E. 366. 

Therefore, when in answer to a statement of 
claim a defence and counter-claim had been 
delivered, and some months after the expiration 
of the period allowed to the plaintiff for apply- 
ing a motion was made for a decree according 
to the prayer of the counter-claim, the motion 
was dismissed. lie 

Heed not equal Plaintiff’s Claim.]— It is not 

essential to a good counter-claim that it should 
show a claim to an amount equalling the plain- 
tiff’s claim. Most ij n v. Wert. Most if n Coal Co.. 45 
I.. J., 0. P. 401 ; 1 C. P. I). 145 ;* 34 L. T. 324 ; 
24 W. R. 401. 

Separate Counter-claims against Joint Plain- 
tiffs.] — When two or more sue for a joint claim, 
the defendant may set up against each indivi- 
dual plaintiff separate counter-claims sounding 
in damages. Manchester, Sheffield and Lincoln- 
shire By. v. Brooks, 46 L. J., Ex. 244 ; 2 Ex. 
I). 243 ; 36 L. T. 103 ; 25 W. It. 413. 

Two railway companies having, as joint lessees 
of a railway, sued for statutory tolls, the defen- 
dant set up against each company separate 
counter-claims for damages in respect of delay 
in the delivery of goods. The plaintiffs applied 
to strike out the counter-claims, but no reasons, 
were alleged why they could not be conveniently 
disposed of in the action : — Held* that the 
, counter-claims ought not to be struck out. Ih. 

Counter-claim must he against Plaintiff.]' — 

A counter-claim must seek some relief against 
the plaintiff, and is not the proper form for a 
defendant’s claim against a co-defendant for 
indemnity. Furness v. Booth , 46 L, J., Ch. 112 ; 
4 Ch. I). 586 ; 25 W. E. 267. ' See.. infra, col. 854. 

Effect of Judicature Act and Rules.*] — Rule 3 j 

,-vP n-r.,1 YTY T»«W -ncrae 


procedure designed to prevent the necessity of 
bringing a cross-action in all cases where the 
counter-claim may conveniently be tried in the 
original action. " Milan Tramways Co., In re, 
TJieys, Ex parte, 52 L. J., Ch. 29 ; 22 Ch. D. 122 ; 
48 L. T. 213; 31 W. B. 107. Affirmed, 53 
L. J., Ch. 1008 ; 25 Ch. D. 587 ; 50 L. T. 545 ; 
32 W. R. 601— C. A. 

“ Connected with the Original Cause or 
Matter” — Third Party.] — An action asking 
relief as in detinue was brought against a sole 
defendant, who had seized goods which B. had 
assigned to the plaintiff under a bill of sale. 
The sole defendant filed a defence and a counter- 
claim impeaching the bona tides of the plaintiff’s 
bill of sale, and alleging a bill of sale by B. to 
himself, and by such counter-claim claimed, (1) 
relief against the plaintiff, and (2) as against B. 
the money due under the bill of sale from B. to 
himself, and damages for the alleged fraud. The 
counter-claim against the plaintiff was abandoned 
at the hearing : — Held,! that the relief asked by 
the defendant against B. was not a matter 
sufficiently “ relating to or connected with the 
original cause or matter ” to be the subject of a 
claim under s. 24 of the Judicature Act, 1873. 
Barker v. Blather y, 51 L. J., Ch. 509 ; 19 Ch. I). 
473 ; 46 L. T. 52 ;*30 W. E. 362. 

Ord. XIX. r. 3, is sufficiently general to allow 
a counter-claim by way of .defence whether or 
not it is connected with or of the same character 
as the plaintiff’s claim, and whether it sounds in 
damages or not. Gmy v. IVehh, 51 L. J., Ch. 
815 ; 21 Ch. I). 802 ; 46 L. T. 913 ; 31 W. R. 8. 

The plaintiff, the trustee of a settlement, by 
his statement of claim pleaded that the defen- 
dant, a cestui que trust of the settlement, had, 
by deed, covenanted to indemnify him against 
an innocent breach of trust in consequence 
whereof he had been compelled to bring 10,000?. 
into the settlement, and had incurred costs: 
and he claimed 1 1 ,000 1. The defun< lant delivered 
a defence and two counter-claims, making the 
plaintiff and A. defendants to the counter-claims. 
By the defence he denied that any claim had 
been made upon or loss sustained by the plain- 
tiff, and he impeached the validity of the deed 
of covenant. By his first counter-claim, he 
stated that the plaintiff and A. were the exe- 
cutors of the will of his father, who had joined 
in the covenant, and had also given to him a 
covenant of counter-indemnity, and he claimed 
that the plaintiff must be held to have admitted 
assets, and to have retained the amount of his 
claim, out of his testator’s estate, or otherwise 
that such estate might be administered for the 
purpose. By the second counter-claim, he stated 
that his father had appointed 10,000/5. to A. on. 
a secret trust to satisfy the liability as to the 
10,000?. and he claimed performance of this 
trust accordingly -Held, that both counter- 
claims must be excluded as not being sufficiently 
connected with the original subject-matter of 
the action, and as calculated unduly to embar- 
rass and delay the plaintiff. Faded ek v. Scott, 
45 L. J., Ch. 350 : 2 Ch. Ih 786 ; 24 IV. 11. 723, ' 

The relief claimed by a counter-claim must 
relate to the spun iiu subj< c -n after of ilieacHun. 
Harris v. Gamble , 46 L. J.. Ch. 768 : 6 Ch. I). 
7-18. 

- — Foreign Government Submission to 
Jurisdiction.]— -Where in an action :W the 
appointment of new trustees of a fund the defers 
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dant 1 "counter-claims for damages • for libel, the 
.court will as a rule strike out the counter-claim 
and leave the defendant to bring an independent 
'action in respect of the libel. The fact that the 
plaintiffs are a foreign government against whom 
the defendant cannot bring an action for libel is 
not sufficient reason for allowing him to proceed 
by counter-claim so as to take advantage of the 
■ circumstance that the plaintiffs have, by bring- 
ing their action, submitted to the jurisdiction 
of ' the court. South ■■African Republic v. La 
Cowpagme. Franco- Beige , 66 L. J., . Oh. .747 ; 
[1897] 2 Oh. 487 : 77 L. T. 241 ; 46 W . B. 67 — 
0. A. 


| Claim against Separate Estate of Wife — 
j Counter-claim for Debt due to Wife.] — In an 

j action against a wife to enforce against her 
| separate estate an alleged debt, the husband 
j was joined as a formal defendant. By their 
joint defence the husband and wife denied the 
debt, and by way of counter-claim claimed a 
debt due to the wife, and also the restitution of 
I four pictures belonging to the husband, and 
i alleged to be retained by the plaintiff against 
j their claim on the wife Held, that the husband 

i and wife's claim was properly raised by -counter- 
! claim. Hadron v. Mochi , 47 L. J., Ch. 604 : 8* 
Ch. D. 569 ; 38 L. T. 635 26 W. E. 590. 


Counter-claim in respect of Matter for which Claim by Plaintiff in her own Eight — 
Action not Maintainable.] — To an action by an | Counter-claim against her as Executrix.]— 

administrator for the balance of the intestate’s | Where a plaintiff sues in her own right, a. 
banking account at the time of his death, the j defendant will not be allowed to set up, by 
defendants in their defence sought to avail them- way of counter-claim, a claim against the plain- 
selves, either by way of set-off or of counter- tiff as executrix. Macdonald v. Cariwjton , 48- 
claim, ? of 'a debt due to them from the intestate L. J., Ch. 179 ; 4 C. P. I). 28 ; 39 L. T. 426 ; 
as , one . of several makers of a promissory note 27 IV . E. 153, 


for 1,000/. which did not become due until after 
the in. testate's death. Reply, that before action 


Action by Executor — Counter-claim against 


an order was made in an administration suit in | Testator’s Estate,]— The executors of M., a 
the chancery division, to take an account of the I holder of debentures of a company, commenced 
debt and liabilities affecting the personal estate ! an action to have the trusts of a deed for 
of the deceased, of which the defendants before securing payment of the debentures of the corn- 
action had notice ; and that, under 23 & 24 Viet, pany carried into execution. The company 
c 38, s. 14. equity would restrain any proceedings delivered a defence and counter-claim, alleging 
on the note until the account had been taken that M. had been a director and promoter of the 
Hold, that the claim in respect of the promissory company, and while filling those characters had 
note could not be relied on as a set-off ; and that joined with other persons in selling an estate 
in accordance with the practice in equity, the to the company at a profit, concealing the fact 
defendants must under the circumstances be of his interest in the estate, and that he had 
restrained from setting it up by way of counter- received more than the claim as his share of the 
claim, and be left to prove for it in the adminis- profit of the transaction. The plaintiffs applied 
tmtion suit. Newell v. National Pro vincial to have the counter-claim excluded on the ground 
Ranh of England , 45 L. J., C. P. 285 ; 1 G. IV D. that it could not be conveniently disposed of in 
496 - 34 L T 533 * 24 W. E. 458. the present action. The application was refused. 

J Huggom v. Tweed , 10 Ch. 1). 359 ; 40 L. T. 284 ; 

Counter-claim and Set-off in Reply.] — A plain- 27 W. E. 495— C. A. 
tiff may, in his reply to a counter-claim of the , 

defendant, counter-claim in respect of a cause of 1 Leave to enforce Judgment of another Bivi* 
action accrued after the issue of the writ, but sion.]— In a counter-claim a defendant may refer 
arising at the same time and out of the same to statements of fact in the pleadings on which 
transaction as the counter-claim of the defen- he intends to rely, without setting them out 
clant. Take, v. Andrew*, 51 L. J., Q. B. 281 ; 8 again in full. An action was commenced in the. 
Q. B, P. 428 ; 30 W. E. 659. chancery division to set aside a mortgage. The 

defendant subsequently commenced an action in 
Equity to set aside Deed.]— Where in an the queen’s bench division for payment of his 
action for rent due under a lease of coal mines mortgage debt, and obtained judgment, which, 
it was shewn in the defence that the plaintiff however, by order of the judge of that division, 
had no title to part with the mines, and that he was not to be enforced without the leave of the 
knew this when he granted the lease, but that judge of the chancery division. The defendant 
the. defendant did not know and had not the counter-claimed in the action in the chancery 
means of knowing it, and that he had not division, for leave to enforce his judgment, or in 
entered into possession or done anything to the alternative for judgment for what was due 

prevent his repudiating the lease Held, that under his mortgage deed. On motion to exclude 

as equity under such circumstances would set the counter-claim : — Held, that by analogy to 
aside the lease, although there had been no the old practice, in a suit where, on a prima 
actual fraud on the part of the plaintiff, the facie case being made out, an injunction would, 
defendant was entitled to repudiate, and, the under such practice, have been granted to restrain 
defence so shown was a good answer to the the defendant proceeding to enforce his judg- 
aetion. Moxti/n v. Wed Monty n Coal Co,, 45 merit, the order made by the judge of the queen’s 

Tj. J., a P. 1 01 ; I e. B. I). 145; 34 L. T. 324 : bench division was a proper and convenient 

24- W\ E. 401. form of order to make under the present prae- 

T1 re be ng a breach of the covenant for tice : — but held, secondly, that inasmuch as no 
title, and the defendant being entitled to some action could have been brought to enforce the 
damages for such breach Held, that ho might judgment, the counter-claim was wrong, and 
claim'" such damages by way • of counter-claim must be struck out, ,aud that the proper way for 

. , 'T ii , • !• 1 1. it. T. ‘I 1 , A m "k iA -J n / lrrn-t/ 37 'if 11 ’’OO In 
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Co. w Smith, L. J.. Ch. 251 ; 18 Ch. D. 506 ; price of the advertisements or damages for 
it L. I. Ill ; 28 W. 11. 606. ! neglect to register the agreement to give him 

fully paid-up shares : — Held, that no such set-off 
Action by Assignee of Policy— Set-off by j or counter-claim could be pleaded. Mu-mfonVs 
Insurers of Claims against Assured.]— -In an (i tw * (qq Ch. I). 643) followed. Government 
action by the assignee of a policy of marine j Sewrity Investment Co . : v, Bempsenj, 50 '■%. i$. r 
insurance, the insurers are not entitled to set off ] q # B> 199. 
a debt incurred with them by the assured for j 

premiums on policies effected with them by the j Sights of one Surety sued alone— Joint Debt 
assured after the date of the assignment; for. | of Defendants — Debt due from Plaintiff to 
the claim under a policy for a loss is for unliqui- j Co-Surety.] — Action on a covenant to pay all 
dated damages to which no set-off could be | liabilities which the plaintiff might incur under 
pleaded at law under the statutes of set-off in an j a deed of assignment made between the plaintiff 
action by the insured, nor in equity in a suit by j ai) d other parties. The defendant pleaded that 
the assignee, and therefore the debt incurred by covenant was the joint arid several covenant 
the assured is not a “ defence ” open to the I 0 f himself and one Wilson, and that before 
insurers under 31 & 32 Viet. c. 86, s. 1, that j action the plaintiff was indebted to Wilson in an 
statute being intended merely to amend pro- | amount exceeding the plaintiff’s claim against 
•cedure and not to alter the rights of the parties | the defendant ; and that Wilson had assigned the 
to the policy ; nor is the debt incurred by the ,| plaintiff’s debt 'to himself and the defendant in 
assured the subject of !i set-off ” or counter- j equal shares as tenants in common. As to one- 
claim ” within the meaning, of the Rules of the i half of the plaintiff’s claim the defendant claimed 
.Supreme Court, Ord. XTX. r. 3. Pella s v. Xcptune ■ f 0 se t off one-half of the debt so assigned, and as 
Marine Inm ranee Co 49 L. J., C. P.^153 ; 5 i £ 0 the other half, the defendant said that he was 
C. P. I). 34 ; 42 L. T. 35 ; 28 W. R. 405 — C. A, > entitled to be exonerated by his co-surety Wilson, 

. .. , , . ,, ~ m . . . and to call upon him to contribute in equal 

Action jby Assignee of Debt Claim again t j shares to the payment of the plaintiff’s claim, 
Assignor.] As a defence to a claim by | ail< q was entitled to set off the share remain- 
plaintiff as assignee of the balance of a debt due . r posted in Wilson against this part of the 
from the defendant to B. for work clone under a : pj a | n tiff’s claim : — Held, that the defence was 
-contract, the defendant counter-claimed against . n0 answer to the plaintiff’s claim. Bowyear v. 
the plaintiff tor damages for breach of the con- , p 50 L j . ^ B> m . 6 q, B . D. 540 ; 29 
tract by B. : — Held, that the defendant was i R 664 
entitled to counter-claim for such damages, but , 

.nilyas a s&qS to the plaintiffs claim. Young j Aotioll de iayed-Breach of Trust-Bill of 

W A R fo tw’ 4< L ' J '’ ! 3 hX ' D ‘ U ‘ ; 26 1 Exchange.]— An action was brought by a tenant 

. it. 406 . . j for life and other eestuis que trusts against- the 

In such a case the f "daim should shew trust of settlcmellt ? 01 . breach « of trust, 
on the face ot it .that the defendant does n 't as ^ thftt the 

seek damages again t. the planitifl but only to 'breaches- of trust had been sanctioned by the 
set them oft against the plamtift s claim. Ib. j tenant fol . life . anfl aIs0 set up a counter / c i aim 

Claim for Dissolution of Partnership— Counter-! upon a bill of exchange for 45Z., claiming pay- 

■ nUim for Services rendered.]— To an action for ! “lent of that amount, and that the income of the 
dissolution of partnership the defendant, after i tenant for life, arising from the property subject 
denying the partnership, set up a counter-claim , to the settlement might be applied towards 
stating transactions which raised an altogether j payment of the M., and any other sums which 
different cause of action, and claiming remunera- 1 the trustee might be ordered to pay : — Held, that 
lion from the plaintiff for his services. Such the counter-claim must be struck out under 
transactions were totally unconnected with the j ^ r( ^* XXI.. r. 15. Fe ft da ll v. O' Connell, 52 L. T. 
partnership, the subject, of the plaintiff’s claim : 1 5 38. 

— Held, that such a claim was not convenient to | . . 

be disposed of in the present action, ami that the . Set-off Defendant against Principal — Action 
defendant could not be allowed to avail himself | *7 Agent.]— In an action of trover and for goods 
of it ; but that it was a proper subject for a ! sold and delivered a defendant cannot set off a 
■cross-action. Xavier v. Fairer, 26 W! B. 809. I claim for unliquidated damages which he has 

| against a third party on another transaction, 
Action for Calls by Liquidator— Claim for Debt : although the third party happens to be the 
rfrom, Company.] — A person who has been duly j plaintiff’s principal. Tag art v. Mar cun, 36 W. R. 
settled on the list of contributories of a company, 469. 

.and on whom calls have been duly made, cannot 

(even in the case of a voluntary liquidation), in Action for Rent — Counter-claim for Damages 
.an action for calls by the liquidators of the for Libel,] — In an action for rent, the court 
•company, counter-claim for a debt or damages refused to allow the defendant to set up a 
due to him from the company. The defendant, counter-claim for damages for a libel not con- 
n newspaper proprietor, agreed to take fully neeted with the subject-matter of the action. 
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In an action to recover the possession of land 
for nonpayment of rent, a counter-claim, in the 
absence of special circumstances, will not be 
.allowed. ITddhje v. O' Farrell, 8 L. R., Ir. 158 
— G. A. 

In an action by the assignee of the lessor to 
recover possession of demised land for nonpay- 
ment of rent, the defendant, the assignee of the 
lease, delivered a counter-claim for a sum exceed- 
ing the rent in. arrear, and consisting partly of 
arrears of annuities claimed by the defendant, 
and partly the sums which the defendant alleged 
•she had been compelled to pay for head rent of 
the premises. The annuities were, under the 
•' will 'of .‘the original lessor (according to the con- 
struction of the will for which the defendant 
-contended), chargeable on the lessor’s interest in 
the premises. The court refused a motion by the 
plaintiff to set aside the counter-claim, but 
-directed the counter-claim to be amended by 
setting out the material portions of the will in 
exteriso, with liberty to the plaintiff to reply and 
•demur to the amended pleading. Whitton v. 
Hanlon, 16 L. II., Ir. 137. 

In an ejectment for nonpayment of rent, 
brought by the devisee of a deceased lessor 
against a "person claiming the interest in the 
lease, the defendant made a counter-claim, in 
fsubstance alleging that through a mutual mistake 
of the lessor and lessee a bulk instead of an 
uereable rent was reserved, that such acreable 
rent at the stipulated rent per acre would have 
been less by 45/. yearly than the rent reserved 
in the lease, and that by taking credit for the 
■excess paid in respect of the rent actually 
reserved, all rent properly due and claimable 
under the lease had been paid, up to the time of 
action brought, and the defendant counter- 
-claimed to have the lease rectified by reducing 
the rent thereon from the bulk rent of 119Z.15.s-, 3d. 
to the sum of 74Z. yearly, being the alleged 
.acreable rent Held, that the counter-claim 
should be set aside. Cavern v. Christopher, 10 
L. E., Ir. 38 — C. A. 

Where, in an action to recover possession of 
Rand for nonpayment of rent, the defendant 
traversed the contract of tenancy, and counter- 
claimed for damages for breach of that contract, 
ami it appeared that there was no defence to the 
claim for possession, the court, upon the defen- 
dant’s refusal to withdraw his defence, ordered 
the counter-claim to be struck out. Ltmghrey v. 
Maguire, [1897] 2 Ir. It. 140. 

In respect of Matters arising after Action 
brought.] — A counter-claim founded on facts 
which have arisen since the action was brought 
must be pleaded as so arising, so that the plaintiff 
may be able to confess the plea ; and if it is not 
so pleaded the plaintiff should take out a 
summons to strike it out, unless it is amended. 
Flits v. J Ttnmm, 35 L. T. 585 — 0. A, 8. 
Bourhe v. Nirltol. infra. 

When a defendant delivers a counter-claim 
.any damages thereby claimed must be limited, to 
the date when, the writ of summons was issued, 
Orhjinal Harlleueol Collieries (\k v. (ribh 46 
L. Oh. 31 1 : 5 Ch. .0. 713 ; 36 L. T. 433. 

Belief can be given on a counter-claim in 

spt t of a cause of action a< < rued to the defen- 
dant subsequei fly to the is? ue of the writ in the 
original action. Original Hartlepool Colli cries 
Co. V fribh (y Ch. 1). 7 i.T) not 7* liowed. Bed flail j 
w h, X, Oh; 401:; 17 Oh. 1X174; 

44 L. T. 248 ; " " ftJ - 


Andrews, 51 L. J.. 
30 W. R. 659. 


850 

Q. B. 281 ; 8 Q. B. IX 428 : 


Leave to set up refused on Ground of Belay. ]- — 

When a defendant in a foreclosure suit obtained 
an order for leave to file a counter-claim by way 
of set-off, and through the negligence of his 
solicitor no counter-claim was delivered, and a 
decree of foreclosure was made in his absence, 
an application more than six months afterwards 
for leave to file the counter-claim was refused on 
the ground of delay. Wilkins v, Bedford , 35 
L. 1X622. ' 

Refusal to Allow— Discretion. ] — It is in the 

discretion of the judge under Ord. XIX. r. 3, to 
refuse permission to a defendant to avail himself 
of a counter-claim, which cannot be conveniently 
disposed of in the action. Naylor v. Farrer , 
26 W. R. 809. See Hur/gons v. Tweed , 10 Oh. D. 
359 ; 40 L. T. 284 ; 27 W. R. 495—0. A. 

The court has a discretion to exclude a counter- 
claim which may unduly delay the action. Gray 
v. Webb , 51 L. J., Oh. 815 ; 21 Ch. D. 802 : 46 
L. T. 913 ; 31 W. R. 8. 

Order made to exclude a counter-claim, on the 
ground that in it such a joinder of causes of 
action had been made, without the leave of the 
court, that the fair trial of the action would be 
embarrassed. Compton v. Preston, 51 L. J., Oh. 
680 ; 21 Ch. D. 138; 47 L. T. 122; 30 W. R. 
563. 

Betting Aside.]— In an action to recover 
possession of land for nonpayment of rent, anti 
for a year’s rent, amounting to 3467.2#, Od., due 
the 29tli September, 1883, the defendant, niter 
alia, pleaded, as to 21Z., part of the rent claimed, 
eviction by the plaintiff from a portion of the 
lands, in 1*877, the value of which the defendant 
alleged was 21Z. ; as to 10Z. ISs. 10d., other part 
of the rent claimed, a set-off for poor rate, to 
which the plaintiff, as landlord, was liable, and 
he brought the residue of the rent claimed into 
court. The defendant also delivered a counter- 
claim, as to so much of the plaintiff’s claim as 
claimed payment of the said sum of 346Z, 2s. 6<A, 
for 84Z. for the plaintiff’s use and occupation of 
the seven acres for four years ; and, secondly, 
for 100Z. damages for breach of an alleged 
contract by the plaintiff, iri consideration of the 
surrender of the said seven acres, to grant a 
reasonable abatement of the rent of the residue 
of the lands during the defendant’s un expired 
term. The poor rate was paid after action 
brought. On motion by the plaintiff to strike 
out so much of the defence as relied on the 
set-off and payment into court as embarrassing, 
on the grounds that the payment relied on by 
way of set-off was made after the commencement 
of the action, and the payment into court was 
irregular and not in compliance with the statute 
and Ord. XXX. r. 5, and that the counter-claim 
could not.be conveniently tried in the action, the 
court granted the morion, and set aside these 
portions of the defence and counter-claim. 
Bon eke v. Nlrk of. 12 L. R.. Ir. 415. 

A motion to set: aside a counter-claim and a 
motion for judgment upon admissions of fact in 

m i if _ ' - i. t . .. 
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new action he is not entitled, under rules of a: 
court, 1875, Ord. XXXVI. r. 6, to have the issue n 
in his counter-claim tried before the other issues g 
in the action. Piercij v. Young, 15 Ch. D . Ho ; ± 

42 L. T. 292. . . , 

AVhcther the issues raised by a claim aiicL si 
counter-claim shall be tried together or separately p 
is a matter of convenience. Woodput. In 4 
Thompson v. Woodjinc, 4i L. J.. Ch. >32 , 38 V 
L. 1V753 ; 26 AV. H- 078. 

proceedings at Trial.]—’ When the court was c 
of opinion that it would be more convenient that i 
the claim and counter-claim . should, be tried 
separately, on the ground that the ^questions c 
raised by the couiiter-clann were distinct. from t 
and independent of those raised by the claim : 
Held, that on the trial of the claim the deten- i 
dant’s counsel should confine his cross-examina- 1 
tion of the plaintiffs witness to the questions s 
raised by the claim, and that upon the trial ot 1 
the counter-claim he might call the plaintiffs . 
witness, but must examine such witness in chief \ 
as his own witness. Woodjiiw, In vt\ Thompson < 
y. Wood fillip supra. 

Evidence in reply to Counter-claim.]— 

The issues of fact on the claim and the' counter- 
claim being identical : — Held, that the plaintiff 
was not entitled to adduce fresh evidence m reply 
on the counter-claim. Green v . bean, 13 On. .u. 
589 ; 41 L. T. 724. 

a Balance.”] — The balance in favour of 

the defendant mentioned in Ord. XXL r. 17 
(1883), in case a set-off or counter-claim is 
established against the claim, is the balance upon 
the hearing of the action. Ilolfe v. Maelaren, 

3 Oh. r>. 106 ; 24 AY. B. 816. 

Eludings, how entered.] — Where, in an 

action, certain questions on the facts are left to 
the jury, the answers to which amount to a 
finding for the plaintiff on his claim, and for 
the defendant on his counter-claim, and the 
judge directs a verdict to be entered for the 
plaintiff for the balance, upon a summons to 
Vary the entry of the verdict by stating what 
the plaintiff and the defendant respectively 
recovered in order to enable the defendant to | 
recover the costs of his counter-claim, the court 
will not interfere. Potter v. Clumbers, 48 L. L, 
C. l\ 274 ; 4 C.T. D. 69 ; 39 L. T. 350 : 27 AY. ff. 
414.* 

bee aha COSTS. 

Inferior Court-Excess of Jurisdiction.]— 

Under the Judicature Act, 1873, ss. 89 & . 90, 
an inferior court has jurisdiction to entertain a 
claim set up by way of counter-claim, although 
it is in respect of matters which arose beyond its 
local jurisdiction ;• but the power to grant relief 
in respect of such counter-claim is limited to the 
same amount which the plaintiff < has claimed in 
the action. Paris v. Flagstaff' Silver Mining Co. r 
4 7 L J., 0. P. 503 : 3 C.P.D.228; 38 L. T. 769 ; 
26 AY. XL 431— C. A. 

2. Form of. 

See II. 8. 0., 1383. Ord. XIX. r. 3, Ac, 


and cannot be inferred from the plaintiff’s state- 
ment, and if the defendant wants alternative or 

• general relief, the counter-claim must ask it. 
Jlolloway v. York, 25 AY. B. 627. 

A counter-claim must contain m itself a specific 
statement of the facts upon which reliance is 
placed for the relief claimed. Crowe v. Barmeot , 
46 L. J., Ch. 855 ; 6 Ch. D. 753 ; 37 L. 1. 68 ; 2,> 

AY. It. 789. ; • , - .. X 

It is not sufficient that the facts relied upon 
appear in the defence, even though that and the 
, counter-claim form one continuous document. 

T \ counter-claim defective in this respect was 
> dismissed with costs, leave to amend being, under 

l the circumstances of the case, refused. To. 

AYhen a defendant in his defence claims a 
. rierht to set off, he need not separate the set-off 
- from the defence by a marked line, nor need he 
j state the facts relied upon as giving the right 
l to set off in paragraphs differently numbered. 
3 It is only necessary that such facts should be 
E specifically stated. Lees Patterson, 47 L. J., 
t Ch. 616 ; 7 Ch. D. 866 ; 38 L. 1. 4ol ; ^6 W. K. 
399. 

A counter-claim may refer to statements of 
" fact in the pleadings on which the defendant 
“ relies without setting them out in extenso. 

* Birmingham Estates Co. v. Smith, 49 L. J., 
f Ch. 251 ; 13 Ch. I). 506 ; 42 L. T. Ill ; 28 AY. R. 
'• 666 , . 


Statement of Pacts.] — The same rules apply 
to a counter-claim as to a statement of claim ; 
therefore the facts on which the defendant relies 
must be stated in the body of his counter-claim. 


j 3. Against Persons not previously Parties 
to Action. 

See Judicature Act, 1873, s. 24, sub.-s. 3 ; Buies of 
Supreme Court, 1883, Ord. XXI. r. 11, et seq. 

A counter-claim cannot be set up which does 
not seek relief against the plaintiff. Warner v* 
Twining. 24 AY. B. 536. 8. P. Furness v. Booth 

46 L. J-i Ch. 112; 4 Ch. I). 586; 25 AA . 1L 

“ 6 A defendant must not bring a third party 
before the court as defendant to a counter-claim 
against the plaintiff unless the ^relief to be 
obtained against him relates specifically to or is 
connected with the subject-matter of the action. 
Padwieh v. Scott , 45 L. J.. Ch. 350 ; 2 Ch. 1). 736 i 
! 24 AY. B. 723. ‘ . 

A second mortgagee brought an action against 
\ the first mortgagee for accounts and the applica- 
■ tion of the proceeds of sale ot the scour it} . 1 be 

first mortgagee filed a counter-claim for specific 
performance against the purchaser and the con- 
currence of the second mortgagee in the sale on 
the ground that they had consented to the sale . 

’ —Held, a good counter-claim . Dear v. Sword er, 

J 46 L. J., Ch. 100 ; 4 Ch. D. 476 ; 25 W, K. 124. 

A person cannot be joined as a defendant to a 
l counter-claim against whom there is only a claim 
' for relief in one of two inconsistent alternatives. 

. Evans v. Buck, 46 L. J., Ch. 157 ; 4 Ch. D. 482 ; 
25 W. B. 392. 

'! AA r here an action was brought by trustees or a 
’ settlement to inforce payment of a sum of money 
. against the representative of a covenanting party, 
and the representative, by her defence and 
counter-claim, averred that according to the 
tru construction I’ 1 le settlement (die sum was 
not payable, and claimed that if the sum was 
y payable according to the true construction, the 
: settle) en might u rectified, making the sur- 
r viving tenant for life urn lor the s > trlemend 
u defendant to the counter-claim for that purpose 
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■•only Heid'^ on/ demurrer by the • tenant for C... A. ■■S. P. r Mdeny.Weardrtle Coal, andiron Coij : 
life, that she wa« improperly made a party, lb. 54 L. J., Ch. 584 ; 28 Ch. I), 338 ; 51 L. T. 728 [; 

A defendant may bring in as defendants to 33 W. R. 241-— C. A, 
his counter-claim, in addition to the plaintiff, 

all such persons as he could if he had sued the Appearance before Service.] — A defendant set 
plaintiff in a cross action have joined ■ with up a counter-claim in which he asked for relief 
the plaintiff as defendants to such action, that against a third party, as well as the original 
is to say, all persons against whom he could plaintiffs, but on delivery of the statement of 
claim relief along with the plaintiff, -whether defence and counter-claim to the plaintiff’s 
jointly, severally or in the' alternative. Turnery, solicitors, who were also the solicitors of the 
'ffednesford Gas Co.. 47 L. J., Ex. 296 ; 3 Ex. D. third party, the defendant’s solicitor told them 
145 ; 38 L. TVS ; 26 W. R. 308 — C. A. that they must not take it as. a service upon 

To an action for breach of contract the defen- them as representing the third party, as the 
dants alleged that, as the plaintiff had not defendant was not sure whether he would pro- 
executed the contract as specified by the agree- eeed with his counter-claim against the third 
■ment, they had thereby become entitled to put party, though, owing to the time for delivering 
an end to the contract, and they sought by way the statement of defence and counter-claim to 
of counter-claim, to recover damages from the the plaintiffs having nearly expired, he was 
plaintiff for the expenses caused by his default, obliged to deliver it as it was. The third party 
They also made R., who, as surety for the due entered an appearance to the counter-claim, and 
execution of the contract by the plaintiff, had delivered a statement of defence. The defendant 
entered into a bond with the defendants, a having made up his mind not to proceed with his 
defendant to the counter-claim, and they sought counter-claim against the third party, moved 
to recover the amount of his bond as damages, to discharge his appearance : — Held, that, until 
R. applied to have so much of the counter-claim service of the counter-claim, no one can con- 
as related to him struck out : — Held, that the skier himself as a defendant to it ; that the third 
whole of the counter-claim must be allowed, as party was therefore wrong in appearing without 
it raised a question between the defendants and being served ; and that on the defendant ameud- 
tlie plaintiff, along with R. the surety, and that in g his counter-claim by omitting all mention of 
R. was properly served with the counter-claim, the third party, the third party’s appearance 
Jb. " should be discharged. Fraser v.Coojjer, 52L. J., 

A counter-claim must claim relief against the Ch. 684 ; 23 Ch.D. 685 ; 48 L. T. 754 ; 31 W. R. 
plaintiff, and he must be made a party to it. 714, 

The relief claimed by a counter-claim must relate 
to the specific subject-matter of the] action. 

Harris v. Gamble, 46 L. J., Ch. 768 ; 6 Ch. D. 4, claims and Questions 'between Co- 
748. S. P., Furness v. Booth, 46 L. J., Ch, 112 ; Defendants. 

Relief will not be given in a counter-claim Between Co-Defendants.]— Questions between 
against a third party which does not relate to the co-defendants may he raised by a pleading which 
subject-matter of the original action. Barber states both a defence as against the plaintiff ana 
v. Blmbera, 51 L. J.. Ch. 509 : 19 Ch. D. 473 ; 46 a claim against a co-defendant ; but such plead- 
L T 5 9 ■ 30 W R 36 9 ing is not a counter-claim under Urd. aaU. 

’in an ’action' for’ money lent the defendant it 5 and should not be so intitted. y. 
set up a counter-claim, in which ho joined one Booth, 40 L. J., Ch. 11- ; 4 Ch. JD. obO , 2,> IN . K. 
T. as defendant to the counter-claim under Orel. 267. , e 1 ot h- 

XXI 1. r. 5, and alleged a contract between Delivery of such pleading to the co-defendant 
himself and T.. and a breach thereof by T. ; that is sufficient notice under Ord. X\ I. r. 17 10. 

the contract had been transferred from T. to the A counter-claim must sock some relief against 
plaintiffs : and that the plaintiffs had broken it. the plaintiff, and is not the pn pei toim toi a 
He then, claimed damages against the plaintiffs, defendant s claim against a co-defendant toi 
and. in the alternative, against T. : — Held, that indemnity, lb. ... •, . , 

T. was not properly joined as co-defendant to the Plaintiff, jointly with defendant L entered in to 
counter-claim under Ord. XXII. r. 5, but that a contract with defendant It. to woi k a tiadi g 
the defendant should have applied to have the adventure on lands belonging -to E. l larnt by 


livered a pleading, which was at the same time 
Third Party cannot Counter-claim against his defence in the action, a reply to a couuter- 
Plaintiff.]— When in an action a counter-claim is claim by E., and a new claim as in an action 
made by a defendant against a plaintiff and a against E. Held, that he was entitled to pro- 
third party, such third party has only a right of seeute in this action his claim against E ; md 
reply and cannot himself set up a counter-claim, that delivery to the defendant L. of tht said 
Street v. Gom\ 46 L. J., Q. B. 582 ; 2 Q. B. D. pleading should be notice, under the statute, 
198 ; 36 L T. 766 : 2 5 W . 11. 750. ' . claim of uT' 

A nerson not a party to an action, who is Bagot v. Mutton, 11 Ch. IX 392*, 27 VV . K. 40 . 
brought in by the original defendant as a defen- Counter-claims raised by a defendant _«^ns 
dam tn a coniuer-ihmn. cannor counter-riaim i co-dcieuoanc are m be n \cren m.i M 
aeainst the orteimil plaintiff and do fen dam and eo-ueiendan , arm rormal nonce need not oe 

^ r FFFX FFfX F: IF 'XX, fXTFu F F‘2: FXX. 



C;.-!. * f *• -V V V , ' V'*' . V; -'.V^V v VWA. V- *• A. 

- ■ daut had a right to dissolve it. FiUleul y, 
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e. Reply and subsequent Pleadings. 

,SVc R. S. C.. 1883, Old. XXIII. 

Counter-claim and Set-off in Reply.] — A 

plaintiff may, in his reply to a counter-claim of. 
the defendant, counter-claim in respect of a 
cause of action accrued after the issue of ^ the 
writ, but arising at the same time and out of the 
same transaction as the counter-claim of the 
defendant. Tokcv. Andrews. 51 L. J., Q. B. 281 ; 
.8 Q. B. I>. 428 : 30 W. E. 659. 

Confession and Avoidance.]— -Where a plaintiff 
desires to state facts by way of confession and 
avoidance of the defence, he should do so in his 
reply, and not by amendment of the statement 
of claim. Hall v. Ere* 46 L. J., Oh. 145; 4 
Oh. D. 341 ; 35 L. T. 926 ; 25 W. R. 177— 0. A. 

A plaintiff may by his reply traverse, confess 
and avoid, or combine both. Ib. 

To an action for specific performance of an 
agreement to grant a lease, the defendants 
pleaded that the plaintiff had committed 
breaches of the agreement, giving the defendants 
power to determine the same, and that they had 
determined. The plaintiff by his reply denied 
the alleged breaches, and further said that even 
if the lessee did break the provisions of the 
agreement as alleged, yet the defendants were 
not nor was any of them entitled, by reason of 
the alleged breaches, to determine the agreement 
for certain reasons which the reply proceeded 
to state at length. On an application by the 
defendants to strike out the reply as irregular 
and erroneous in form and point of pleading : — 
Held, that there was nothing in the rules of 
court to limit the plaintiff’s right to state what 
facts he pleased in his reply to meet a defence 
by confession and avoidance, so that they were 
not irrelevant or scandalous, Ib. 

A reply, which begins by joining issue with 
the defendant in his defence, and then goes on 
to confess and avoid, is erroneous in form. Eurp 
v. Henderson, 4.5 L. J., Oh. 738 ; 3 Ch. I). 254 ; 
34 L. T. 844. 

When, after statement of claim and defence, 
the plaintiff replied, joining issue on the defence, 
and then pleading in confession and avoidance, 
and the defendant took no further step till long 
after notice of trial had been served ; leave was, 
under the powers of the court for extending 
time, given to the defendant to join issue on the 
second pleading in the reply. Ib. But see Hall 
v. Eve , supra. 

A declaration stated, that the defendant agreed 
to hire the plaintiff for a year,, as a teacher of 
French and 'drawing, and not to discharge him 
without reasonable notice, and then averred that 
the defendant did discharge him without reason- 
able notice. Flea, that when the plaintiff was 
retained by the defendant, the plaintiff promised 
to serve the defendant as teacher, and not to 
absent himself without just cause ; that the 
plaintiff wrongfully absented himself, whereby 
the defendant was much hindered and delayed 
in divers matters of business, and compelled to 
endeavour to get the assistance of some other 
person: — Held, first, that this plea sufficiently 
confessed and avoided the contract stated in the 
declaration : secondly, that the plea was bad in 
arrest h dgmeni. as it did not bt o.w eith< r that 


Armstrong. W.i.WV & B. 616 ; 7 A. & .-E, 557 ; ; 

2 N. & F. 406 ; 7 L. J., Q. B. 7 ; 1 Jur. 923 . 

Introducing fresh Matter into.]— A railway 
company was defendant to an action which 
raised the question whether or not a piece of 
land was included in an agreement, the plaintiffs 
asserting that it was not included, and that the. 
agreement conferred no title on the defendant 
to take it, and that the defendant had given no 
statutory notice of an intention to take it. The * 
defendant pleaded that the piece of land was 
comprised in and shewn on the plans deposited 
with the railway bill, of which the plaintiffs had 
full knowledge; that the company was em- 
powered to take compulsorily the piece of land 
and to enter upon it for the purposes of the 
agreement, and denied that the agreement con- 
ferred no title on the company to take* it. The 
plaintiffs by their reply joined issue generally on 
the statement of defence, and then pleaded 
fresh matter : — Held, that the plaintiffs had no 
right to introduce fresh matter into their reply, 
and that the same was irrelevant to the issue, and 
must be struck out. London and St. Katharine 
Locks Co. v. Metropolitan My., 35 L. T. 733. Hut 
see preceding Cases. 

In an action for rent in respect of a tenancy 
described in the statement of claim as still 
subsisting, the defendant made a counter-claim 
for money had and received, to which the 
plaintiff replied that by reason of the defendant 
overholding part of the premises after the expira- 
tion of his tenancy therein, the plaintiff, whose 
interest as a middleman had also determined, was 
compelled to pay to the head landlord damages 
and costs, which he sought to set off against 
the counter-claim : — Held, that the reply was 
a departure from, and inconsistent with, the 
statement of claim, and should be set aside as 
irregular: and that the reply introduced a new 
ground of claim, which the plaintiff could only 
be allowed to raise by amendment of the state- 
ment of claim. Duckworth v. Jt Clelland, 2 Ir. 
L. K. 527. 

If a plaintiff in his declaration avers the per- 
formance of a condition precedent, and the 
defendant denies this, and the plaintiff replies 
matter of excuse for not performing the con- 
ditions, this is a departure. Perrg v. Smith, 
Car. & M. 554. 

To an action, on a charterparty, the defen- 
dant pleaded that at the time it was made the 
plaintiff represented to him that the ship was 
then at W., and that he entered into the charter- 
party, confiding in that representation, and that 
the ship was not at that time at W. Replication, 
that the plaintiff, when he made the representa- 
tion, believed it to be true, and that the ship at 
the time was in fact on her homeward voyage 
from W, Rejoinder, that the representation was 
contained in the charterparty, and was part of 
the xu rat — Held a departure from the plea. 
Elliott V. Few Glehn, 18 L. J., Q. B. 221. 

A declaration alleged that ,a railway company 
wrongfully raised, made and formed, and caused 
to be raised, made and formed, an embankment 
of earth near a house, find wr mgf illy ci ntinued 
the same, by reason whereof quantities of water 
ran and flowed to and into the house, whereby 
t hi same became great 3 \ injured, welled nul 
damaged. Flea, that the embankment was 
raised, made md formed and continued by the 
company, under and by virtue of acts of parlia- 
ment. Replication, that the running and 
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flowing of the water to aud into the house who treated it as representing the plaintiffs 
were occasioned by the wrongful construction, name: — Held, that this was- 'no variance; and 
negligent and ' improper . raising, making and that there, was no . need for the- plaintiff to ask 
forming of the embankment, and the want of to have the instrument actually altered to cor- 
proper and sufficient drains to the same : — Held, respond with his statement of claim. Bredawr 
that the replication was no departure. Brine, v. v. Barwlck , 36 L. T. 52 ; 24 W. R, 4)01. 
a. T r. By.. 2 B. & S. 402 ; 31 L. J., Q. B. 101 ; 

8 Jur. (N.s.) 410 ; 6 L. T , oO ; 10 W . _R. 341. Action of Trespass — Justification — Excess — - 

A replication, on equitable grounds, to a plea Assignment.] — In an action for trespass to 

of ' infancy, that the defendant fraudulently .con- the plaintiff’s dwellinsr-house, and conversion of 


Action of Trespass — Justification- 


on the ground ot departure, ami uiscLoan^, n p ouse? stayed therein a long time, and on two- 
answer in equity. Be Moo outer , - G. ». different days brought in a concourse of people : 
(N.s.) 272. b. ¥,,liartlett v. If clh^ 1 B. & b. the defendant justified the acts complained of 


(N.S.) 272. S. 1’., Bartlett v. Wells, 1 B. A 8. 
836 : 31 L. J., (1 B. 57 ; 8 Jur. (N.S.) 762 ; 5 
L. T. 607 ; 10 W. B. 220. 

f For other instances of departure, see Meyer v. 
Haworth , 3 N. & P. 462 : 8 A. A E. 467 : 7 L. J., 
Q. B. 211. Wilders v. ■ Stevens, 15 M. A W. 208 ; 
15 L. J.. Ex. 108. 


as done in execution of a fieri facias, and the 
plaintiff replied that in. continuing in the house- 
for a long time, posting auction bills, and intro- 
ducing a concourse of people as in the statement 
of claim mentioned, the defendant stayed more 
than a reasonable time, and brought in more 
people, and made a greater noise and disturbance 


Facts by Eeference to Independent Docu- 


Claim against Separate Estate to Defence of the plaintiff’s premises than was reasonable- 
Coverture.]— In an action against a married order to levy under the fi. fa.: — Held, that 
woman she pleaded coverture. .The reply set t p e re p]y was either a new assignment, and 
out that, until after action brought, the plaintiff therefore inadmissible under Ord. XVIII. r. 7,, 
was not aware of the coverture ; that the clef en- or was embarrassing ; and that in either view it 
dant obtained credit by representing herself to s ] 10u i ( q p> e se t aside, with leave to amend the 
oe entitled to an annuity ; and that the plaintiff statement of claim. Byrne v. Burkett, 10 L. B., 
had since discovered that under a separation p r 24. 
deed she was entitled to an annuity Held, that 

the reply did not raise a new ground of claim or p acts hy % eference t0 independent Docu- 
contain an allegation of fact ^consistent with m ent.l— A reply must not refer to an independent 
the prcvmiw pleading within Ord. XIX. r. 1J. ( t ocumeil t } such as plaintiff’s answer to interro- 
Collett v. Biekuison, -o v\ . K 403. gatories, as containing facts on which the pleader 

A, ' j. - w j „ - 1 relies, without setting out such document itself 

Reply of Married Woman to Plea of Coverture as ’ fc of the r lv< T ViWanmn v. L. * N. W. 
that Action m respect of Separate Estate.]— In R , 48 L _ j ‘(j h . m u ch> D . m . 2T 
an action tor breach of contract by a married 724. 

woman against her bankers, the first count was 

for not presenting for payment a bill of exchange . „ , , . n , . 

deposited with them for that purpose : the second Reply to Counter-claim, j— When a defendant 
count, was for not giving her notice of the in his defence and counter-claim (loes not comply 
dishonour of a hill of exchange entrusted to -with; Ord, XIX. r. 10, it is sufficient for the 
them for collection, aud the third count was for plaintiff, who wishes to put m issue the tacts 
dishonouring a cheque drawn by her upon them, alleged by the defendant, to join issiie tinder 
they having at the time funds to meet it. Plea, r * 21 °f 9 rc ^‘ as m suc ^ c f se r * ^0 ot the 

that the plaintiff was a married woman. Replica- snme order will not apply to the reply of the 
tion. that the causes of action arose exclusively plumtiff. Hill v. May hew, 24 Yv . 1\. 48u. 
from earnings, money, chattels -and property A reply joining issue generally will not, upon 
within the meaning of the Married Women’s the application ot the defendant, be -ordered to- 
Property Act, 1870, and that the bankers knew ^struck f 11 ^ °* e 1 * ^ er unc ^ er ^ rc ^; 

when they accepted her banking account that XXVII. r. 1, or Ord. L IX., because it does not 
she was a married woman carrying on her deal specifically with the allegations of a counter- 
business separately from her husband: — Held, 2^2?* Q1 , ^ v * Madarm, 3 Oh. I>. 106; 24 
that the replication was good as shewing that W, B. 81 6. ¥ 

she was seeking a remedy for the protection of The defendants having repeated, by way of 
her earnings and property within the meaning of counter-claim,, paragra])hs ^ 1 to 13 of their de- 
the Married Women’s Property Act. 1870. s. 11. fence, the plaintiffs by their reply (paragraph 1} 
Summers v. City Bank, 43 L. J„ 0. P. 261 : L. B. Joined issue upon the defence and (paragraph 2) 
0 C. P. 580 : 31 L. T. 268. pleaded as follows VY ith respect to the 


the Married Women’s Property Act. 1870. s *11. fence, the plaintiffs by their reply (paragraph 1) 
Summers v. City Bank 43 L. J., Ch P. 261 : L. B. Joined issue upon the defence and (paragraph 2) 
9 0 P 580 : 31 L. T 268. ’ pleaded as follows: — *• vv ith respect to the 

? statements contained in the defendants’ counter- 

Explaining Mistake in Document set up in claim, the plaintiffs join issue upon paragraphs. 
Claim.] — Whenever the pleadings show that a 1 to 13 inclusive of the defence therein repeated 
contract was erroneously reduced into writing and relied, on, as if the same were repeated 
by the mutual mistake of both parties, the co.urt verbatim.” Upon a motion by the defendants 
will at once treat the writing as reformed, to strike out paragraph 2 of the reply : — Held,, 
although the plaintiff has never asked that it that the plaintiffs were, not at liberty merely to- 
should be so reformed. Thus, where the state* join issue upon the counter-claim, but must deal 
ment of claim set up a charter-party made specifically with the statements contained in it. 
between the plaintiff and the defendant, and llolfe v. Mael'areu (3 Gh, 1). 106) not followed 
the replication stated that the charter-party on upon that point. Benhow v. Law, 40 L. J,, Ch. 
the face of it appeared to be made between the 259 ; 18 Ch. B. 553 : 42 L. T. 14 : 28 W. Ik 384. 
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f. Pleading Matters arising after 0 f 

Action brought. on 

See R. S. C., 1883, Orel. XXIV. voi 

’ un< 

Bankruptcy.] — Ori the 1st of February, 1877, act 
the plaintiff brought an action for the recovery un< 
of property against a debtor and the trustee of dec 
his estate under a composition. On the 2nd of giv 
July, 1877, the defendant delivered a defence till 
stating an adjudication in bankruptcy made bef 
•against him on the 1st of June, 1877, on an act H. 
•of bankruptcy committed on the 11th of Novem- 
ber, 1876, and that the property was then in the 3 
order and disposition of the bankrupt with the un< 
•consent of the plaintiff. Thereupon the plaintiff sul 
delivered a confession of the defence and signed is g 
judgment for his costs under Ord, XX. r. 8. On 10 
a summons by the trustee to set aside the judg- 
ment : — Held, that the adjudication in bank- 3 
niptcy was a ground of defence which had arisen sui 
since * action brought, notwithstanding that it pre 
related back to an act of bankruptcy committed ori. 
before action brought, and the summons was - 
dismissed with costs. Champion v. Fortuity , an< 
47 L. J., Ch. 395 ; 7 Ch. I). 373 : 2G W. E. of 
■391. SU1 

A defendant was adjudged bankrupt on the issi 
3rd of September ; an action was commenced he 
against him on the 11th of November; and on noi 
the 27th of November he obtained his order of Ta 
discharge, and then pleaded, under the Bank- 
ruptcy Act, 1861 (24 25 Viet. c. 134), s. 161, 1 

in the general form, that he became bankrupt del 
before action brought, and that the cause of the 
•action accrued before the bankruptcy. Issue lea 
having been d : — Held, that the plea w - Bi 
not proved : for that it was the order of dis- Ch 
charge and not the adjudication, which was the 
bar ; and that, therefore the defence arose aftei VI 
action brought, and * ught to have been pleaded the 
according to rhe fad:, as required by the Common V 
Law Procedure Act, 1852] s. 68c ■■ Jams v. Hill, ore 
39 L. J, Q. B, 74 ; L. R. 5 Q. B. 30 ; 21 L. T. tin 
■784 ; 18 W. R. 453. foi 

7 

7 v. ; . ,;-v r ■■ -77 


General Denial.] — The defendant to an 

action delivered a statement of defence and 
counter-claim. The defence' contained . various 
admissions and allegations of fact, and;then, by 
way of counter-claim, the defendant repeated 
“ the several matters hereinbefore stated and 
admitted, 51 and claimed certain relief. The 
plaintiff, ' by his reply, after making certain 
admissions and joining issue on the rest of the 
statement of defence, “ in reply to the statements 
aUeged by way of counter-claim ’* repeated 4i the 
several matters stated in the statement of claim 
and the admissions hereinbefore made,” and said 
that 44 save as stated in the statement of claim 
or hereinbefore admitted, each of such allega- 
tions is untrue ” Held, that this amounted to 
an admission of all the statements alleged by 
way of counter-claim . But leave to amend was 
given. Green v. Sevhu 13 Ch. D. 589 ; 41 L. T. 
724. See also Dunne v. Clancy, 6 L. B., Ir. 395. 

Leave to plead Special Rejoinder.]-— Applica- 
tion for leave to rejoin specially, when the court 
in the exercise of its discretion considered a 
rejoinder unnecessary, refused. Norris v. Beazley, 
35 L. T. 845. * . 

An application for leave to plead a special 
rejoinder under Ord. XXIII. r. 2, should be made 
on notice. Munch v. S my the, [1895], 1 Ir. E. 200. 


Counter-claim.] — A counter-claim founded on 
facts which have arisen since the action was 
brought must be pleaded as so arising, so that 
the plaintiff may be able to confess the plea; 
and if it is not so pleaded the plaintiff should 
take out a summons to strike it out, unless it is 
amended. Flits v. Munson. 35 L. T. 585- — C. A. 
S. P., Bmirhe v. Niched, 12 L. R., Ir. 415. 

When a defendant delivers a counter-claim 
any damages thereby claimed must be limited to 
the date when the writ of summons was issued. 
Original Hartlepool Collieries Co. v. Gibb, 46 
L. j., Ch. 311 ; 5 Ch. D. 713 ; 36 L. T. 433. 

Relief can be given on a counter-claim in 
respect of a cause of action accrued to the 
defendant subsequently to the issue of the writ 
in the original action. Original Hartlepool 
Collieries Co', v. Gibb (supra) not followed. 
Beddall v. Maitland , 50 L. J., Ch. 401 ; 17 Ch. I). 
174 ; 44 L. T. 248 ; 29 W. E. 484. 

A plaintiff may, in his reply to a counter-claim 
of the defendant, counter-claim in respect of a 
cause of action, accrued after the issue of the 
writ, but arising at the same time and out of the 
same transaction as the counter-claim of the 
defendant. ToJte v. Andrews , 51 L. J., Q. B. 281 ; 
8 Q. B. D. 428; 30 W. R. 659. 

Deed Registered.]—- By 6 Anne, c. 2, s. 4 (Ir.), 
a registered deed is to be taken as good and 
effectual according to the time of the registration 
of the memorial thereof. By s. 5, all deeds paid 
on date, hut unregistered, are to be absolutely 
void as against the registered deed : — Held, that 
under a plea which was in form in bar of the 
action, and which alleged the time of registration 
under a videlicet, proof of the registration of a 
deed which really defeated the action might be 
given, though the deed was not in fact registered 
till after the commencement of the action, but 
before plea pleaded. Carlisle v. Whaley , L. R. 2 
H. L. 391 ; 16 W. E. 229. 

Defence of Statute.] — A plea in bar, justifying 
under a statute which affords a defence arising 
subsequently to the commencement of the action, 
is good after verdict. Cohbctt v. Grey , 4 Ex. 729 ; 
19 L. J., Ex. 137. 

Decree or Judgment.] — Liberty given to file a 
supplemental answer putting in issue a decree 
pronounced subsequently to the filing of the 
original answer. Blake v. O' Kelly, Ir. E. 8 Eq. 67. 

An executor may plead puis darrein continu- 
ance mi reversed judgments, on simple contract 
of the testator, recovered against the executor in 
suits commenced since he pleaded the general 
issue in, bar in the principal case ; and though 
he might have demurred to such actions, he is 
not bound so to do. Prince v. Nicholson, 5 
Taunt. 665 ; 1 Marsh. 280 : 15 E. E. 612. 

Material Facts.] — When facts material for the 
defendants to put in issue have occurred since 
the filing of their answer, the court will give 
leave to file a supplemental answer. Southall v. 
Brit sh JL +vu I Li ? Assurance Snr.irfy, 18 L. T 
C-h. 711. 

A defendant may state in his answer, and 
take Vue upon, mailers which happened after 
the bill was filed : but the court will not deal 
with the subject of the suit by interlocutory 
order founde 1 upon matters which occur after 
the answer has been filed, and are no brought 
forward by amendment, by supplemental bill, or 
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by supplemental answer. 
ham, Wolmrhamftmi 4' 
Hare, 258 ; 12 Jur. 720. 
Railw-.- Gas, 123: ; ; 17. L. 0. 

Time for Pleading*,] — 


Stamps v. B inning- committee of the club, charging them with 
Stour Valley By:,' 7 breaches of trust in making profits out of con- 
Affirmed, 2 Ph. 673 ; 6 tracts entered into by them on behalf of the 
"ch" 431. club. The defence, in addition to other matters, 

i; " ‘ ‘ " ' stated that since action brought a meeting of 

■A defendant may plead the club had been held at which the contracts 


darrein continuance where an issue remains had been ratified by every member except the 
e tried, notwithstanding there are other plaintiff,- and that resolutions expressing conn- 


Amendment of Plea. 


issues upon’ which the plaintiff has already deuce in the committee had heen passed. The 
obtained iudo-ment IVagner v. Imbrk , 2 plaintiff delivered a confession of defence, and 
T'-'if ; &P 333 • 6 Ex 380** 20 L. J., Ex. 235 ; signed judgment for his costs of the; action, •. l.he. 
i f '■ Tiri’ 1 " 4-05 *.*" * ' defendants moved to set aside the judgment and 

* > '" * ’ * dismiss the action Held, that the plaintiff 

Amendment of Plea.] —A plea of the bank- could not avail himself of Orel; XXIV. r. 3, as 
ruptev of the plaintiff, pleaded puis darrein the above grounds of defence did not amount to 
continuance is amendable. Holroyd v. Meed, a waiver of the other pleas. Foster y. Gamgee 
2) & jyj 433. 5 Q 594 ; 13 L. J., Q. B. 130; (1 Q. B. D. 666) distinguished. Harrison v. 
8 Jur 81. * ? 'Abergavenny Q3Iarqtds'),h7 L. T. 360. 

A plaintiff became insolvent after issue joined, 
Effect of Confession of Defence.] — When a and the defendant, by leave of a judge, under 
idea is pleaded with an allegation that the 15 & 16 Viet. c. 76, s. 142 (the plaintiff’s assignees 
matter of defence arose after the last pleading, not giving security for costs), pleaded a plea of 
and the plaintiff has confessed such plea, and the plaintiff’s insolvency, -withdrawing his former 
has signed judgment for the costs of the cause pleas. The plaintiff confessing the plea and 
up to 1: he time° of pleading such plea, such con- giving notice to tax his costs, the court held that 
f ess ion is not equivalent to the entry of a nolle the plaintiff was entitled to costs under the above 
prosequi, but puts an end to the litigation alto- rule if the plea of insolvency stood, but allowed 
gether as it stands at the time of the confession, the defendant to withdraw that plea, and to sub- 
go that the plaintiff is estopped from afterwards stitute his former pleas, and go on with the 
asserting in a fresh action any claim which he action. Plummer v. Hedge, 24 L. J., Q. B. 24. 
might have set up in the action, the plea in When a plea that the plaintiff since the last 
winch he has confessed. Remington v. Levy , pleading had been convicted of felony is pleaded 
39 j j4 j., c. P. 334 ; L. It. 5 C. P. 607 ; 23 L. T. puis darrein continuance, he may confess the 
70 * 18 W. R. 1198. Affirmed, 40 L. J., C. P. plea and sign judgment for his costs. Barnett v. 
29 : L. R. 6 C. P. ISO ; 23 L. T. 595; 19 W. R. L. $ N. W. By., 5 H. & X. 604; 29 L. J,, Ex. 
473— Ex. Ch. 334 ; 6 Jur. (N.S.) 559 ; 8 W. R. 500. 

So when a defendant pleads a matter of defence 


. — One Defendant.] — If one of two defen- which, in fact, arose after the last pleading, the 

dants pleads bankruptcy puis darrein continuance, plaintiff may confess the plea, and sign judg- 
the plaintiff cannot at nisi priiis confess this ment for his costs, although it contains no 
plea to be true, and go on as to the other defen- allegation that the matter of defence arose after 
dant. Pa seal l v. Horsley. 3 Gar. & P. 372. the last pleading. Hnwarth v. Brown, 1 H. & C. 

694 ; 32 L. J., Ex. 99 ; 7 L. T. 638 ; 11 W. R. 

Costs on Confessing Defence.]— In an action 270. 
for rent and for damages for breach of covenant A defendant, after pleading his bankruptcy 
in not building a wall, and also claiming an and certificate puis darrein continuance, cannot 


after action, and paid money into court in 2 W. W. &z H. 79 ; 8 L. J., Q. B. 122. 
respect of the breach before action. The plain- 
tiff took the money out of court, confessed the — Setting aside Order.]— Defendants deli- 
defence as to the wall, and claimed costs under vered a further defence of matter arising since the 
Orel. XX. r. 3 -.—Held, that he was not entitled delivery of the defence. The plaintiffs delivered 
to such cost, for the statement did not amount a confession of the amended defence, and signed 
to a defence within the meaning of that rule ; judgment for costs against the defendants. The 
but that lie was entitled to the costs of the judgment for costs was set aside on terms of the 
action under Ord. LV., or under the County defendants withdrawing their amended defence. 
Courts Act. 15 & 10 Viet. c. 54, s. 4. CaUendar Bridgetown Waterworks Co. v. Barbados Water 
v. Ha-whins, 2 0. P. D. 592 ; 26 W. R. 212. Supply. Co., 57 L. J., Ch.HQol ; 38 Ch. I). 378 ; 

A defendant pleaded pleas in bar of the action, 59 L. T. 314 ; 36 W. R. 852. 
and afterwards by leave of a judge, under the 

Common Law Procedure Act, 1852, s, 142, — - Appeal from Order.]— By Ord. XX. r. 3 

pleaded in addition the bankruptcy of the plain- [Ord. XXIV. (1883) r. 3], the plaintiff may, after 
tiff since action, and the plaintiff * confessed the delivering a confession of defence, “ sign judgment 
I lea . - K el I, thar under it. 22 and 23 of T. T.. for his costs up to the time of the ph adii g f such 
1853. the plaintiff was ei titled t > in Igment for defence, unit * the court or a judge shall either 
his costs .up to the time of such pleading. Foster before or after the delivery of such confession , 
v. Ganger'. 43 L. J.. Q. H 576 ] 1 Q. B. D. 666 ; otherwise order ” Held, hat there is no appeal. 
34 L. T. 248 : 24 \V. R. 319. without leave, to-h divisional court from the refusal 

8 mbie, that tin: effect of Ord. XX. it. 1—8, is >f a judge at chain* e b> deprive the plaintiff of 
the same. Ih. his costs under the above rule. It is an appeal as 

An action was brought by a memb*: r of a chib io costs only, left to the discretion ofjrhe judge 
44 on behalf of himself and all other members” of within the meaning of s, 49 of’ the Judicature 
such club, “except the defendant,” against the Act, 1873. Perhins v. Be record, 47 L, T. 515. 
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if . Time fob Belt very— Proceedings on J 
Default. 

Defence — Specially-indorsed Writ.]— -The ser- ; 
vice of a writ specially indorsed under Ord. III. 
i\ r>, is delivery of a statement of claim to the 
defendant within the meaning of Ord. XXI. r. 6 ; 
so that the defendant has ten days from the time 
limited for appearance within which to deliver 
his defence. Anlaby v. PnHorius, 57 L. J., Q. B. 
287 ; 20 Q. B. D. 70*4 : 58 L. T. 671 ; 36 W. R. 
487— C. A. 

The time for appearing to a specially-indorsed 
writ expired on March 23, on which, being Good 
Friday, the offices of the court were closed, and 
they did not re-open until the 28th,- on which 
day an appearance was entered : — Held, that 
the time for delivering a defence did not begin 
to run until the 28th. J IKibhin v. 31 Clellaud, 
[1804] 2 Ir. R. 654. 

-A defendant haying entered 
r ! rg a statement of claim, the 
vacation, for final judgment 


ordinary motion, and the order taken at once.. 
Bowen v. Bowen , 24 W. R. 246. 

When a defendant was in default the court 
ordered two clear days’ notice of the intention to- 
set down the action on motion for judgment to 
be given him. Moupell v. Parsons, 34 L. T. 56 ; 
24 W. R. 269. . p 

When an action is set down on motion for- 
judgment in default of pleading, the court will 
fix an early day for the hearing. 3feakhi v. 
Sake. *, 24 W. R. 293. 

When three defendants had made default in, 
deli vering defence and another defendant had, by 
his defence, practically admitted the correctness, 
of the statement of claim, and it was important 
to have the action tried against all at the same- 
time. an order was made to set down the action 
| on motion for judgment against the defendants, 
in default, with liberty to give notice of motion,. 

| under Orel. XL. r. 11, for the same time against 
I the defendant who had pleaded. Smith, In re,. 

! Bridson v. Smith , 24 W. R. 892. 

! If , in an action on a replevin bond, the plaintiff, . 

| instead of claiming damages, claims the amount 
for which the bond is given, and becomes entitled 
I to judgment by default, his proper course is to- 
I enter final judgment under Ord. XXIX. r. 2, and 
I not interlocutory judgment under r. 4 of that 
order. Dir v. Groom , 49 L. J., Ex. 430 : 5 Ex. IX. 

! 91 ; 28 W. R. 370. 

! Failure by Infant Defendant.] — -Where- 

several defendants to an action, one of whom 
was an infant, failed to put in any defence, the 
court ordered that the action should be set down 
on notice of trial as against the infant defendant, 
and on notice of motion for judgment on the- 
statement of claim as against the adult defen- 
National Provincial Bank v. Brans, 51 
. ; 30 W. R. 177. 

In an action for sale in lieu of partition, the- 
sole defendant was an infant. The facts were 
simple, and no defence was pu tin. The plaintiffs, 
moved for judgment, and supported their motion 
by affidavits which verified the statement of 
claim. The guardian ad litem did not object to 
the proposed minutes of judgment : — Held, that 
under the circumstances the plaintiffs had taken 
the proper course, and that notice of trial need 
not be given. There is nothing in the Rules off 
Court, or in Ellis v. Bobbins (50 L. J., Ch. 512),. 
or Nation'll Provincial Bank, v. Beams (51 L. J.,. 
Ch. 97), to the contrary. Bitzimter, In re,. 
Fitz water v. Waterhouse, 52 L. J., Ch. S3. 

vSemble, the court will not make an order for- 
judgment for want of defence in the case of infant 
defendants making default in filing a statement 
of defence. Byrne v. Byrne, 5 L. K., Ir. 134. 

Where there* are minor defendants who do not 
file any defence, tlu; proper course is to move for 
judumu-nr against such defendants under ludi 
cature Act, "Girl. XXXIX. r. 1, grounding the 
motion < non affidavit - ver fving the sink meat of 
claim. Wailisr. Wallis, 13 Li Iff,, ir 258. 


_ Ord. XIV.]- 
an appearance requiring a 
plaintiff moved, in , „ ~ 

under Ord. XIII.. and the judge made uo rule 
on the motion, no special time being limited for 
the delivery of the defence: — Held, that, after 
the lapse of eight days from the termination of 
the vacation, the plaintiff might sign judgment 
by default without delivering a statement of 
claim, or notice in lieu thereof. Mae \\ Zany- 
ford, 10 L. iff, Ir. 108. 

Reply — Counter-claim, ] — Where a ^ counter- 
claim is pleaded with a defence, the plaintiff has 
twentv-one days within which to deliver his 
replv to the defence and counter-claim. Burnley 
v. Winn, 58 L. J„ Q. B. 128 ; 22 Q. B. D. 265 : 

60 L. T. 32 ; 37 W. R. 285. 8. P., Page v. Gil- 

more, 30 L. It., Ir. 47. 

Several Defendants — Time for Pleading j dants. 
Enlarged as to Some by Consent.]-— Where one | L.J., Ch. 97 
of several defendants iu an action has delivered i 
Iris defence, and the time for the plaintiff to 
deliver his reply to such defence has expired, but | 
the plaintiff has, without the knowledge of that j 
defendant, agreed in writing with Hie other ! 
defendants to extend the time for delivering j 
their defences, that defendant cannot move to 
dismiss the action as against him for want of 
prosecution, the pleadings not yet being closed j 
within the meaning of Ord. XXIX. r. 12, and i 
Ord. XXXVI. rr. 4. 4a, of the Rules of Court, 

1 875, A defendant’s proper course under such 
circumstances is to write to- the plaintiff s 
solicitor, and inquire how the action stands as 
regards the other defendants. Ambroise v. 

Breh/k 48 L. J., Ch. 686: 10 Ch. IX 759 ; 27 
W. K 639. 

** Defence What is,]— In an action for 
recovery of land, a document, dated and signed 
by the* defendant, setting out the terms under 
winch he alleged that he held the premies, and 
delivered by him at the office or the plaintiff’s 
solicitor, is. ill a defence.” Marshall v. Jones, 

52 J. P. 423. 

Non-delivery of Defence— Practice on.] —When 
a defendant has made default in delivering a 
defence, the action may be set down on motion 
for judgment without previous notice of motion. 

- GiUottN. Zier, 24 W. XL 428. 

If a defendant makes default in delivering a 
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default of defence, the action being set down against the defendant bn the statement of claim 
as a short cause. The agreement had not been under Ord. 'XXVII. r. 11. Tetley v. Griffith, hi 
proved ; but it was contended that the defen- L. T. 673 ; 36 W. R. 96. 

clant, by making default in defence, had By his statement of claim the plaintiff asked 
admitted the agreement as alleged, and that for specific performance and ancillary relief, but 
evidence of it was consequently unnecessary : — not for any declaration of lien. Upon a motion 
Held, that, the agreement must be duly verified for judgment as in default of defence : — Held, 
by affidavit, and the action was ordered to stand that the plaintiff could not have any declaration 
over for that purpose. Holmes v. Shaw , 52 L. T. of lien. Taooii v. National 'Standard . Tmedment 


797 . . 

In. a creditor’s 


suit for administration, the 


Co., 56 L. J., Ch. 529 ; 56 L. T. 165. 

In an action for specific performance, the 


giving of judgment for administration upon statement of claim alleged- an : agreement v (to-. 
default of pleading, under Ord. XXVIII. r. 10, which agreement the plaintiff claimed leave to 
and directing the usual account, does not relieve refer) whereby the defendant agreed to purchase 
the plaintiff from the onus of proving his claim from the plaintiff certain hereditaments situate 
in chambers. Book v. Moore , 7 L. R., Ir. 822 — in the parish of St. Peter the Great, otherwise 
0. a, sub-deanery, in the city of Chester and described 

On a motion for judgment in default of plead- in the schedule to the said agreement. The 
ing, under Ord. XXVIII. r. 10, the plaintiff, where schedule was not set out in the statement of 
Ills title depends on documents, must produce and claim. The defendant appeared, but did not 
prove them. Crisford v. Dodd , 15 L. R., Ir. 83. put in a defence. On the motion for judgment 
On an application to sign final judgment in in default of delivery of a defence ; — Held, that 
default of defence in an action for cancelling an the evidence was admissible as to the agreement, 
allotment of shares, where there has been no Held also, that the property not being sufficiently 
appearance under Ord. XXVII. r. 11, no evidence described in the statement of claim, the state- 
need be filed. Webster v. Vincent , 77 L. T. 167. ment of claim must be amended, setting out the 
Where in a partition action some of the plain- property sufficiently to enable the court to give 
tiffs and some of the defendants were infants, judgment in accordance with the pleadings, and 
and the plaintiffs moved for judgment in default the amended statement of claim must be 
of defence: — Held, that no affidavit verifying re-served. Sm it h v . Buchan , 58 L. T. 710; 36 
the statement of claim was necessary. Ripley W. R. 631. 

v. Sawyer , 55 L. J., Ch. 407 ; 31 Ch. D. 494 54 On a motion for judgment in default of defence 

L. T. 294 ; 34 W. R. 270. in a foreclosure action, the plaintiff (an equitable 


In a foreclosure action against a mortgagor mortgagee of leaseholds) asking for a personal 
and subsequent mortgagees, the mortgagor made judgment against the defendant, the mortgagor, 
default of appearance, and the remaining defen- for the amount which the plaintiff, by his state- 
clan ts appeared but made default in pleading, ment of claim, alleged to be due, on the ground 
Upon motion for judgment under Ord. XXVII. that the defendant, by not putting in a defence, 
r. 11, the plaintiff’s filed an affidavit in support had admitted that that amount was due from him. 
of their claim: — Held, that the costs of the The plaintiff had not asked for a personal judg- 
affidavit must he disallowed against all the ment by his statement <5f claim. The defendant 
defendants. Jones v. Harris, 55 L. T. 884. did not appear at the hearing : — Held, that the 

The court does not require evidence upon defendant’s admission by not pleading could 
motion for judgment in default of pleading, only be treated as made for the purpose of the 
Day ley v. Searle, infra. relief asked by the statement of claim. The 

court, therefore, merely directed an account of 

* Delivery of Minutes.] — In a vendor’s what was due to the plaintiff for principal and 

action for specific performance, the plaintiff interest under his mortgage. Faith full v. 
moved for a common form judgment against the Woodley , 59 L. J., Ch. 304 ; 43 Ch. I). 287 ; 61 
defendant, he having made default in pleading. L. T. 808 ; 38 W. R. 328. 

The notice of motion did not state the terms of Where a plaintiff, in an action for infringement 
the proposed judgment : — Held, having regard to of a patent, upon motion for judgment, heard as 
the form of the notice of motion, that minutes a short cause, asked for such judgment as upon 
must be prepared and a copy delivered to the his statement of claim the court should consider 
defendant. Bayley v. Searle, 56 L. T. 806 ; 35 him entitled to, and his statement of claim stated 
W. B. 404. r ‘ ‘-Particulars of breaches are delivered herewith”: 

Upon a motion for judgment in default of — Held, that the particulars of breaches might he 
pleading in a specific performance action, the regarded as forming part of the statement of 
plaintiff asked for an order in the usual form, claim. United- Telephone Co, v. Smith , 61 L. T. 
but no minutes of the proposed judgment had 617 ; 38 W. R. ,70. 
been, left with the judge’s clerk before the cause 

was put into the paper -Held, that, in such a - — - Interlocutory or Final Judgment — Dis- 

ease, where a copy of the minutes has not been cretion.] — Under Ord. XXVII. r. 11, which pro- 
delivered, the plaintiff should state in his notice vides that “ if the defendant makes default in 
of motion the precise words of the judgment for delivering a defence, the plaintiff may set down 
which he asks. Be Wed v. M cmanHS h. T. the action on motion for judgment, and such 
180 : 35 W. R. 403. ' judgmen shall i 3 given as upon the statement 

’ of claim the court . . . shall consider the 

— Judgment confined to Statement of plaintiff entitled to.” the court may, in its dis- 
claim,] — Where a married woman is the (it feu- f n tion, refuse to give judgment, oi may give an 
danr to an action on n contract, and ha- made interlocutory judgment instead of a final j ulg- 
riefault in delivering a defence, the plaintiff’s ment. Charles v. Shepherd, 6 1 L I. Q. 13. 76« : 
statement of claim must contain an allegation [1892] 2 Q.-B..622 87 L, T. 67— -ChA. 
that the defendant has a separate estate ; other- If a defendant makes default in delivering 
wise the court will refuse to make an order a defence, and the plaintiff has set down the 

VT 
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the plaintiffs’ allegation that the beneficial 
interest in the land was bound. This defence 
was afterwards struck out under r. 21 of Ord. 
XXXI., because the defendant failed to obey an 
order to give discovery. By arrangement with 
the other defendants the action came on for 
trial, when the plaintiffs contended that M. 
was in the same position as if lie had admitted 
the allegation in the statement of claim: — 
Held, that as the defence had onlj been si ruck 
out for a collateral reason, the law; of Trinidad 
had not been sufficiently proved to justify the 
court in deciding; and that the action must 
stand over generally, with liberty to apply, with 
a view to proceedings beinp tak n against M. 
in Trinidad. Jenneu v. Mackintosh, hi L» T. 
108—0. A. ' : 


Default in delivering Reply.]— Where the 
plaintiff mark default in delivering a reply to 
a defence which, as to part of a claim for 
goods sold, alleged that the goods were not up to 
sample, and had been returned, and, admitting 
the residue of the claim, paid the amount of 
such residue into court , the defendant was 
illowe 1. on motion to enter final judgment, with 
the costs of the action, and 3 l. 3 s. costs ,of the 
[application* ’ Fussell v. O' Boyle, 14 L» $3* 
A defendant is entitled under Ord. XXXIX* 


action on motion for judgment, the motion for 
judgment may, by consent of all parties, betaken 
as an ordinary motion, and the order taken at 
once. Bowen v. Bowen , 24 W. R. 246. 


Notice.] — When a defendant was m 

default, the court ordered two clear days’ notice 
of the intention to set down the action on motion 
for judgment to be given him. Roupell v. Par- 
sum, 34 L. T. 56 ; 24 W. R. 269. 

When a defendant has made default m deliver- 
ing a defence or demurrer, the action may be set 
down on motion for judgment without previous 
notice of motion. Billot v. Ker, 24 W. K. 428. 


Hearing.] — When an action is set down 

on motion for judgment in default of pleading, 
the court will fix an early day for the hearing. 
Meakin v. Sykes, 24 W. B. 293. 


Discretion to deprive Successful Plaintiff 

of Costs.]— The court, in giving judgment in 
favour of a plaintiff, where the defendant has 
made default in delivering a defence, has a dis- 
cretion to deprive the plaintiff of the costs of the 
action, and in dealing with the question of costs 
the court- is not bound to look only at the state- 
ment of claim. Young v. Thomas, 61 L. J., Ch. 
496; [1892 j 2 Ch. 134; 66 L. T. 575 ; 40 W. R. 
468— C. A. , 8 v/ b . 


Striking out Defence— Application for Judg- 
ment — Defendant out of Jurisdiction.] — An 

English testator had executed a deed in favour 
of creditors which comprised real estate in 
Trinidad, but. though valid according to the 
law of England, did not pass the legal estate of 
the land in Trinidad to the trustees of the deed, 
because it was not executed as required by the 
law of Trinidad. The testator died intestate as 
to real estate, and the legal estate was vested in 
M. } a British subject residing in Trinidad, and in 
the other defendants who resided in England. 
An action was brought by the trustee of the 
deed and another creditor to enforce the trusts 
of the deed against the real estate in Trinidad. 
The plaintiffs had been advised by a barrister 
practising an Trinidad, and they alleged in their 
stasement of claim that under the law of Trini- 
dad the deed bound the beneficial interest of the 
debtor, and of all persons claiming through him 
in the real estate in Trinidad ; and the plaintiffs 
claimed to have such estate vested in the trustee 
of the creditor’s deed, and to have that property 
sold under the direction of the court to pay the 
creditors under the trusts of the deed. Pursuant 
to leave the writ was served in Trinidad on M., 


Non-delivery of Reply — Counter-claim. ] The 
plaintiff having made default in delivery of reply 
to the defendant’s defence and counter-claim - 
The court ordered final judgment to be entered 
for the defendant in respect of both the claim 
and counter-claim under Ord. XL. r. 11. Bv, ms- 
den v. Winter, 51 L. J., Q. B* 413 ; 8 Q. B. D, 
650 ; 30 W. R. 751 ; 46 J. P. 487. 

The defendant in an action delivered a counter- 
claim The action was dismissed for want, of 
prosecution, the plaintiff having failed to deliver 
a reply : — Held, that, under Old, XXVII. l. 11, 
the defendant was entitled to set down the action 
on motion for judgment on his counter-claim. 
Roberts v. Booth . [1893] I Ch. 52 ; 3 B. 151 , 
67 L. T. 646 ; 41 W. R. 220. 

Judgment for default of pleading cannot be 
entered upon a counter-claim unless upon motion 
for judgment under Buies of the Supreme Court, 
1883 Ord. XXVII. r. 11. 'Jones v. Macaulay, 
60 L. J., Q. B. 258 ; [1891] 1 Q. B. 221 ; 64 L.T. 
621 ; 39 W. ft. 211—0. A. 

Upon an application by a defendant who has 
delivered a counter-claim to dismiss an action for 
want of prosecution, he is entitled in default of 
reply to judgment on his counter-claim. London 
Road Car Co. v. Kelly, 18 L. ft., Ir. 43. 

Ord. XXIII. r. 4, and XXVII. rr. 11, 12, of the 
Buies of 1883, apply to a case where a defendant 
to a counter-claim has made default in pleading 
to it, and entitle the plaintiff in the counter-claim 
to move for judgment against the defaulting 
defendant. Street v. Crump, 25 Ch. D. 68 ; 49 
L. T. 397 ; 32 W. B. 89. 

Where a plaintiff fails to deliver a defence to a 
counter-claim, and his action is dismissed under a 
master’s order, judgment on the counter-claim 
can only be signed by the defendant upon a 
motion for judgment under Ord. XXVII. r. 11. 
liiqmns v. Scott, 58 L. J., Q. B. 97 ; 21 Q. B. D. 
10 58 L. T. 383. S. Ait ken v. Dunbar, 46 
L. J., Ch. 489 ; 25 W. R. 366. 

Where the plaintiff makes default in delivery 
of reply to the defendant’s defence and counter- 
claim, the court will order final judgment to be 
entered for the defendant in respect of both the 
original claim and the counter-claim, under Ord. 
XXXIX. r. 9. Thornton v. Clinch , 10 L. R., Ir. 
378. 

The plaintiff having made default in delivery 
of a reply to the defendant’s defence and counter- 
claim, the court held that under Ord. XXIX. 
r. 12, and Ord. XL. r. 11, the defendant was 
entitled to an order dismissing the plaintiff’s 
action with costs, and an order on the counter- 
claim for the relief thereby claimed with costs of 
the counter-claim. But as there were no positive 
admissions of fact on the pleadings, but only con- 
, stmetive admissions by reason of the absence of 
• a reply, the action was ordered to be set down 
on motion, for judgment, and notice of the setting 
down was directed to be given. Car oil v. Hirst , 
48 L. T. 759 ; 31 W. R. 839. 4 , 
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order for bringing the 359 1. into court must be 
discharged, and an account directed of what was 
due from B. to S. in respect of the bill of costs. 
Gibbinqs v. Strong, 26 Oh. D, 66 ; 50 L. T. 578 ; 
32 W, R. 757 — C. A, 

The defendants in an action haying obtained 
leave for further time to put in their defence 
suffered that, time to expire. The plaintiff 
accordingly moved, under Orel XXVII. r. 11, 
of the Rules of Court, 1883, for judgment on his 
statement of claim in default of defence. The 
defendants being served with notice of motion 
delivered their defence, but did not appear at 
the hearing of the motion: — -Held, that the 
defence which had been delivered ought not to 
be treated as a mere nullity, though the plaintiff 
had rightly declined to state it to the court ; 
but that, as the defence was not duly in form, 
the judgment would be according to the state- 
ment of claim, with a direction that the order 
was not to be drawn up for a week, and that the 
order now made was to be served on the defen- 
dants with notice that they were to beat liberty, 
within seven days from such service, to move to 
discharge the order. Montagu v. Land Corpora- 
tion of England, 56 L. T. 730. 

A defendant made default in putting in a 
defence under Ord. XXIX. r. 10 (1875), and the 
plaintiff gave notice of motion for judgment in 
default of defence. But before the motion was 
heard the defendant put in; a defence: — Held, 
that, though put in after time, it could not be 
treated as a nullity, and that the plaintiff was 
not entitled to judgment in default of defence. 
But as the defence disclosed no real defence to 
the action, the court of appeal ordered the 
notice of motion to be amended and judgment 
to be given for the plaintiff on the admissions in 
the defence. Gill v. Wood fin, 53 L. J., Gh. 617 ; 
25 Ch. D. 707 ; 50 L. T. 490 ; 32 W. R. 393— 
C. A. 

The plaintiff delivered his reply after three 
weeks had elapsed from delivery of the defence, 
and subsequently the defendant, treating the 
facts stated in the defence as admitted, under 
Ord. XXIX. r. 12, by reason of the plaintiff’s 
failure to reply in time, gave notice of motion 
for judgment under Ord. XL. r. 11 : — Held, that 
the reply having been actually delivered before 
the notice of motion was given, the defendant 
was not entitled to judgment. Graves v. Terry, 
51 L. J., Q. B. 464 ; 9 Q. B. D. 170 : 30 W. E. 
748. 

A reply delivered more than three weeks after 
the delivery of the defence is irregular, unless the 
time for delivering the reply has been extended 
by the court. Webb v. Kerr , 14 L, R., Ir. 294. 

Extension of Time by Court.] — A plaintiff 
being bound to deliver a statement of claim, and 
not having, clone so within the six weeks allowed 
by Ord. XXI. r. 1 (a), the defendant moved, 
under Ord. XXIX. r. 1. to dismiss the action with 
costs for want of prosecution. The court gave 
the plaintiff one week’s time to take further 
proceedings, he paying the costs of the motion. 
/ruff/inbottoin v. lynx 3 Ch. D. 288 ; 24 W. R. 

• 782.' 

A writ was issued in August, 1877, in respect, 
of a claim which would have become statute** 
barred in November, 1877. Appearances were 
. entered in February, 1878, By a mi stake of the 
clerk of the plaint if* soli itor, the statement of 
. claim was served too late by two days. The coart 
; allowed the plaintiff further time to deliver his 

O Q O 


— notwithstanding the lapse of six weeks from 
appearance, requiring a statement of claim, the 
plaintiff may deliver a statement of claim without 
■obtaining an order for that purpose, at any time 
before application by the defendant to dismiss for 
want of prosecution. O'Connell v. O'Connell, 6 
L R , Ir. 470. S. P., Sampson v. O' Donnell, 6 
L. XL, Ir. 471. 

If a defendant does not deliver a defence within 
fourteen days after the statement of claim, the 
plaintiff is entitled to proceed with a motion for 
judgment under Ord. XXVIII. r. 10, notwith- 
standing that a defence is delivered subsequently 
to the service of notice of motion. Potts v. 
Deane, 11 L. B,, Ir. 396. 

In an action to recover possession of land a 
defendant may deliver his defence at any time 
before judgment entered against him, notwith- 
standing that the time limited by Ord. XXI. r. 1 
(Ir.), has elapsed. Harding v. Lyons, 14 L. B., 
Ir. 302. 

In an action to recover possession of land, a 
defendant may deliver his defence at any time 
before judgment entered against him, notwith- 
standing that the time limited by Ord. XXI. r. 1, 
has elapsed. Kemiane y. Mackey, L. R., Ir. 
495. ' . ■ ! 

Where, after the time for delivery of the de- 
fence had expired, and an order had been made 1 
fixing the mode of trial, a defendant delivered his 
defence without leave, the court, on motion by 
the plaintiff, set the defence aside. Wilson v. 
37 Me, 11 L. R., Ir. 546. 

In an action of ejectment on the title, a defen- 1 
■dant applied for leave to deliver a defence after 
the time limited for doing so had expired : and 
•such application having been refused, bat before 
judgment entered, he delivered and filed a 
defence. The court, on motion by the plaintiff, 
•set it aside as irregular. Meehan v. -Meehan* 14 
L. 11.. Ir. 300. 

8. gave to Ch a charge upon costs due from B. 
to S. G. brought his action against S. and B,, 
■asking for an account and foreclosure against S., 
and that B. might be ordered to pay the amount 
of the bill of costs (3591.) into court. The time 
for delivering defence was enlarged from the 1st 
■of August to the 16th of August, 1882. Ho 
defence having been delivered, notice of motion 
for judgment was served on the 18th of Novem- 
ber. On the 2nd of December B. took out a sum- 
mons for leave to deliver defence, which was 
dismissed on the 6th. The defence which he 
proposed to put in alleged that there were other 
dealings between B, and S., and that no substan- 
tial part of the bill of costs was due, and more- 
over that B. was going to have the bill taxed. 
On the 19th of February, 1883, the motion for 
j udgment came on for hearing. The court refused 
to look at the defence, and gave a judgment 
directing; an account against St, and ordering B, 
to Bring 3 51)1. iur.o court. ' B. appealed;— 

i • I nr fo want of 
defence, if a defence had' been put in. though 
irregularly, the court will not disregard if. but 
will see whether II sets up grounds - of defence 
which, if pr wed, will 1 3 material, and if so, will 
deal with the case in such mannei that justice 
can be done, and that in the present case the 


1I1S11SIIII1I1 

■■■■ill 



PRACTICE — Pleading 




statement of claim. Canadian OH Works Cor - 
pyratum v. May, 38 L. T. 549. 

Grounds for,] — The court was moved for 

further time to plead to a penal action; the 
affidavit was to the effect that the defendant 
and others were about to petition parliament for 
a remission of the penalty : — Held, that as the 
right to sue had completely accrued, the court 
was estopped by the concessions' of Magna Charta 
to delay the plaintiff in his suit : BNulli dif- 
feremus justitiam vel rectum.” Grant v. Ridley, 

5 Man. & G. 201 ; 6 Scott (X.B.) 176 ; 12 L. J., G. P. 

151 ; 7 Jur. 883. 

Where a plaintiff by his bill states documents 
to be in his possession, and it is necessary for the 
defendant to see them in order to put in his 
answer, the court, though it cannot compel their 
production, will extend the time for answering 
until after the plaintiff has produced them. 
Taylor v. Hewing, 4 Beav. 235 ; 10 L. J., Ch. 
369 ; 5 Jur. 766. 

Pending the proceedings in the cause, the 
plaintiff indicted the defendants in respect of 
the same transactions; the time for answering 
was extended until after the trial of the indict- 
ment. Lee v. Read, 5 Beav. 381 ; 12 L. J., Oh. 
26 ; 6 Jur. 1026. 

A plaintiff, being indicted for felony, sued a 
banker for money the plaintiff had paid him, 
which was surmised to be the produce of the 
felony ; the court, on application, will give time 
to plead in a month after the trial of the indict- 
ment. B taken v. JPraed , 4 Taunt. 825. 

Extension of Time by Consent without Order.] 

— If a plaintiff consents in writing to grant a 
defendant an extension of time for the delivery 
of his defence under Ord. XXII. r. 1, an order 
for the purpose is unnecessary. Amlrroise v. 
Evelyn, 48 L. J., Ch. 686; 10 Ch. D. 759; 27 
W. li. 639. 

Effect of Order when Time allowed to Expire.] ! 
— An order was made under Ord. XXIX. r. 1, 
dismissing an action for want of prosecution, 
unless a statement of claim should be delivered 
within a week. The week having expired, and 
no statement of claim having been delivered 
Held, that the action was at an end, and there 
was no jurisdiction to make an order subsequently 
extending the time for delivery of the statement 
of claim. Wlmtler v. Hancock, 47 L. J.. Q. B. 

152 ; 3 Q. B. D. S3 ; 37 L. T. 639 : 26 W, R. 211. 

An order having been made on the 6th of May 

dismissing the action for want of prosecution, if 
the statement of claim were not delivered within 
fourteen days, on the 19tli of May the plaintiff 
took out a summons, returnable the next day, 

, the last of the fourteen days, for further finie to 
deliver statement of claim. The summons was, 
mi the 20th , adjourned, by the consent of the 
parties in writing indorsed thereon, till the 21st, 
and on the 21st a master made an order giving 
seven days more for delivery of statement of 
claim. Pollock, F 9. having rescinded the order 
of the master on the ground that he had no 
j Lirisdi tier , the ac * m b ‘ ng at an end on the 
20th of May Held, that the decision of the 
learned judge was correct Lung y. Davenport, 
48 L. ,L 0. B. 6i 6 : 4 Q. B. D/402 : 27 \V. K. 
798. 

Bt the combined operatic n of Ord. 1,17 . r. L 
and Ord. LVIL i\ 6, the court or a judge has 
power to enlarge the time limited by an order of 


a master for doing an act, even after the expira- 
tion of the time so limited, and the lapse of the 
four days’ time for appealing, where the justice 
of the case requires it. On the 25th of March a 
master made an* order dismissing an action for 
want of prosecution, unless an affidavit in answer 
to interrogatories was filed on the 31st. The 
affidavit was not filed on that day, but on the 
day following a summons was taken out “for 
further time to answer the interrogatories ” 
Held, that it was still competent to the court or 
a judge to enlarge the time for moving to set 
aside or vary the order of the 25th of March. 
Whistler v. Hancock (supra), distinguished. 
Burke v. Rooney , 48 L. J., C. P. 601 ; 4 C. P. D. 
226 ; 27 W. 11. 915. 

Leave to Deliver after Time Expired.] — The- 
time for delivering a reply which would have 
expired on the 25th July was extended to the 
22nd of August, and then to the 19th of September. 
On the 26th of September, no reply having been 
delivered, the defendant served notice of motion 
for judgment. On the same day the plaintiff, 
by leave of the judge, served notice of motion 
for the following 'day for leave to deliver a reply, 
and on the 27th the judge refused the plaintiff’s, 
motion on the ground of unexplained delay : — 
Held, on appeal, that’ the application ought to 
have been granted on the terms of the plaintiff’s 
paying the costs of it. Eaton v. Stover , 22 Ch. I), 
91 ; 48 L. T. 204 ; 31 W. R. 488— C. A. 

When a defendant in a foreclosure suit 
obtained an order for leave to file a counter- 
claim by way of set-off, and through the negli- 
gence of his solicitor no counter-claim was 
delivered, and a decree of foreclosure was made- 
in his absence, an application more than six 
months afterwards for leave to file the counter- 
claim was refused on the ground of delay,. 
Wilkins v. Bedford , 35 L. T. 622. 

“Party Applying for Relief” — -Who is.] — A 
defendant delivered a defence which, if uncon- 
tradicted, was a good defence to the plaintiff’s, 
claim ; and the plaintiff did not reply or obtain 
further time within the three weeks limited by 
Ord. XXIV. r. 1. The defendant then, before 
the expiration of the six weeks within which a 
plaintiff must give notice of trial, moved under 
Ord. XL, r. 11, that the action might be dis- 
missed with costs, on the ground that, by not 
replying, the plaintiff had admitted the defence 
within that rule : — Held, that a defendant seek- 
1 ing to dismiss an action under such circumstances 
! was not a party applying for relief within the 
I meaning of the rule. Linton v. Linton , 46 L. J., 

( Oh. 64 ; 3 Ch. D. 793 ; 24 W. R. 962, 

! Setting Aside Judgment obtained by Default,] 

— A defendant obtained an order to set aside a 
I judgment which had been entered against him 
in default, with liberty to appear and clef end the 
action upon terms of paying to the plaintiff all 
his costs of the action subsequent to delivery of 
the statement: of claim. Willi am.; v. Briaco. 29 
W. R, 713. 

An order was made on the defendant in an 
aetioiL to produce certain doemnenu thi inspec- 
tion i he ch fendaut \\ .daily refused production 
m l ace. -I ugly an ordt.j w;m made imdei Ord. 
XXXI. r. 21, to strike out the defence, and judg- 
ment was given against the defendant in default 
of pleading. On an application by the defendant, 
under Ord. XXVIL r. 15, the court refused to 
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q r h ft iudmuent. Haiqlt, v. Haigh, 55 A defendant obtained an order for leave to 
set a»id . the 3 _ o J T _ 863 . 34 plead several matters, but at the time the order 

w p’ ion was obtained he was not enabled to draw up the 

1 ■ ‘ • ' rule, the rule office being then closed. He 

Motion for Judgment — Chambers. ] — Quaere, delivered the pleas, with notice that the rule 
■whether a motion for judgment for default in would be drawn up and delivered as soon as it 
nleadin^** should not be made in chambers, could be obtained. On the morning of the 
l Rilmley v. Whin, 58 L. J.. Q. B. 128 ; 22 Q. B.D. following day, the time for pleading having 

,:L r Mt 09 J expired, the plaintiff signed judgment as for want 

~ 0y 5 of a plea Held, that the judgment was regular. 

Summons for Time.]— A judgment signed after Glen v. Lewis , 22 L. J., Ex. 24 ; 8 Ex. 132 ; 16 
0 ,, „ n m hik for further time to plead is return- Jur. 1121. 

able Is irregular. Morris v. Hunt, 2 B. & Aid. A misstatement of a defendant’s Christian 
o rr . 9 a ]> p. 472. name in the commencement of his plea does not 

^When further "time to plead was gi ven by a entitle the plaintiff to treat it as a nullity, and 
plaintiff’s attorney, upon being served with a to sign judgment as for want of a plea. Anon., 
milcr which purported to be a summons for 7 D. & it. 611. 

t'me to plead • Held that the attorney was If a defendant, who is an attorney, really 

iu stifled in signing judgment for want of a plea, appears in person but in point of form, as . 
after he had discovered that no summons had attorney, a plea m the name of another attorney 
been issued Lowne r. Loader, 3 Hodges, 55. cannot be treated as a nullity, on the ground of 
4 judgment signed on the morning after the no order for change of attorney having been 
time for pleading has expired, whilst the parties served. Kernson v. WallingUraugh, o X). r. O. 
are attending a ludge on a summons for time to 564. . _■ ... 

plead, returnable before the judgment is actually A plea delivered after the time for pleading 
signed is irregular. Abernathy r. Paton, 6 Scott, expired, but before judgment has been actually 
586 signed, is regular. AmpthUl r. Semple, 2 Tyr. 

A defendant served two consecutive summonses 312; 2C.&J.358; 1 D. P. C. 316 ; 1 L. J., Ex. 
for leave to plead several matters, neither of 102. . : 

which was attended by the plaintiff. On the After the time for pleading expiral, the defen- 
return of the second summons, on which day dant’s attorney tendered a plea at the plamtiiz s 
the time for pleading expired, he took out a attorney’s office ; the plaintiffs attorney s clerk 
third summons, returnable the following day. had just set out to sign judgment at the proper 
The plaintiff did not attend this summons, but office ; the defendant’s attorney pursued, and, 
signed judgment after it was returnable Held, arriving immediately after judgment had been 
that the third summons was no stay of pro- signed, again tendered the plea Held, that the 
eeedings, and that the judgment was regular, judgment was regular. Stafford v. 4 

Hawkins v. Wilkinson, 2 Ex. 340 ; 17 L. J., Ex. Bing. (N.C.) 693 ; 6 feeott o77 ; 1 Am. 262. 

9 o 0 Where the time for pleading expired on the 

19th, and a summons to stay proceedings was 
Order “ Peremptory ” for Delivery.] — By Orel, made returnable at eleven o’clock on the 20th, 
XIX. r. 8, of the Buies of the Supreme Court, the plaintiff could not sign judgment for want ot 
1883* “the party at whose instance particulars a plea before the return of the summons ; and a 
have been delivered under a judge’s order shall, plea delivered by the defendant before tliat time 
unless the order otherwise provides, have the operated as a waiver of the summons. Barton v. 
same length of timefor pleading after the delivery Warren, 3 D. & L. 142 ; 14 L. 0., Q. B. 612 ; in 
of the particulars that he had at the return of Jur. 375. 

the summons ” Held, that where, upon an v . m , 

application for extension of the time for deliver- Setting Aside. j — The court will no 

lug a pleading, an order “ peremptory” is made restrain a defendant from pleading the statute 
for delivery of the pleading within a time limited of limitations on setting aside an interlocntory 
, i* .. 1 , • XT/t/l.fl.nflf.a v ■ Hnlmes. 1 Bos. oC 1 . 22o. 


an order tor particulars, iuu.cn v. juugmcui yp-p— — — r" 

L. J., Q. B. 161 ; 24 Q. B. 13. 174 ; 38 W. B. 196 is defendant’s intention to plead ^his infancy. 
'^C. A. DelafieU v. Tanner, 1 Marsh. 391 : o Taunt, bob. 

A summons for further time to plead after an So, the court will set aside a regular judgment 
order for time to plead peremptorily is regular, on an affidavit of merits, though bankruptcy is 
and, if returnable at the opening of the office on intended to be pleaded, mans v. trill, i bos.^ x . 
the day after the order expires, it operates as a 52, , • , , „ ,„ r . „ 

star of proceedings till disposed of. Beadey r. To set aside a judgment signed foi want ol a 
Bailey. 16 M. 6c W. 58 ; 5 1). & L. 271 ; 16 L. J., plea upon payment of costs, the affidavit must 
Ex. 1 : 10 Jur. 906. state that the defendant has a good defence upon 

the merits ; that he has a good and meritorious 
Former Practice.] — Signing judgment^ for defence is not sufficient, Bomr r.^ 
want of a plea Is an act to be done by tne plain- O. & J. -8< ; 1 X). P. 0. -M , , * • ( -•) ’ 

tiff at his peril. A, mu.. 1 Chit. 356. The mere fact or a plea .‘ting cUaiy 

,1 id nunv for vvimt of a len maybe signed m etei m point or Law s mu a giuiiua *•■** 

a holiday.^ lien nett v. Potter, 2 0. & J. 622 ; 1 judgment, as-for want of aplea. Coupt.ir.Joae>., 

But net t a dies non juvidicus. Harrhon r. If i- defendant- seegs to set aside ,n ,- . ioca 
Smith. !» 15 .V C. 213 . 7 L. J. (0 s.; K. B. 171- <7 judgment b,r mreguian jr I e Us mmte 

A j lahuiff c muot treat r piea pleaded in tin w Tit u a reason ;b'c tinn ho r op '■ y ~ . 

nnnd rl ... <-enr, rt-V.A tVO C tlAf, fill ft.H AIMiA.T. f).R it hdiliCil. Gt/l B V. BlOlOCt*, O U. 1 - C', “ *■ t 
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Time — Row calculated.] — When a plaintiff 
obtains an order to amend his declaration, and 
the defendant at the same time, by the same or 
another order obtains time to plead, that time 
must be calculated from the time that the plain- 
tiff amends, and not from the date of the order 
for time, although the latter order does not refer 
to the former. Davies v. Stanley, 8 D, P. C. 
483. 

A month’s time to plead means; a lunar month. 
Tullett v. Linfield, 8 Burr. 1455. S.O., norm 

Talbot v. Linfield, 1 W. Bl; 450. 

Where three months’ time to plead is given 
generally, they are to be reckoned by lunar 
months, and not bv calendar months. Soper v. 
Owiis, 2 D. P. C. 237. 

Before the regular time of pleading expired 
the defendant obtained an order for seven days’ 
time to plead, the defendant then being under 
terms to take short notice of trial at the 
sittings : — Held, that the further time ought to 
be reckoned from the date of the order, as the 
cause could not otherwise be tried at the sittings. 
Simpson v. Cooper , 2 Scott, 840 ; 1 Hodges, 
448. 

A defendant obtained four days’ time to plead : 
— Held, that the time given by the judge’s 
order was to be computed from the date of the 
order, and not from the expiration of the original 
time to plead. Dane x. Parsons, 3 Bing. (N.c.) 
204 ; 3 Scott, 052 ; 5 D. P. C. 359 : 2 Hodges. 
277 ; 0 L. J., C. P. 20. 

A defendant who has a day’s time to plead 
from the happening of an event, has the whole 
of the day following that on which the event 
happens in which to plead. Connelly v. Brem- 
ner, 1 H.& R. 012 ; 35 L. J., C. P. 319 ; L. R. 1 
C. P.557 ; 12 Jur. (N.S.) 762 : 14 L. T. 520 ; 14 
W. R. 781. ^ 

Where time to plead is given, such time is to 
be reckoned from the expiration of the rule to 
plead, and not from the date of the order. 
Aspinal v. Smyth , 2 Moore, 055. 


Jt . Amendment and Striking out 
Pleadings. 

Amendment by Parties of their own 
Pleadings. 

YY a. In lohai Cases. 

Claim introducing a new Cause of Action— 
Amendment of Writ,] — In amending a statement 
of claim without leave, under Ord. XX YI. r. 1. 
a plaintiff is not justified in adding a new and 
; distinct cause of action uncovered by the indorse- 

ment of the writ of summons ; and such an 
amendment is liable to be set aside. Where it 
, ; becomes necessary to make an amendment of | 

this nature, the plaintiff should first obtain 
Y| leave (on notice to the defendant) to amend 

the writ of summons. Large v. Darya (W. X. 
1877, 198) and Johnson v. Palmer (4 C, P. 2). 
258) obs rved on. Moore v. Alwill, 8 L. B., 
Ir. 245. S. P., United Telephone Co, v. Tasker. 
Y ' 59 L. T. 852. 

Extent of Power of Court,]— There is no kind 
of error or mistake which if not fraudulent or , 
intended in overreach, the court ought not to 
ww ch if: it can be done without iniustme to tin 
ot»>n party. Courts u> not exist for the sab. of 
ms$ im **- deciding matters 
“ ^ regard ' ‘ T 


amendment as a matter of favour or of grace. 
— Per Bowen, L.J. Cropper v. Smith , 53 L. J., 
Ch. S91 ; 26 Ch. D. 710 ; 51 L. T. 733 ; 33 W. E. 
60, 

It is the duty of a plaintiff to come fully pre- 
pared at the hearing to ask the court for a decree; 
and if he is not so prepared, and the suit appears 
defective from his default, it is then a matter of 
discretion or indulgence to grant him leave to 
supply the defect. Bierdermann v. Seymour, I 
Beav. 594. 

The court will allow an amendment of plead- 
ings where a party to the action would not he 
seriously and irremediably damnified by such- 
amendment being allowed, or where no injury 
would be caused which could not be compensated 
for by costs. Claparede v. Commercial Union 
Association , 32 W. E. 262 — 0. A. S. P., Trufort, 
In re, Trafford v. Blanc, 53 L. T. 498 ; 34 W. R. 
56. 

In an action against a lessee to set aside a 
lease granted under a power, the statement of 
claim stated that the donee of the power had 
received a specified sum as a bribe, and stated 
the circumstances ; the defence denied that 
that particular sum had been given, and denied 
each circumstance, but contained no general 
denial of a bribe having been given. Fry, J., 
having held that the denial was evasive, and 
amounted to an admission that some bribe had 
been given, and having refused leave to amend 
the statement of defence : — Held, by the court 
of appeal, that leave to amend the statement of 
defence ought to be given. TUdesley v. Ilarper , 
48 L. J., Ch. 495 ; 10 Ch. ID. 393 ; 39 L. T. 552 j 
27 W. R. 249— C. A. 

Per Bramwell, L.J. : As a general rule, leave 
to amend ought not to be refused unless the 
court is satisfied that the party applying is 
acting mala fide, or that his blunder has done 
some injury to the other side, which cannot be 
compensated by payment of costs, or otherwise. 
Ib. i A 

All such amendments in pleadings are to be 
allowed as may be necessary for enabling the 
real question at issue to be tried, subject to the 
limitation that the whole nature of 'the action 
may not be changed by amendment. Where, 
therefore, an action was brought for the rescission 
of a contract for the sale of land, and one of the 
defendants, who had entered into the contract 
on behalf of others of the defendants, who were 
the real vendors, disclaimed by his defence all 
interest in the contract : — Held, that such defend- 
ant’s defence should be amended by confining 
the disclaimer to any beneficial interest in the 
contract, and stating that he only contracted as 
agent, and that such defendant should be added 
as a plaintiff, in a counter-claim by the real 
vendors, to compel the specific performance of 
the contract. Blenhltorn v. Penrose , 43 L. T. 
668 ; 29 W. E. 237. , : A . : YY ] Y T. ' 

Reasonable and bona fide Cause of Action.,] 

—An amendment in a statement of claim, under 
Ord. XXYI. r. 1, will not be allowed, unless the- 
court i s ^ sat 1st i ed that th ere are ' re: 1 301 able 
grounds for the cause of action sought to be 
saved by the amendment, and that such cause of 
‘‘Otion s presente* ! bona fide for tlu: benefit of 
the plainirll. Dillon >\ Balfour, 20 L. R. Ir. 
600. ' ' 

Prejudice to Plaintiff,] — The defendants^ ft 
tramwav eommnrr. irr-rr. «nnvi respect of 
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injuries alleged to hare been occasioned to the Where pleadings are informal, and do not raise 
plaintiff through their not having maintained a the question the parties intended to raise, the 
road upon which their tramway ran, in a safe court or a judge is bound to alter them, so as to 
and proper condition. Six months after the make them in. accordance with the intention of 
close of the pleadings the defendants applied for the parties. Rite Me v. Van Q elder, 9 Ex. 762 ; 
leave to amend their defence by setting up a IS Jur. 385 ; 2 W. B. 418. 

contract under s. 29 of the Tramways Act, 1870, But when pleadings raise the question in dis- 
hy which the liability to maintain the road was pute between the parties, it is discretionary with 
shifted from them to the vestry, the road authority the court or judge whether they will allow others 
of the district. Since the close of the pleadings to be substituted in order to raise some other 
the statutory period of limitation within which question. Ib. 

the plaintiff could have sued the vestry had Therefore, where issue was joined on never 
elapsed -Held, that the defendants ought not indebted, the court held itself not bound to allow 
to be allowed to amend their defence, because a plea of illegality of consideration for the con- 
the plaintiff could not be placed in the same tract between the parties to be substituted for 
position as if the defendants had pleaded cor- never indebted, although it was sworn that that 
rectly in the first instance. Steward v. North illegality was the real question in controversy 
Metropolitan Tramways Co 55 L. J., Q. B. 157 ; between the parties. Ib. 

16 Q. B. D. 556 ; 54 L. T. 35 ; 34 W. E. 316 ; 50 Leave to amend will be granted where a slip 
J. P. 324 — C. A. appears in the pleadings, but not so as to raise 

a fresh cause of action. Clarke v. York, 47 L. T. 

Claim barred by Statute of Limitations.] — A 381; 31 W. B. 62. 
plaintiff will not be allowed to amend by setting 

up fresh claims in respect of causes of action Fraud and Misrepresentation.] — Amendments, 
which since the issue of the writ have become as a rule at the trial are not allowed to raise a 
barred by the Statute of Limitations. Weldon charge of fraud at a time when the case has been 
v. Neal , 56 L. J., Q. B. 621 ; 19 Q. B. D. 394 ; launched independently of fraud. Hendriks v. 
35 W. JR. 820— C. A. Montagu, 50 L. J., Ch. 257 ; 17 Ch. D. 642 ; 44 

L. T. 89 ; 30 W. B. 168. 

Ho Title to sue when Writ issued.] — Where A judge has an absolute discretion to allow any 
there has been no title to sue at the time of filing amendment of the pleadings. Therefore, where, 
an original bill or information, a decree cannot in the middle of the trial of a probate suit before 
be founded upon a right of suit subsequently the court and a jury, one party applied to amend, 
acquired and brought forward by a supplemental by adding a plea of fraud : — Held, that the judge 
bill, or by way of amendment, the rule applying had the right to exercise his discretion in favour 
not only in cases where the title to sue in respect of the party applying to add the plea. Riding 
of the whole matter of the suit is acquired sub- v. Ilaiokins, 58 L. J., P. 48 ; 14 P. D. 56 ; 60 
seqtiently to filing the original bill, but also in L. T. 869 ; 37 W. B. 575. 

cases where the title to sue in respect of any of The statement of claim in an action for fraudu- 
the matter of the suit is so acquired; and the lent, misrepresentation in a prospectus relating to 
principle being that there must be a right of suit a company, contained a general allegation, that 
when the suit is commenced ; and a supple- the prospectus comprised many untrue and mis- 

mental bill is not the commencement, but the leading statements, and then set out certain 

continuance of the suit. Att.- Gen. v. Aron specific instances of alleged misrepresentation, 
{otherwise Aker avon) Corporation, 3 I)e Gr. J.& S. amongst others the following: “That the plastic 
537. or surface clay on the Fletton property was of an 

If a plaintiff has no title to maintain his suit average depth of thirteen feet, whereas, in fact, 
at the time when the bill is filed, he cannot carry at the deepest part such clay was only eleven 
on the suit by subsequently acquiring a title and feet or thereabouts in depth, diminishing to two 
amending the bill accordingly. Evans v. Bag- feet.” At the trial the plaintiff proposed to 

sltaw, 39 L. J., Ch. 145; L. It. 5 Ch. 340; i S adduce evidence that there was an average depth 

W. E. 657. of six feet of clay, that only four feet of this 

could be used for making the best bricks, and 

Unintentional Omission.] — When to a dcclara- that instead of there being thirty -three acres in 
tion on contract there is a plea of payment the property, as stated in the prospectus, there 
which could not have been intended to admit were in reality only eighteen acres : — Held, that 
the liability contended for by the plaintiff, the evidence of , these alleged misrepresentations 
court will allow the defendant to amend. Hen- could not be admitted as they had not been 
dev $on v. Squire , 10 B. & S. 183 ; 38 L. J., Q. B. specifically pleaded, and that leave to amend 
73 ; L. E. 4 Q. B. 170 ; 19 L. T. 601 ; 17 W. B. would not be granted. Synionds v. City Bunk, 
519. 34 W. E. 364. 

. If the plaintiff in a suit omits to put facts in 

issue by his original bill, or by amendment, leave Undue Influence.] — M. A. D., the testatrix, in 
to file a supplemental or amended bill, after the 1853, made her will, by which she gave her pro- 
suit is at issue, ought not to be granted by the. perty equally between the plaintiffs, defendants 
court, on the ground of inadvertence. A petition and interveners. In an action by the plaintiffs 
to obtain such leave ought fo make out a case of propounding this will, it appeared that in 1874 
new evidence hit Ij <1 or red, uniteri 1 to th * it yi e insi actions for another will which 
pin infill s equity, and which, with reasonable wouhi have deprived the plaintiffs of all interest 
dilig co. oo iiid not have bee ill >vered eforc: in her estate. In the course of the plain- 
but: in suel a so he suit ought to be iisposed of tiffs case some evidence was given tending to 
without prejudice to the matter omitted to be shew that the testatrix was prevented by force 
put in issue, which the plaintiff 3 nay prosecute and threats from executing the proposed will, 
in any future suit M l Neill v. Cub lit 2 Bligh. The court allowed, the pleadings to be amended 
229. by adding statements to that effect, and praying 
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Pratt v. JIanbvry, 14 Q. B. 190 ; 19 L. J., Q. B. that it might he the duty of the court under 
17 18 'Jur, 1003, ; Ord, XXVIII. r. 1, to make all such amend- 

At the trial of an action for alleged infringe- merits as should be necessary for determining 
merit of a patent by the importation into British the real question between the parties, and having 
waters of a material manufactured abroad ac- heard the evidence without ordering amendment, 
cording to the patent process, for the purpose of the court treated the pleadings as amended, and . 
having it transhipped for exportation, evidence decided on the evidence. Ward v. Sharj), 53 
.was given that the defendants had acted as L. J., Ch. 813 ; 50 L. T. 557; 32 W. E. 584. 
custom-house agents for the foreign manufac- A. plaintiff in his statement of claim asked for 

turing firm, in getting the goods landed and rescission of his contract to take shares in the 
stored in this country. Leave was given to the defendant company on the ground of misrepre- 
plaintiff, at the hearing of the trial,, to amend sentations in the prospectus. A winding-up 
the statement of claim by alleging this practice, order was subsequently made. The plaintiff 
and that such practice was an infringement, after this amended his statement of claim: 
uYohd's Bxplosirc Co. v. Jones. 49 L. J., Ch. 726 : — Held, that a shareholder may save his rights 
17 Ch. D. 721 ; 42 L. T. 754 ; 28 W. K. 653. and claim relief on the grounds originally put 

forward before the commencement of the 
Involving Different Cause of Action. ]— An winding-up ; that each allegation of fraud is 
amendment will not .be allowed at the trial, like a separate count in an indictment ; that ail 
where, in tort, the plaintiff has stated one cause amendment introducing new matter failed; but 
of action, and the evidence, failing to sustain it, that amendments which merely enlarged and 


has endeavoured to raise another one. B rad- 
io orth v. Foskaw, 10 W, lb 760. 

Leave at the hearing to amend a bill by the I 
^introduction of matter which will make a new | 
case, although not formerly granted, may now, j 


made more precise the original allegations must 
stand. Cocksedge v. Metropolitan Coal Consumers 
Association, 64 L.T. 826 ; 39 W. 11.637. Affirmed 
65 L. T. 432—C. A. 

An allottee of shares brought an action for 


under Judicature Act, Ord. XXVII. r. 1, be fraudulent misrepresentation against directors 
given in a suit brought to a hearing upon motion of his company, and by the indorsement on the 
for decree under the old practice. Budding v. writ lie claimed indemnity and rescission of his 
Murdoch, 45 L. J., Ch. 213 ; 1 Ch. D. 42; 24 contract to take shares. The company was 
TV. lb 23. ordered to be wound up. The plaintiff by his 

Amendments as a rule at the trial are not claim asked for indemnity, but not rescission, 
allowed to raise a charge of fraud at a time An application to determine whether the plain- 
when the ease has been launched independently tiff was to be a contributory stood over pending 
of fraud. Hendriks v. Montagu, 50 L. J., Ch. this trial : — Held, that the plaintiff could not 
257 : 17 Ch. D. 642 ; 44 L. T. 89 ; 30 YV. lb 168. obtain rescission on the pleadings and leave to 
A declaration for giving a false character of amend was refused. Cargill v. Bower, 47 L. J.. 
a clerk, alleged that the defendant fraud u- Ch. 649 ; 10 Ch. t). 502 ; 38 L. T. 779 ; 26 W.lb 
lently represented to the plaintiff that the reason 716. 

why he had dismissed P. was the decrease in his In ail action for an excessive distress not 
business, and recommended the plaintiff to try averring that the sum distrained for was not 
P., and knowingly suppressed and concealed due, with a count for selling before the expiration 
from, the plaintiff the fact that P. had been of five days, the plaintiff at the trial applied to 
■dismissed from his employ on account of dis- amend, by adding a count for distraining and 
honesty. It appeared that P. had been guilty of selling goods to satisfy more rent than was due. 
dishonesty while in the defendant’s employ, but The judge refused to allow the amendment, on 
that the defendant had not mentioned that fact the ground that it was not a matter in dispute 
to the plaintiff when he recommended him to at the commencement of the action : — Held, 
try P. It also appeared, however, that P. had properly disallowed. Lucas v. Tar let on, 3 H. & X. 
not been dismissed on account of his dishonesty, 116 ; 27 L. J., Ex. 246. 
but really for the reason which the defendant 

had assigned to the plaintiff: — Held, that this Action changed to Information.] — An action 
evidence did not support the declaration, and may, by amendment of the writ and statement 
the judge refused to allow an amendment by of claim, be turned into an information and 
inserting an allegation that P., whilst in the action without prejudice to a pending motion in 
defendant’s employ, was guilty of dishonesty, the action, the necessary sanction of the attorney- 
in stead of the allegation that i; P. had been general being obtained. Caldwell ,v. Pagham 
dismissed from the employment of the defen- "Harbour Reclamation Co., 45 L, J., Ch. ' 796 ; 
dant on account of dishonesty,” and that the 2 Ch. D. 221 ; 24 W. lb 690. 
amendment was properly refused, the matter in 

controversy between the parties being, not Ho Denial or General Traverse,] — The de- 
whether the defendant had fraudulently sup- fendant delivered a defence containing only a 
pressed the fact that P. had been guilty of dis- general denial : — Held, that this amounted to 
honesty, but whether he had given the true reason an admission of the allegations in the statement 
for having dismissed him. Wilkin v. Reed, 15 of claim, blit leave to amend was given. Green 
C. lb 192 ; 2 0. L. lb 796 : 23 L. L, C. P. 193 ; v. Serin, IB Ch. D. 589 ; 41 L. T. 724. 

18 dm 1081 ; 2 \\ . 1 i 556. In an action for damages for an alleged in- 

a h>i iclosurc aehVm a defence and counter- fringe mei t uf copyright in. a song, die cl of on dant, 
claim _ were put in laiming payment of what by his defence, alleged th t he song had not been 
should be found due to l lie defendant on taking registered at. Stationers’ Hall until the 9th of 
the accounts, bur not expressly claiming m upon December 1876, raid added, ‘‘the defen ant 
the accounts or specifying improper charges. An denies that the song has been duh registered, 
application t< amend at the hearing was ref: sen The; time of the firs: p ibbeari >n thereof is not 
lie; court, however, permitted the panics to truly entered on the register : — Hold, that 
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of ‘the original right of easement cannot be 

s' > i ' % 1 i , , u , 1 v r > * ' j m ^ r §. v , ,1 j 


entitled to prove that the time of first publication 
had been untruly entered, and that he was^ not 
at liberty to prove that the name of the publisher 
had been untruly stated, and that leave to amend 
the statement of defence so as to raise the latter 
point ought not to be given, even though by the 
plaintiff's own evidence at the trial it for the first 
time appeared that the name of the publisher had 
been untruly entered in the register. Collette v, , 
Goode, 47 L. J., Ch. 370 ; 7 Ch. D. 842 ; 38 L. T. ; 
504. See also Crowe v. Barm cot, 46 L.J., Lh. 
855; 6 Ch. D. 753; 37 L. T. 68 ; 25 W. R. 789.' 

The plaintiff claimed to be tenant in possession 
of a part of the foreshore of the sea at Margate, 
and he sought to restrain the defendant from 
removing shingle from the foreshore, and from 
placing bathing machines upon it. 1 he defendant 
claimed by fortv years’ enjoyment an easement 
entitling him to do the acts complained of, and 
by his defence denied that the plaintiff was or 
ever had been in possession of the foreshore in 
question, “save subject to the rights of the 
defendant.” At the trial Try, J.. refused the 
defendant leave to amend his defence by striking 
out the qualifying words, making the denial of the 
plaintiffs possession an absolute one. and claiming 
the ownership of the foreshore : — Held, that the 
defendant should have been allowed to amend. 
Laird v, Briyqs, 19 Ch. D. 22 ; 45 L. T. 238— 
C, A. Reversing 50 L. J., Ch. 260 ; 29 W. R. 197. 

An allegation in the statement of claim was not 
denied in the defence, though evidence was 
adduced contradicting it. On the defendant, at a 
late stage of the case, asking leave to amend 
Held, that on the balance of convenience, leave to 
amend must be refused. Zowtker v. Hearer, 
59 L. T. 631 : 37 IV. R. 55. Affirmed infra in 0. A. 

. The plaintiff claimed, as assignee of four plots 
of land comprised in a building agreement, that 
the defendant might be ordered to execute to him 
separate leases of the plots, It was a necessary 
part of the plaintiff’s case to shew that the 
houses on the plots of land had been roofed in 
at the time when he acquired the title, and the 
statement of claim contained an allegation that 
the plaintiff’s predecessor in title had roofed in 
the houses by March, 1887. The defendant did 
not deny this or traverse the allegation by his 
defence, but alleged, as grounds for resisting the 
plaintiff’s claim, that there had been breaches of 
the conditions in the building agreement under 
which the plaintiff’s predecessor in title held 
with regard to building and payment of rent. 
At the trial of the action it came out in the 
evidence that small portions of the roofs of the 
four houses were not thoroughly completed. 
The defendant applied for liberty to amend, 
traversing the allegation in the statement of 
claim:— Held, that the defendant had not 
traversed the allegation that the roofs were 
completed, but had relied on other grounds for 
refusing to grant the leases, and that he must be 
taken to have decided not to rely on the roofs 
not being completed, and that, it was too late 
for him at the trial to ask for leave to amend. 
Zowtker v. Hearer . 58 L. J., Ch. 482 ; 41 Ch. D. 

' ' 248 ; 60 L. T. 310 ; ,37 W. Ii. 465— C. A. < ^ ; 

- Where a party who is entitled to a limited 
right exercises it in excess, so as to cause a 
nuisance or create a right of action entire in 
its nature (as where a window or a drain is 
enlarged or applied to other purposes than 
originally authorised), as the entire nuisance 
■- mav bo ..abated, an action for an obstrucT 


maintained, until its exercise has been i educed 
within its original limits ; and if an action is 
brought for the obstruction, in which the light 
is declared upon according to its enlarged 
exercise, and the declaration is not supported 
by the proof, on a traverse of the right as laid 
an amendment Will not be allowed, as the effect 
would be to evade, and not to determine the 
question really in controversy between the 
parties. Cawhwell v. Bussell, 26 L. J., hx. ,A. 


Damages — Claim Increased.] — Where the 
damages were laid at 107., _ though the sum 
sought to be recovered was 1507., and the juiv 
returned a verdict for 1507., the court made a, 
rule absolute for amending the declaration by 
increasing the damages. Tebbs v. Barron, * 
Scott (N.R.) 837 4 Man. & G. 844 ; 12 L. J., C. 1 . 

3 \ 0 an action on a bill of exchange the defen- 
dant pleaded that he did not accept, and proved 
that the bill was accepted by his partner m the 
name of the firm, and included a private debt 
due from the partner, as well as a debt due from 
the firm. The defendant had given the partner 
no authority to accept in the name of the firm. 
for his private debt. Quaere, whether the plea 
' was proved. In such a case the court amended 
the declaration by adding a count for the con- 
sideration, and directed a verdict to be entered 
for the sum really due from the firm upon terms. 
Bleston v. Beacon, L. E. 2 C. P. 20. 

The claim in a declaration may be amended 
by increasing its amount under the Common 
Law Procedure Act, 1852, s.;222, by the j udge 
at the trial of the action. Knowlman v. Bluett, 

43 L. J., Ex. 29 ; L. R. 9 Ex. 1 ; 29 L. T. 462 ; 
22 W. R. 77. 

Effect of Delay.]— Amendment allowed after- 
the time limited for bringing another action, 
there having been no unnecessary delay in ^ his. 
proceedings. Cross v. Kaye, 6 Term Rep. 543. 

But the 1 court will not permit any amendments, 
to be made where the plaintiff has been guilty of 
delay in carrying on the suit. Jicmldn/j v. Marsh,, 

8 Term Rep. 30. S. P., Steel v. Sowevhy , 6 Term 
Rep. 161. , , , , 

And it was held an unreasonable delay where- 
the action had been depending for four years. 
Gotf v. Popple well, 2 Term Rep. 707. 

An application to the court to amend pleas 
does not fall within the rule respecting the 
setting aside proceedings for irregularity, with 
regard to the promptness of: the application. 
Welsh or Welch v. Hall, 9 M. & W. 14 ; 1 D. 
(N.S.) 365 ; 11 L. J., Ex. 57. 

The court refused to allow a replication to be- 
am ended after the lapse of a year after judgment 
pronounced on demurrer, the case having 
previously stood over that the parties might 
mutually agree to amend, and both ^having* 
declined to do so. Hammond v. Colls, 3 O. B, 
212 . 

The court will not give leave to a plaintiff to- 
amend his bill if he has not taken any step in the- 
prosecution of the suit for an undue length <>i 
time (in this case, two years after answers put 
in), and is not able to explain his delay. Alt roe 
w' Horde /t, 3 Jur. 816. 

Matter struck out — Time for Appearing- 

expired,! — -In action under s. 32 of the Eaten ts 
I Acts of 1883 to restrain a patentee from issuing 
I threats, the plaintiffs, in their statement ot„ 





claim, alleged that the a 
invalid, and the court ore 
out. After the time foi 
expired, the plaintiffs . aj 
whom the action had hec 
to amend by inserting the 
application was refused 
Bowen, L. JJ., that liber 
be given, but upon specie 
the defendants might not 
plaintiffs not having take 
appealing in due time 
Fry, L.J., dissented, anc 
though the amendment ' 
was not. competent to the 
doing so was inconsistent 
reversed the first order c 
not liable to be appealed : 
B6 Ch. B. 770 ; 58 L. T 


Demurrable Petition-Evidence gone the deed, the plamtifl abandoned me ^uu ux 
. , to wind up a interest, and the judge gave leave to alter the 

into.] Whcic, £ • Ci l ' , " r , ,« evidence record a^ain, by striking out the part inserted to 

company had been indent raised the which the defendant objected. On a motion 

gone into, counsel foi the bl ® the to restore the record to its condition as first 

point that the p- „ p i t j, e petition on the amended-, the court refused to interfere with the 

have insisted upon the court giving a decision 

n x>n Case adjourned after Amendment. ]-Observa- 

? t0 ‘ tion as to the danger of allowing a party to amend 

In re, 4b L. i. bio. his case upon a reference back to chambers, after 

Where former Order Neglected.]— Where a it has been brought before the court, and the 

cmfse refused fo allow the . ^UxMo^Jio bo upon^he evTd^f buVts’ ^ot^suffiefentiy raisS 

amended at_ the trial. 6 i ^ pleadings, the court may eithergwe leave 

Car. iv. ooo. to amend or dismiss the bill without prejudice ; 

ysiMir lai 

thiTwrongtul removal o£ certain furniture ami ftjjj 

delivery of such of the furniture as had not been J j ■ _ • . n w t? ao2 

sold. The plaintiff had previously recovered judg- (N.s.) ; 8 L. X. b2t , 1 * • 

went in another action against three other persons Joinder Qf IssueJ An action was 

'ffil^to^opointotlalwhethek 

&3S2$£ff£&i$ 

“1 SSa 

had Pleaded it at fast Moan to * turn out to have boon thrown away by 
Ch. D.lhi; 6iL. l.lfo 38W.K. It, ua. re “ on of the amendment, and of the costs of the 

Bills of Sale Act 1— Where in an action on an motion being costs in the action, but to be the 
..htAkt-d. n-urt.Vt end r's lien i defendants’ ,«iy vent ' 

'Xl< aXdaiAXedXicoveio unvud In an iction Cor ;m -e of an 

- ? ; even at the tri a/ s n, 1- £ U , ; y m, g* = tog* ‘V/TX n,V "she b A no real 

Omission to Plead Statute of Limitations.]- been set down for trial l’ho phuntitt hau fatten 

in or act on for goo I b nim d f nd s Id, wl .1 V> f *«ioii uno( r 1 11 agn « •-n^ • 

the defendant pleaded a set-off, the parlfeute leave ought not to oe given to w t o a 

of which had not been delivered tin after joinder amend his countei-dwm b\ <-ddm & thuea a. 
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the hearing or before the case was opened at the 
hearing, leave to amend would not be granted. 
Tlipqrare v. Case, 54 L. J., Ch. 399 ; 28 Oh, D. 
356 ; 52 L. T. 242— C. A. 

A plaintiff who has failed upon the main issue 
raised by his bill, and insisted upon by him at 
the hearing, will not be allowed after the hearing 
to amend his bill for the purpose of putting -in 
issue, and obtaining collateral relief upon, a point 


claim for recovery of the land agreed to be let. 
Clark v. Wray. 55 L. J.. Ch. 119,; 81 Ch. B. : 68; 
53 L.T. 485: 34 W. B. 69. A 

After replication filed and evidence closed, the 
court will not give leave to withdraw replication, 
and amend the bill. Oodbold v. Ellis, 23 W. B. 
833, 

The court, after notice of trial given and coun- 
termanded, allowed the defendant, the trial not 
being delayed thereby, to add upon terms a plea. 
Field v. Sawyer , 5 C. B. 845 5 D. & L. 1r7 ; 17 
L, J., C. P. 211. 

Leave to amend pleadings ought to be granted 
■even at the last moment, where it is necessary to 
enable the court to finally dispose of the questions 
between the parties, if the party making the 
application is acting bona fide, and his opponent 
can be fully indemnified against any injury 
occasioned to him ; but such leave is an indul- 
gence, and ought only to be granted on terms. 
Tildesley v. Harper (10 Ch. D. 393) followed. 
Try fort. In re. Trafford v. Blame. 53 L. T. 498 ; 
84 W. B. 56. 

In a suit 4o set aside a settlement on the ground 
of fraud and surprise on the plaintiff, evidence 
was filed in reply tending to shew that he, at the 
time of executing the settlement, was of infirm 
mind. Upon the hearing of a motion for leave 
to use this evidence (which had been objected to 
as not being properly evidence in reply), the 
plaintiff asked for leave to amend the bill, and go 
into fresh evidence. The cause was at issue before 
the 1st of November, 1S75 ; and the hearing had 
been fixed, and only accidentally postponed. 
Leave was given to the plaintiff to amend the 
bill, and go into further evidence. Roe v. Davies, 
2 Ch. I). 729 ; 24 W. B. 606. 

An application for liberty to file a supplemental 
answer, for the purpose of pleading the Statute 
of Limitations, made after the cause was at issue 
and witnesses were in the course of examination, 
refused, with costs. Per deal v. Caney , 14 Jur. 473. 

At Trial— Objection must be liaised.] — An 

objection to the form of action should be expressly 
taken at nisi priiis, in order that the judge may 
make such amendment as may be necessary for 
the purpose of determining the real question in 
controversy. Marks v. Feldham , 10 B. & S. 371. 

- — Time of Application.] — The proper time 
to apply for an amendment of pleadings is at the 
conclusion of the applicant’s case ; but a judge, 
■sitting without a jury, may in liis discretion 
allow an amendment after he has begun deliver- 
ing his decision. Rainy v. Bravo, L. B. 4 P. 0. 
287 ; 27 L. T. 249 ; 20 W. B. 873, 


disclosed by the defendant in his answer, but of 
which the plaintiff has hitherto neglected to avail 
himself by amendment. Knox v. Gye, 9 Jur. (N.s.) 
1227 ; 9 L. T. 573 : 12 W. Ft. 145. Affirmed, 10 
Jur. (N.S.) S61 ; 11 L. T. 201 ; 12 W. B. 1125— 
L.JJ. 

A plaintiff brought an action for injury to his 
land. The defendant pleaded a right of way 
under the Prescription Act, and at common law. 
At the trial, after the counsel for the defendant 
had summed up his evidence, the judge allowed 
an amendment by adding a plea of a limited 
right of way over the land at such times of the 
year when certain fields of the defendant were 
under cultivation. A verdict was entered for 
the plaintiff by consent on all the other issues, 
and the jury found the issue raised by the 
added plea for the defendant : — Held, that the 
amendment was properly allowed and that the 
added plea was valid. Jones v. Bulhdey , 24 L. T. 
104. 

After Verdict.] — Leave to amend after verdict 
by pleading a consideration for an agreement and 
alleging it as a substantive cause of action, 
refused. JYoad v. Murrow, 40 L. T. 100. 

The court allowed a defendant to amend a plea 
of not guilty by statute by inserting in the margin 
statutes necessary to justify the trespass com- 
plained of, after verdict for the defendant and a 
rule nisi to set it aside. Edwards v. Hodges , 15 
C. B. 477 ; 3 C. L. B. 472 ; 24 L. J., M. C. 81 ; 
1 Jur. (N.S.) 91 ; 3 W. B. 112. 

After Judgment.]— The court refused to allow 
| a plea to be amended after judgment pronounced 
I thereon. Smith v. L. B. Jj- S. C. By., 7 C. B. 793. 

Where a writ had been issued, and a declaration 
j delivered, in which a blank was left for the 
j Christian name of the defendant, to which he 
j pleaded, and afterwards gave a written consent, 
signed with his name in full, to an order for pay- 
| ment of the debt, on which judgment was signed ; 

| the court, a year and a half after the judgment 
! was signed, amended the declaration and judg- 
ment, by inserting the Christian name of the 
defendant, in order to enable the plaintiff to pro- 
ceed to outlawry. Wood v, Hume, 1 B. 0. Bep. 
189 ; 4 D. & L. 136 : 15 L. J., Q. B. 319 ; 10 Jur. 
1008. 

In 1875 an injunction was granted restraining 
: the defendants, the corporation of Birmingham, 

: from polluting by sewage the river Tame ; but its 
operation was suspended for five years, .so. as to 
give the defendants time to carry out works for 
’0 L <] ;enti n oi the nuisance omplained A, 

After the passing of the Public Health Act, 1875, 
■« 1 w loe u O' nmiu lislric : f n Bi *;• h gha ' 
was created, upon whom devolved all the duties 
.a 1 liaiiii ti soil the old 1 ad urdmnty. On i 
summons by the pi it ffs at ti ex pi ratio • of 
the five years, for leave to amend the information 
u d ill by adding the nc w dist-r ot is h fenda its 
—Held, that no amendment in the pleadings 
could be made after final judgment, and that the 
new district could only be brought before the 


287 ; 27 L. T. 249 , 

The plaintiff claimed specific performance of 
a contract for the purchase of a business by the 
defendant, or, in the alternative, damages. The 
statement of claim contained an allegation, 
which was denied by the defendant, that the 
plaintiff “ is and always has been ready and 
willing to perform the contract so far as it is to 
be perform* by him.” The] i tiff, after' action 
brought, sold the property, the subject-matter of 
the contract, but neither before nor at the hearing 
•of the action did he ask to amend by striking out 
the claim for specific performance : — Held, that 
ti o action being for specific perfc rmauce, and the 
] lalmiff ^ t his (A n act Ian lug made } erformanco 
impossible, he was not ready and willing to per- 
forin she same at the fi ne of the h nr mg of the 
act ion, and that as he ha 1 n >t applied to amend 
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court bv action. Att.-Cen. v. Birmingham Cor- Clerical Errors.] — Leave given to amend 
rnrntim 15 Ch. D. 423r ; 43 L. T. 77 ; 29 W. B. clerical errors in the Christian names of the 
I >>;7 . " ■'*/ ’ * ' * parties to a suit without reserving a copy of the 

~ Where an amendment of a statement of claim* bill so amended. Fish v. Rivers, 23 L. T. 486 *, 
will raise a question not raised on the original 19 W. B. 93. 

... pleadings, will involve an estate in further _ , , , t e 

intricacies and can be more conveniently raised Death of Opposite Party.]— After the death of 
in a separate and independent action, the court a defendant, and pending the appointment by 
will refuse leave to amend. Blight, Pn re, Slight the court of his representative, leave . to amend 
? Eartnoll 45 L, T. 531. the bill was refused. Joint Stock Discount uk 

’Where, after an order had been made in an v. Brown , L. B. 8 Eq. 376; 20 L. T. 692, 
action for the partition and sale of certain pro- _ . . , 

nertv in which it was referred to as “ firstly, &c., Party m Contempt.]— A plaintiff m contempt 

described in the said statement of claim,” it was is at liberty to proceed with the cause m the 
discovered that the property was there mis- ordinary way. Therefore a special order for 
described leave was given to amend the state- leave to amend was granted. to a plaintiff m 
ment of claim, and the order was ordered to be contempt as necessary for the next step, 
postdated as of a day after the amendment had Chatter ton v. Thomas , 36 L. J., Oh. 5J2. 
been made. T Vi/ihley v. Winkley, 44 L. T. o/2 , •: , ^ , 

29*W E 628 Order — What Amendments allowed,] — An 

W * * order to amend as plaintiffs may be advised does 

not authorise the names of co-plaintiffs to be 
b. Practice . struck out. Sloggett v. Colins , 13 Sim. 456 ; 

Nature of proposed Amendment,] — The court 7 Jur. 689. , . 

will -Ive leave to a plaintiff to amend his state- An order, made at the hearing, that the cause 
ment of claim after reply and joinder of issue should stand over, with leave to amend by 
under Ord XXVII. r. 1, without requiring to be adding proper parties and apt woids to charge 
satlfied a; to the materiality of the proposed them or shew that other parties are not necessary 
amendment, the plaintiff paying the costs of the or to file a supplemental bill, does not entitle the 
appheation. Chesterfield Co. v Black, 25 W. B. plamtifi to introduce, by amendment any charge 
o J against the original defendants which is not 

The court will allow a party to amend his necessary to explain the amendment. Gibmn v. 

Storto* a™ affidavit' sh^wS'the natm^and ^h/ plaintiff Vraying relief to which he is not 
neUtfot the proposed amendments CarfiU -^4 - -al^ unto a trust, mgjd o 

I- *"™\ fl b 'b 2 21. ’ ’ cannot have the different relief under the 

An affidavit in support of a special appli- general prayer ; but the proper relief may be 
cation for leave to amend an information and obtained by amendment, apd for that purpose, 
bill the amendments of which had been another party being necessary, liberty was given 
approved by the attorney-general, was made to amend by adding parties, which includes the 
bv the Solicitor alone, the plaintiff not joining : introduction m the statement ot facts conse- 
— Held that the rule that the plaintifl must quential upon that addition, and piajmg such 
join to the case of a bill does no! apply to an relief as he may be advised. Palh v. Clinton, 
information and bill ; and that the affidavit was U V es. 4b ; b B. B. -83. . 

sufficient ° Att.-Gen v. Co stUford Local Board, Leave to amend by adding parties implies 
sumciuir. - a. Gl . 2 g L T 371 ; liberty to introduce as much new matter as is 

fi ^ J ;> ^' 7J ’ bod , -o L, i. . .- ite t0 ghew the interest of those parties. 

I V) W , Tb. 1U7 *£.'■ 1 . . .. I T -r /to ni. nr> -V 


sufficient Att.-Oen.\. Co stiff ord Local Board, Leave to amend by adding parties implies 
In T V hi, fi«« • T p fi fill 853 • 25 L T 371 ; liberty to introduce as much new matter as is 
fi w J p’ ’ ’ requisite to shew the interest of those parties. 

’ Xn o-iyino- or refusing leave to amend a bill Hawldns v. Miles, 1 L. J. (o.s.) Ch. 76. # 

the court will not act upon the opinion of Under a common order to amend, a plaintiff 
counsel but will form its !wn judgment as to may introdnee : new plaintrfe on the record.. 

p n*?l r ' "^A^platolifi^wh^had 5 obtaiiSi'"ieiive to amend 

^LeaveA' ametd a plei will not be granted his bill for the purpose of adding a now party, 
^ L-ij nreciselv what the and availed himself of this permission to insert 

"memlmtit il to be aJf ho4 th? X SJened a fresh paragraph in the bill constituting a new 
Tact™ V Jl a me 4 Ru«s 514 • 9 L. J. (o.s.) case against an original defendant ; the court 
o£ 32? 28 *£!«.£ P, Brnmun, v. Wattle, ordered the fresh paragraph to be expunge i. 

2 Bro. C. C. 147 ; Wood v. Strickland , 2 Yes. &B. Barlow^- M Murray, 1- Jur. QsSi) olJ , 11 

15 U„on an application to file a supplemental At the hearing of an injunction suit to re- 
answer, the defendant should state, on his notice strain cutting .seaweed on the sea-shoie the 
of "motion the facts intended to be introduced bill stating a title based on user and one. esta- 
ol mouuu, uib . 7 - 109 ' Wished at law — the cause was directed to stand 

Anotice^ ’of' ^Ltion fo liberty 'to fife“a supple- over, with liberty to amend bv making the 
men to answer ought to specif/ the new fac|to attorney^enerto a party Ml was umenckd 
be introduced. Bailor v. Hollis, 2 Beav. 236 ; by making the attorney -general a party, but 
fr“r another amendment was also made, stating that 

iSjm ‘ ' : the plaintiffs hhd established their right against 

Facts in Defence.!— It is not necessary to the crown to wreck washed on the sea-shore ■ 
amend a bill for the purpose of introducing facts under certain proceedings theiein icieueu to. 

in the answer on winch lire pbiintilf The conn dox-ctcl rite mtu..“ avennen; to he 
wansra tor, ns pans nf his cases entitling him siruck out, as a l T'unnto. v the oruov. 









mkCTJCR— Pleading. 


892 


Under an order to strike out the name of one 
defendant, and giving general liberty to amend, 
the plaintiff is not justified in striking out the 
name of another defendant. Wymer v. Dodds, 
48 L. J., Oh. 568 ; 11 Ch. D. 436 ; 40 L. T. 420 ; 
27 W. E. 675. 

Plaintiff Amending Claim without Leave.] — 

When a plaintiff has amended his statement of 
claim after delivery of the defence, and no other 
pleading having been delivered, moves for judg- 
ment on the amended statement of claim, the 
defendant may either obtain leave to amend his 
defence, or put in a new defence, or he may 
proceed with his original defence, in which case 
the amendment in the amended statement of 
claim will be taken to be admitted, and the 
statement of defence will stand as an answer 
pro tanto. Boddy v. Wall, 47 L. J., Ch. 112 ; 

7 Ch. D. 164 ; 26 W. B. 348. 

When a plaintiff delivers an amended state- 
ment of claim, the defendant must either deliver 
a new defence or amend his original defence, 
and so on, toties quoties, until the pleadings are 
closed. Burling v. Lawrence , 46 L. J., Ch. 808. 
Disapproved of 'in preceding case. 

Disallowance of.]’— A plaintiff had 

amended his claim without leave before reply. 
The defendant contended that what had been 
done by the plaintiff amounted to a discon- 
tinuance of his original action and the com- 
mencement of a new one : — Held, that the proper 
course for the defendant to have adopted was to 
have moved, under Qrd. XXVIII. r. 4, within 
eight days after the delivery of the amended 
pleading, for a disallowance of the amendment, 
or allowance thereof subject to terms as to costs 
or otherwise, provision for the costs of such 
amendments being made by^r. 13 of the same 
order. Bourne v. Coulter , 53 L. J., Ch. 699 
50 L. T. 321. 

Order— Porm and Operation.]— It is contrary 
to the practice to insert in the judgment as 
drawn up any mention of the refusal of leave to 
.amend. Laird v. Briggs , 16 Ch, D. 663 ; 

L. I. 361— -0. A. 

An order for leave to amend operates from 
the time of service only, and therefore an 
intermediate step taken by the defendant after 
the orders made and before it is served, is 
regular. Price v. Wcbl>, 2 Hare, 515 ; 13 L. J., 
Ch. 50. 

Form of Amended Heading.] — The require- 
ments of Ord, XXVIII. r. 9, as to marking 
amended pleadings with the date of the amend- 
ment and of the order, do not under rule 10 
apply to the copy of the amended document 
delivered to the "opposite party. Ilanmer v. 
Clifton, [1894] 1 Q. B. 238 ; 10 E. 55 : 42 W. E. 
.287. 

Where a plaintiff amends his bill, if he can 
interline the original ingrossment fair and 
' HI e, he may ii roduee trike out or sub- 
stitute upon the original record; but where 
the plaintiff cannot affect his amendment by 
■ interlineation, but is under the necessity of 
having a new ingrossment, such new ingross- 
pggl must contain the whole of the plaintiff’s 
case, as he wishes to present it to the court: 
there can be but- one entire record containing 
f» ; V> ,the whole' case. Jf ‘ Comb v. / 


Where more than two folios in one place are 
introduced by amendment into a bill, it must be 
reprinted. Stone v. Davies, 8 Be H. M. & H. 
240 ; 1 Eq. R. 190 ; 22 L. J., Ch.672 ; 17 Jur. 585. 

On what Terms Leave Granted.] — A bill as 
amended asked for an account on the footing of 
wilful default on instances which were disclosed 
by the answer, but which were not specifically 
alleged in the amended bill. The judge at the 
hearing allowed the bill to be amended, giving 
the defendant leave to answer further, and file 
fresh affidavits upon the question of default, 
the plaintiff not being allowed to bring further 
evidence, and on terms of the plaintiff’s paying 
the costs of the day before amending. King v. 
Corke, 45 L. J., Ch. 190 ; 1 Ch. D. 57 ; S3 L. T. 
375 ; 24 W. E. 23. 

Discharging Order.] — A defendant added to 
the record by revivor cannot, after moving to 
dismiss for want of prosecution, move to dis- 
charge as irregular an order of course to amend, 
obtained before he was made a party to the suit. 
Kettlewell v. Baa- stow, 39 L. J., Ch, 846 ; L, E. 10 
Eq. 210 ; 22 L. T. 541 ; 18 W. E. SS5. 

Where amendments are introduced into a bill 
irregularly, and the defendant does not come to 
the court to complain of the irregularity, but by 
his answer to the amended bill insists upon the 
objection, and reserves to himself the same benefit 
of it as if he had pleaded it in bar, the objection 
may be urged at the hearing, and will entitle 
the defendants to the costs. Milligan v. Mitchell , 
1 Myl. & C. 433 ; 7 L. J., Ch. 37. 

Amended Statement of Claim — Effect of.]— A 

defendant who has put in a defence to an original 
statement of claim, cannot, when the plaintiff 
afterwards delivers an amended statement of 
claim, which alleges no new matter against him, 
apply to strike out the amended statement of 
claim, on the ground that it discloses no reason- 
able cause of action. Jenkins v. Rees , 83 W. E. 
929. 

A defendant put in a defence, not demurring 
to any part of the statement of claim. The 
statement of claim was amended, not making a 
substantially new case. The defendant obtained 
leave to amend his defence, and put in a defence 
and demurrer to part of the statement of claim : 
— Held, that the rule of chancery practice, that 
a defendant cannot demur to what he has pre- 
viously answered, is no longer in force ; that 
. leave to amend the defence authorised the putting 
in a demurrer to part of the statement of claim ; 
and that the defendant’s pleading was regular. 
Powell v. Jeweslmry . 9 Ch. D. 34 : 39 L. T. 213 ; 
27 W. R. 142— C. A.’ 

Where the original bill and the amended bill 
were substantially the same, as the plaintiff had 
admitted the sufficiency of the answers to the 
original bill, he was precluded from objecting to 
the sufficiency of the answers to the amended 
bill. Wick v. Parker , 22 Beav, 59 ; - 2 Jur. (N.S.) 
582 ; 4 W. R. 452. • 

The original and amended bills together con- 
stitute one record; and when the original bill 
was hied within the time allowed b\ the 2 A: 3 
Will.' 4, c. 100, as to prescription in tithe suits, 
but the amended bill was not within the time : — 
Held, that the whole suit was within the time. 
Thorpe v. M laiiingley, 2 V. & Coll. 421 ; 8 L. J , 
Ex. Eq. 9. But see Plowden v. Thome, West. 
42 ; 7 Cl. k F. 137. / 1 ' 
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defendant that l lie receipts of ihc bouse were 
80d per month, which representation turned out 
to be false In an action fo i this raisreprcsers hi- 
TioiL ! 1 10 deokuuthm aliened the ag loo meat, to 
! v i or the pai'aiui-e of the gooduiE. fum'rure, 
fixtures, Ac. ; — Held, that the declaration sub- 
stantially stated the true nature of the agreement, 
and that, at all events, the court would, if 
' A :! bd . " I ■ ; A-A A A' A ■ 


f/b-blbhibl .:b-';S.'-hb; : b,l : A- 
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PRACTICE — Pleading. 


Although the amended bill is the pleading | 
exclusively, and so far as regards the rights .of I 
the parties, the charges of the original bill, 

: omitted in the amended bill, are as if they never 
existed : yet that does not extend to debar the | 
court of 'the assistance to be. derived from the j 
matter expunged, in determining quo ammo -the 
suit was instituted. Fitzgerald v. O' Flaherty, 

1 Moll. 347. , , 

Where the bill has been amended, the court, 
with a view to the question of costs, may look at 
the frame of the bill as it stood before amendment. 
Parhhurst v. Zowten , 5 L. J. (O.S.) Oh. 120. 

Abandonment of Order.]— A plaintiff, after 
obtaining an order to amend his declaration, 
with leave to the defendant to plead de novo, 
may abandon that order, and proceed to trial 
without procuring it to be rescinded, Black 
v. Sanqster, 1 G. M. & R. 521 ; 3 D. P. C. 206 ; 

5 Tvr.171 ; 4- L. J., Ex. 4. 

A defendant obtained leave to amend a plea, 
and to add another, upon the terms of paying 
the* costs of the amendment and of the applica- 
tion. but afterwards declined to avail himself of 
the 'rule. The court refused to make a rule 
ordering him to pay such costs. Field v. Sawyer , 

6 0. B. 71. ‘ 

If an order for leave to amend is abandoned 
after service, the opposite party has no right to 
costs incurred before the amendment, on the 
supposition that the order would be acted upon 
by the party obtaining it. Brown v. Millington , 
22 L. J., Ex. 138 ; 17 Jur. 144. 

Costs on.] — Where, from facts elicited in the 
examination of witnesses, and which had been 
in the exclusive cognisance of the defendants, it 
appeared that the' true point at issue between 
the parties was not raised by the pleadings as 
the v stood, the plaintiffs obtained leave to amend 
their statement of claim, but without adducing 
fresh evidence ; the defendants being allowed 
both to amend their defence and to adduce fresh 
evidence. The plaintiffs having succeeded on the 
issue thus raised, and the court being of opinion 
that the defect in the original pleadings arose 
from the defendants’ default in withholding 
information, the whole of the costs, including 
those caused by the amendment, were awarded 
to the plaintiffs. Nobel's Explosives Co. v. Jones, 
40 L. J, Ch. 726 ; 42 L. T. 754 ; 28 W. R. 653. 

An amendment to the pleadings made at the 
trial by the court mere motu in order to raise 
the real point at issue, is no ground for departing 
from the usual rule as to the costs of the action. 
Notfage v. Jackson, 11 Q. B. D. 627 — 0. A. 

A defendant who has put In a joint defence 
will be allowed to put in a separate and amended 
defence, but will be ordered to pay the costs 
rendered necessary by not having put in such 
defence at an earlier period, subject, however, to 
such directions as the court may think fit to give 
where it sees that unnecessary or oppressive costs 
have been incurred by the plaintiff in opposing 
the application. Cargill v. Bower , 46 L. J., Ch. 
175 ; 4 Ch. I). 78 ; 35 h. T. 621 ; 25 AY. B. 22L 
Where a plea to the bill is filed, and, the plea 
is overruled, with liberty to amend, and the 
amended pica is pur in run l a! *ved, rh defend it 
s m i c i .1 i I to the costs of correcting- lus mi 
n but is. on lit led to the costs which he 

would have had if the pi a which was allowed, 
had been the plea which was first filed. C 


A plaintiff declared for freight, omitting the 
words “money payable by the defendant to the 
plaintiff,” in disregard of the form given by 
1 5 & 16 Viet. c. 76, schedule ( B) . T he defen dant 
pleaded, and after verdict for the plaintiff the 
court refused to arrest the judgment for the 
omission of those words, holding the defect cured 
by pleading over. The plaintiff having signed . 
judgment, the defendant brought error on that 
point. The plaintiff applied to a judge for leave 
to amend the declaration, so as to make it in 
accordance with the form in the schedule. The 
judge having referred the matter to the court : — 
Held, first, that the application to amend was 
rightly made, and not to the court of error. 
Wilkinson v. Sharland , 3 C. L. R. 619 ; 11 Ex. 33 ; 

1 Jur, (N.S.) 405 ; 3 W. R. 418. 

Held, secondly, that the court had power to 
make the amendment, lb. 

Held, thirdly, that the amendment ought to be 
allowed, on payment by the plaintiff of the costs 
of the motion in arrest of judgment, of the pro- 
ceedings in error, of the summons at chambers 
and of the rule to amend. Ib. 

Suing In forma pauperis.] — A party suing 

in forma pauperis is not allowed, as a matter of 
right, to amend without payment of costs. Fowler 
v. Bank of England, 6 Q. B. 878 ; 2 D. & L. 790 ; 
14 L. J., Q. B. 178 j 9 Jur. 107. 

Vexatious Application.] — Where a defen- 
dant came to the court in a vexatious and expen- 
sive manner to apply for an amendment which 
might have been obtained at chambers, his rule 
was discharged with costs, unless he would consent 
to pay the costs of the amendment. Brunswick 
(. Buie ) v. Sloman, 5 C. B. 218. 

Payment of, a Condition Precedent.] — 

If leave is given to amend proceedings in a cause, 
on payment of the costs, payment is a condition 
precedent. Bevy v. Drew, 5 D. & L. 307 ; 2 
B. C. Rep. 141 ; 12 Jur. 119. 

- — - Time Extended.] — A plaintiff, who desires 
an extension of time to amend his bill, but has 
omitted to get it, is liable to pay the costs of 
a motion to dismiss for want of prosecution, 
although the extension which he desires may 
be allowed him. London and Colonial Co. v. 
Elworthy , 18 W. R. 246. 

Review by Court of Judge’s Decision.] — The 

court will not review a judge’s decision as to 
allowing or withholding an amendment ; nor 
will the court grant a new trial, on the ground 
that the counsel’s discretion, as to assenting to 
an amendment offered by the judge, is fettered 
by a strong expression, of opinion on his part. 
Lucas v. Beale, 10 C. ,B. 739. S, Id. Morgan v. 
Pike , 14 C. B. 473 ; 2 C. L. R. 096 ; 23 L. J., C, P. 
64 ; 2 W. R. 193. 

A plaintiff bought of the defendant the house- 
hold furniture, fixtures, utensils in trade, &c., of 
a public-house, “as per inventory taken by 

W. W.,“ for 2021.. upon a repres 1 * i by m 
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necessary, amend it. Cater v. Wood, 19 C. B. The judge a 

fK s ) 286'. a ' <;leleiK ' lallfc 

^ The" court lias power to amend the record refused to 1 
where leave to move to enter a verdict is reserved. 0. 13. (N.S.; 

notwithstanding the judge at the trial expressly 

refuses to allow an amendment, or to reserve ^ Compe uii 
leave to amend. lb. ont Ph 

Where an amendment is in the discretion of 
the judge at nisi prius, the court has no power 
to review his decision where he had refused to T 

allow an amendment. Iloldcn. v. Ballantym, Under Jud 
29 L. J., Q. B. 148 ; 6 Jur. (K.S.) 451 ; 2 L. 1. merits which 
149 * 8 W Jt. 390. under the fo 

Under s. 222 of the Common Law Procedure struck out ui 
Act. 1852, if an amendment is improperly granted y. 
or refused by a judge at nisi prius, the court has L. i. bb ; 24 
no power to review his decision ; but a substan- 
tive application nmy be made to the court for an Applic tio 
amendment, bv virtue of its general jurisdiction, strike out, u. 
Brennan v. Howard, 1 H. & N, 138 ; 25 L. J., made by sumi 
Ex. 289 : 2 Jur, (N.S.) 546 ; 4 W. E. 609. Y * Mm ? 

Action on a contract to deliver at Cardiff a if made u, 
cargo in March. Breach, that the defendant exceed those 
would not accept or pay for the goods. Pleas, 10. 
non assumpsit, and that the plaintiff was not Upon moti 
ready or willing to deliver at Cardiff in March, faulty reply 
At the trial it appeared that the defendant had embarrassing 
by letter requested the plaintiff to postpone the. not m terms 
shipment for the defendant’s convenience ; that out, but only 
the ship arrived in Cardiff on the evening of the out, without 
31st of March, and consequently, that the cargo reference to 
was not ready for delivery until April. The was given tc 
judge, on the plaintiff’s application, amended reply as _he 
the'declaration by making an averment that at L.tf A . W. j 
the defendant’s request the plaintiff delayed the 787 ; 27 W. i 
shipment, and the defendant promised to accept 
a delivery of that shipment with reasonable — Wiier 
speed, and exonerated the plaintiff from deliver- motion to se 
ing in March. The defendant objected to the tamed. Hat 
amendment, and requested a postponement of Reference 


respect ought not to be reversed. Tennyson v. 
O' Brief * , 5 El. & Bl. 497. S.P., Savage v. Canning, 
Ir. E. 1 C, L. 434 : 16 W. E. 133. 

Action on a cheque and on an account stated. 
Pleas, non fecit, and that the account was stated 
of the cheque only, and that it was given for 
money lost by gaining. At the trial, it appeared 
that the defendant entered a gaming-house, and 
there lost at billiards a sum of money for which 
he gave an I 0 U, and subsequently sent the 
plaintiff an unstamped cheque. The cheque was 
not received in evidence. The judge intimated 
generally that he would make what amendments 
were necessary; neither party asking for any 
amendment, the question was left to the jury 
whether the account was stated of money lost by 
gam ins 1 . The .'jury' found: for the defendant. 
Held, tl it the coma hnd without consent power 
to amend the plea, by . making it apply to- an 
3 ecount stated concern ing the : consideration of 
The cheque, so as to raise on the record the 
question really tried. Parsons v. Alexander, 5 


mtm 

llllii 
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When pleadings are such as should be strmck 
out, they ought to he struck out by the judge, 
and not left to be dealt with as a question ri>f 
costs ; but when the judge has exercised his 
discretion on the subject, the court of appeal 
will not interfere, unless he has acted on a 
wrong principle. Wat ion v. Modwell , 45 L. J., 
Ch. 744 ; 3 Ch. 1). 380 ; So L. T. 86 ; 24 W. B. 
1009— C. A. 

The striking out of pleadings as embarrassing, 
under Ord. XXYII. r. 1, is a matter of discre- 
tion in the judge, and, as a general rule, no 
appeal from this order will be entertained. 
Goldin q v. Wharton Salt Works Co., 1 Q. B. I). 
374 ; 34 L. T. 474 ; 24 AY. B. 423— C. A. 


% B y whom made.] — A stranger to a cause 

cannot, as of course, except to and refer a 
pleading alleged to be scandalous and imperti- 
nent as between the parties, but he may be 
authorised so to do upon making a special appli- 
cation to the court. Williams v. Douglas, 5 Beav. 
82 : 6 Jur. 379. 

Keference for scandal and impertinence on the 
joint petition of plaintiff, and of his solicitor, 
the pleading being scandalous as to the latter. 
Bishop v. Willis, 5 Beav. 83, n. 

The plaintiff was ordered to pay some costs to 
the defendant, and, on the other hand, the 
defendant was ordered to pay other costs to the 
plaintiff. The plaintiff being in contempt for 
non-payment of costs, moved that the costs 
might be set off: — Held, that it was competent 
for the plaintiff, though in contempt, to refer for 
scandal and impertinence an affidavit tiled on 
the part of the defendant in opposition to the 
motion. Cattell v. Simons , 5 Beav. 396. 

If an affidavit is filed containing scandalous 


b. On what Grounds . 

For Prolixity.] — -Although there is no rule of 
court specially giving power to the court to take 
pleadings off the file for prolixity, yet the court 
has an inherent power to do so.' to" prevent its 
records from being made the instruments of 
oppression. Hill v. Hart- Davis, 26 Ch. D. 470 ; 
51 L. T. 279— C. A. 

Prolixity in setting forth important docu- 
ments is not impertinence. Low v. Williams, 
2 Sim. & S. 574 ; 4 L. 3. (o.s.) Ch. 199. 

Mere prolixity of expression does not consti- 
tute impertinence. Anon., 2 L. J. (o.s.) Ch. 143. 

Superfluous or prolix clauses or words in a 
sentence, are not to be deemed impertinent. 
Anon., 2 L. J. (o.s.) Ch. 108. 

A few unnecessary words in a bill do not 
render it impertinent. Del Ponte v. De Tastet , 
Turn. & B. 487 ; 2 L. J. (O.S.) Ch. 35. 

Prolixity in an answer is impertinence, but it 
is a question of degree. Therefore, in a bill for 
an account of money transactions between the 
; plaintiff and the defendant, it having been 
required that the defendant should set forth 
in a schedule a variety of minute particulars 
concerning certain securities which were alleged 
to have been deposited with him : — Held, that 
it was not an act of impertinence to annex to 
the answer a schedule with columns. Gonwertz 
v. Best, 1 Y. & Coll. 114 ; 4 L. J., Ex. Eq. 17. 

An answer to a bill for an account, setting 
out particulars in detail, although in some 
sense to be called pertinent, yet, if manifestly 
not called for by the nature "of the case, may- 
be held impertinent, as being vexatious and 
oppressive. Norway v. Howe, 1 Mer. 347 ; 12 
B. R. 157. 


Applicant having Pleaded improperly.] — 

One cannot say that any reply to a bad defence 
is itself bad ; there cannot be a bad answer to a 
bad question. The defence here being bad, we 
cannot decide on the reply, it simply becomes 
immaterial. Clarke v. Bradlangh, 50 L. J., 
Q. B. 342 ; 44 L. T. 667 ; 29 W. B. 516— C. A. 


Alternative Order— Payment into Court.] — A 

judge ought not to make an order dismissing an 
action as frivolous and vexatious, with the 
alternative that the plaintiff may proceed on 
payment of a sum of money into court by way 
of security for the defendant’s costs if the latter 
should get a verdict. Per Wills, J. Mittens v. 
Foreman , 58 L. J., Q. B. 40. 


Matter of Discretion.] — - Although the court 
of appeal will not readily interfere with the 
discretion of the court of first instance in a 
matter of procedure, it is its duty to exercise its 
own discretion as to whether a pleading is so 
framed as to embarrass the opposite party. In a 
case, therefore, where 


a statement of claim was tained unless it appears clearly that the state- 
in the opinion of the court of appeal calculated merits excepted to cannot he material at the 
to embarrass the defendant by reason of its hearing of the cause. Miekards v. Alt. -Gen., 12 
stating immaterial facts, and setting out at great 01. & F. 30. Affirming, 6 Beav. 444; 12 L. J., 
length documents which could not be material Ch. 393; 7 Jur. 362; 1 Ph. 383 ; 13 L. J., Ch. 
except as evidence by way of admission, it was 88; 8 Jur. 230. 

ordered to be struck out, though a motion for Though a plaintiff cannot compel a defendant 
J"' purpose had been dismissed with coses by to make i risen vori of Iris i turn? for income 
the court below. Davy v. Garrett, 47 L. J., Ch. .tax, still a statement (as evidence of a mis- 
218 ; 7 Oh. I). 473 ; 38 L. T. 77 ; 26 AY, R.225 — representation of the value of his business) 
O, A. that he made such returns is not impertinent. 

vol. xi. 29 
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T?aot7 u • iq t, t oh secretary of the Institute inviting railway com- 

12 Beav. 44 , 18 L. J., Oh. seen* y subsoribej and stating the amounts of 

... , thp canit-al and average net annual income of 

tta ooftlrthe objects of the Institute, an 
an^rv feehn- in filing his agreement with another railway company for 
jKSS&ffrnm a through 

ppf in & upon the character of said would lead to mci eased tiamc o\ei me 
wMch document\e ashed defendants’ line, and the practice of railway 
•-Held that such matter companies as to contnhu mg -to exhibitions, 
auestion at issue, and must regattas, race meetings, and othei object i cal- 
the & hearhigf S Edmunds v. culated to encourage trafhc over their lines 
l o ' lur IN si 156 ; 13 L. T. The plaintift moved under Ord. XIX. i. -7. to 

U Jui. f . 0 strike out these paragraphs Held, that a 

at the commencement of a reasonable latitude must be ' 

imnertinent. which may. at and parties must he allowed to pioaa reasons 
1 relevant Reeves v. Baiter, why a particular act said to be ultra vires was 
.1 relevant. si not ultra vires ; that it would be a wrong appli- 

ocmil solvency it was not cation of the rule to order such reasons to be 
Pendant to introduce a state- struck out unless the matter sought to be stiuck 
practices committed from out was utterly irrelevant ; anil that it was not 
cell the fact of insolvency, the meaning of the rule that any matter alleged 
... on t t (M-j 55. in the defence as a reason should he stiuck out 

of land adjoining a public merely because it was a bad reason ; and that it 
n aetton a-ainst the local could not be said that any part of the defence 
re removal ol posts erected was so irrelevant that the rule ought to be 
irevent vehicular traffic over applied. lomTtmson v. S. E. By., oi, U 1. 

tatementf^f 0 clata. ' that ^one ' ' A person who has himself introduced into his 
the board, who was also an evidence matter not relevant to the leal issues 
r had +«K»n an active part between himself and his opponent, cannot he 
mtiations with the board for heard to complain if his opponent, m answer to 
he footnath and had acted the matter so introduced, inserts m his affidavit 
to Ss ow-n’pSvate interest, passages which would otherwise be liable to be 
itly the plaintiffs had not expunged for impertinence. JBrujF v. CMoU, 
ing the board to take any Ayres, Ex parte, 26 L. T. ibb , 20 Vi. E. i34. 

rd 66 Lj!°^W7 ^XX^\ When Embarrassing.]— A pleading raising by 
ra . 45 iff ’44 435 . 54 j. p. way of defence an issue which the defendant is 

’ not entitled to raise, is embarrassing, and can be 

order the pleading to be struck out under .Ord. XXVII. . r. 1. Liardet v. 
& 17 Viet. c. 80, s. 1, and if Hammond electric Big lit and Power Co 31 
>yed, the judge may himself W. E. 710 — -0. A. &. 1 ., Ilewjh v. Chamberlain, 
re passage, for he is author- 25 W. R. 742. , , ... , ^ . ' 

of the record any matter The power of the courts or judges to set aside 
i irrelevant or unnecessary.” pleadings as tending to embanas», is limited t . 
on 3 Macq H L 363. such as are at ouce embarrassing and irregular, 

ific performance of an agree- informal or tricky, and contrary to the rales and 
the defendant may, by his practice of pleading, and does not extend to such 
any fact tending to shew the as merely put the opposite party to difficult, 
plaintiff, however it may expensive and needless proof. Welland By. 
ff’s respectability ; but mere Blake, 6 H. & N. 410 ; 30 L. J., Ex. 161 ; i 3ui . 
ie ihwal character of the (N.s.) 373 ; 3 L. T. 678; 9 W. B 886. See W 
nent Pearson v. Knapp , 1 v. Beaumont , 49 L. 1.7/2 ; Brooking v. Maudday , 
55 L. T, 343 : 6 Asp. M. C. 13. 

i answer are impertinent if It was not a general rule of practice that where 
called for by the bill, nor a plea traversed an allegation in the declaration, 
Eence with reference to the and the plaintiff demurred to the plea, he would 
ch may be made on the bill, be put to his election whether the demurrer 
swer to a bill of revivor which should be set aside as frivolous, or the allegation 
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(1) that the sums had not been received ; (2) if merit relied on. Forsyth v. Bristoioe , 8 Ex. 347 ; 
received, not as trustee : (3) if received, repay- 22 L. J., Ex. .70 ; 17 Jur. 46. 

loent : (4) alternatively, free gift by the wife A plea, to an action on a contract, that the 

to the husband ; (5) alternatively, accord and plaintiff was suing on his own behalf, whereas 
satisfaction; (6) alternatively, set-off; (7) the he made the contract as agent for a company, 
Statute of Limitations; (8) laches and delay, will not be struck out as embarrassing. Golding 
On a summons to have defences 3,4,5, and 6 v. Wharton Salt Works Co., 1 Q. B. D. 374 ; 34 
struck out. it was held that the defence was L. T. 474; 24 W. R. 423 — C. A. . 
embarrassing, and the defendant had leave to A claim in which the vendor of goods and the 
amend. Upon appeal, the court discharged the indorsees of a bill, given by the purchaser to the 
order, and directed the defendant either to amend vendor for the price, jointly sue the purchaser to 
or to Vive particulars within fourteen days after recover the price arid also upon the dishonoured 
disco very of documents. Ih. bill, is embarrassing, and may therefore .be struck 

The plaintiff claimed that a partnership agree- out. Smith v. Richardson , 48 L. J., C. IV14G ; 
merit might be set aside and cancelled on the 4 C. P. D. 112; 40 L. T. 256 ; 27 W. E. 230. 

ground of misrepresentation and fraud, and that In an action to restrain the obstruction of an 

a sum he had brought into the enterprise should alleged private right of way, the plaintiff ought 
be returned to him ; or in the alternative to shew in his statement of claim whether he 
that the partnership accounts might be taken, claims , the right by prescription or by grant, 
and the partnership dissolved. The defendant He ought also to allege with reasonable certainty 
moved for an order compelling the plaintiff to the termini of the way and its course. If the 
amend his statement of claim by confining it to plaintiff omits to do this, his statement of 
one of the two grounds of action in respect of claim is embarrassing, and the court will order it 
which lie sought relief : — Held, that the plaintiff to be amended. Harris v. Jenkins, 52 L. J., Oh. 
was entitled to claim such alternative relief ; 437 ; 22 Ch. I). 481 ; 47 L. T. 570 ; 31 W.R. 137. 
and the motion was dismissed with costs. • Fagot The statement of claim in an action for the 
v. Fusion, 47 L. J., Ch. 225 ; 7 Ch. D. 1 ; 37 L. T. recovery .of land, after alleging facts which would 
369 ; 20 W. II. 66 — C. A. shew a title in Frances Evelyn, contained a 

The defendant in an action for libel, after statement that 44 the said Frances Evelyn died 
admitting publication, pleaded that, except as intestate as to real estate, and leaving Sir Hugh 
afterwards admitted, the words used by him Evelyn her heir at law,” and then stated facts 
were fair comment on a matter of public interest, which shewed a title in the plaintiff to Sir Hugh 
and, to the extent of the facts to be stated after- Evelyn’s estate : — Held, on a summons to strike 
wards, were true in substance and in fact. He out the paragraph above stated, that it was not 
then proceeded to justify the various statements embarrassing, and was a sufficient statement of 
in the alleged libel, but admitted that he had the facts on which the plaintiff relied under 
used words of the plaintiff, being the words com- Judicature Act, Ord. XIX. r. 4. Evelyn, v. 
plained of, which were not wholly justified by Evelyn, 42 L. T. 248 ; 28 W, R. 531. 
the facts, and could not be considered in every In an action to enforce the compromise of 
/'•respect' fair .comment;, and. he paid the sum of a former action brought in assertion of rights 
forty shillings into court, and said the same was of water, as to which disputes had arisen, the 
sufficient to satisfy the plaintiff’s claim : — Held, plaintiff will not be allowed, by setting out 
that, as the defendant had pleaded justification in his statement of claim the allegations as 
to the whole of the libel, and had paid money to his right and the corresponding liabili- 
into court in respect of a portion, such a plea ties of the defendant which were contained 
was both embarrassing and contrary to the pro- in his former statement of claim, to re-litigate 
visions of Ord. XXII. r. 1, and ought to be struck the questions raised in the former action, and 
out. Fleming v. Dollar , 58 L. J., Q. B. 548 ; 23 intended to have been finally disposed of by the 
Q. B. D. 388 ; 61 L. T. 230 ; 37 W. B. 684. compromise. Such allegations were accordingly 

The defendant in his defence to an action of ordered to be struck out under Ord. XIX. r. 27, 
slander denied having spoken the words alleged, as embarrassing and unnecessary, though a 
and set out other words which he admitted motion for that purpose had been refused by the 
having spoken, and which he alleged were true court below. Knowles v. Roberts, 38 Ch. I). 263 ; 
and were spoken on a privileged occasion : — 58 L. T. 259 — C. A. 


and were spoken on a privileged occasion : — 58 L. T. 259 — C. A. 

Held, that this pleading was embarrassing, and 

ought to be struck out. Rassam v. Budge, 62 Statement of Title.] — See Philipps v. 

Q. B. 312 ; [1893] 1 Q. B. 571 ; 5 It.' 336 ; Philipps, and other cases, ante, col. 824. 

68 L. T. 717 ; 41 W. R. 377 ; 57 J. P. 361. 

An allegation on the breach of a contract, that Effect of Belay.] — By an agreement 

the defendant fraudulently omitted to deliver, made in 1890, the plaintiff agreed to employ, and. 
true accounts, and delivered untrue accounts the defendant to work for and serve the plain- 
was ordered to be amended, as embarrassing, by tiff as tailor, hosier, or outfitter, and it was 
omitring the word 44 fraudulently,” Great Ship agreed 44 that the defendant should not for the 
Co. v. Russell, 3 F. & F. 94. space of three years act as tailor, hosier, or out- 

To an action on a specialty, the defendant fitter, or take service or act as agent in' such 
pleaded the 3 A 4 Will. 4, c. 42, s. 3, to which the business within a radius of twenty-five miles of 
plaintiff replied that the defendant, before suit, the plaintiff’s shop, under a penalty of 500L as 
i 1 an ci owl gmentrlia he debr remained : la ted lamages” On jthe 10th June. 1893, 

.in rid and note: the plaintiff vi thin the true the defendant 1 ft the p lint'ffs service, me 
in rent and. meaning of the statute, and that the committed a breach of the agreement. . The 
net! i was brought within twenty years after plaintiff nought this action claiming an iujunc 
such acknowledgment. : — Held, that, the replica- tion and 500 1. liquidated damages for breach of 
lion was a pleading, so framed as to prejudice the agreement, and on motion obtained an 
the fair trial of tire cause, and ought to be interim injunction. The action was then, set 
i nei de 1 by spec ify s g the mode of acki owledg- down for the point of law to be argued as to 
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■whether the defendant was not, on payment of 
500Z. absolved from any obligation under the 
agreement. The plaintiff how asked for an 
ihitmctibh; but withdrew the claim for damages : 
—Held, that, the defendant ought, when the 
motion came bn, to : have called on the plaintiff 
to elect whether he asked for an injunction or 
liquidated damages, as he could not have both, 
and the pleadings were therefore embarrassing 
to the defendant Held, that the defendant 
having gone on, was too late in taking the point, 
and there must be an injunction for three years 
after the 10th July, 1893... Gent v. Harrison, 69 
L. T. 307. 

No Seasonable Cause of Action or Answer.]— 

Demurrers are in form abolished, but Ord. XXV. 
takes notice of three forms, in which the object 
of demurrers may be obtained ; first, by raising 
on the pleadings a question of law, so that the 
parties may have it decided quickly : secondly, 
by raising the question on a pleading whether it 
discloses any reasonable cause of action or 
answer, in which case the court may order the 
pleading to be struck out, not necessarily dis- 
posing of the whole action ; and, thirdly, in case 
an action or defence is shown by the pleadings to 
be frivolous or vexatious, then the court or a 
judge can dismiss the whole action, or order it to 
be stayed, or judgment to be entered accordingly 
as may be just — Per Selborne, L.C. Bursiall 
v. Bey f us , 53 L. J., Ch. 565 ; 26 Ch. D. 35 ; 50 
L. T. 542; 32 W. ih 418. 

The court has an inherent jurisdiction not to 
allow an action to proceed which must fail. 
Ohatterton v. Secretary of State for India , 64 
L. J., Q. B. 676 : [1895] 2 Q.B. 189 ; 14 R. 504 ; 
72 L,' T. 858 ; 59 J. P. 596— C. A. 

Although proceedings under rr. 2 and 4 of Ord. 
XXV. take the place of demurrers in the sense 
that the court is enabled, when it sees no 
reasonable ground of action or defence, to put 
an end to the action or defence, the court is not 
bound to regal'd the case with the same strictness 
as under the old practice on demurrer, the court 
now having more regard to the reasonableness 
or unreasonableness of the claim or defence. 
Badsioell v. Jacobs, 56 L, J., Ch. 233 ; 34 Ch. D. 
278 ; 55 L. T. 857 ; 35 W. E. 261— C. A. 

A pleading will not be struck out under Ord. 
XXV. r. 4, on the ground that it discloses no 
reasonable cause of action, unless it is frivolous. 
Demurrers have not been abolished only in name, 
and the above rule is not to be construed so as to 
allow applications under it to take their place. 
Batthyany, In re, Batthyany v. Waif ord, 32 
W. B. 379. 

The power given by Ord. XXV. r. 4, of order- 
ing any pleading S1 to be struck out on the ground 
that it discloses no reasonable cause of action,” 
will be exercised where in the opinion of the 
court, there is no reasonable prospect that the 
case raised by the pleading will succeed at the 
hearing of the action ; secus, where the. pleading, 
though it might under the former practice have 
been" open to demurrer, presents a substantial 
case. Peru Bejnchlic v. Peruvian Guano Co., 
56 L. J., Ch. 1081 ; 36 Ch. D. 489 ; 57 L. T. 337 ; 
36 W. IT. 217. 

The plaintiff was charged by the defendants 
under 6 & 7 Viet. e. 96, s. 4. with having pub- 
lished a libel knowing the same to be false. At 
tin preliminary stage of the proceedings the 
charge ruder s. 4 was v t drawn, but the prose- 
cution for die minor offence under s. 5 of the 


same act was continued, and the plaintiff was 
committed for trial under the 5th section.. An 
indictment was preferred against the plaintiff 
under the 4th section, and the jury found that 
the plaintiff issued the libel believing it to be 
true. This verdict was held to be one of guilty 
under the 5th section, and, after respite of judg- - 
ment and argument, the plaintiff was sentenced 
to two months’ imprisonment without hard 
labour. The plaintiff brought his action for 
malicious prosecution under the 4th section of 
the above act, and set forth the above facts in 
his statement of claim, in which he alleged that 
the finding of the jury was an acquittal under 
the 4th section, under which he had been indicted. 
The defendants applied to have the statement 
of claim struck out as not disclosing any reason- 
able cause of action Held, that the statement 
of claim ought not to be struck out as disclosing 
no reasonable ground of action, and that where a 
statement of claim discloses some ground of 
action, the mere fact that the plaintiff is not 
likely to succeed on it at the trial is no ground 
for its being struck out, Boaler v. Holder, 54- 
L. T. 298. 

A plaintiff set out certain building agreements* 
in his statement of claim, and alleged that by 
reason of the defendant having wrongfully 
entered into possession of the plaintiff’s land and 
building materials, he had been unable to carry 
out his agreements and had thereby suffered loss.. 
The plaintiff claimed specific performance of the- 
agreements and damages. A motion under Ord. 
XXV. r. 4, to strike out the statement of claim 
upon the ground that it disclosed no reasonable- 
cause of action was dismissed. ■JBoMififrtQM v„ 
Bees, 52 L. T. 209. 

Where a statement of claim alleges that A.— 
as trustee and guardian of B. — took possession of 
lands, this constitutes (at most) a constructive- 
j trust and not an express trust, and such pos- 
session having been taken in 1771, the statement 
of claim was on motion ordered to be struck out 
as disclosing no reasonable cause of action, and 
the action was dismissed as frivolous and vexa- 
tious, and leave to appeal was refused. Lord 
Cairns’ definition of an express trust iu Cunning- 
ham v.. Foot (3 App. Cas. 984) applied. Bowen,, 
L.J.’s dictum in Soar v. Ashwell ([1893] 2 Q. B. 
390) followed ; Life Association of Scotland v, 
Siddals (3 I>e G-. F. A J. 58) explained. Price- 
v. Phillips, 13 R. 191. 

When a statement of claim contains two causes 
of action, one of which the defendant admits to» 
be reasonable, it cannot be struck out under 
Ord. XXV. r. 4, Gras senior v. White, 61 L. T.. 
663; 38 W. B. 201. 

An affidavit in interlocutory proceedings is. 
privileged, and therefore where a plaintiff' 
alleged that the defendant had. libelled him in 
such an affidavit, the statement of claim was. 
struck out under Ord. XXV. r. 4. Gompas v. 
White, 54 J, P. 22. 

An action was brought on an order made by- 
justices under 16 & 17 Viet. c. 97. s, 96, directing- 
the guardians of a union to pay certain costs for 
the maintenance of a lunatic pauper in an 
asylum. The guardians defended the action. 
An application was then made to have the- 
defence struck out: — Held, that though the- 
order itself could not be appealed against, vet 
where such order formed the subject-matter off 
an action, a defendant was entitled to plead to 
such action, and if such plea affords no answer 
to the statement of claim hue proper mode oh 
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objection was by demurrer. Finch v. York affidavit filed on the plaintiff's behalf, that the 
Union, So L. T. 360. allegations were an afterthought and wholly 

incapable of proof : — Held, that the action was 

Waiver of Objection.]— A defendant who properly dismissed as an abuse of the process of 

lias delivered a defence cannot, when the plain- court. Ib. 

tiff afterwards delivers an amended statement ib e plaintiff, by his statement of claim in an 
of claim which alleges no new matter against action for recovery of land brought in 1892, 
him, apply to strike out the amended statement alleged that he was the heir-at-law of J., who 
of claim on the ground that it discloses no died intestate in 1798, and that, on the death of 
reasonable cause of action. Jenkins y. Bees, J., his real estate was wrongfully .taken possession 
33 W. R. 929. °f by the mother of G. C., in the name of G. C., 

as the heir-at-law — as the mother falsely alleged— 

AW* of Process Delay 1— The court 1ms of J * > thafc G * °* died an iufaut in 1B05 > ^re- 

Abuse oi Process— Delay.]- l lie com t lias, <- c.’s mother continued to hold possession 

under its inherent junsd c ion power to strike A the name of a supposititioils ckildtR. C., on 

out any pleading, whether a statement ot claim th false ^ thit such child was a brother 

or a defence which is an abuse ot the process of of Q c £ nd as snch was heir-at-law of J. : that 

-m- °°r "7‘A'r iff’ both »• 0., and afterwards the defendant who 

-solo [ ] 1 J ‘ 5 ° ^ K ' claimed as a volunteer under K.O., remained in 

A defence contained no substantive allega- 

i* ix t » o i 4 . i • i n ientlv coxiCG&lccl tu6 hciQiG xiono. tiic tixxo liiGiiot 

tions but was conhned to refusals to admit and j t J hat the laintiff aIld his pl . edecessors had 

denials ot all the material allegations m the b g a d iv J of the estate £ the said coa . 
statement ot claim which allegations the defen- cealed jV •, whioh ha(J uot _ could not nitb 

dant had substantially admitted in prior pro- ^onaWe diligence have been discovered until 
ceedmgs between the parties :-Held, that the 1879 d j | th at the time of such 

defence was not a real defence, but was put m disc g wag au f ufant ’ and onlv attained, 
for the purpose ot delay, and ought to be struck twenty .^ e ia 1887 . The ’ defendant moved to 
ou * J * have the action dismissed as frivolous or vexa- 

tious ; and, in support of bis application, adduced 
Frivolous and Vexatious Actions.] — Ord. evidence to shew that the allegation that R. C. 
XXV. r. 4, enables the court to deal in an easy was a supposititious child had been publicly 
and summary manner with demurrable actions, made in 1853: — Held, (a) that the allegations 
and also affirms the inherent power of the court in the statement of claim as to the entry in 1798 
to protect itself from the abuse of its procedure on behalf of G. C. did not shew a case of con- 
by the bringing of frivolous and vexatious cealed fraud within s. 26 of 3 & 4 Will. 4, c, .27, 
actions. Metropolitian Bank v. Pooley, 54 L. J., but only a wrongful entry under a false claim as 
Q. B. 449 ; 10 App. Gas. 210 ; 53 L. T. 163 ; 33 heir-at-law ; (b) that the statute began to ran 
W. R. 709 ; 49 J. P. 756 — H. L. (E.) - as against the plaintiff and his predecessors in 

The probate division has, apart from Ord. 1798, and that, as possession adverse to the 
XXV. r. 4, an inherent jurisdiction, in common plaintiff and his predecessors had been held ever 
with other courts, to stay proceedings which are since, the operation of the statute was not sus- 
frivolous and vexatious, and an abuse of the pended by what was alleged to have been done 
process of the court. Willis v. Beauchamp in 1805 ; (c) that, the plaintiff or his predecessors 
{Earl ), a 55 L. J., P. 17 ; 11 P. ,D. 59 ; 54 L. T. knew, or might with reasonable diligence have 
185 ; 34 W. R. 357 — G. A. known, the alleged concealed fraud more than 

The principles on which the court ought to twelve years before action brought ; and, accord- 
act in staying proceedings as frivolous and vexa- ingly, that the action should be dismissed as 
tious discussed and explained. KellawayY. frivolous or vexatious. Lawran.ee v. JSorreys 
Bury, 66 L. T. 599 — 0. A. (15 App. Gas. 210) followed : Trustees, Executors 

Any action may be stayed as being vexatious and Agency Co. v. Short (13 App. Gas. 793) 

when it is clear that no relief can be obtained distinguished. Willis v. Howe {Earl), 62 L. J., 

at the trial. Barrett v. Bay, 59 L. J., Oh. 464 ; Ch. 690 ; [1893] 2 Ch. 545 ; 2 E. 427 ; 69 L. T. 

43 Ch. D. 435 ; 62 L. T. 597*; 38 W. R. 362. ' 358 ; 41 W. R. 433— C. A. 

No application ought to be made to set aside No action can be brought by a bankrupt for 
a pleading as frivolous, unless it is either mani- maliciously procuring his adjudication so long 
f estly so on the face of it, or is pleaded in direct as the adjudication itself has not been set aside, 
opposition to some decided case. Pap imam v. Such an action may be dismissed as frivolous 
ICmy, 10 M. & W. 216; 2 I). (N.s.) 226; 12 and vexatious on summons under Ord. XXV. r, 4. 
L. J., Ex. 32 ; 6 Jur. 539. Metropolitan Bank. v. Pooley, supra. 

The exercise by a court of its inherent juris- An action for malicious prosecution ought not 
diction to dismiss an action as an abuse of its to be stayed as frivolous and vexatious on the 
process is not justified merely by great improba- ground that the defendant is the trustee under 
bility in the case made by the pleadings. But the plaintiff’s bankruptcy, and has prosecuted 
all the circumstances may be considered. Lam- him by order of the court under s. 16 of the 
ranee v. Murreys {Lord). 59 L. J., Ch. 681; 15 Debtors Act, 1869. Mittens y. Foreman, 58 L. J., 
App. Gas. 210::; 62 L. T. 706 ; 38 W. E. 753 ; Q. B. 40. 

54 J. P. 708 — H, L, (E.) See Hamilton v. There is an inherent jurisdiction in the high 
Anderson, 6 W. 11. 737 — H. L. court to strike out a defence which is frivolous 

Where, in a statement of claim, a charge of and vexatious, and an abuse of the procedure, 
concealed fraud, within s. 26 of the Statute of Beiehel . vh Mayrath, -59. ■ L.; - J Q. By 159; 14 
Din. Rations (3 w 4 Will. 4. c. 27). was stated App. Gas. 665 ; 54 J. P. 196 — H L (E.) _ 
vaguely and generally, and previous litigation * The appellant brought an action against his 
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and that an instrument of resignation which he 
had ".executed .... was void, and an ; injunction to 
restrain the bishops from instituting, and the 
patrons from presenting any other person to the 
benefice. The action was tried, and judgment 
was given against the appellant on the ground 
that "the vicarage was void by reason of his 
resignation thereof with the consent of the 
bishop. Afterwards the respondent, having been 
duly appointed to the benefice as the appellant’s 
successor, brought an action against the appel- 
lant, claiming a declaration that the respondent 
was vicar, and a perpetual injunction to restrain j 
the appellant from depriving the respondent of 
the use and occupation of the house and lands. 
Iri his defence the appellant set up the same 
case as that on which he had been defeated in 
the action in which lie was plaintiff ; — Held, 
that there was an inherent jurisdiction in the 
court to strike out the defence as frivolous and 
vexatious, and an abuse of the procedure, and to 
enter judgment for the plaintiff with a declara- 
tion and injunction as claimed, Ib. 

In an action brought by the plaintiff against 
the defendant for libel in respect of the publi- 
cation of a pamphlet purporting to be the 
judgment delivered in court in a certain action 
between the parties, the jury found that the 
pamphlet was a fair, honest and accurate report 
of the judgment, and was published without 
malice, and judgment was accordingly entered 
for the defendant. The plaintiff afterwards 
commenced a second action for libel in respect 
of the same pamphlet, but relying upon defama- 
tory passages in the pamphlet other than those 
relied upon in the first action. The different 
defamatory statements, however, relied upon in 
both actions were all spoken of the plaintiff in 
the same character Held that, the subject- 
matter of the second action was res judicata, and 
that an order striking out the statement of 
claim and dismissing the action was rightly 
made : — Held, also (assuming the matter was not 
res judicata, the defamatory passages relied upon 
in the two actions not being the same), that the 
second action was an abuse of the process of the 
court and ought to be dismissed. Maedonqall 
v. Kniqlit, 50 L. J., Q. B. 517 ; 25 Q. B. D. 1 ; 
63 L. T, 48 ; 38 W. B. 553 ; 54 J. P. 788— C. A. 

Since the judicature acts, it is the practice in 
foreclosure actions to’ make, a personal order for 
payment of the sum found due for principal and 
interest. A second action brought to recover 
arrears of interest on the mortgage while the 
foreclosure action is still pending will be stayed 
as vexatious. Poulctty. Hill , 62 L. J., Oh. 466 ; 
(18931 1 Ch. 277 ; 2 B. 288 ; 68 L. T. 476 ; 41 
W. XL 503—0. A. ' 

A suit instituted by a plaintiff having only a 
nominal interest, on behalf of a body of share- 
holders, not for the benefit of himself, but for 
improper purposes, at the instigation of another 
person, who indemnifies the plaintiff against the 
costs of the suit, will be treated as an imposition 
on the court, and tire bill will be ordered to be 
taken off the file. Robson v. Dodds, 38 L. J.. 
Ch. 547 ; L. E. 8 Eq. 301 ; 20 L. T. 968 ; 17 
W. B. 782. 

A bill filed by a .member of a building society 
on behalf of himself and the other members, 
against ■ the directors of the society, to restrain 
curtail proceedings alleged obi ultra vires. was 
orders I to be taken off the file upon evidence 
that the plain tiff was- a person of small means, 


the purpose of instituting the suit, and that the 
suit was really instituted by his solicitor, who 
was not a shareholder, for the purpose of annoy- 
ing two of the directors. Ib. 

A plaintiff having lost money by speculating 
in the shares of a company, purchased five shares, 
for the purpose of qualifying himself as a share- 
holder, and then filed a bill, on behalf of himself 
and the other shareholders, against the company 
and other persons, impeaching certain trans- 
actions between them on the ground of fraud. 
The bill also impeached certain preliminary pro- 
ceedings which had been taken for the purpose 
of winding-up and re-constituting the company. 
After the bill was filed, the company was wound 
up and re-constituted. The defendants put in 
answers which were excepted to for insufficiency, 
and while the exceptions were pending, they 
moved to take the bill off the file, or to stay pro- 
ceedings .-—Held, first, that at that stage of the 
cause. " the defendants not having sufficiently 
denied the charges of fraud, the mala tides of 
the plaintiff in filing the bill was no ground for 
taking the bill off the file. Seaton v. Grant, 
L. E. 2 Ch. 489 ; 16 L. T. 758 ; 15 W. R. 
602. 

Held, secondly, that the small interest of the 
plaintiff was no objection to the bill, as it was 
filed on behalf of himself and other shareholders. 
lb. 

Held, thirdly, that as the bill impeached the 
preliminary proceedings in the winding-up, the 
fact of the company having been wound up 
subsequently was no ground for staying the 
proceedings. Ib. 

Where a statement of claim relies on a speci- 
fied document as constituting the plaintiff’s case, 
if the court refers to such document and sees that 
the claim is not maintainable, it may strike out 
the claim as frivolous or vexatious. Whitworth 
v. Darbi shire, 5 E. 198 ; 68 L. T. 216 ; 41 W. R. 
317. 

Where some defendants deliver a defence 
traversing the allegations in the statement of 
claim, and other defendants, without delivering 
any defence, put in evidence in denial that is 
not distinct and conclusive, the court will not 
dismiss the action as frivolous and vexatious, or 
as an abuse of the process of the court. Fletcher 
v. Bethom, 3 It. 589 ; 68 L. T. 438 ; 41 W, K. 
621. 

Scandalous Matter— Eelevancy. ] — Scandalous 
matter, as allegations reflecting upon moral 
character and not relevant to the subject, to be 
expunged from the record, whether in a suit or 
bankruptcy, and without an application. 
Simpson, Fv parte, 15 Yes. 476 ; 10 It. R. 104. 

Allegations, material to the issue, are not 
impertinent, and being relevant and pertinent, 
though they may be false, and of whatever 
nature, are not scandalous. Ib. 

Matter in an answer relevant according to the 
case made by the bill, is not scandalous, whatever 
may be the nature of it. St. John ( Lord ) v. St. 
John {Lady), 11 Yes. 526. 

Improper to charge in a bill that a woman 
had a criminal conversation with particular 
persons, as it would affect the character of 
strangers and fill it with private scandal. 
Clorhe v. JPerium. 2 Ark. 339 ; 9 Moth 340. 

If finds taxed n* answer are rek ran and 
material, they cannot be treated as scandalous ; 
and, if they constitute a fraud, the answer is 
not scandalous, only because it draws the legal 
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conclusion which the premises furnish. Mmtriou 
v. Carvick, 6 Jur. 97. 

A creditor filed a bill against the debtor’s 
executor, stating first, that the defendant was a 
person of bad character, of drunken habits and 
violent behaviour, and then adducing instances 
in support of that statement, and praying that 
the assets might be administered under the 
direction of the court, and for an injunction and 
receiver Held, that the general statement and 
in stances were relevant to the relief asked, and 
therefore were not scandalous. Eceret v. 
Prythergch , 12 Sim. 365; 11 L. J., Ch. 54; 6 
J ur. 3. 

In a bill by the testator’s son and heir-at-law, 
impeaching a will on the ground of undue influ- 
ence exercised by a female defendant over the 
testator’s mind, an allegation that she, at a time 
specified, was discovered to have engaged in a 
criminal connection with the testator, and that 
she openly cohabited with him as if she had been 
his wife, is not scandalous or impertinent. Anon., 

1 Myl. & c C. 78. S. C., sub nom. Evans v. Owen, 

2 Mvl. & K. 382 ; 5 L. J., Ch. 74. 

Upon a cross-bill by a father and his daughters 
to be relieved from a mortgage which the 
mortgagee sought to foreclose, it is not irrele- 
vant '"or scandalous to state that the money was 
lent to the father under professions of friendship, 
spontaneously, that the mortgagee might, in the 
position of creditor, continue his visits to the 
family, and maintain his influence and effect his 
object, that being the seduction of one of the 
daughters ; and exceptions for scandal -were over- 
ruled. W. v. B., 31 L. J., Ch. 755 ; 8 Jur. (N.S.) 
1141 ; 10 W. R. 617. See Dickson v. Wilton, 11 
W. R. 365. 

In a suit for the winding-up of a partnership 
long ago terminated, the ground for relief being 
the possession of the assets by the defendant, and 
his unwillingness to account, the bill contained 
statements of fraudulent misrepresentations 
alleged to have been made by the defendant for 
the purpose of inducing the plaintiff to join the 
business. Such statements were ordered to be 
expunged as scandalous. Atwool v. Ferrier , 14 
L. T. 728 ; 14 W. R. 1014. 

In an action by a wife against her husband 
for a rectification of the marriage settlement; an 
allegation in the statement of claim that the 
plaintiff had refused to live with the defendant 
because of his having committed a criminal 
assault upon a young girl, was ordered to be 
struck out as being scandalous and irrelevant, 
and the costs of the application to strike out 
were ordered to be paid by the wife’s next friend 
in the action. Coyle v. Gumming , 40 L. T. 455 ; 
27 W. R. 529. 

A statement of claim alleged in effect that the 
plaintiff being desirous of borrowing money, 
agreed with H, to borrow it from him on per- 
sonal security only, and to insure his life in the 
defendants’ office as collateral security for the 
loan, and to pay a premium on such insurance 
to the defendants ; and that the plaintiff for the 
purpose of so borrowing, as the defendants knew, 
did so insure and pay a premium. That H. 
throughout was an agent of the defendants, and 
that the transaction was a contrivance of the 
defendants to obtain the premium. That neither 
H. nor the defendants ever lent or intended to 
lend any money to the plaintiff, and, further, 
that this was the usual course of conduct of the 
defendants .‘—Held, that the paragraphs stating 
that it was the usual course of conduct of the 


defendants, were scandalous and irrelevant, and 
should be struck out, as amounting at the most 
to mere evidence, which by Orel. XIX. r. 4, is 
not to be pleaded ; and, further, that the matter 
therein contained was not even evidence, and 
that evidence could not be given upon a trial, 
in chief, of such conduct being the usual course 
of conduct of the defendants. Blake v. Album 
Life Assurance Society , 45 L. J., C. P. 663 : 35 
L. T. 269: 24 W. R. 677. But see 8. C., 48 
L. J., C. P' 169 : 4 C. P. D. 94 ; 40 L. T. 211 ; 

27 W. R. 321 ; 14 Cox, C. C. 246. 

A bill charged that a bill of exchange ought to 
be delivered up to be cancelled, on the ground of 
fraud, and that “A. B., one of the defendants, y ' 
had knowledge that another of the defendants, 

C. I)., had been mixed up with irregular transac- 
tions connected with bills of exchange ” -Held, 
to be not scandalous, and that such defendant 
was bound to answer. Finney v. Godfrey , 21 
L. T. 631. 

A bill alleged that under a contract the plain- 
tiff was entitled to shares in a company which 
had been placed under the control of the defen- 
dant, who was to dispose of them as he should 
from his experience in such matters think fit. 

It then alleged that the defendant was in fact in 
league with other persons, whom he called a 
syndicate, in order to deal with the shares and 
contrive operations on the stock exchange 
(popularly called rigging the market) for the 
purpose of bringing the shares up to a fictitious 
value in the market. The bill prayed a decree 
for specific performance of the contract, and that 
the defendant might be restrained by injunction 
until the plaintiff’s claim should be satisfied, 
from parting with the shares in his possession : — 

Held, that the allegation of improperly dealing 
with the shares was scandalous matter, and not 
pertinent to the relief sought, and must be 
expunged from the bill. JRubery v. Grant, 42 
L. J., Ch. 19 ; L. R. 13 Eq. 443 ; 26 L. T. 538. 

Scandalous matter irrelevant to the real 
question at issue in a suit, but relevant to an 
irrelevant issue raised by a party to the suit, will 
not be expunged by the court at the instance of 
the person who raised the irrelevant issue. Brujf 
v. Cobb old, Ayres, Ex parte, 26 L. T. 786 ; 20 
W. R. 734. 

C. and C., who carried on an extensive and 
well-known business as auctioneers under the 
firm of Christie, Manson & Woods, filed a bill to 
: restrain the issuing of the prospectus of a limited 
company, to be t: formed for the purpose of 
acquiring and working the well-known and 
rapidly-increasing auction and general land, 
estate and house agency business of Messrs. 

Christie & Christie.” The bill alleged that the 
business . of the plaintiffs was the only well- 
known business of auctioneers connected with 
Christie, and that the description in the pro- 
spectus of the business therein mentioned was 
inapplicable to any business of the defendants 
the Christies, and was inserted to induce the 
public to believe that the business was that of 
the plaintiffs. The bill - i n all g d hat 0, J, 
Christie, one of the defendants, wa adji ie it ed 
bankrupt in 1869 and paid no dividend, and had 
obtained his order of discharge in 1870 ; that in 
1869 lie was committed for trial at the Maryle- 
oon e police court on a charge of fraud bv means 
of -false cheques ; that, a: report in the :t Times” 
which was set out in the bill was a correct 
report of what took place at the < oi mutt a! ; and. 
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was made was subsequently paid by a relation, 
and the prosecution abandoned. The defendants, 
the Christies, excepted for scandal to the allega- 
tions as to the criminal proceedings in 1869 
Held, that the allegations were scandalous and 
must be expunged, for that the defendant having 
committed, in 1869, a fraud wholly unconnected 
with the subject-matter of this suit would have 
been irrelevant, and that a fortiori, an allegation 
that he had been committed for trial on a charge 
of having been guilty of such fraud, without any 
allegation that he had been guilty of it, was 
irrelevant. Christie v. Christie, 42 L. «L, Oh. 544 ; 
L. R. 8 Oh. 499 ; 28 L. T. 607 ; 21 W. R. 493. 

A wife, living apart from her husband, filed a 
bill against him in respect of property to her 
separate use, and interrogated him as to the 
truth of statements in her bill, of their marriage, 
separation and arrangements with regard to her 
separate property. The interrogatory concluded 
with the words “ or how otherwise.” In his 
answer the husband alleged his belief that his 
wife had been guilty of adultery. He also filed 
a bill against her, relating to her separate 
property, in which the same charges were 
repeated. The wife excepted for scandal to the 
allegations respecting her adultery : — Held, that 
these allegations were scandalous and must be 
expunged, as, whether true or not, they were 
irrelevant to the issues to be decided at the hear- 
ing of the causes. Pearse v. Pearse , 29 L. T. 
453 ; 22 W. R. 69. 

L. brought an action against B. claiming (1) 
to restrain him from continuing a connection 
between his premises and L.’s private drain ; (2) 
to have a building which had been erected by B. 
pulled down as darkening Iris ancient lights ; 
(3) damages. B., by his defence, alleged that 
the drain in question did not belong to L. ; that 
he (B.) had never connected his premises with 
any drain belonging to L. who, however, had 
constructed a new drain, for private purposes of 
his own, below and in connection with the exist- 
ing main sewer ; and he alleged that “the 
plaintiff’s acts, aforesaid were in various particu- 
lars unlawful, but the defendant is in no wise 
responsible for them” : — Held, that the latter 
allegation was ambiguous, “scandalous, and 
embarrassing,” and must be struck out. ' Lumh 
v. Beaumont, 49 L. T. 772. 

In an action respecting a policy of marine 
insurance, the plaintiff, the underwriter, by his 
statement of claim alleged that the risk was of a 
special and dangerous character, as the defendants 
well knew ; that they failed to communicate 
such fact to the plaintiff ; that the ship was 
unsea worthy when she commenced her voyage * 
and that the defendants knew of but concealed 
the fact of her being unseaworthy. The defen- 
dants admitted that the ship was unseaworthy, 
but stated that the unseaworthiness was solely 
owing to her being overladen, and was not known 
to them. They wholly denied the allegations of 
concealment and. non -communication of facts. 
The plaintiff in his reply joined issue generally,, 
but stated that he did not proceed further in this 
;i n vith the charges 'in the statement of 
claim as to concealment and non-communication 
By the defendants of material facts : — Held, 
that Ord. XIX. r. 27, applied ; that the allega- 
Tions the stab neni of claim were clearly 
■unnecessary, because the plaintiff subsequently 
slated _ that In did not intend c ask my relief 
ground don conc< alment or non-commmrication. 


embarrassing, and must be struck out. Brooking 
v. Mandslay, 55 L. T. 343 ; 6 Asp. M. C. 13. 

In bill for removal of trustee, it is not scan- 
dalous or impertinent to challenge every act of 
trustee as misconduct. Portsmouth v. Fellows. 
5 Madcl. 450 ; 21 R. R. 335. 

Xor to impute to him any corrupt or improper 
motive in execution of trust. Ih . 

Xor to allege that his conduct is the vindictive 
consequence of some act on the part of the 
cestui que trust, or of some change in his situa- 
tion. Ih. 

But it is impertinent, and may be scandalous, 
to state any circumstances as evidence of general 
malice or personal hostility. Ih. 

To a bill filed to enforce an alleged title to 
real and personal property, the defendant, in his 
answer, said, “The plaintiff is desirous of annoy- 
ing and harassing the defendant, to extort 
money from him.” “ The plaintiff is acting under 
the advice of ignorant but cunning persons, who 
are in expectation of extorting money from the 
defendant, in order to be relieved from being 
harassed by the vexatious and illegal conduct of 
the plaintiff.” The plaintiff took exceptions to 
these passages for scandal, but the exceptions 
were overruled. Stanton v. Holmes, 20 L. J., 
Ch. 203 ; 15 Jur. 763. 

Affidavits ordered to be taken off the file for 
containing scandalous and irrelevant matter. 
Goddard v. Parr, 24 L. J., Ch. 783 ; 3 W. R. 633. 
See also Evidence. 

An application was made that certain parts of 
a bill of costs delivered might be expunged for 
scandal and impertineney. It was contended, 
in opposition, that the jurisdiction of the court 
was confined to scandalous and impertinent 
matter in pleadings and affidavits, and that, 
therefore, the application could not be enter- 
tained : — Held , that every proceeding, of what- 
ever nature, in the court of chancery, which 
was made the vehicle for the introduction of 
scandalous or irrelevant matter, could be amended 
or otherwise dealt with under the general juris- 
diction of the court. Miller, In re. Love v. Ilills, 
54 L. J., Ch. 205 ; 51 L. T. 853 ; 83 W. R. 210. 

Untruth of Averments.]— The court will not, 
upon an application to strike out a defence, go 
into the question whether the allegations in the 
defence are true or false, and so "try the case 
before the time ; but it will allow affidavit 
evidence to shew that the defence is an abuse of 
its process. Ilildige v. O' Farrell (8 L. R., Tr. 
158) distinguished. Hemming ton v. Scales’ 66 
L. J'., Ch,. 526 ; [1897] 2 Cli.'l ; 76 L. T. 667 ; 
.45 W. £. 580 — C. A. 

The court, will not set aside a defence upon 
affidavits of its untruth. Ilildige v. d Farrell. 

8 L. R., Ir. 158— C. A. 

Where a plea is false and sham, and calculated 
to embarrass, the court will set it aside, upon 
an affidavit of its being a false and sham plea. 
Mutt v. Rush, 4 Ex. 490 ; 7 D. & L. 192 ; 19 
L. J., Ex. 54. 

If a plea is so pleaded that it is manifestly 
intended to embarrass the plaintiff, the court, oil 
affidavit that the plea is false, will set it aside. 
Levy v. Railton, 14 Q. B. 4X8 ; 19 L. J., Q. B. 16 ; 
14 Jur, 19. 

Claim Seeking Relief not Asked by Writ.] — 
An action was commenced by the plaintiffs in 
1884 against the defendants for alleged infringe- 
ment of the piain iffs patent The act lou was 
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however, discontinued in consequence of the 
evidence adduced by the defendants on inter- 
locutory proceedings, and the plaintiffs paid the 
costs. The plaintiffs, in May, 1888, commenced 
another action against the defendants for the 
same object ; and by their jvrit they claimed an 
injunction, delivery up of the infringing instru- 
ments, and an account, or damages and costs. 
The statement of claim in the second action 
contained an allegation that since discontinuing 
the former action, the plaintiffs had discovered 
that the defendant’s evidence which led to its 
discontinuance was false. The statement of 
claim then contained a claim (which did not 
appear in the writ) that the second action might 
be treated as supplemental to the previous 
action, and that the defendants might be ordered 
to repay the costs paid to them in the previous 
action, and to pay the costs, charges, and 
expenses of the plaintiffs of that action as 
between solicitor and client : — Held, that it was 
irregular to introduce into the statement of 
claim a different cause of action not mentioned 
in the writ ; that the causes of action contained 
in the statement of claim were entirely separate 
and distinct ; and that the two paragraphs above 
mentioned must be struck out, leaving the 
plaintiffs to bring a separate action. United 
Telephone Co . v. Tasker, 59 L. T. 852. S. P., 
Moore v. AlioiU, 8 L. R„ Ir. 245. 

Change of Interest by Assignment,] — A trustee 
in bankruptcy commenced an action to obtain 
a declaration that a deed, which purported to 
be an absolute conveyance of real estate, by the 
bankrupt, was in fact a mortgage, and to redeem 
such mortgage ; and subsequently sold and 
assigned his interest in the subject matter of the 
action to 0., who claimed to carry on the action 
in the name of the original plaintiff : — Held, on 
the application of the defendant, that C. was 
bound to amend the title of the action so as to 
shew that he was the real plaintiff, and to intro- 
duce such averments in the statement of claim 
as would disclose his title. Seed?' v. Lawson, or 
Chatterton v. Lawson, 50 L. J., Ch. 139 ; 16 Ch. D. 
121 ; 43 L. T. 716 ; 29 W. R. 109. 

Affected Compliance with Order,] — In an 

action against a stockbroker by his late employer, 
to re-open accounts on the ground of fraud, the 
plaintiff, by his statement of claim, alleged that 
the accounts delivered were untrue ’and unfair, 
that brokerage and commission had been im- 
properly charged, and that excessive and unfair 
profit had been made. The defendant thereupon , 
took out a summons for further and better ; 
particulars as to these charges, or that in default, 
the paragraphs containing these charges be 
struck out. The plaintiff amended his statement 
of claim by stating that all the accounts rendered 
were untrue, that the defendant had the par- 
ticulars of the profits made by him, that the 
improper and excessive charges appeared in the 
accounts, and that the defendant was well 
aware of them : — Held, that this was a mere 
affectation of compliance with the order, and 
that the paragraphs complained of must be 
struck out, four - days’ leave to amend being 
given. 2/a-rhonl v. Mo ah. 38 L. T. 411. 

When Unintelligible.] — Parts of a statement 
of claim that are unintelligible may be struck 
out, Cashin v. Cradoek, 3 Cli. D. 376 : So L. T. 
452 : 25 W. R. 4— C. A. ' ' * 





i . Admissions by Pleading. 

1. Generally. 

Extent of.] — An admission of a fact on record 
amounts merely to a waiver of requiring proof 
of that fact ; but if the other party seeks to 
have any inference drawn by the jury from the 
fact so admitted, he must prove it like any other 
fact. Edmunds v. Groves , 2 M. & W. 642 ; 5 
I). P. C. 775 ; M. & H. 211 ; 6 L. J., Ex. 203. 

An admission by pleading is an admission fer- 
al! purposes of the cause. Bingham v. Stanley, 
2 Q. B. 117 ; 1 G. & D. 237 ; 10 L. J., Q. B. 319 ; 
6 Jur. 389. 

An admission on the face of one plea cannot 
be made use of to prove or disprove another plea. 
Stracey v. Blake, 1 M. & W. 168 ; 1 Tyr. & G. 528. 

An averment in one count of a declaration, or 
in one distinct plea, cannot be insisted on as an 
admission of any fact in another count or plea. 
JECarington v. Macmorris, 5 Taunt. 228 ; 1 Marsh. 
33. 

Where a declaration contains two inconsistent 
counts, and the defendant pays money into court 
upon the second count, which the plaintiff 
accepts, the defendant cannot read the second 
count, and the proceedings therein, to the jury 
as conclusive, or as any evidence to negative an 
allegation in the first count. Gould v. Oliver , 
2 Scott (N.K.) 241 ; 2 Man. A G. 208. 

By not traversing an averment of a total loss 
in a declaration on a policy of insurance of a 
ship, the defendant admits no more than that 
there is some partial loss. 'King v. Walker, 3 
H. A C. 209 ; 33 L. J., Ex. 325 ; 11 Jur. (N.S.) 43 ; 

13 W. R. 232— Ex. Ch. 

In an action against two on joint promises, 
they pleaded severally. Both pleaded non assump- 
sit, and one infancy. The plaintiff, in answer 
to the latter plea, admitted on the record 
that he could not deny the infancy, and he 
entered a nolle prosequi as to the defendant 
pleading it, but went to trial against the other : 
— Held, that he could not recover against this 
last, his admission on the record being conclusive 
evidence that there was no joint promise. Boyle 
v. Webster , 17 Q. B. 950; 21 L. J., Q, B. 202 ; 
16 Jur. 683. 

To an action for money had and received, the 
defendant pleaded in abatement, that the pro- 
mises in the declaration mentioned were made 
by him jointly with other persons, thirteen in 
number (naming them), who were still living 
within the jurisdiction. Replication, that the 
promises were not made by the defendant jointly 
with the other persons named in the plea. The 
■ particulars of demand stated that the action was 
brought to recover cash deposited wi th or received 
by the defendant as the plaintiff’s banker. At 
the trial the plaintiff began, and called a witness, 
who proved that she had a banking account, on 
which a balance was due to her to the amount 
stated in the particulars, with a banking com- 
pany, which had since become insolvent, and 
in which the persons mentioned in the plea, and 
others also, were shareholders. The witness was 
cross-examined as to the state of the banking 
accounts, and not as to the fact of the defendant 
being also a shareholder ; bur the plaintiff gave 
no affirmative evidence to pr t \ as one : 

—Held, that the fact was sufficiently admitted 
1 j t ph adings and p o< d Dgs at tl: c trial, to 
entitle the plaintiff to recover. Orellin, v. Calvert , 

14 Jg 1 1| 11; 14 L. |f Ex. 375 ; 9 Jur. 810. 





Deffell v. BroeUelmnTt, 3 Bligh, 561. 

On a declaration- in the indebitatus form, the 


only plea being in confession and avoidance.' and 
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In another Action.] — An admission contained 
in a defence in one action cannot properly be 
treated as conclusive in other proceedings 
between the same parties but on a different issue. 
Walters, In re, Nelson. v. Walters , 61 L. T. 
872, 

The facts actually decided by an issue in any 
suit cannot be again litigated between the same 
parties, and are conclusive evidence between 
them ; so are the material facts alleged by one 
party, which are directly admitted by the oppo- 
site party, or indirectly admitted by taking a 
traverse on some other facts, if the traverse is 
found against the party making it. But the 
statements of a party in a declaration or plea, 
though for the purposes of the cause he is bound 
by those that are material, ought not, it should 
seem, to be treated as confessions of the truth 
of the facts stated. Boileau v. Butlin , 2 Ex. 
665 ; 12 J in*. 899. 

Estopped from giving Evidence.! — An action 
against a witness, for not attending a trial 
pursuant to a subpoena, alleged that the plain- 
tiff had a good cause of action in that suit, and 
that the testimony of the defendant was 
material evidence for the plaintiff. Plea, that 
the plaintiff could have proceeded to trial with- 
out the testimony of the defendant. Evidence 
was tendered on the part of the defendant at 
the trial, for the purpose of shewing that the 
plaintiff had not a cause of action in the original 
suit: — Held, that, as the defendant hacl not 
traversed the allegations that the plaintiff had a 
good cause of action, and that the evidence was 
material, these allegations were admitted, and 
that he was consequently estopped from giving 
the evidence tendered. Needham v. Fraser , 3 
I). & L. 190 ; 1 C. B. 815 ; 14 L. J., C. P. 256 ; 9 
Jnr. 784. 

A material allegation in a pleading, which is 
not traversed, is so far admitted, that it is not 
competent to the other party to disprove it. 
JBonzi v. Stewart, 4 Man. & G. 295 ; 5 Scott, 
(N.E.) 1 ; 11 L. J., C. P. 228. 

In an action for negligence, in not properly 
securing a cow of the defendant in a slaughter- 
house, the declaration stated, that by means 
thereof the cow ran at, butted at, gored, killed, 
and destroyed a cow of the plaintiff. Plea, a 
payment of 30 a\ into court ; and that the plain- 
tiff had sustained no greater damages. Replica- 
tion, that the plaintiff had sustained greater 
damages : — Held, that the defendant could not 
go into evidence, do shew that his cow had not 
killed the plaintiff’s cow, as the contrary was 
admitted by the plea. Lloyd v. Walimj. 9 
Car. & P.771. 

In an action for a libel, which imputed that 
the plaintiff’s house was opened as a gaming- 
house, under the leadership of a woman of 
notorious character, the defendant pleaded several 
pleas, but none of them at all referring to the 
plaintiff’s wife : — 'Held, that the plaintiff could 
not go into evidence to shew that his wife was a 
respectable person, ns on the pleading she must 
),-o taken to be so. Guy v. Greyo y 9 Car. A P. 
584. 

Where in an. action on a charter-party, a plea 
took an issue on an immaterial part of a breach : 
-Held, that by so doing the defendant admitted 


no one appearing to support it, the plaintiff must 
give evidence of the amount of his claim, as the 
sum laid in the declaration is not admitted. 
Ilayward v. JRaddiffc, 4 F. &c F. 500. 

Curing Defect.] — A defect in a particular- 
pleading may be cured by an admission or a 
statement in* the adversary’s pleading, though 
the party calling it in aid may have demurred 
to such pleading. Hyde v. Watts, 1 D. &: L. 479 
12 M. & W. 254 ; 13 L. J., Ex. 41. 

2. Judgment on. 

See Ord. XXXII. r. 6 (1883), Ord. XL. r. 11 
(1875). 

“ Belief,” what is.] — The term “relief” in 
Ord. XL. r. 11, is not limited to its old technical. 
meaning of a plaintiff’s remedy in a chancery 
suit, but means relief in its ordinary sense,— 
such, for instance, as the relief from liability 
incurred by being a defendant in an action. 
Pascoe v. Richards, 50 L. J., Ch. 337 ; 44 L. T. 
87 ; 29 W. R. 330. 

Indorsement on Writ — s ‘ Pleading.” — The 

indorsement on a writ is not a “ pleading ” so as. 
to entitle a plaintiff, without the consent of the 
defendant, to move thereon for an order on 
admissions in the pleadings under Rules of Court, 
1875, Ord. XL. r. 11, in a ease where the defen- 
dant, admitting the plaintiff’s claim, has given 
notice that he does not require the delivery of a. 
statement of claim. Wallis v. Jackson, 52 L. J., 
Ch. 384 ; 23 Ch. D. 204 ; 31 W. R. 519. 

Who Entitled to Apply.] — A defendant 
delivered a defence which, if uncontradicted, 
was a good defence to the plaintiff’s claim ; and 
the plaintiff did not rely or obtain further time 
within the three weeks limited by Ord. XXIV. 
r. 1. The defendant then, before the expiration 
of the six weeks within which a plaintiff must 
give notice of trial, moved under Ord. XL. r. 11, 
that the action might be dismissed with costs, on 
the ground that, by not replying, the plaintiff 
had admitted the defence within that rule : — 
Held, that a defendant seeking to dismiss an action 
under such circumstances was not a party apply- 
ing for relief within the meaning of the rule. 
Linton y. Linton, 46 L. J., Ch. 64 ; 3 Ch. D. 793 ; 
24 W. R. 962. But see cases infra. 

Order for Sale of Bonds.] — In a suit in which 
the bill was filed before the Judicature Acts 
came into operation, the plaintiff claimed a 
charge upon certain bonds of a foreign state 
which were deposited in the bank to the credit 
of the cause. The suit had not yet come to 
trial. The defendants in their answer had 
admitted the plaintiff’s title. On an application 
for an order for the sale of the bonds, as perish- 
able goods within the meaning of Ord. LI I. r. 2 ; 
or upon admission of facts in the pleadings under 
Ord. XL. r. 11 : — Held, that there must be a sale 
of the bonds on the ground that the defendants 
having by their answer admitted the plaintiff’s 
title, Orel. XL. r. II, applic -1. and there was no 
reason why the relief to which he was entitled 
should be delayed until the hearing, Coddingtm 
v. Jacksonville , Pensacola . and Mobile By., 39 
L. T. 12— C. A. 

In Partition Actions.!— Ir a partition action 
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L. T. 498 2b W. E. 474. 
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the facts stated in the statement of claim shewing 
the title of the plaintiffs Held, that tlie plain- 
tiffs were, under Orel. XL. r. 11, entitled to an 
order on motion directing the usual inquiries as 
to the persons interested in the property. Gilbert 
y. Smith, 45 L. J., Oh. 514 ; 2 Ch. D. 686; 35 
L. T. 43 ; 24 W. K. 568— C. A. 

An order for sale may be made in a partition 
action on a motion upon admissions in the plead- 
ings under Iiules of Court, 1875, Ord. XL. r. 11. 
In such an order the court will direct an account 
of rents and profits received by the plaintiff, 
where he has been in possession, and adjourn 
further consideration. Burnell v. Burnell , 48 
L. J., Oh. 412 ; 11 Ch. D. 213 ; 27 W. E. 749. 

Partnership Actions.] — In an action for 
dissolution of partnership, the plaintiffs by their 
statement of claim alleged that they and the 
defendant had agreed to take a lease of certain 
premises and to enter into partnership ; that 
draft articles of partnership were considered and 
approved by the plaintiffs and the defendant at 
an interview on a day named, subject to their 
being finally revised by the defendant’s solicitor ; 
that the draft articles had not yet been revised, 
nor the articles executed ; that, although the 
draft articles were only settled subject to revi- 
sion, the terms of the arrangement between the 
plaintiffs and defendant as therein provided were 
definitely agreed upon at the interview ; that the 
defendant had not intimated any objection to 
the terms of the articles ; that it was soon after- 
wards agreed that certain sums should be brought 
in by the plaintiffs and defendant ; that they 
had proceeded with the partnership undertaking, 
and the defendant had taken an active part in 
it, but that he had not contributed his share, 
and notice had been given him to withdraw 
from the undertaking. The defendant, in his 
defence, admitted that he had agreed to enter 
into partnership as alleged, and added, “The 
defendant denies that the terms of the arrange- 
ment between, myself and the plaintiffs were 
definitely agreed upon as alleged ” : — Held, upon 
motion for judgment on admissions of fact in the 
pleadings under Ord. XL. r. 11, that there should 
be a decree for dissolution, with an inquiry, if 
desired by the defendant, as to the terms of the 
arrangement for partnership. Thorp v. Ilotds- 
worth, 45 L. J., Oh. 406 : 3 Oh. 1). 637. 

In a partnership action, where there was no 
default in pleading, a district registrar by con- 
sent made a decree for accounts and inquiries, 
appointed a receiver, and directed a sale of the 
partnership property : — Held, that all these 
proceedings were invalid, and the plaintiff must 
commence afresh as from before decree ; but, on 
motion under Ord. XL. r. 11, on admissions in 
the pleadings, an order was made directing 
accounts and inquiries to be taken and made in 
the district registry ; the same receiver was, by 
consent, re-appointed by name by the court. 
B maxing ton v. Cussons, 24 W, II. 880. 

In a suit to take the accounts of a partnership 
the defendants by their answer, filed before the 
1st of November, 1875, admitted the partnership, 
and that they had not accounted : and alleged 
that the plaintiff had not accounted, and that 
moneys were due from him to them. The plaintiff 
joined issue and moved before the hearing, upon 
affidavit of service, that iheoec m rs of the part- 
nership dealings might be taken : — Held, that he 
was entitled to the order under Ord. XXXIII. or 
Ord. XL, ,r. 11, and order made accordingly. ( 


Turquand v. Wilson, 45 L. J., Ch. 104 ; I Ch. I). 
85; 24 W. E. 56. 

Order to Account and Handover Securities.] — 

When a defendant, who was agent for trustees of 
a trust estate, admitted by his answer that lie 
was liable to account, and that he had in his 
possession securities belonging to the trust estate, 
the court on motion by the trustees, notice of 
which was given to the defendant, made an 
order directing him to account and to hand over 
the securities. Bwmsey v. Meade. 45 L. J., Ch. 
489 : 1 Ch. D. 643 ; 33 L. T. 803 ; 24 W. It. 
245. 

Against one of several Defendants.] — A defence 
was delivered in an action brought against a 
husband and wife upon a joint and several pro- 
missory note given by them, which, purporting 
to be the defence of both, raised no defence as 
regarded the husband : — Held, upon motion for 
judgment, that the plaintiffs %vere entitled under 
Orel. XL. r. 11, to final judgment against the 
husband without waiting for the determination 
of the case against the wife. Jenkins v. Davies, 

1 Ch. D. 696 : 24 W. R. 690. 

When three defendants had made default in 
delivering a. defence, and another defendant had, 
by his defence, practically admitted the correct- 
ness of the statement of claim, and it was impor- 
tant to have the action tried against all at the 
same time, an order W'as made to set down the 
action on motion for judgment against the 
defendants in default, with liberty to give notice 
of motion, under Ord. XL. r. 11, for the same 
time against the defendant who had pleaded. 
Smith, Jn re, Bridson v. Smith, 24 W. E. 392. 

When one of several defendants served has not 
appeared, while the others have appeared and 
delivered defences, the plaintiff may move for 
judgment, as against the defendants who have 
delivered defences, under Ord. XL. r. 11, upon 
admissions, and as against the defaulting defen- 
dant under the combined effect of Ords. XIII. 
r. 9, and XXIX. r. 10 ; but as against the latter 
the action must be set down on motion for judg- 
ment, and in both cases two clear days’ notice of 
motion must be given. Parsons v. Harris, 6 
Ch. D. 694; 25 W. B. 410. 

Upon motion for final judgment against one of 
several defendants upon admission of the plain- 
tiff’s claim by such defendant, it is not necessary 
to serve the other defendants with notice of 
the motion, the cause of action being severable. 
Macmillan v. Australasian Territories, 76 L. T. 
182. 

Demurrer not to he raised by Motion.] — A 

demurrer to a defence ought not to be raised by 
way of motion for judgment under Ord. XL. 
r. 11. Mdlor v. Sidebottom , 46 L. J„ Ch, 398 ; 

5 Ch. D. 342 ; 37 L. T. 7 ; 25 W. R. 401— C. A. 
See note Rules of Supreme Court, 1883, Ord. 
XXV. ■ ; V v/ ; ; ; A,] d dp-d 

■ Clear Case must he made.]— A plaintiff moving 
for judgment under Ord. XL. r. 11, on admissions 
in the defendant’s pleadings, must have a clear 
case, and the mere admission or non-denial by 
the defendant of a rig] t a ted • hi plaintiff, 
but which has in fact no existence in law, is not 



Claim, Admission of— Counter-claim.] — In an 

action for a liquidated demand, the defendants 
pleaded admitting the claim, but setting up a 
counter-claim for unliquidated damages to a 
greater amount. The court refused an applica- 
tion under Ord. XL. r. 11, for an order to sign 
judgment for the plaintiffs upon the claim, and 
for payment of the amount thereof by the 
defendants into court to abide the result of the 
action. Mersey Steamship Co. v. Shuttle worth. 52 
L. J., Q. B. 522 r 11 Q. B. D. 531 ; 48 L. T. 625 ; 
32 W. B. 24-5—0. A. Affirming 5 Asp. M. 0. 48. 

By Orel. XL. r. 11, any party to an action may, 
at any stage thereof, apply to the court or a 
judge for such order as he may, upon any admis- 
sions in the pleadings, be entitled to, 'without 
waiting for the determination of any other ques- 
tions between the parties. In an action for 
goods sold and delivered, the defendant admitted 
the plaintiffs’ claim, and set-off and counter- 
claimed for damages suffered and expenses in- 
curred in respect of other goods which he alleged 
the plaintiffs had agreed to supply of a certain 
■quality for exportation, but which, on arrival 
abroad after payment of the purchase-money, 
were found ft be not of the juali y contracted 
for, and were rejected by the defendant Hold, 
on motion for judgment on admissions in the 

■■ t ' , ; v ■ 
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Allegations not specifically denied.]— Unless 
the allegations in a statement of claim are 
specifically denied, the plaintiff is entitled to 
move for judgment as upon an admission of fact 
in the \ headings. Rutter v. Treqent , 48 L. J., Ch. 
791 ; 12 Ch. I). ‘758 ; 41 L. T. 16 ; 27 W. B. 902. 

In an action for an account of rents and profits, 
tile defendant delivered a defence and a counter- 
claim to set off money due to him from the 
plaintiff under an award. The plaintiff in his 
reply simply joined issue generally, and the 
defendant then, treating the counter-claim as 
admitted, moved under the Judicature Act, Ord. 
XXXI II. and Ord. XL. rr. 10 and 11, for an 
account of what was due to him under it, or in 
the alternative that the reply might be struck 
■out or amended under Ord. XXVII. r. 1, as 
tending to embarrass, and as being a non-com- 
pliance with the Eules of Court within Ord. LIX. : 
— Held, that the case was notone for an account 
under Ord. XXXIII, ; that no order could be 
made on the counter-claim before the principal 
claim of the plaintiff was dealt with ; and the 
alternative order was refused on the ground that 
a defendant could not dictate to a plaintiff the 
nature of pleadings. Rolfe v.Maelaren. 3 Ch. D. 
106 ; 24 W. K. 816. 

Defence merely craving Leave to refer to 

Documents,]— The statement of claim in a fore- 
closure action set out the purport and effect of 
several mortgage deeds, and alleged that they 
were duly executed. The statement of defence 
craved leave to refer to the deeds, when pro- 
duced. and save as by such deeds, when produced, 
should appear, did not admit that the same were 
of or to the purport or effect in the statement of 
claim mentioned. Upon motion for judgment on 
admissions in the pleadings, the deeds being pro- 
duced in court : — Held, that there was a sufficient 
admission of the execution of the deeds, and as it 
appeared, on their being produced in court, that 
they were of the dates and made between the 
parties mentioned in the statement of claim, the 
plaintiffs were entitled to judgment. Barnard 
v. Wkland. 30 W. E. 947. 


pleadings under Ord. XL. r. 11, that judgment 
must be entered for the plaintiffs on their claim 
on the terms that execution should not issue till 
after, the trial of the counter-claim, if the defen- 
dant paid the amount into court within fourteen 
days. Showell v. Bouton , 52 L. J., Q. B. 284 ; 
48 L. T. 613 ; 31 W. E. 550. 

Part of Demand Admitted.] — A statement of 
claim alleged that the plaintiff was owner in fee 
simple of premises which he had on the 26th 
September, 1859, leased to M. for thirty-one 
years from the then next 25th December, at a 
yearly rent of 105b. payable quarterly. The 
statement then set forth the covenants in the 
lease, to pay rent, repair, and the conditions for 
re-entry for breaches of the covenants ; and 
alleged that in 1870 the defendant took posses- 
sion of, and since had occupied the premises, 
and that, at some time subsequently to 1870 he 
had become assignee of the lease, and that he had 
from 1870 till March, 1874, paid to the plaintiff 
the rent in accordance with the terms of the 
lease. Then breaches by the defendant of the 
various covenants were alleged, and the plaintiff 
claimed — (1) possession of the premises ; (2) 
157/. 10,?. for arrears of rent to the 29th Septem- 
ber, 1875, or for use and occupation ; (3) 600/. 
damages for breaches of covenant ; (4) mesne 
profits from the 29th September, 1875, to date of 
recovery of possession. The defendant, in his 
defence, denied that he was assignee of the lease, 
or that he had been guilty of breaches of cove- 
nant, but admitted that the lease had been 
avoided, and that the plaintiff was entitled to 
possession ; he also therein admitted that he 
was in possession up to the 20th September, 
1875, but alleged that he then ceased to be in 
possession. He brought into court 25/. to answer 
claim : — The court held that, upon the pleadings, 
the plaintiff was entitled under Ord. XIV. r. 4, 
to sign judgment at once for 157/. 10,?., the rent 
to the 29th September, 1875. Hanmer ( Lord ) 
v. Flight, 35 L. T. 127 : 24 W. R. 346. Reversed 
on other grounds, 36 L. T. 279— C. A. 

In an action upon a fire policy to recover 
1,000/., the defendant company pleaded that the 
policy was subjected to a condition that if at 
the time of loss or damage by fire there was any 
other insurance effected by the insured, or any 
other person, covering the same property, the 
defendant company should not be liable to pay 
or contribute more than their ratable proportion 
of such loss ; that at the time of the alleged 
damage by fire the premises were insured against 
fire by a sub-tenant of the plaintiff, upon which 
insurance a certain sum was paid to the sub- 
tenant, who by covenant with the plaintiff was 
bound to keep the premises in repair, and that 
the apportionment of the loss which the defen- 
dant company were bound to pay under the 
policy was 62/. This sum was not brought into 
court. The plaintiff having moved under Ord. 
XXXIX. r. 9, for judgment for this sum without 
prejudice to his right to proceed for the residue 
of the amount claimed Held, that the rule 
only applied to cases in which the plaintiff was 
willing to accept the admitted sum in satisfaction 
of his claim, and that the motion must, therefore, 
be refused. Andrews v. Patriotic Assurance Co., 
IS L. XL, Ir. 115. 

Inquiry as to Damages — Infringement of 
Patent.]— Where in an action for the infringe- 
ment of a patent the defendant admits the 
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validity of the patent, and admits ten infringe- 
ments 'and no more, the plaintiff moving for 
judgment on admissions under Ord. XXXII. r. 
6, is entitled to an injunction and an inquiry as 
to damages from the admitted infringements, but 
not to a "general inquiry as to damages. United 
Telephone Co. v. Donohoe , 55 L. J., Ch. 480 ; 31 
Ch. I). 399 ; 54 L. T. 34 ; 34 W. R. 32G — G. A. 

Infant Defendants,] — The court will not make 
an order for judgment on admissions contained 
in a statement of defence which has been filed by 
infant defendants. Semble, the court will not 
make an order for judgment for want of defence 
in the case of infant defendants making default- 
in filing a statement of defence. Byrne v. Byrne , 
5 L. R., Ir. 134. 

Non-delivery of Pleading.] — The plaintiff 
having made default in delivery of reply to the 
defendant’s defence and counter-claim : — The 
court ordered final judgment t-o be entered for the 
defendant in respect of both the claim and 
counter-claim under Ord. XL. r. 11- Bums den 
v. Winter, 51 L. J., Q. B. 413 ; 8 Q. B. D. 650 ; 
30 W. R. 751 ; 46 J. P. 487. See col. 868. 

Ord. XVIII. r. 10 (Irish) only applies to cases 
where both parties have pleaded. Boali v. Moore, 
7 L. XL, Ir. 322 — C. A. 

The plaintiff delivered his reply after three 
weeks had elapsed from delivery of the statement 
of defence, and subsequently the defendant, 
treating the facts stated in the defence as ad- 
mitted, under Ord. XXIX. r. 12, by reason of 
the plaintiff’s failure to reply in time, gave notice 
of motion for judgment under Ord. XL. r. 11 : — 
Held, that the reply having been actually 
delivered before the notice of motion was given, 
the defendant was not entitled to judgment. 
Graves v, Terry , 51 L. J., Q. B. 464 ; 9 Q. B. 13. 
170 ; 30 W. II. 748. See col. 869. 

A defendant is entitled, under Ord. XXXIX. 
r, 9, to judgment on admissions of facts in the 
pleadings, by reason of the plaintiff not delivering 
a reply to the defendant’s defence. Elliott v. 
Harris, 17 L. R., Ir. 351. 

See also Rules of Supreme Court, 1883, Ord. 
XXVII. 

Waiver of Right.] — The plaintiff does not 
waive his right to judgment on the admissions by 
not having moved for judgment under Ord. XL. 
r. 11. TUdesley v. Harper , 47 L. J., Oh. 263; 7 
Ch. D. 403 ; 38 L. T. 60 ; 26 W. R. 263. 

Application, when made — At any Stage.] — A 

plaintiff may move for judgment upon admis- 
sions in the pleadings at any stage in the action, 
and notwithstanding that he has joined issue on 
the defence and given notice of trial. Brown v. 
Pearson , 21 Ch. 13. 716 ; 46 L. T. 41 1 ; 30 W. R. 436. 

A defendant who has put in a rejoinder, but 
not counter-claimed, is entitled to move, under 
Ord. XL. r. 11, to have the action dismissed on 
the ground that on the admissions in the plead- 
ings the plaintiff is not entitled to the relief 
claimed. Paseoe v. Bitch ards . 50 L. J., Oh, 337 ; 
44 L. T. 87 ; 29 W. R. 330. 

Order is Discretionary— Appeal.]— An action 
haying been commenced in November, 1876, to 
enforce an equitable mortgage with written 
memorandum dared in February, 1876, the 
defendant admitted tin mortgage, but alleged, 
by way of defence, that it was part of the agree- 
ment that the plaintiff should not require a 


legal mortgage, nor any payment of principal or 
interest for a year from the time of the advance. 
The plaintiff moved for the ordinary foreclosure 
decree on the admissions in the pleadings ; and 
the motion was refused by Hall, V.-C. -—Held, 
that the vice-chancellor had a discretion as to 
whether a case was a proper one for making an 
order on motion under Ord. XL. r. 11 ; and that 
the court of appeal ought not to interfere with 
the exercise of that discretion. Mellow . Side- 
bottom, 46 L. L, Ch. 398 ; 5 Ch. D. 342 ; 37 L. IV 
7 ; 25 W. R. 401— C. A. 

Not entertained simultaneously with Motion 
to strike out Counter-claim.] — A motion to set 
aside a counter-claim and a motion for judgment 
upon admissions of fact in the defence cannot 
be entertained simultaneously. Church Tem- 
poralities Commissioners v. M‘Bcor, 3 L. R., Ir. 
433. 

Motion, how made.]— Upon admissions in a 
defence in an administration action, and upon a 


notice of motion for “a decree or decretal 
order,” an order can, under Rules of Court, 

1875, Ord. XL. r. 11, be made upon an 
ordinary motion without setting down the 
motion. Barker 1 s Estate , Bn re , BBetliermqton 
v. Bmgrigg , 48 L. J., Ch. 171 ; 10 Ch. D. i62 ; 

27 W. R. 393. 

Motion or Summons in Chambers.]— Ah 

action was. brought to restrain the defendants 
from publishing or issuing a certain trade 
circular. By their defence they offered to 
submit to a perpetual injunction in the terms of 
an interlocutory injunction which had already 
been obtained against them, “ to be obtained on 
summons issued for that purpose.” The action 
was set down on motion for judgment, and the 
plaintiffs moved for judgment for a perpetual 
injunction as offered by the defendants :— Held, 
that- there was jurisdiction to make the order in 
chambers, that the application should have been 
so made, and that the plaintiffs should only be 
allowed such costs as would have been incurred 
upon a summons in chambers. London Steam 
Dyeing Co. v. Digby, 57 L. J., Ch. 505 ; 58 L. T. 

724 ; 36 W. R. 497. 

In an action to restrain the defendant from 
building so as to obstruct plaintiff’s ancient 
lights, and for damages, the defendant paid 275 1. 
into court in satisfaction of the claim for 
damages, and by his defeiice offered to under- 
take not to carry his buildings higher than they 
were at the commencement of the action, to 
consent to an order embodying this undertaking, 
and for payment to the plaintiff of the 27 51., 
and to pay the plaintiff’s costs. The plaintiff 
accepted these terms, and prepared minutes 
which he sent to the defendant’s solicitors with 
a notice that he should set down the action on 
motion for judgment as a short cause. The 
defendant’s solicitors wrote that the matter 
could be concluded at much less cost on a 
summons in chambers and the defendant wished 
that course adopted. The plaintiff, nevertheless, 
proceeded with his motion : — Held, that the 
letter of the defendant’s solicitors made the 
submission in the pleadings equivalent to that 
in London Steam. Dyeing Co. v. BJighy (57 L. J., 

Oh. 505), where the offer of the defendants in 
the pleadings was expressly to submit to an 
order for an injunction to be obtained in 
chambers ; and that the plaintiff was only 

' " “ ‘ ■■ If 
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* plea in bar. justifying under a statute 
which affords a defence arising subsequently to 
the commencement of the action is good after 
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have been incurred on a summons in chambers. 
The plaintiff was allowed the. costs of preparing 
minutes, and for the guidance of the taxing- 
master the judge intimated that he should have 
allowed counsel in chambers. Allen v. Oakey, 
m L. T. 724. 

Applications for orders upon admissions on 
pleadings should be made by summons in 
chambers, to come on in ' court as adjourned 
summonses. Gough v. Heat leg, 49 L. T. 772 ; 
32 W. B, 385. 

Form of Order.] — Form of order made on 
root ion for judgment under the Judicature Act, 
Ord. XL. r. 11, when the further hearing of the 
action is adjourned. Bennett v. Moore , 1 Gh. D. 692. 

j. Aides by Verdict. 

Defects and Omissions cured.] — After a 
verdict, the court will suppose everything to be 
right, unless the contrary appears on the record. 
Bull v. Steward* I Wils. 255, 

Where there is any defect, imperfection or 
omission in any pleading, whether in substance 
or form, which would have been a fatal objection 
on demurrer, yet if the issue joined is such as 
necessarily required, on the trial, proof of the 
facts so defectively or imperfectly stated or 
omitted, and without which it is not to be 
presumed that either the judge would direct the 
jury to give or the jury would have given the 
verdict, such defect, imperfection or omission is 
■cured bv the verdict at common law. Belamere 
V. Bet/.: 'M L. X, Q. B. 313 ; L. JR. 2 H. L. 419 ; 
17 L?i\ 1. 

If a declaration contains allegations capable 
of being understood in two senses, and in one 
sense it will sustain the action, and in the other 
it will not, after verdict it must be construed in 
the sense which will sustain the action. Bin me ns 
v. EUerton , 4 H. L. Gas. 624 : 13 C. B. 495 ; 18 
Jur. 21. 

Declaration against a sheriff for an escape. 
Pleas, not guilty, and that the judgment debtor 
was discharged from custody on the production 
of a certificate of the registration of a trust deed 
under the Bankruptcy Act, 1861. Demurrer to 
the second plea, joinder of issue, and replication 
that the plaintiff was not a creditor bound or 
intended to be bound by the deed. Demurrer to 
the replication and joinder of issue. Judgment 
on the demurrers that the second plea was bad, 
and the replication good. At the trial there was 
a verdict for the plaintiff on the plea of not 
guilty, and for the defendant on the other issues. 
The court having decided that on the whole 
record the defendant was entitled to judgment : 
— Field, on appeal, that the decision was right ; 
per Kelly, Martin, B„, and Brett, J., on 

the ground that the defect (if any) in the second 
plea was cured by the replication which tendered 
the true issue in the cause,' and the defendant- 
having succeeded in this issue was entitled to 
judgment ; per Channel!, B., Cleasby, B., Keat- 
ing, J., and Montague Smith, J., that the second 
plea though perhaps informal, was sufficient, 
and the replication to it also sufficient, but the 
defendant, having succeeded on this replication 
was entitled to judgment JDigmm v. Bail?/, 
10 B. & S. 891 40 L. J., Q. B. 68 ; L. It. 6 Q. B. 

. 47 ; 23 L. T. 706 ; 19 W. B. 325— Ex. Ch. 
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verdict. .. Cobh eft v. Grey , 4 Ex. 729 ; 19 L. J., 
Ex. 137. , , , , 

A declaration stated that the defendant was 
indebted to the plaintiff in S00Z. for work of the 
plaintiff, as an attorney for the defendant, and 
at his request, and for other work of the plain- 
tiff, by him done for the defendant and at his 
request, and for moneys paid for the defendant 
(“at his request” omitted), and for moneys 
had and received for the use of the plaintiff, 
and for moneys found to be due from the 
defendant to the plaintiff on an account stated : 
—Held, on motion in arrest of judgment, that 
the declaration was sufficient after verdict, 
that it contained one count only, and that the 
jury was to be presumed to have given their 
verdict on that part of it which was sufficient. 
M: Gregor v. Graves , 3 Ex. 34 ; 18 L. J., Ex. 109. 

An ambiguous expression in a declaration is 
cured by verdict, and must afterwards be taken 
to have" been used in that sense which would 
sustain the verdict. Huntingtower (Lord) v. 
Gardiner , 2 D. & B. 450; 1 B. & 0. 297 ; 1 
L. J. (o.s.) K. B. 120. S. B., Hobson v. Middle- 
ton, 9 1). & B. 249 ; 6 B. & C. 302. 

A verdict will cure ambiguity, but it will 
not aid a case where the gist of the action is 
omitted. Avery v. Houle, Cowp. 825 ; 2 Dougl. 
683, n. 

It will cure a defect in setting out a title, 
though it cannot cure a. defective title. Roe d. 
Wrangham y. Mersey , 3 Wils. 274. S. J?,,. Small 
cl. Balter y. Cole, 2 Burr. 1159. 

There is a distinction between a title defec- 
tively set forth and a defective title ; to the 
former case the statutes of Jeofails extend, but 
to the latter, as the jury cannot examine into 
wliat was not set forth, they do not* Bnglish v. 
Burnett 2 Wils. 258, 

After a verdict, where the defendant’s name 
is put in the count instead of the plaintiff’s 
name, the court will reject the defendant’s name 
as being surplusage. Richards v. Symonds , 3 
Wils. 40. 

The 32 Hen. 8, c. 30, providing that a discon- 
tinuance shall be cured by verdict, applies only 
to courts of record. Chitty v. Bendy, 4 N. & M. ' 
842 ; 3 A. & E. 319 ; 1 H. & WJ 169 ; 4 L. J., 
K. B. 195. 

To a declaration on a bill of exchange for 65Z. 
with the common counts, concluding to the plain- 
tiff’s damage of 200Z. , the defendant pleaded as 
to 35/., part of the bill, that it was an accommo- 
dation bill, as to 40Z. parcel, &c., payment into 
court, and as to the residue, non assumpsit. The 
replication denied that the bill was an accom- 
modation bill, and on the non assumpsit joined 
issue, but said nothing as to the payment into 
court : — Held, after verdict, that there was no 
discontinuance on the record, or that if there 
was, it was cured by verdict, or that a nolle pro- 
sequi might be entered as to the 40Z. Fallows 
v. Bird, 2 C.M.&B. 457 ; 5Tyr. 836 ; 4 D. P. 0. 
183 : 1 Gale, 246 ; 4 L. J., Ex. 248. 

If a local action is brought and tried in a 
wrong county, the defect is aide< if ter verd ct 
by 16 X 17 Car. 2. c. 8. London Corporation 
v. Ode, 7 Term Kep. 583 . 

Hon 1 ■ ' the statute - of 3 xrfails will assist on 
a writ of error from an inferior court, where one 
of two counts in a declaration is not laid within 
the jurisdiction, and die damages are general. 
Trevor v. Wall, 1 Term Kep. 151. 

But if it api ears by the record that the plaint 
in an interior court was laid before the cause of 
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it i 01*1 stated in the declaration accrued, the 
yjection is aided by verdict. Bishop v. Kaye , 
B. & Aid. 605. And see Heather v. Bryan , 1 
'Us. 180 . 

Where, in an action on a bond by an adminis- 
ator, the declaration alleged that administra- 
>n was granted by the Bishop of Lichfield and 
)ventrv, and the venue in the margin was laid 
London, but the bond was stated to be made 
Derby, which is within the diocese Held, 
be sufficient, and that the bad venue laid in 
e margin was cured by the statute of Jeofails. 
ell or v. Barber , 3 Term Rep. 287. 

After a defence made on a writ of inquiry, the 
feiidant is not allowed to take advantage of a 
[stake in the declaration. Freeland v. Hunt , 


Of [Reconveyance.] — See Mortgage. 

Of Satisfaction.] — See Portion — Will- 
Inpant. 

Of Surrender. ]—&?<? Copyhold. 

Of Waiver.] — See Waiver. 


principal and 

ACCESSORY. 

See CRIMINAL LAW. 


PRINCIPAL AND AGENT, 


I. Agency G-enerally. 

A. Creation of Relationship. 

1. Prior Agreement, 928. 

2. Ratification, 931. 

B. Agents op Different Kinds, 989. 

C. Duration of Agency. 

1 . Retainer for fixed period, 944, 

2. Death or Bankruptcy, 944. 

3. Revocation, 946. 

D. Rights and Liabilities of Prin- 

cipal and Agent. 

1. Duty of Agent Generally, 949. 

2. Delegation of Authority, 950. 

3. Right of Agent to Commission and 

Remuneration. 

a . Generally, 951. 

b. Who may Recover, 953. 

c. Who Liable for, 954. 

d. Business Effected through Agent’s 

Instrumentality, 954. 

e. Business Interrupted or Pre- 

vented by Principal, 958. 

/. Amount Payable, 96 1. 

g. When Payable, 964. 

h. Effect of Misconduct, 965. 

i. Action for, 967. 

4. Liability of Agent, for Negligence,^! . 

5. Duties arising from Fiduciary Rela- 

tionship, 971. 

6. Liability, to Account. 

a. Of Agent. 

i. Persons Liable, 978. 

ii. For Property originally 
intrusted, 980. 

Lb';'. ■ hi. For Profits, 981. 

iv. For Interest, 985, 

v. Sufficiency of Accounts, 

986. 

vi. Proceedings, 987. 

vii. Period, 990. 

viii. Opening Accounts, 991, 
h. Of Principal, 993, 

7. Inability of Agent to Dispute Prin- 

cipal's Tit : . 995. 

8. On Sale or Purchase of Goods , 997, 

9. On Receipt of Money, 1001. 

10. Agents mailing Payments for Prin- 

cipal. 1005. 

11. Right of Agent to Indemnity against 

Loss , 1006. 


PRECATORY TRUSTS 

See WILL. 


PRE-EMPTION. 

Of Superfluous Lands.] — See Lands Clauses 
Act. 

Legacy of Right of.] — See Will. 

Right of Selection by Specific Legatee.]— -See 
Will. . 

In Case of Sales or Leases.] — See Vendor 
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On Articles.]— See Solicitor. 

On Insuring,]— See Insurance— Shipping. 

On Dissolution of Partnership.] — See 
Partnership. 


PREROGATIVE 

See CROWN. 


PRESCRIPTION 


See EASEMENT. 


PRESUMPTION. 

by' ; : A;.v by; 

Of Access.] — See Husband and Wife 
(Legitimacy). 

( , 

Of Death.]— E vidence—' Will. , 

Of Payment ,] — See Judgment-Payment. 









1. Riff Ms of Principal against Jtnra 

Party . . . , 

a. Action on Contract of Agent, 

1015. 

b. Fraud of Agent. 1021. 

e. Payment to Agent when a ins- 
charge. 

i. To Agents Generally, 1024. 

ii. To Brokers, 1026. ^ 

iii. To Attorneys, 1027. 

iv. To Bailiffs, 1028. 

v. To other Persons, 1028. 

vi. Payment, how to be Made, 
1028. 

d . Set-off— to Set-off. 

2, Liability of Principal to Third Party, 
a. On Contracts. 

i. In what Cases, 1029. 

ii. Notice of Authority, 1042. 

iii. Evidence of Liability, 1041. 

iv. Election, 1047. 


v. Payment to Agent when a 
Discharge, 1050. 

vi. Payment by Agent, 1052. 

vii, Set-o ft— See Set-off. 
b. Other Acts of Agent 

i. Generally, 1055. 

ii. Fraud, 1055. 

iii. False Representations, 
1060. 

iv. Negligence, 1065. 

v. Trespass, 1067. 

vi. Malicious Prosecution, 
1067. 

vii. In other Cases, 1068. 

3. Effect of Factors Acts, 
a. Generally, 1 069. 


1). Documents within the Acts, 1074. 
c. Agents entrusted with Posses- 
sion, 1075. 


d. Person in Possession under Con- 

tract of Sale, 1080. 

e. At Common Law before the 

Statutes, 1081. 


F. Eights and Liabilities of Agents 
and Third Parties. 

1. Action by Agent , 1084. 

2. Liability of Agent. 


a. On Contracts, 1087. 

b. On Bills and Promissory Notes, 

1098. 

e. For Moneys received for Use of 
Principal and Others, 1100. 


d. For Conversion of Goods. 1103. 

e. For Misrepresentation or As- 

sumption of Authority. 1104. 

f. Fraud and False Representation, 

1110 . 

y. Torts of Principal, 1113. ^ 
h. Joining Agent as eo-Defendant 
with Principal, 1114. 

II. Power of Attorney. 

A. By and to Whom, 1115. 

B. The Instrument, 1116. 
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12. Agents Lien, 1012. 

13. Bankruptcy of Agent, 1015. 

rights and Liabilities of Prin- 
cipals and Third Parties. 


C Extent of Authority Conferred.. 

1117. 

D. Authority, how Exercised, 1124. 

E. Revocation 1125. 

I. AGENCY GENERALLY. 

A. CREATION OF RELATIONSHIP. 

1. Prior Agreement. 

Consensus of Parties.]— The relation of prin- 
cipal and agent requires the consensus of both 
parties. There must be an express or implied 
assent to or a subsequent ratification ot, that 
relation. Marlmieh v. Harding ham, 15 Ch. D. 
349 ; 43 L. T. 647 ; 29 W. R. 361— C. A. 

No one can become the agent ot another 
except bv the will of the principal, manifested 
in writing, or orally, or by his being placed m a 
situation in which, according to the ordinary 
usages o£ mankind, he would be understood to 
represent and act for the principal. Pete v. 
Leash, 33 L. J„ Ch. 155 ; 9 Jur. (N.S.) 529 ; fc> 
L. T. 645 — H. L. 

Acceptance of Agency— Communication of to 
Principal.] — A contract made by an agent undei 
a written and signed offer of agency, purporting 
to have been duly and effectually accepted by 
the agent, will not, if such acceptance has not, 
in fact, been communicated to the principal, be 
binding upon the principal by estoppel. Con- 
sort Peei) Level Gold Hines, In re ,* Stark s and 
Ellistous Cases . 66 L. J., Oh. 297 ; [1897] 1 Ch. 
575 ; 76 L. T. 300 ; 45 W. K. 420—0. A. 

Whether Writing Necessary.] — An agency 
may be established by parol. James v. Smith, 
[1891] 1 Ch. 384 ; 63 L. T. 524 ; 39 W. R. 396. 
Affirmed, 65 L. T. 544 — C. A. 

Parol authority sufficient for a written agree- 
ment by an agent. Deverell v. Bolton ( Lord ), l!> 
Yes. 509. 

Authority of agent may be by parol, though 
the agreement must be by writing. 3Iortloek v. 
Puller , 10 Yes. 311 ; 7 R. R. 417. And see 
Coles v. Trecothich, 9 Yes. 234 ; 1 Smith, 233 : 
7 R. R. 167. 

The authority of an agent to contract tor a 
lease of lands need not be in writing. Callaghan 
v. Pepper, 2 Ir. Eq. R. 399. 

Agent to Sell.] — A. and B. advertised an estate 
for sale. The advertisement stated that “to 
treat and view the property applications are to 
be made to A. or B.” Held, that this did not 
give A. authority to sell the estate, so as to bind 
B. without his concurrence. Godwin v. Prind , 
17 W. R. 29. 
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although he reside abroad, and fee . admittedly 
ignorant of the facts. Butler v. Pori arling toil 
(EarV), X Dr. & War. 20; 1 Con. & L. 1 ; 4 
Ir. Eq. K. 1. ' 

The presumption is, that the tenant is 
acquainted with the title under which he claims, 
and the circumstances connected with it. ; and 
this holds until the contrary is proved. Ib. 

Payment by an under-tenant C. to A. the head 
landlord, with the assent of B. the intermediate 
landlord, of the head-rent reserved by the lease 
from A. to B.. does not of itself make C. such an 
agent to B. as to induce the court to decree a 
reversionary lease of the premises obtained by 
C. from A. a trust for B. Mcmnsell v. O'Brien, 
1 Jones, 176. 

y Go-Trustee.] — A. and B., trustees of a 

will under which the plaintiff was entitled to a 
share of residue, which she had assigned to C. 
and D., the trustees of tier marriage settlement, 
paid it to C. alone, without the knowledge of D. 
They afterwards transferred a legacy of stock 
settled upon similar trusts to C. and D., by whom 
it was subsequently sold out, and the proceeds 
were received by C. alone. D. left to C. the 
general management of the trust estate, and the 
choice of investments. Both funds were partially 
misapplied and lost by C. The plaintiff sought 
to have both funds made good Held, that the 
bill was not multifarious, though it asked no 
relief against A. and B., with respect to the 
legacy fund. MarqetU v. Perks, 12 W. R. 517. 


th any trust 
Nevill , In re , 
21 L. T. 45; 


[laser alleged, by his answer to a suit 
c performance, that he acted as a puffer 
y for one lot, and also as a puffer in 
)i» another lot, which was knocked down 
id that lie therefore purchased the lot, 
d the agreement for the purchase, as 
of the vendor ; but the statement in 
it ions of the circumstances attending 
ure was somewhat different from that 
vver. and he ha.fl signed an order on his 
:or payment of the deposit money : — 
t there was not sufficient evidence of 
id the defendant was held to have pur- 
ins own account. The court cannot 
on the damages which a jury might 
q for the breach of an agreement, nor- 
ma, ge caused to property by failure of 
erefore the specific performance of an 
: for the sale of hereditaments, where 
eration money is 50L is not too small 
ior the jurisdiction of the court. The 
f the jurisdiction is discretionary in 
; but the discretion is not arbitrary, 
be exercised according to the circum- 
the case. Bennett v. Smith , 16 Jur. 


indorsee against indorser or bills of exchange, 
accepted for the accommodation of the drawer, 
proof by the drawer of his delivery of the bills 
in question to the father-in-law of the plaintiff 
to be cashed, who retained a portion of the 
amount far beyond the legal interest, does not 
affix usury on the plaintiff, there being no 
evidence to shew that the father-in-law was 
acting as the agent of the plaintiff in the trans- 
action : — Held, also, that in such circumstances, 
notice to plaintiff to prove consideration given 
for the bills was not sufficient to impose such 
burden upon him. Basset v. JDodciin . 10 Bing. 
40 ; 3 M. & Sc. 417 ; 2 L. J., 0; P. 259. 

Receiver whether Agent of Trustees for 

Debenture-holders . ] — By a deed made between 
a limited company and trustees for debenture- 
holders, the property of the company was trans- 
ferred to the trustees, upon trust, to permit the 



ms 


conveyed to P., being the plaintifis agents to 
convey, and not P.’s agents to receive, the said 
message. Gibbons v. P motor, 64 L. 1. 0 J 0 ; oq 
J. P. 616. 

Insurance Premiums — Commission.] — 

The plaintiff mortgaged her life interest in a fund 
to the defendants, it being part of the agreement 
that a policy should be effected on her life, and 
the premiums be secured on the mortgaged pro- 
perty. In an action for redemption the chief 
clerk found that 173Z. 19*. U., “ premiums paid I 
on policies,” was due from the plaintiff to the 
defendants. L., a solicitor and agent to all the 
parties, paid the premiums to the insurance 
offices, receiving from them 5 per cent, commis- 
sion. On summons to vary the chief clerks 
certificate by the amount of the commission, on 
the ground that the “ premiums paid on policies 
only amounted to 165Z. 5*. : — Held, that after 
the premiums had been paid to the insuiance 
offices, the mortgagor had no interest m them, 
mu , « i ^ an r-a a offices received the premiums, and 


Between Wrongdoers.]— There is no agency as 
between wrongdoers ; each of them is person - 1 
ally liable. Hengh v. Abergavenny (Part), 2a 
W. R. 40. 

2. Ratification. 

Equivalent to Previous Authority.] — The 

maxim of omuls ratihabitio retrotrahifcur et. 
mandate aeqniparatur means, first, as applied to 
eases of contract, that if A., unauthorised by !>., 
makes a contract on his behalf with 0 .. which b. 
afterwards recognises and adopts, the contract is 
m he dealt with as having been originally made 
bv his authority. Secondly, as applied to cases 
of tort, that where A., professing to act. by the 
authority of B., does that which prima facie 
amounts to a trespass, and B. afterwards assents 
1 ad idopts his act. A. is treated as hav a 
from the beginning acted by his authority, and 
B become * i trespasser unless h< cal just'd; the 
act Bird v. Brown, 4 Ex. 786 ; 19 L. J., Ex. 
.154 ; 14. fur. ,132. - 


A subsequent ratification by a principal of a 
contract by an agent is equivalent to a previous 
authority. Maolemi v Bum, 1 | - > 

± ■Rino- 722 * 6 L. J. (o.s.) C. T. 164 ; 2 J ib. n. 
714. S. P., 'Foster v. Bates, 12 M. & W. 226 ; 

actmlone’by an agent of the government 
though in excess of his authority, being ratified 
and adopted by the government, is equivalent to 
a previous authority. Secretary of Mate for 
India v. Kamaehee Boye Sakata, t Moore, Ind. 
App. 476 ; 13 Moore, P. 0. 22. ■ , 

Though subsequent ratification may supply 
the want of authority in an agent at the time of 
his acceptance of an offer, it must be shewn m 
such a case that there was a contract purporting 
to be made by and with the agent which, if the 
agent had authority, would be a valid binding 
contract. A thy Guardians v. Murphy, [1S96J 
1 Ir. R. 65. 

Must be founded on Knowledge of the Facts.] 

— Acquiescence and ratification must be founded 
on a full knowledge of the facts, and further, it 
must be in relation to a transaction to winch 
effect may be given thereby. Banque Jacques - 
Cartier v. Banque cVBpargne de Montreal, o7 
L. J., P. C. 42 ; 13 App. Cas. Ill— P. C. < 

Where the accounts of a bank in liquidation 
had been changed so as to represent the bank as 
a debtor in respect of a sum which had been 
borrowed by its manager for his own purposes : 

Held that the doctrine of acquiescence and 

ratification by the liquidating authorities would 
not avail to render the bank liable to pay a debt 
which it never owed. Ib. . ■ 

To constitute a binding ratification by a per- 
son of an act done in his name without any 
i previous authority, there must be full knowledge 
I on his part of the facts, and unequivocal adop- 
tion after such knowledge, or the circumstances 
must be such as to warrant the clear inference 
that the supposed principal was adopting the 
acts of the supposed agent, whatever they were. 
Marsh v. Joseph, 66 L, J., Oh. 128 ; [1897] 1 Oh. 
213 ; 75 L. T. 558 ; 45 W. R. 209— C. A. 


Option of Purchase— Limit of Time.]— Accept- 
ance by an agent acting without authority of an 
option of purchase, which has to be nxercised 
jLiie liiauiauuc uouva^. l vwv..^.-- r T — 7 . ' witKirt a limited time, is not made effective by 

paid the commission out of them to their n ^ inci p s ratification after the time limited 
agent- Leetev. WiuUicl, 58 L. i. oil. has expired D'Mlnn v. Dihtlns, 60 L. J.. Ch. 

724; [1896] 2 Gh. 348 ; 75 L. T. 137 ; 44 "W. B. 
595. 
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a* for whom the agent professes to was claimed from H., for arrears of rent and 
capable of being ascertained at the costs, and that he was willing to pay that sum 
>ti v. Stmnn. 11 C. B. (N.s.) 756 ; SI on getting a good lease. The question left to the 
10. jury was ‘‘whether the S60Z. was paid by D. and 

iy ratify the acts of an agent whose received by P. as for the rent of the farm due by 
liown to him. Foster v. Bates, 1 H.” They found that it was. and that the 6 A 
12 M. & W. 226 ; 13 L. J., Ex. 88 ; lodged in court was sufficient. Upon a motion 

by P. for a new trial : — Held, that there was 
me for another, by a person not evidence proper to be substituted to the jury 
ret for himself, but for such other that the 860Z. was paid by D. and received by P., 
:h without any precedent authority as and for the arrears of rent and costs, and that 
comes the act of the principal, if it was competent for H. to adopt and claim the 
ratified by him ; in such case, the benefit of the payment as a defence to the present 
sound by the act, whether it is to action. Purcell v. Henderson, 16 L. R., Ir. 213. 
; or for his advantage, and whether Affirmed, 16 L. R., Ir. 466— C. A. 
on a tort or a contract, to the same 

with all the consequences, which Agreement with Company before Registration.] 

he same act, if done by his previous — When A. enters into a contract with B. before 
ut it is otherwise where the party a company is in existence, that contract cannot 
he time assume to act as agent, be made binding on the company by mere rati- 
- mman . 6 Man. & Gr. 236; 6 Scott fication. Empress Enqlneerinq Co In re , 16 
I). & L. 573 : 12 L. J., C. P. 3U6. Ch. D. 125 ; 43 L. T. 742 : 29 W. R. 342— C. A. 
Loes an act as agent for B., without By an agreement made before the registration 
ication with 0., C. cannot, by after- of a company, it was agreed that B. should be 
ag that act, make A. his agent, and secretary of the company for a term of five years 
• any liability, or take any benefit, at a specified salary, on condition that B. sub- 
of A. Ib. scribed 2,OOOZ. in respect of 200 fully paid-up 

ases, where an act, which if un- shares of the company, which sum B. subscribed, 
mid amount to a trespass, has been At the first meeting of the directors a resolution 
aine and on behalf of another, and was passed confirming the agreement between 
ious authority, a subsequent ratifi- B. and the company. The company went into 
uible the party on whose behalf the voluntary liquidation, subsequently continued 
to take advantage of it, and treat under the supervision of the court. B. claimed 
>een done by his direction ; but this for damages by reason of his engagement as 
t be taken with the qualification secretary being terminated by the winding-up : 
if ratification must take place at a — Held, that a company could not ratify or 
er circumstances when the ratifying confirm anything that was done or any contract 
rave himself lawfully done the act that was made before it came into existence ; 
ties. Bird v. Brown , supra. and, therefore, that the claim must be disallowed, 

milt to P. of lands under a lease Bale and Plant, In re, 61 L. T. 206 ; 1 Meg. 338. 
1 on the 29th September, 1880. P. And see Cases sub tit. Company. 
meat to recover possession of the 

mesne profits, and after he was in After Repudiation of Contract — Effect of.]— 
sign judgment, an agreement was The articles of association of a limited company 


■on the 2nd of January, 1885, I). paid P.860/., notice to the company that he withdrew his 
and the following day signed a proposal for a application. On the 26th of .October the two 
lease for thirty-five years from the 29th September, directors who had been absent from the meeting 
1 884. at a yearly rent of 200/. P. was only tenant of the 24th of October expressed in writing their 
for life of the lands, and could not take a fine, approval of the resolution fixing two as a quorum, 
and there was no mention in the agreement with On the application by 8, (under s. 35 of the 
D. of the payment by him of 860/. On the 6th Companies Act, 1862) to have his name removed 
•of January, 1885, the writ in the present action from the register : — Held, that the allotment 
was issued by P. against H.. claiming 1,000/. could nor he ratified by whaT the other two 
damages for mesne profits from the expiration directors did after 8. had withdraw i his applica- 
J f the lea i- on 'lie 29th September, 1880, an i in lion. Portuques Consolidated Copper J Hups In 
tin alternative l.OOOZ. for use and occupation, re, Steel ds Case, 58 L, J.. Ch. 491 ; 42 Oh. 1). 160 : 
H., by his defence, claimed the benefit of the 60 L. T. 857. See & C\, 58. L. J., Ch 818 ; 42 
payment by 1). of the 860/., and paid 6J. into Ch. B. 160 ; 1 Meg. 246 — 0. A. 
court, on the count in trespass. At the trial P.’s Where a contra ha been entered into by 
agent deposed i hilt Ik old D. that, whoever gave one is iguit, although withou his principal's 
him 860/. wuuid get the land. D.. who was authority, the principal may ratify, and after- 


examined for II.. deponed that he knew 860/. i wards enforce, the * contract, notwithstanding 

. . ■ . 30 — 2 

■ V shsittss:-.-.--... ■ -■ ; , y 





V. Hatton. 2 I-l. H C. 822 : S3 L. J., Ks. 11)0 ; 10 
L. T. 39. ' 

Evidence of.'! — A., being the owner of a house. 

■ — . . ■»__!* i . nri jfc? On, n Why .'WH-PP 


Ko. IT, employed B. to 1 sell it. The plaintiff 


WdTTod' A..,g- 
lii v/;./. iiasa'i 
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that the other party thereto has before the 
ratification repudiated it. Bolton tv Lambert ob 
L. J., Ch. 425 : 41 Ch. D. 295 ; 60 L. T. bbo ; 3< 
W. R. 434 — G. A. 

Of Payments made by Strangers.]— See post, 
col. 1054. 

Liability of Agent for Acts ratified by Prin- 
cipaL]— A., a naval commander, stationed on the 
coast of Africa, with instructions to suppress the 
slave ' trade,., was requested by the governor of 
Sierra Leone to obtain the liberation of two 
British subjects, detained as slaves at the Gallmas 
by the son- of the, king of that country, and m 
effecting that object to use force, if necessary. 
He accordingly proceeded to the Gallinas with 
an armed force, and, having landed at Dombo- 
corro, took military possession of. a barracoon 
belonging to B., who was a Spaniard, carrying 
on the slave trade at the Galhnas. He then 
communicated with the king of the country, an 
the two British subjects having- been released, A. 
concluded a treaty for the abolition of the slave 
trade in that country. In execution of this treaty 
he fired the barracoons of B., and carried away 
his slaves to Sierra Leone, where they were 
liberated. Some of B.’s goods used in the slave 
trade were claimed by the king as forfeited, and 
delivered up to him ; other goods were destroyed. 
These, proceedings having been communicated to 
the lords of the admiralty, and the secretaries 
of state for the foreign and colonial departments, 
they respectively, by letter, adopted and ratified 
the act of A. Held, that the ratification of his 
act by the ministers of state was equivalent to a 
prior command, and rendered it an act of state, 
for which the crown was alone responsible. 
JBuron v. Demiwiu 2 Ex. 167. 

Liability of Principal for Wrongful Distress—- 
Hotice of Pacts.]— A landlord authorised bailiffs 
to distrain for rent due to him from his tenant 
of a farm, directing them not to take anything 
except on the demised premises. The bailiffs 
distrained cattle of another person (supposing 
them to be the tenant’s) beyond the boundary of 
the farm ; the cattle were sold, and the landlord 
received the proceeds Held, that the landlord 
was not liable for the value of the cattle, unless 
he ratified the act of the bailiffs with knowledge 
of the irregularity, or that he chose, without 
inquiry, to take the risk upon himself, and to 
adopt the whole of their acts. Lewis v. Bead, 
13 M. A W. 834 ; 14 L. J„ Ex. 295. 

A landlord is not liable for the tortious act of 
a broker in seizing what his warrant does not 
authorise him to seize, unless he ratifies the 
broker’s act-, with knowledge of what he has 
clone, but he is responsible for any irregularity 
by the broker in dealing with the distress he was 
authorised to make, as for selling the goods with- 
out notice of the distress, and without appraise- 
ment. Uaseler v. Lemoyne, 5 C. B. (jN t .S.) 530 28 
L. J., O, Ik 10*3 : 4 Jur. (N.S.) 1279 ; 7 W. B. 14. 

' Conversion.] — If a principal ratifies the pur- 
chase by his agent of a chattel which the vendor 
had no right to sell, he is guilty of a conversion, 
although at tire time of the ratification he had no 

. . m T A” ’ll » t i J *S Or . ..... 7'W .... . i 1 -wwi* 4* *»■*'*? If./"'! 7 


viewed Ko. 7 with a card obtained from B., and 
paid B. money, and received from him a receipt 
for it as and for a deposit on the purchase of 
Ko. 7. but, under a misapprehension, signed an 
agreement drawn up by B. for the purchase of 
Ko. 17 *, and then finding that under it he would 
acquire, not Ko. 7, but Ko. To applied to 1. . for 
repayment of his deposit, which A. authored 
B to make Held, that there was evidence of: 
a ’ratification bv A. of B.’s authority, henham 
v. Batty, 12 L. T. 266 ; 13 W. B. 656. 

An agent employed to buy goods, to be paid, 
for at a future day, paid for them out of Ins own: 
money, for the purpose of obtaining the discount 
allowed by the seller.. The principal, with know- 
ledge of these facts, directed the agent to clear 
the" goods at the custom-house which, m the- 
ordinary course of business, would be done after 
payment, of the price by the agent, tor his prin- 
cipal Held, a ratification or an adoption ot 
the previous payment of the price, and that 
the agent might sue the principal tor the price 
as money paid to his use at his request. Scntmice 
v. Hawley, 13 C. B. (K.s.) 458 ; / L. 1. iio , 11 
W.R. 311. 

The defendant employed R., as Ins agent, to ■ 
agree with the plaintiff for the purchase of the 
plaintiff’s interest in a leasehold house; the 
plaintiff also held a stable under a demise distinct 
from that under which he held the house. I he- 
defendant did not authorise R. to purchase the- 
stable, and B. represented to the defendant that 
lie had purchased the lease of the house only ; 
but, in fact, B. had taken from the plaintiff an 
agreement in writing for the purchase of both. 
Afterwards, on the plaintiff stating to the defen- 
dant that such was the agreement, and requiring; 
the defendant to take the stable, the defendant 
wrote and signed a letter to the plaintiff, stating 
that the defendant did not know what R. had 
agreed to, but, must support him in all he had done- 
for the defendant :— Held, that this was a ratifica- 
tion of B.’s agreement, whatever it might be, suffi- 
cient to constitute with it a signed memorandum,, 
under s. 4 of the Statute of Frauds (29 Car. 5,. 
c 3), to charge the defendant with a contract to 
take the stable. Per Lord Campbell, C.J., 
Wightman and Erie, JJ., Crompton, J., not 
concurring. Bitzmanrice v. Bayley, 6 El. <x LI. 
868 ; 26 L. J., Q. B. 114; 3 Jur. (N.s.) 264 
Reversed on another ground m Ex. Oh., b LI. 

Bl. 664 ; 27 L. J., Q. B. 143 ; 4 Jur. (N.S.) »06 : 
the latter decision affirmed, 9 H. L. Cas. vb ; o 
Jur. (K.S.) 1215 ; 8 W. B. 750. 

A., who received the rents, and generally man- 
aged' the property of B., in B.’s name, but with- 
out authority from her. signed a warrant to de- 
train the goods of C., a tenant, for rent in arrear, 
and after the goods had been distrained, informed 
B. thereof, who thereupon said that she should 
leave the matter in his hands Held, sufficient 
evidence that the distress was authorised or 
ratified and adopted by B. Ifuaeler v. Lemoyne , 

5 0. B. (K.S.) 530 : 28 L. J., C. Ik 103 ; 4 Jur.. 
(K.S.) 1279 ; 7 W. B. 14. 

An agent, to receive rents and manage property 
having, without actual authority, agreed that 
his employer should take the stock of an out- 
going tenant, at a valuation, and the valuation 
including the eatage of the fields in which the 
employer’s cattle were afterwards placed by his 
servants, with his knowledge ; — Held, a ratifica- 
tion of the whole valuation. Bo dm ell v. JSJden, 1 
F. & Ik 542, vAA '-k/k 

The plaintiffs, through D. A Co., who were 
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brokers, sold 682 bags of linseed, at .a certain 
.price per quarter, to H., and H. afterwards, 
through the same brokers, sold the linseed, atari 
increased, price, to the defendant* Xhe time foi 
the defendant’s payment of the purchase money 
was to arrive before the time fixed for H.’s pay* 
merit. The ‘defendant being in want of the 
1 j Llse e< I to c( mi] >lete a contract he had made, sent 
OIie of pis clerks to D. & Co., for the delivery 
order, with inst ructions to follow up the matter 
and get the order. The clerk was taken by D. & 
Co. to the plaintiffs, from whom he obtained the 
order only on his promising that the defendant 
would pay the plaintiffs for the seed, as the 
plaintiffs required to be paid before they parted 
Avit li the order. On the following day the defen- 
dant sent a cheque to D. & Co. for 900?. on 
.account of the linseed, which had not been 
measured at that t ime, so that the precise quan- 
tity of it was not then known. Upon its being 
measured, it was found that the plaintiffs were 
entitled, under their contract with H., to receive 
'971 Z. 15*. 6d. In an action by them against- -the 
defendant, to recover the difference between 
this amount and 900?., the amount of the cheque: 
— Held, that there was no evidence to warrant a 
jury in finding a ratification by the defendant of 
the contract which the clerk had so made, it 
not being proved that the clerk had com- 
municated to the defendant what had passed 
between him and the plaintiffs when he ob- 
tained the order. Fitzgerald v. Dressier, 7 
a D. (N.S.) 374 ; 29 L. J., C. P. 113; 5 Jur. 

■ (X.S.) 598. 

By agreement made between J. S. and T. J. S. 
•of the one part, and the plaintiff of the other 
part, J. 8. and T. J. S. (father and son), as mort- 
gagees with power of sale, agreed to sell to the 
plaintiff all their estate and interest in a piece 
-of land adjoining other land of the plaintiff. 
This agreement was signed by the plaintiff, and 
by T. J. S. for himself and his father. The 
■father and son, subsequently to the date of this 
agreement, sold the property to B., with notice 
•of the agreement. U pon a bill filed by the 
plaintiff for specific performance : — Held (affirm- 
ing 3 8m. ic G. 592 ; 4 Jur. (N7S.) 108 ; 6 
■\V. It. 173), that, although the evidence was 
insufficient to show any antecedent authority in 
the son to bind the father, yet the latter had, 
by his subsequent- conduct, ratified the contract. 
Bigg v. Strong , 4 Jur. (N.S.) 983 ; 6 W. R. 530. 

A mortgagor, tenant for life, and a mortgagee- 
having a charge on his interest, and also on the j 
reversion, join in the appointment of receiver, 
who was to apply the rents partly in payment of 
■other (barges as well as those of the mortgagee, 
but chiefly in payment of the interest oil his 
incumbrance; mortgagee dies, and then mort- 
gagor : — Held, that receipt by executrix of the 
mortgagee of some payments from the re- 
ceiver, after the death of the mortgagor, did not 
of itself constitute the receiver her agent, so as 
to make her responsible for his defaults, but that 
it was ground for inquiry, whether she had in 

■ fact adopted him as her agent. Jones v. Smith. 
1 Hare. 43. Affirmed, 1 Ph. 245 ; 12 L. J., Oh. 
381 : 7 Jur. 431. 

R. contracted with the assignees of Messrs. E. 
for the purchase of certain claims of the bank- 
rupt ngahis; the estmc of G. E. B. He repre- 
sented that he acted on behalf of himself and 
M., who was clearly cognisant of the negotiations 
and contract. Several documents passed between 
the parties, and finally a. draft of a deed was pre- 


pared, which recited that the contract was a 
joint purchase by R. and M. This was submitted 
to M., who approved of it ; and at that time he 
was willing to adopt the contract, but subse- 
quently, upon an alteration of circumstances, 

M. objected to the contract, and refused to join 
in the purchase : — Held, that there was no evi- 
dence that M. had entered into any agreement, 
or that R. acted as his agent ; and that the : 
recital of an agreement in a document intended 
to be executed, would not bind a party who 
had done nothing to recognise it, though at one 
time it was apparent that he was willing to 
execute it, and the bill 'was dismissed against 
M. with costs ; but as E. admitted the plain- 
tiff’s case, a decree was made against him. 
without costs. Folk] no v. Martin, 22 L. J., Ch. 
502. * 

In an action to recover the difference in the 
market value of certain shares in a railway sold, 
but- not delivered to the plaintiff by the defen- 
dant, the plaintiff alleged a readiness on his part 
to comply with the conditions of the contract, 
and a tender of the money to the brokers from 
whom he had made the purchase ; — Held, that 
inasmuch as the defendant, in a letter to the 
plaintiff’s attorneys, in answer to one from them 
informing him that a tender had been made by 
the plaintiff to the brokers, had not repudiated 
the brokers as his agents, or denied their autho- 
rity to receive the money, but evinced a wish to 
come into certain terms, such conduct amounted 
to a recognition by him that the brokers were 
authorised, and the tender was good and valid, 
and consequently that a verdict found for the 
plaintiff should not, he disturbed. Jackson y. 
Jacob, 3 Bing. (n.c.) 869 ; 5 Scott, 79 ; 6 L. J., 

C. P. 315. . 

1 merchant, being abroad, empowers persons 
in this country to receive moneys, adjust claims, 
and do some other acts. Money being wanted 
by the firm here, of which he was a partner, 
these attorneys deposit the deeds with the Hope 
Insurance Co. to secure 12,000?., and covenant 
that he shall execute the mortgage ; this 12,0007. 
was also secured by the bonds of sureties in sums 
corresponding to the shares of the partners. The 
power of attorney was not a sufficient authority ; 
but the merchant, on his return, having sent a 
letter to the company requesting the loan of 6,000?., 
u to be secured on his Essex property, which you 
now hold, in addition to the 12,000?. already 
advanced,” and professing his readiness to exe- 
cute the mortgage deed : — Held, that this was a 
confirmation of the security. Mannings v. Bury, 

1 Tam. 147. 

Some of the parties having paid the amount 
of the sums secured by them : — Held, that they 
had a lien, on the property. Ih. 

One of these sureties being a partner, held, 
that, the sum paid by him was subjected to the 
partnership accounts. Ih. 

A benefit building society which had never 
been incorporated, and had no power to borrow 
money, was allowed by its bankers to make 
large overdrafts, and the directors of the, society 
signed a memorandum giving die bankers a lien 
upon nil the society's deeds, to secure all moneys 
which from time to time might be owing by the 
society to the bankers on the balance of the 
banking account. Annual balance sheets, show- 
ing the amounts clue to the bankers, were sent 
to all the inemix rs of t he si c t y and ad nmed at 
the annual meetings. The society was after- 
wards ordered to be wound up, and as the over- 


2 


• Evidence."] — If a merchant constitutes- 
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drafts were ultra vires, being a borrowing Gutman v. Orton, 1 Cr. & P. 304 ; 10 L. J., Ch. 
unauthorised by the rules, the official liquidator IS. 

brought an action against the bankers to recover Agents permitted under circumstances to sign 
all moneys paid to them by the society Held, petition, principals being in the country. Bol- 
that there had been no ratification of the acts of dero, In re, 1 Bose, 231. 
the directors by all the members of the society. y 

as such ratification could not be implied from Evidence.] — If a merchant constitutes- 

merely seeing and not questioning the balance- any one his general agent for buying and selling 
sheet accounts which had been sent to them, in the market, either through a particular broker 
and no ratification by the majority would bind ] or otherwise, then, until revoked, the agency will 
the minority of the members. Blaeltlnivn Bis- 1. continue, and the principal will be bound by his- 
trict Benefit Building Society v. .Brook*, 54 acts : and the fact that such general agency once 
L. J. Oh/ 1091 ; 29 Oh. D. 902 ; 53 L. T. 741 — existed would be admissible as prima facie evi- 
q gj deuce of its continuance, and the burden would. 

As to ratification by company of acts of <direc- be thrown on the principal to show that it had 
tors, see further, COMPANY. • ‘ . been determined ; but unless the agency was a 

general continuing agency to endure until 
_ - mci „ T , nTmirT(i:OT ! revoked, the fact that there had been a separate 

B, AG- ENTS Oh DlbiEREhl KIND*.,. ; agency in any number of previous cases would 

A .crfint — Authoritv of.l — When a ! afford no evidence of agency in any subsequent 


B, AGENTS OF DIFFERENT KINDS. 


General Agent — Authority of.] — When a j afford no evidence ot agency m any suosequum 
general authoritv is given to an agent, this j transaction, however closely it might resemble 
implies aright tp*do all subordinate acts incident i all which might have gone i before. Pole v. j* 0 *** 
to and necessary for the execution of that autho* j 33 L. J., Ch. 155 ; 9 Jur. (N.s.) 82 J ; ok 1. o4o- 
xity, and if notice is not given that the authority j — L. (E.) . _ , . - , 

is "specially limited, the principal is bound.; Where an agent m London, who had been 
Collen v. Gardner , 21 Beav. 540. I employed by a country tradesman to purchase 

An agent employed generally to do an act is goods on credit, bought goods and had them 
only authorised to do it in the usual way of busi- directed as usual, but intercepted them and had 
ness ; therefore, as stock is usually sold for money them appropriated to his own use : Held, that 
only, a principal is not bound by the acts of a i the tradesman was liable, inasmuch as the agent 


cipal. Wiltshire v. Shu#, 1 Camp. 258 ; 10 R. B. ! 
673, ! 


Special Agent — Authority of.] — A special 


The appointment of a general agent for the j agent, under a limited authority, cannot bind his- 
sale of goods implies an authority to sell accord- ! principal by any act beyond the scope of such 
ing to the ordinary course of trade. Howell, E* j limited authority. Eenn v. Harrison, 3 lerm 
parte, 12 L. T. 875. ! Eep. 757 : 4 Term Rep. 177. 

A principal is bound by all the acts of his j Where the holder of a bill of exchange desired 
general agent ; but where he appoints an agent ! A. to get it discounted, but positively refused to* 
for a particular purpose, he is only bound to the ! indorse it, and A. delivered it to B. for the same 
extent of the authority given. East India Co. j purpose, informing him to whom it belonged; 
v. Bemley, 1 Esp. 112. And see Attwood v. and B., finding that he could not dispose of it 
Mmmms, 7 B. kO. 278 ; 1 M. k Ily. 66; 6 L. J. without indorsing it, was prevailed upon to do 
(o.S.) Kb B. 9 ; 31 R, R. 194. " so by A.’s telling him that he would indemnify 

When a person permits another to act as his him ; but the indorsee took it upon the credit of 
general agent, he is bound by a contract made the names on the bill, without any knowledge 
by the agent, although the latter declares him- of the real owner ; although such original owner 
self as acting by procuration,. and has received j afterwards promised to pay the bill, yet such 
special instructions, which he exceeds. Smith v. promise cannot support an action against him 
31 Quire, 3 H. k N. 554 ; 27 L. J., Ex. 465 ; 6 by the indorsee, it being nudum pactum ; for, as 
W. R. 726. A. was a special agent under a limited authority, 

Distinction between a general and special he could not bind his principal by any act- 
agent as to their powers to bind the principal, beyond the scope of such limited authority. 
Howard- v. Braithicaite , 1 Yes. k B. 209. Ih. 

A contract in writing was made by A. on Where a party dealing with others through an 
behalf of B., for the sale of lands to C., and the agent intrusts the agent with a written consent 
payment of the purchase money was to be made on his part to do a particular act, and privately 
at a future day. Before that. day arrived, A., the > instructs him not to give the consent except upon 
solicitor and general agent of R. applied to C. ! certain conditions not specified in it, and the 
for part of the purchase money, which applies- ! agent gives the consent unconditionally, the 
tion 0. complied with. Afterwards 0. entered i principal cannot subsequently undo the effect of 
into a sub-contract for sale of the. purchased : the consent so given, on the ground that the agent 
lands to W., and sought to have paid him by W. J exceeded his authority, and it is the same, if the 
that part of the purchase money which he had principal signed the consent at the suggestion of 
already paid to B.’s agent and solicitor in the his agent without examining its contents, and 
transaction Held, that the gereral agency ol supposing that the conditions were virtually, if 
A. on I chalf of B. did not justify the payment to not a< tually. < omprehi rnh d w ithin it. Sedd v 
him by C. of part of the purchase money agreed Beaufort ( Dr he) , 5 Jur. 1123. Affirmed, Beaufort 
to be "paid originally by O., and that C. had no (Bn he) v. Xreld, 12 CL Y F. 218 ; 9 Jur. 813 — 
claim against W,, nor ai y lien on the lauds s )ld, U. L. (E.) 
for the amount paid by him to the agent of B. 

on the original purchase. The disrinction between Brokers.]—- A person who, for brokerage and 


; v..- > ,o: ; ].yyA:-p:;A 


no A,’ 
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is a broker in point of law. Janssen- v. Green, A broker is authorised, from a previous course 
4 Burr. 2103. of dealing between himself and his principal, on 

A person who hires or procures for another, an approval of a purchase by the latter, to make 
persons to be employed by him in the laying 'out out a contract note in his own name, without 
and surveying of a line of railway, is not a inserting that of his principal ; and, under such 
broker. Milford v. Hughes, 16 M. & W. 174 ; 16 circumstances, does not violate the bond and oath 
L. J. Ex. 40 ; 14 Jur. 990. imposed upon him by the regulations of the city 

’ ' _ of London, provided he makes an entry in his 

Bill Brokers.] — A bill broker is not a person book in the name of his principal. KemMe v. 
known to the law with certain duties, but his Atkim, 1 Moore, 6 ; 7 Taunt. 26 U ; Holt, N.P., 
employment is one which depends entirely upon 427 ; 17E.B. 658.’ 
the course of dealing; his duties ma} r vary in ..... , _ .. 

different parts of the country, and their extent .Liability to Discovery, j— A sworn broker 

is a question of fact to be determined by the of the city of London is in the nature of a public 


Liability to Discovery, j — A sworn broker 


is a question or tact to De aetermmeu uy cue 
usa D 'e and course of dealing in the particular ogent; and, therefore, in an action against him 
olace. Foster v. Pearson. 1 0. M. k B. 849 ; 5 tor negligence in making a contract, the court’ 
Tvr Alt) • 4 L J.. Ex. 120. will compel him to produce his books for the 

' A bill broker who receives a bill from a eus- purpose of enabling the plaintiff to inspect them 
tomer merely for the purpose of procuring it to and take a copy of the contract. Frowning v. 
be discounted, has no right to mix it with bills Wylwlu, 9 D. k. R. 801 ; 7 B. & C. 204. 
of other customers, and to pledge the whole mass ^ one case it was held that a London broker 
as a security for an advance of money to him- might refuse to allow his employer to inspect his 


of other customers, and to pledge the whole mass hl one case it was held that a London broker 
as a security for an advance of money to him- might refuse to allow his employer to inspect his 
self ; still less has he a right to deposit bills contract book, and it is no breach of his bond, 
which are received merely for the purpose of if he at the same time adds it Shall be produced 
discount as a security or part security for money at the proper time, and does produce it after- 


previously due from him. Haynes v. Foster , 2 
C. & M. 237 ; 4 Tyr. 65 ; 3 L. J., Ex. 153. 

A bill broker who takes a forged bill to a 


wards before a court of aldermen. London 
Corporation v. Brandon , Holt, 438 ; 2 Stark. 14. 
A person who holds himself out as a broker 


money dealer to be discounted, although he does of city of London, and is employed by a 
not indorse the bill, and is not cognisant of the person who believes him to be such, cannot, 
forgery, is liable to repay the money received for when sued by his principal for an account of his 
the bill, Gurney v. Womerdey, 4 El. & B1.133; transactions as such broker on the principal’s 
24 L. J„ Q. B. 46 ; 1 Jur. (N.s.) 328. See also behalf, protect himself from discovery, in a suit 
Bishop, Hie parte, For, In re, 50 L. J., Ch. 18 ; in equity, on the ground that it may render him 
15 Gii. I). 400 ; 43 L. T, 165; 29 W. R. 144 — liable to penalties for having acted as a broker 

(X A. J ? without having been duly admitted as such, 

imposed by 57 Geo. 3, c. lx. Robinson v. Kit chin, 
London Brokers.] — A ship broker, or one who 8 l)e G. M. & G. 88 ; 25 L. J., Oh, 441 ; 2 Jur. 
obtains on commission freight and passengers (K.S.J 294 ; 4 W. B. 344 — L.JJ. 
for vessels, is not a broker, within the statutes A broker in the city of London must answer a 
regulating the admission of brokers for the city bill of discovery in aid of an action brought 
of London. Gibbons v. Ride, 12 Moore,- 539 ; 4 against him by his employer for misconduct, 

Bing. 301 ; 5 L. J. (o.s) C. P. 176 ; 29 E. B. 570. although the discovery will subject him to the 

But a stock broker is, and must be admitted penalty of a bond given by him. to the corpora- 
by the lord mayor and aldermen. Clark v. tion on his admission. Greeny. Weaver, 1 Sim. 
Powell, 1 N. & M. 492 ; 4 B. & Ad. 846 ; 2 L. J., 404 ; 6 L. J. (O.S.) Ch. 1 ; 27 K. E. 214. 

K. B. 145. A stock broker is bound to produce his book, 

An auctioneer is not. Wilkes v. Hllis, 2 H. Bl. though it may criminate himself; because by 
555. 7 Geo. 2, c. 8, s. 9, every broker must keep a book 

and enter therein all purchases and sales made 
Heed of licence.] — By an agreement by him . Umvllngs v. Mall, 1 Car. & P. 13. 


— Heed of Licence.] — By an agreement 
between A. and B., who was a London colonial 
broker, made in January, 1865, it was agreed 


Priority of Creditors.] — A stock and 


(for certain considerations) that on 1st January, share broker of the city of London gave a bond 
.1866, B. should take A." into partnership for to the corporation for due performance of his 
fourteen years. This agreement B. refused to office. He appropriated to his own use large 
fulfil, upon the ground that A. had not become a sums of money intrusted to him for investment, 
colonial broker, and that by G Anne, c. 16, and 57 After his decease, upon a claim filed by a simple 
Geo. 3, c. 60, it would have been a breach of the contract creditor : — Held, that the defrauded 
law to have allowed A. to act as a broker, not creditors had no priority by virtue of the bond, 
being admitted and licensed. On demurrer to a and that the amount due upon such bond was 
plea setting up these facts in answer to a equitable assets for the benefit of all the creditors, 
declaration for not taking A. into partnership : — Saish v. Bryant , 25 Beav. 533 ; 27 L. J., Ch. 748 ; 
Held, that the plea was an answer to the action. 4 Jur. (N.S.) 550 : 6 W. E. 573. 

Hunter v. Wakes, 15 L. T. 210 ; 15 W. E. 125. _ _ . 

Bee also Cope y. Rowlands and Smith v. Undo, -Evidence of Acting as.] A witness 

post, col. 954, and cases cols. 1005, 1006. * stated that lie took b, to an office m the city of 

London used by the defendant, ana rhat upon 
- — Breach of Bond.] — It is not a breach of that occasion four memoranda ve :c made by the 

the bond u> i uplov a person who is not a sworn defendant, each of the sale by 8. of l.OOoL stock 

brokci*. London Corporation v. Brandon, Holt, to a person whose mime did not transpire ; that 
In. P, 438 : 2 Stark. 14. nothing was handed over at the time, and that 

»>t if he mi ! ikes < ic u mint in of gc>oik ho be did not we any men y pass : — Held, e\ idenco 

a i i i.x i_ i * 1 1 _ t 0 j.* *1,.- i „• . • . ...... u,„,o 
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rin<^ on the bnsi- Ho implied Condition that Business shall eon- 

i the course of tiuue.J — When two parties mutually agiee, foi a 
a customer and fixed period, the one to employ the other as his 
es the principals sole agent in a certain business, at a certain 
Due else acting 1 as place, the other that he will act in that business 
tad no licence to for no other principal at that place, there is no 
was liable to the implied condition that the business itself shall 
L. J. C. P. 156 : continue to be carried on during the period 
17 W E 394 named. Rhode. a v. Fonoood , 47 L. J., Ex. 396 ; 
and selling for 1 App. Cas. 256 ; 34 L. 1. 890 ; 24 W. R. 1078. 
or foreign joint -A., ciiicl B. Agreed in consiclemtioii of the 
p rights 'sioclvs or services and payments to be mutually lendeied, 
a tv is an acting that for seven years, or as long as A. should com 
within 57 Geo 3, tinue to carry on business at the town of Liver- 
s \ 134 * ' ? pool, A. should be the sole agent there for the 

^ ' sale of B.'s coals, and that B. would not employ 

id Factor.] — The any other agent there for that purpose. There 
terially from that were stipulations in the agreement that B. should 
trusted with the have the entire control over the prices for 
it he to sell in his which, and the credits at which, the coals were 
m its being usual to be sold ; and that if A. could not sell a certain 
1 the goods, has a amount per year, or B. could not supply a cer- 
general lien upon la in amount per year, either party might, on 
•n name ; and his notice, put an end to the agreement. At the 
the consequences eiK [ 0 f four years, B. sold the*" colliery itself. In 
it of setting off a ail action by A. for damages for breach of the 
one. Baring v. agreement thereby occasioned : — Held, that the 
E. 3S3. action was not maintainable ; for that the agree- 

iDercaro’o is not to ment did not biud tlie colliery owner to keep his 
ar theSale , 8 lie has colliery, or to do more ttam employ, the agent hi 
’ f nr .tnr the sale of such coals as he sent to Liverpool. II. 

A declaration stated that, by agreement in 
writing between B., since deceased, and the 
emission del ere- defendant, of the one part, and the plaintiff! of the 
t to the principal other part, B. and the defendant, who at the 
liable in the first date of the agreement were carrying on business 
may resort to the as stone merchants in co-partnership, appointed 
icurity. Grove v. .the plaintiff: their; sole London agent, for a 
E. E. 664, n. See period of four years and a half, and the .plaintiff, 
285. See-A E. E. 8. in consideration of the premises, agreed to accept 
to sell , upon a del the appointment upon the terms that B. and the 
>e in writing, not defendant should pay the plaintiff 11. 10*. per 
the debt, default, cent, on all accounts received by them for stone 
m, within the 4th sold b}" the plaintiff, or supplied by B. and the 
uds. Ctmtmier v, defendant to any person originally introduced to 
97. S, P., Wielt- them by the plaintiff. Breach, that the defen- 
78. dant did not nor would employ the plaintiff as 

mf his sole agent for the whole period of four years 

' . , . i and a half, and did not nor would execute cer- 

in tain orders for stone procured by the plaintiff in 

S “P"** <> £ ageA^Helcl W the parties 

. ‘ contracted with reference to the existing part- 

** ’ f? nership business, and that the contract was to 

wfortheMance em P ln y the plaintiff fora period of four years 
-rvrv and a half, subject- to the implied condition that 

hich, in a previous f Pities so long lived, latter v. fephm-d, o 
aid : — Held, suffi- «• % *f 76 > aU L ' llx - 20 1 - : 4 L - J ‘ 19 ’ 9 
fer a del credere vv - h - ilb - 
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terms of receiving a stipulated ; manager, he should be paid the full amount of 
t G f the sale, but nothing, in the ! •money paid upon his shares. A resolution was 
s revocable by the employer be- : passed to wind up the company, and he was 
fter endeavours have been made, j appointed liquidator. He had paid 2,000b on 
in law by his death after such j his shares, and received 40l)Z. for remuneration 
that even if his personal repre- ; as liquidator : — Held, that the winding-up was 
ns the sale under such contract, ! equivalent to his dismissal, and that he was 
dess he knows of, and confirms I entitled to prove in the winding-up for 2,000b, 
2 contract) be liable to pay the | subject to a set-off of the 400b Imperial Wine 

Co.. In re. Shirreff's Ca.se, 42 L. J., Oh. 5 ; L. B. 
14 Eq. 417; 20 W. R. 966. 

A person entered into an agreement with an 
insurance company to act as their agent for five 
years, and to transact no business except for the 
company, in consideration of which he was to 
receive a fixed salary and also a commission of 
10b per cent, on all business transacted. Before 
the five years were expired, the company was 
wound up voluntarily : — Held, that the agent 


Bankruptcy of Principal.]— In 1828 the plain- 
tiff mortgaged freehold property to B., and in 
being about to reside abroad, he gave a full 
power of attorney to the defendant, who was a 
solicitor, to receive the rents and profits of all 
his property, and to apply them in payment of 
the incumbrances. In 1841 the plaintiff settled 
.accounts with the defendant, showing a large 
balance due to the defendant, which the plaintiff 
.agreed to secure by a mortgage of his real estates 
when required, in 1845 the plaintiff became 
bankrupt, but his assignee did not interfere 
with the mortgaged property, and the defendant 
•continued to receive the rents and profits. In 
1849 the defendant took a transfer himself of 
B.\s mortgage, to which the plaintiff was not a 
party. lu I860 the defendant wrote a letter to 
the plaintiff expressing his readiness to settle all 
.accounts. In 1877 the plaintiff’s bankruptcy 
was annulled, and the plaintiff brought an action 
against the defendant claiming to redeem the 
mortgage, and claiming an account against him 
as mortgagee in possession, and, by amendment, 
.as agent and trustee for him. The defendant 
pleaded the statute of limitations : — Held, that 
on '-the plaintiff’s bankruptcy the defendant 
•ceased to be the agent and attorney of the plain- 
tiff, and did not become the agent of the 
assignee:. Marhwiek v. Hardiwjham, 15 Oh. D. 
8891 48 L. T. 647 ; 29 W. B. 361— C, A. 

Where authority had been given previous to 
an act of bankruptcy by the bankrupts to the 
defendant in the course of mutual dealings to 
receive the purchase money of their estate, 
and to place it to their account, and such 
authority had been acted upon before notice 
-of an act of bankruptcy : — Held, that such 
authority was not revoked by the act of bank- 
ruptcy : that the payment thereof to the defen- 
dant was a rightful payment ; that being so 
received it became a debt and an item in the 
account between him and the bankrupts before 
notice of any act of bankruptcy, and that the 
■defendant was entitled to set off against it, in 
an. action brought by the trustee in bankruptcy, 
the debt due from the bankrupts to him. 
Ml i oft v. lor (fit and. 51 L. J.. P. C. 1 : L. Ik 7 
App. Gas. 79 ; 45 L.T. 771 ; 30 W. R. 477. 


Winding-up of Company — Proof in.] — An agent honour to cot: 
who has been engaged by a company for a fixed negotiating for 
term, and who is to receive a commission on all is- under no legs; 
■orders obtained through him, as remuneration does not preve: 
for his services, is entitled upon the determina- authority any 
tion of the agreement by the winding-up of the pleted. The I 
company. 10 claim comp ns; ion in aspect of 5o ; 60 h. X. 6. 
the com minion which lie might otherwise have 376— C. A. 
earned during the unexpired portion of the term. A decla'ratic 
JPatcnt Floor Cloth Co In re, Dean and (rilUrCr commission agi 
Claim. 41 L. J.. Ch. 476 ; 26 L. T. 467. their bankrupt 







947 PRINCIPAL AND AGENT — Duration of Agency. 948 

large quantity of these goods remained in defen- j Held, that the authority was irrevocable, and 
riant’s hands unsold. That plaintiffs, being that the applicant was not entitled to have his- 
assignees of the bankrupts, directed the defendant name removed from the register of members -off 
not to sell at less than invoice prices until he had the company in respect of shares allotted to him 
rendered an account to them of the goods, and in pursuance of an application made in his name 
plaintiffs had been enabled to judge, and had by the donee of the authority. • lb. 
determined, and given defendant notice, whether 

they would redeem the goods without sale or not Of Auctioneer’s Authority.] Quaere, whether 
Breach, that defendant, after the bankruptcy, and on a sale by auction under ordinary eircum- 
after he had rendered an account of the goods, stances a person to whom a lot has been knocked 
sold them at less than the invoice prices, although down can revoke the authority conferred by him 
defendant, after account rendered, and before on the auctioneer to sign a memorandum on his 
sale, was required by plaintiffs and they gave him behalf at the time. Bell v. Balls ^ 66 L. J., Ch,, 
notice to send the goods to England] and that 397 ; [1897] 1 Ch, 668 ; 76 L. T. 254 ; 45 W. K* 
they would redeem them without sale. Defen- 378. 

dant pleaded that after the bankrupts had caused | Auctioneers advanced a sum of money to S., 
the goods to be delivered to him, and before, and who agreed to put a miscellaneous collection 
at, and after the bankruptcy, and whilst the. goods of property in their hands for sale, from the- 
remained unsold in his hands, the defendant, for proceeds' of which they were to retain the 
advances made before the bankruptcy, had a lien money advanced. A part only of the property 
upon the goods. That the bankrupts before the was delivered and sold, but it realised less than 
bankruptcy, and after delivery of the goods, in the sum advanced ; S. refused to part with the 
consideration of the advances by the defendant remainder of his collection: — Held, that tile- 
agreed with the defendant, that he should sell the court would not compel the performance of the' 
goods at the best market prices, and realise contract for an agency ,* that S., if he satisfied 
thereon against his said advances. That the the claims of his agents, was at liberty to- 
defendant, relying upon the authority to him to countermand the sale of his property, that the- 
sell and realise against his said advances, per- advance of the money to 8. was not made obi 
mitted his advances to remain unpaid for a long the security of the property mentioned in the 
time, to wit, until, and at, and after the bank- contract, and that the claims of the agents must 
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prominent condition in the prospectus on the j realised, he will be disallowed the commission, 
formation of the company, and expressly pro- j which otherwise and according to the contract, 
vided for by the articles of association. Malr v. j he would be entitled to claim, lb. 


Himalaya Ten Co., L. R. 1 Eq* 411 ; 11 Jur. 
(N.S.) 1013 ; 14 W. B. 165. 


An agent -is bound to act in the best manner 
he can for his principal, and in matters which"- 


iii refusing to grant the injunction, the court i are left to an agent’s discretion he can only act 
ijiit. 1 the directors upon an undertaking not to for the benefit of his principal. Parieute j. 
take advantage, in proceedings at law to recover Lubbock, 20 .Beav. -588 ; -8 I)e Gv'M, & G. 5. 
the amount due on A. V shares, of his resigna- A foreign merchant directed his Correspondent 
tion which was alleged by him to have been in England to treat any consignment as his son’s- 
wholly conditional on his being relieved from all (who was in England and superintended the- 
liability in respect of shares, lb. sales and purchases), and to acknowledge him 

owner of the money, so that he might dispose 
Removal of Agent by Court.]— -An agent thereof as if it was his own money. By the 
imposed by will upon the devisee of an estate j direction of the son, moneys in the hands of the 
may be removed by this court if he • conduct | correspondent, • belonging to the father, were 
himself improperly. Lawless v. Ska/w, LI. & -G-. applied by him in paying a private debt of 
t. S-ugd. 172. the son to the correspondent -Held, that the 

transaction was valid, lb. 

Service of Crown.] — Semble, a contract of I . ^ „ 

service with the crown for a fixed term of years Duty to Recognise Principal s Superior 
is determinable at the pleasure of the crown. Government Agent.] — An agent who ^ had 

Be Doh.se v. Pea. 66 L. J., Q. B. 422, n. H. L. received his instructions from a local subordinate- 

. ' ' ’ government is bound to recognise the authority 

of the supreme government, with respect to 
which his immediate principal is subordinate, in 
I). RIGHTS AND LIABILITIES OF FEIN- the subject-matter of the agency Sjmmp^en) 
CIFAL AND AGENT. ^ Parr, 39 L. J., Oh. 73; 21 L. 1. ooo ; 1SV\. E. 

1. Duty of Agent Generally. The London agent, who was also a member 

. . . , , . ^ o of a firm, Who was commissioned to sell goods on 


Amongst the most important duties of an 1)ehalf ^ the looal govermnen t of a Spanish 
agent a, -e those which require him to give to lus ool was held to be justified in refusing to 
principal the tree and unbiassed use d his own ^ g em to the Sp ^ ish consul-general in 
discretion and judgment, to keep and render just | ngland tiU he had communicated, through his. 
and true accounts, and to keep the property of im = ediate principals, with the local government. 
Ins principal unmixed with his own or the pro- 1 1 

perty of others. Clarice v. Tipping, 9 Beav. 384. 

An agent cannot employ himself for a third 2 Delegation of Authority. 

person when he has agreed to give up the whole 

of Iris personal services to his principal. Timing)- A broker cannot, without, the assent of his 
mm v. Havelock , 1 Camp. 527 ; 10 R. R. 744. principal, delegate his authority. Henderson, v. 

A traveller, about to set up in business on his Barnewell, 1 Y. & J. 387 ; 30 R. R. 799. 
own account, may solicit orders from his master’s A., employed by the defendant to transport 
customers, provided the orders he takes at the goods tea foreign market, delegated the entire 
time are for his master. Xichol v. Marty n, 2 employment to the plaintiff, who performed it 
Esp. 732 ; 5 R. R. 770. without the privity of the defendant : — Held, 

Where an agent is authorised, from a previous j that there was no privity between them, and 
course of dealing between himself and his prin- ( therefore, that the plaintiff was not entitled to* 
cipal, to do so, he may, on an approval of a pur- recover his charges, or those of his agents, from 
chase by the latter, make out a contract note in ! the defendant, although the latter had not paid , 
his own name, without inserting that of his prin- . the amount to A. Selunalt ng v. Tomlinson , 1 
cipal, provided he makes an entry in his book in Marsh. 500 ; 6 Taunt. 147. 

the name of his principal. Kemble v. Atkins,. I A factor has no right to send away goods to* 
Moore, 6 ; 7 Taunt. 260 ; Holt, N. P. 427 ; 17 another person, when they have been consigned 
li. R. 658. to him for sale at a particular place, though he is 

The mere relation of principal and factor con- unable to sell them there. (JaiVm v. Bell, 4 
fers ordinarily an authority to sell at such times Camp. 183, 

and at such prices as the factor may, in the A factor, who was a partner in a house abroad,, 
exercise of his discretion, think best- for his to whom goods were consigned, made advances 
employer; but if he receives the goods subject to to the consignor, to be repaid out of the pro- 
any special instructions, he is bound to obey needs ; — Heht, that the consignees were not 
them. Smart v. Sundcva, 3 C. B. 380 ; 10 L. J,, j authorised to purchase bills for the account and 
C. P. 39 ; 10 Jur. 841. ] risk of the consignor. Lucas v. Gunning , 7 

The court deals severely with any irregularities Taunt. 164 p 2 Marsh. 460 : 1 Stark. 391. 
on the part of an agent, and requires him to An agent employing a sub-agent, though with 
act strictly in all matters relating to such, agency, the knowledge of the principal, is nevertheless 
for the benefit of his principal. Gray v. Haig, liable to* the principal for moneys received by the 
20 Beav. 219. ; h ’ " , . ; sub-agent. Skinner v, Weyiwlin, 1. Cab. & E. 12. 

.. It is imperative upon an agent to preserve 

correct ; ce mms of ail his dealings and Ira ns- By Statute— To Committee of Board.] -A 'here 
actions; and the loss, and. still more, the dcstroc a board, constituted by act of parliament, are 
tion of such evidence ip the agent, fails most it mthorised 1 > delegate any f thcii powers 
heavily upon himself, lb. to a committee, the powers so conferred upon 
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him. and an order so obtained is accepted by the 
employer, who, however, is not able to execute 
the order, and derives no benefit fiom it, he is, 
nevertheless, liable for the commission. II. 

Appointment as Sole Agent— Principal cannot 
effect Sales in Agent’s District.]— The plaintiff 
was appointed sole agent for the defendants m a 

- scale of commission 

ictions as to discount, 

, but was unable to 
-;t to the defendants 
behind his back, and 
In an action to recover com- 
ales effected by the defendants 
district since his appointment : 

were not entitled 
the district, nor 
sales in the 
agency. 
Colliery Co ., 4.5 3. 1\ 


PRINCIPAL AND AGENT- 


mittee to apportion among themselves the duties 
so delegated to them ; and one of them acting 
alone pursuant - to such apportionment, cannot 
justify his acts under the statute, took v. 

'Ward, 2 C. Ih D. 255. 

Implied Eight of.]— When the power given 
hy .one .- party - to another by an instrument m 
writing is of such a nature as to require its 
■execution by a deputy, by the law in force in 

Tinwe.r Canada, the party originally authorised | &c., to be offoicd 3 . . ’ ' 

Quebec and transact any business o\\ mg 
^ interfering in his district, be 

underselling him. 
mission on all sr 
be i in the plaintiff’s < 

-Held, that the defendant 
-mint any other agent in 
they entitled to effect any 

through the plaintiff 
Ellringhiini 


is the agent may appoint a deputy 
Richmond By- v. Quinn, 12 Moore, P. 0. 232. 

Employment of Clerk.]— An authority given 
to A. to draw bill in the name of B. may 
exercised bv the clerk of A. Sutton, Me parte 
2 Cox, 84. 

Vendor is bound by signature of agent's clerk were 
thus : u Witness. 11. P., for Mr. S., agent for the district, except 
seller f 'upon evidence of assent ; but clerks m Snelgrove v. 
general have no authority to bind the principal. 408. 

%les v. Trecothieh , 9 Yes. 234 ; 1 Smith, 233 ; 7 

L A* tenant, for life, with a power to lease by On a contract 
deed duly executed under her hand and seal, without any expiess 
reserving the best yearly rent. Plaintiff enters to pay. it <"* 
into possession, and expends money in building, obtained b 
under an agreement for a lease evidenced only by ceased to. b< 
the memorandum in writing entered in the book L , 

of A.’s authorised agent, signed not by the agent was to be paid 
himself, but by his clerk, a It hough in evidence to supplied an 

Though- an .wnt cannot delesate his authority, paid commission m respect of woik the oidci 
a ct° which he must neces- for which was obtained by his negotiation, but 
sarilv do through the agency of other persons, and which urns not done until the age . nty had 

which are valid when so done. Momter v, been determined. Hilton t. llcUnocU , LibJij 
Trafalgar Life Assurance Association, 27 Beav. 2 Ir. E. 94. 

:377 * Fulfilment of Contract.]— A. entered _ into a 

Memorandum Filled in by Auctioneer’s contmc t with B. to proceed to the coast- of Africa 
Clerk,]— On a sale by auction the auctioneers : imc \ there procure and ship, for B. m England 
clerk cannot in the absence of special authority palm oil and other produce ; A. to receive as fj 
from the purchaser fill up a memorandum on remuneration for his services a commission oJ 
behalf of the purchaser so as to bind him, and qi pe r cent, on the net proceeds of the drj 


Orders sent after Termination of Service.]— 

pay a traveller commission 
terms, there is no obligation 
; from customers originally 
jent, but sent after he has 
so. Xayler v. Yeardey , 2 F. &F.41. 
A contract of agency provided that, the agent 
A.d a commission for work done or 
Ireland from the date of the con- 
on amount of orders ; that 


•binding bargain has been procured by a com- the profits arising from the sales ot an amuo ; 
mission agent and accepted by the party employ- called Russian black, manufactured by lum hoA 
ing him to procure orders, the agent is entitled the produce ot certain quarries of b . . Lien, 
todto commission. Jmimml vf I**icto x 8 C. B. that A. was not entitled to claim anything m 

B ] (m : 29 L. J., G. P. 340 : 7 Jur. (n.8.) 102 ; respect of Russian black not sold as such, but 

2L, r. 357 : 8 W. P. 583. used* B., in tin prop mono : mut one-thud, 

W1 m such ag i i hi rgains with his employer mixe 1 v ith cement mu i la< t in d ai l sol I oy 

to receive a commission "on all goods bought’’ him. Full wood v. Aker man. 11 G. B. C ’ 

by persons, orders from whom are obtained by 737. 
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.Revocation,] ■ — The -defendant employed the 
• plaintiff to negotiate a loan on some of the 
defendant’s property, the plaintiff, to be paid 
commission if he procured the loan, but none if 
he did not. Before the plaintiff had done any- 
thing in the matter, the defendant wrote to him, 
varying the terms on which he would accept the 
loan The plaintiff endeavoured to obtain it on 
the latter terms, but. failing to do so, obtained 
;;u offer for a loan on the terms of the first 1 
autht #rit v, which the defendant refused to accept . 
— Held/ that, as the first authority had been 
revoked, the plaintiff was not entitled to a com- 
mission ’for what he had done, neither was he 
entitled to claim for his services in endeavouring 
to procure the loan under the substituted terms, 
inasmuch as he did not obtain it under those 
terms. Top-phi v. Ileale //, 1 1 W. It. 466. 

Held, also, that the plaintiff might have treated 
the revocation of the first terms of Iris employ- 
ment as a breach of contract, and have had an 
action thereon against the defendant. 11 ). 

Fraudulent Agreement for.]— The European 
society, through their paid and confidential 
agent*' C., negotiated with the Etna company, 
through their paid and confidential agent, 0., a 
transfer by the latter of a branch of their busi- 
ness to the former for 15,000/. ; C. claimed from 
the Etna company, as a commission or a bonus 
for his services in the transaction, 2,000/., which 
the latter having refused, he contrived that the 
purchase money To be paid by his employers 
should be increased to 17,000/., out of which the 
Etna company secretly agreed to pay him the 
2,000/. On the winding up of the affairs of the 
Etna company, O.— -alleging that there was an 
agreement between C. and him that he should 
get half the commission or bonus — made a claim 
of 1,000/. against the latter company: — Held, 
that such a claim could not be allowed. Etna 
Insurance Co In re, Owens, In re, Ir.-E. -7 Eq. 
235. Affirmed, Ir. It. 7 Eq. 424. 

Proof of Terms.] — The fact that a party has 
agreed to sell goods on commission may be proved 
by Oral evidence, though the terms as : to- its 
payment have been reduced into writing. Whit- 
field v. Brand. 16 M. A W, 2S2 : 16 L. J., Ex. 
103. 


of the city of London. Cope v. Howlands , 2 
M./& W. 149 ; 2 Gale, 231 ; 6L. J. f Ex. 63. 

A dealer in London in shares in a public com-' 
pany (whether British or foreign) is a broker 
within 6 Anne, c. 16, and incapable of suing, for 
his commissions unless duly licensed. Smith v.. 
Linda , 4 C. B. (n.b.) 395. Affirmed on appeal, 
5 O. B. (N.S.) 587 ; 27 L. J., G. P. 335 ; 4 Jur, 
(2ST.S.) 974 ; 6 W. It. 748— Ex. Ch. 

— — Where also Mortgagee.]— Where brokers 
are directed by the order of the court to take 
possession, for the purpose of selling property : — 
Held, that they were entitled to the ordinary 
remuneration, notwithstanding they happen to- 
be mortgagees. Arnold v. Garner - 2 Ph. 231 ; 
16 L. J., Ch. 329 ; 11 Jur. 339. 

Managing Owner of Ship.] — The procuring of 
charters and freights is one of the ordinary 
duties incidental to the position of a managing 
owner of a ship ; and in the absence of a special 
contract he is not entitled to retain, as against 
the ship, commissions on the charters or freights 
procured, whether he is acting as shipbroker 
himself or employing other brokers. Williamson 
v. Iline. 60 L. J.. Ch. 123 ; [1891] 1 Ch. 390 ? 
63 L. T. 682 ; 39 W. II. 239 ; 6 Asp. M. C. 559. 

Executor.] — Agents, being also appointed 
executors of the principals, are not entitled to 
commission upon remittances from India by the 
testator, not received till after bis death. IIovey> 
v. Blaheman, 4 Yes. 596. 

Co-Partners.] — In taking the accounts between 
three partnerships, the . first of A. & B., the second 
of A. B. & C., the third of B. & C., the partner- 
ship of B. & C. cannot charge commission for 
collecting the debts of the other two partner- 
ships. Whittle v. M'Farlane, 1 Knapp, 311. 

Sub-Agent.]— If A. employs B. to procure him 
a loan on the usual terms, and B. employs C., 
who obtains it on other and different terms, A. 
i will not be liable to C. either for commission or 
| for remuneration, unless he ratifies these terms 
and recognises his employment. Mason v. Clif- 
ton, 3 E. & E. 899. 


Right of Agent to Deduct from Moneys in 
Ms hands,] — A. employs B., as his factor, to sell ; 
B. sells on credit, and, before the money is paid, 
dies indebted by specialty more than his assets 
will pay. This money shall be paid to A,, and 
not to the administrator of 13., as part of his 
assets, but thereout must be deducted what was 
due to B. for commission. A factor is in nature 
of a trustee only for his principal. Burdett v. 
Willett , 2 Vera. 638. 

Administrator of a clothier brings an action 
against the factor for cloths sent by the clothier 
to the factor ; the factor cannot in equity deduct, 
out of the value of the cloth, the money owing 
to him from the clothier. Chapman v. Bert))/. 
' 2 Vera. 117. : A.CVvV": , -T,, - T, 


h. Who may Recover, 

T : : T®r6iier~frl'ecessi|y;: : ' broiep 

cannot maintain an action for work and labour, 
and :ommissioi for buying and selling stock 
unless dal} licei sed by 1 he mayor and akk rmen 


c. Who Liable for. 

Debts contracted in Jamaica made payable in 
London. The expense of commission to agent 
remitting the money falls on debtor. Cash y. 
Reunion, 11 Yes. 314. 


cl. Business effected through Agent’s 
Instrumentality. 

When Agent entitled to.] — The defendants 
agreed with the plaintiff to remunerate him 41 in 
t he event of their taking into partnership ” one 
M., introduced by the plaintiff. The defendants 
afterwards entered into a written agreement with 
M., by which it’ was agreed that they should 
enter into partnership as and from a specified 
future day, when a formal deed of partnership 
should be* executed, carrying out the terms of 
the agreement. This agreement recognised and 
adopted the agreement between the plaintiff and 
defendants. , No partnership dea l was ever 
executed, nor did M. ever in fact act as a partner 
of the defendants : — Held, that there was evi- 
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dence of a “ taking into partnership” within the the house was to be disposed of, but who had not 
S° of the agreement between the plaintiff then seen over it, called at the plaintiffs office 
“nd defondants, so as to entitle the plaintiff to and obtained a card_to tot the premises, the 
Ms commission! Harris v. PAerhh, 39 L. T. terms being written by the plaintiffs clerk on 
^ ' ' the back of the card. U. went to the house a 

^ 'll promised E. 2 b per cent, commission if he few days afterwards, but thought the price 
wouid fim a purchaser of his land at 3.000J. (2,200k) too high, and he went away U had 
E introduced to K. a person who took a lease no further .communication with the plaintiffs ; 
foV l OOO "ears at 150k 1 year, with the option of but he subsequently renewed Ins negotiation 
purchasing for 3.000k within twenty years:— with a friend of the defendants, anil ultimately 
held that K. had practically found a purchaser, became the purchaser of the lease toi 1,/OOZ. • 
arul was entitled to his commission. Simmer v. Held, that there was evidence for a jury that 
gS 80 L. T. 496 : 22 W. R. 574. O. had become the purchaser of the premises 

An auctioneer and estate agent was employed “through the plaintiffs’ intervention, and con- 
to'scli an estate, under an agreement by which sequently that they were entitled to the stiputotecl 
he was to receive a commission of 2J per cent, commission. Mansell v. Clements, L. E. J O. I. 
if the estate should be sold ; and in case the 139. . 

estate should not be sold, he was to be paid 25k At the trial the judge put the following ques- 

£ a compensation for his trouble and expense, tion to U Would you, if you had not gone 
Havino' put up the estate to auction, and failed to the plaintiffs office and got the canl, have 
to selllt the agent, being asked by a person who purchased the house?" and, overruling anobjee- 
had attended the sale who was the owner of the tion by the ^defendant’s counsel, received his 
property referred him to his principal; and answer, which was, I should think not. , 
ultimately that person without any further inter- Semble, that the answer was properly received, 
vention of tbe agent, became the purchaser . lb. „ * i > 

Held hat the sale having been effected through A was appointed agent of B. at a salary of 
the means of the agent, he was entitled to the 200k per annum, and he was m addition to 
stipulated commission. Green v. Bartlett, 14 receive a commission of o per cent, upon the first 
r>. k b usi • 32 Xj T C P 261 • 8 L. T. 603 ; year s rent for every house which he should let on 

11 W P 83-1 ’ * * ' ’ B.’s estate. In an action by A. for commission 

A Wne a ship to sell told W. that if he was for letting houses for B., the. evidence was that 
the means of introducing a purchaser, , a com- the agreement for the letting, was entered into 
mission on the purchase money would be paid to with another agent K, but that the tenants 
him' W having an offer through B., A. agreed were introduced to K. by A. Held, that, under 
that, if successful, W. and B. should share the the terms of the agreement A was entitled to 
commission. That offer fell through, also a the commission. , Brayv. Chandler, 18 C. B.vlS. 
nffw f,. om c. to B. After some interval On January 7th, 1887, an estate agent, m whose 
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y to decide, and 
.aving been dis- 
count refused to 
>lson, 8 L. T. 671. 


e. Business Interrupted or Prevented by 
Principal. 

Principal ceasing to carry on Business.] — 

The defendant, a shirt manufacturer, entered 
into an agreement in writing with the plaintiff 
whereby the defendant agreed to employ the 
plaintiff as agent for five years, and the plaintiff 
agreed to do his utmost to obtain orders for the 
various goods manufactured or sold by the defen- 
dant, which might be submitted to him, the 
plaintiff to be paid by a commission. After two 
years the defendant’s business premises were 
destroyed by fire, and he thereupon ceased to 
carry on business and discharged the plaintiff. 
In an action for wrongful dismissal -Held, 
that there was an implied agreement to supply 
the plaintiff with goods to a reasonable extent, 
arid that the performance of the agreement had 
not become impossible, and that the plaintiff 
was entitled, to damages. Turner v. Goldsmith , 
60 L. J., Q. B. 247; [1891] I Q. B. 544; 64 


Company wound up.] — A company employed 
a broker to dispose of their shares, on the terms 
that he should be paid 100?. down, and 400?. in 
addition, upon the allotment of the whole of the 
shares of the company. The broker disposed of 
a considerable number of shares when the com- 
pany was wound up .-—Held, that the broker 
was prevented earning the 400?. by the act of 
the company, and was therefore entitled to 
recover a portion of 400?. Inchhald v. Western 
Neilqherry Co fee, Tea and Cinchona Co .. 17 
C. B. (n.S.) 733 : 34 L. J., C. P. 15 ; 10 Jur. Ms.) 
1128 ; 11 L. T. 345 ; 13 W. R. 95. 

A company engaged a person to act as their 
agent for five years at a fixed salary, and also for 
a commission of 10 per cent, on the net profits in 
each year. The company was wound up before 
the termination of the five years : — Held, that he 
was not entitled to any compensation by way of 
damages for loss of commission during the un ex- 
pired; • part of the five years. English and 
Scottish Marine Insurance Co., In re , Maclure's 
Claim, 39 L. J., Oh. 685 : L. R. 5 Ch. 737: 23 
L. T. 685 ; 18 W. R. 1122. See further Cases 
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v. Badger, 1 G. B. (N.s.) 9(5 ; 26 L. J.. G. P. 33; 
3 Jur. (N.s.) 66 ; 5 W. B. 117. 

The defendant agreed with the plaintiff in the 
following terms : 14 In the event of your pro- 
curing the 2, 000£. * or. such other as I shall accept, 

I agree to pay you a commission of '2£ per cent, 
on any money received.” The plaintiff intro- 
duced the defendant to a building society who 
offered to advance him 1,6202. on certain terms. 
This offer the defendant accepted, but as he 
declined to accede to certain requirements of the 
society the arrangement fell through and no 
money was advanced : — Held, that the plaintiff 
was entitled to his commission on the sum which 
the society had agreed to advance. Fisher v. 

: i Drewm:M L.J., Ex. 32 ; 39L.T.253; 27W.Il. 
12— C. A. 

Failure to Execute Order.]— Plaintiff, a com- 
mission agent, proposed to do business with 
defendant, a manufacturer, on terms expressed 
in a letter, the material part of which was as 
follows : “We expect to receive our commission 
on all goods bought by houses whose accounts are 
opened through us.” The plaintiff introduced a 
customer to the defendant, who gave him an 
order for goods which he accepted but did not 
execute. The plaintiff then sued him for com- 
mission on the goods so ordered. The judge at 
the trial ruled that the words, “ goods bought,” 
applied to all goods ordered by customers intro- 
duced by the plaintiff, whether the order was 
executed by defendant or not : — Held, that this 
ruling was right,, and the plaintiff entitled to 
recover. Zook-wood v. Levlck , 2 L. T. 357; 8 
W. E. 583. 

Revocation of Authority.] — Where the autho- 
rity of an agent employed to sell on commission 
is revoked by the principal before a sale has 
been effected! the right of the agent to remune- 
ration for what he has clone in endeavouring to 
effect a sale depends on the terms on which he 
was employed. Simpson v. Jjamfy 17 C. B. 603 ; 
25 L. J., C. P. 113 ; 2 Jur. (N.s.) 91 ; 4 W. K. 
328. 

The plaintiffs, who were clerical agents, were 
employed by the defendant to sell an adyowson, 
upon the terms that they should be paid a com- 
mission at the rate of 52. per cent, upon the 
purchase money when the contract was com- 
pleted. As the purchase money was likely to be 
large, the plaintiffs agreed to forego a claim of 
three guineas which they ordinarily made for 
entering such property on their books, and for 
the trouble of answering inquiries respecting it. 
The defendant having afterwards sold the advow- 
son himself, and revoked the plaintiffs’ authority to 
sell : — Held, that the plaintiffs were not entitled 
to recover anything, as they had not effected the 
sale, and there was no evidence of their having 
done more than was ordinarily covered by the 
charge of three guineas, which they had agreed to 
forego. lb. 

Agent not informed of unusual Terms,] — 

Where an agent employed to borrow money 
upon leasehold' security finds a person able and 
willing to lend, but the negotiations go off by 
reason - of such person, discovering unusual cove- 
nants which the agent was not informed of, the 
■ agent is entitled to the whole of the agreed 
commission for j roeurine the loan. Green v. 
Zvca*, 33 L. T. 581—0. A. 

L. agreed to pay G, a commission of 2 per 

vh'", : ; yc If . ; g$f! 


cent. 44 for procuring him on loan 20,0002. upon 
the security of certain leasehold property at 
Southwark,” having three days before such 
agreement furnished G. with two valuations of 
the property, each of them stating the lease to 
be for a term of ninety-nine years, and settling, 
the value at about 37,0002., and one of them 
assuming that the lease 44 contained no arbitrary 
or restrictive clauses, but only the usual cove- 
nants.” Upon the strength of these valuations,. 
G. applied for a loan to a provident institution, 
the directors of which agreed to advance it, 

;i subject to the title and all other questions 
proving to be satisfactory.” Upon examination 
of the lease on behalf of the institution, it was 
discovered that the lease, instead of being a. 
lease for ninety-nine years absolutely, contained 
a proviso for re-entry under certain conditions, 
which constituted a substantial deterioration 
of its value, whereupon the directors refused 
to make the advance : — Held, that G. was 
entitled to the whole of the agreed commission. 
lb. 

Half Commission— Business taken from Agent 
before Completion.] — An agent who has the 
business taken out of his hands before comple- 
tion is by the custom of merchants entitled to 
half the commission which he would have earned 
by completing it. Spain (Queen) v. Parr. 39 
L. J., Ch. 73 ; 21 L. T. 55.5 ; 18 W. R. 110. 

Merchants at Manilla received instructions 
from the government there to undertake the- 
transport and shipment of a quantity of tobacco 
to merchants in London, to effect the insurance, 
and : to pay all the necessary charges and 
expenses in relation thereto. The merchants at 
Manilla were to be entitled to charge 2£ per 
cent, on the amount, valued at about 47,0002. 
The supreme government of Spain thinking the : 
officer at Manilla had acted incautiously in this , 
respect, refused to allow the amount of the; 
ordinary commission in the account, having 
directed the tobacco to be sold by their own 
agents here : — Held, that the consignees were 
entitled to a moiety of the amount of the ordinary 
commission, being 1]- per cent, instead of 24 per 
cent. lb. 

Where nothing remained to be done by Agent 
— Measure of Damages.] — In an action for da- 
mages by a commission agent for wrongfully pre- 
venting him from earning his commission, the 
damages recoverable where nothing remained to 
be done by the commission agent to entitle him 
to his commission if the transaction had gone 
through, are the full amount of the commission 
which he would have earned. Roberts v. Bar- 
nard. 1 Cab. & E. 336. 

Business Ineffectual or Useless.] — A ship- 
broker employed to sell a ship, which, when 
put up for sale, was bought in, is not entitled to- 
ft commission on the sale. Mestaer y. Atkins. 1 
Marsh. 76 : 5 Taunt. 381. 

A shipbroker who has procured a bargain for 
the hire of a vessel, is by the usage in the city 
of London, entitled to receive from the owner a 
certain commission on the amount of freight, if 
the contract is perfected, but not otherwise : 
—Held, that when a broker had negotiated the 
hb‘< < fa vess l,aiu a mora iduni :’oi i chart i 
was signed by the larties but the bargain after- 
wards went off, and the ship was not employed, 
the broker could not maintain an action against 
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'the'.’ shipowner to recover the commission, or a 
eomnensafion fur his work and labour. Ilea a v. 

li,nm , 10 B. & C. 438 ; 8 L. J. (0.9.) K. B. 144. 

■ Even where the contract is not completed by 
the act of the owner. Broad v. Tinmen ?. 7 Bing, 
tin . j- M a P. 732 : 4 Car. A Ik 333: 9 L. J. 


f, Amount Payable. 

On Bad Debts.] — P»y agreement an agent was 
to have a com mission on sales ejected, or orders 
exemued, Bv him; i ho principal lu be responsible 
jbr hud debts, and the agent to draw his com- 
mission monthly. By the custom ot the trade, 
commission was not allowed on sales which pro- 
duc'd had dohi- : — Held, notwithstanding, that, 
lender the terms of this agreement, he was 
el j titled to commission on bad debts. Bo wer v. 
Jomx. s Bing. 3." : 1 M. A Scott. 140 ; 1 L. J., 
0. . Ik 31. 


i>. : works in tin. 
but the busbies 
and my partner, 
purchaser of all 
of whom I sha. 
introducing cap 
could pay you ; 


■his 'town are my property solely, . 
.ess of ■ it is carried' on by myself i 
er. Incase of your introducing .a ; 
all the premises, or part of them, : 
rail approve, or in case of your 
■.apital which I should • accept, •. I 
i a commission of 5 per cent, on 


Construction of Contract.] — The following 
letter was addressed to an African captain and 
supercargo by his employers : u Your commis- 
sions are 61. per cent, on the net proceeds of 
your homeward cargo, after deducting tlm usual 
charges as arranged by the African Association, 
viz.. 4?. per ton from the gross sales of the oil 
when taken from the quay, and 41. 15.?., when 
warehoused” : — Held that the commission was 
payable only on the sums actually realised, 
after deducting bad debts as well as other 
: charges. , ■Caine v. Horsfall, LEx. 319;.; 17 L. J., 
Ex. 23. 

A., being possessed of a leasehold house and of 
building land held on lease, the former of which 
. vwaslsubjeet to an annual rent of 75- guineas, and', 
the latter to a rent of 50k, and also to a covenant 
to day out a. certain sum in building, employed 
B„ an estate agent, to dispose of the whole for 
him upon the terms of commission mentioned 
in a printed paper as follows a For the sale of 
property by private contract. On the first 100/., 
3 /. per centum (and in no case less than ok) ; 
from 100/. to 5,000k, two and-a-half per centum ; 
from 5,000k to 10.000k, one-aiid-a-half per cen- 
tum: on the sum exceeding 10,000k, one per 
centum. For letting or disposal of the leases of 
estates or houses. Unfurnished, 5k per centum 
on one year’s rent, and 5k per centum on the 
premium or sum obtained for fixtures, furniture, 
Ac. on lease ; 5k per centum on the first year’s 
rent, and two-and-a-half per centum on the 
second year’s rent, and 5k per centum on pre- 
mium or sum obtained for fixtures, Ac. On 
letting building land, one years standing 
ground-rent. For large estates one-half year’s 
ground-rent.” B. having disposed of the premises 
to M. for 1,300k, the two leases were assigned to. 
M., subject to the covenants for payment, of the 
rents Held, by Erie. C.J.. Williams, J.. and 
Willes, J., that B. was only entitled to a commis- 
sion on the 1,300k, undei the first branch of the 
printed scale, namely five per centum on the 
first 100k. and two-and-a-half per centum on the 
remainder. Big ye v. Gordon, 8 C. B. (N.S.) 038. 

Held, by Byle'l J., that lie was also entitled to 
a commission* on the amount of the yearly rent; 
under the second branch of the scale. Ib. 

The defendant, being in. want of additional 
capital in his business, on the 10th of June. 1873, 
wrote to the plaintiffs (accountants in London; 
with whom he had been in correspondence on 
the subject) as follows The premises of the 

|| f i aoia ||||| | : i \ ^ ' ■' ; -a ' ■ ' 


I the amount in either case, provided no. .one else 
! is. entitled to a commission in respect of the same 
| introduction.” The plaintiffs succeeded in in- ' 

| traducing W. to the defendant, who advanced 
I him by way of loan 10,000k, upon which they 
I received the agreed commission. Some' few 
| months afterwards' the defendant and W., entered 
j into an agreement for a partnership, on ,. which', 
j occasion W. made a further advance of 4.000k 
i by way of capital to the concern, The plaintiff’s ■ 

| claimed commission upon this further advance 
| and. in an action brought to enforce, their. 'Claim, 
they admitted that the advance of 1,000k was 
j not contemplated, at the time of the advance of 
| the 10.000k, but that the 4,OUOk was advanced 
j solely in consequence of the negotiation for the 
i partnership between the defendant and Wk : — 
Held, that they were not entitled to commission 
on this second advance. Tribe v. Taylor, 1 
I C. Ik I). 505. 

| By an agreement with the plaintiffs, the 
! defendant was ' to receive a commission on the 
i company’s charge for messages sent by the 
I defendant along their line : — Held, that, under 
I this agreement, the defendant was nor at liberty 
j to pack several messages into one, charging for 
! them separately, and yet, as between himself 
| and the company, only treating it as a single 
j message. International Telegraph Co. v. Reuter, 

4. W. B. 510. 

| Percentage on Invoice Price — Proof of at 
Trial.] — - Defendant, a merchant beyond seas, 
appointed plaintiffs his agents here. By agree- 
ment, defendant was not to consign any raisins 
for which plaintiffs might obtain orders to any 
I one but plaintiffs, who were to receive as com- 
I mission a percentage on the amount of the 
j invoice price of the cargoes sent in pursuance of 
I such orders. Defendant having, in breach of 
j the agreement, consigned to another person: — 
Held, '"that it was not a condition precedent to 
plaintiffs recovering their commission that they 
! should produce the invoices at the trial, but that 
' they might show otherwise what the value was 
according to what the invoice price would be. 
j Plank v. Garda, 3 C. B. (ar.s.) 807 ; 6 W. B. 210. 

| Agent refusing Principal’s Offer — Services 
I afterwards Performed.] — A., a supercargo, sailed 
| to Calabar in charge of a ship called “The 
! Magistrate,” his commission being 5k per cent. 
Some time after his departure, the principals 
dispatched another ship, “The Windermere,” to 
| Calabar, with instructions to A. to find a cargo 
| for her, and to consider her “in one turn ” with 
| “ The Magistrate,” and offering him, in respect . 

! of this second ship, a commission of 24 per cent. 

| A. wrote to his principals rejecting- the 2 \ per 
| cent, commission ; but, notwithstanding this, he 
| proceeded to load “ The Windermere,” that, course 
being in his view the best for his principals:— 
Held, that, as he had acted on the instructions 
of his principals in loading “The Windermere,” 
he was bound by their offer as to commission, 

| ami could not recover more than 24 per cent, in 
| respect of the cargo of that ship. Moore v, ■ 
J XbjimvTi, 2 Car. A. K.„ 554, 
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Custom.] — See Murray 
957. V 


Currie, supra, col. j 


Ho Contract or Custom Proved.] — Where a 
custom-house agent entered into a custom-house 
bond with respect to goods consigned to him by 
the plaintiff, and claimed a percentage on the 
sum mentioned in the bond, and no contract or 
usage for the payment of such was proved: — 
Held, that the plaintiff was not entitled to any 
such percentage ; and that, therefore, no question 
as to the reasonableness of the amount claimed 
could be put to a witness. Hall v. Gurney , 
2 Car. & K. (544, 

Discount allowed by Insurance Companies — 
To whom belonging.] — The 10 per cent, dis- 
count usually allowed by insurance companies 
on punctual payment of the premium belongs, in 
the absence of agreement to the contrary, not to 
the insurance agent, but to his principal. Spain 
(Oweti) v. Parr , 39 L. J., Ch. 73 ; 21 L. T. 555 ; 
18 W. K, 110. 

When no Provision made.] — An auctioneer 
took an absolute assignment of chattels, &c., 
under a bill of sale by way of mortgage, and 
afterwards conducted the sale of them by auction 
under an agreement with another incumbrancer : 
— Held, that he was entitled to charge the usual 
commission on such sale, although no provision 
for a commission had been made either in the 
bill of sale or in the agreement. Miller v. Beale , 
27 W. R. 403. 

On Discounts.] — Reasonable commission, 2s. 6d. 
per cent., allowed to a country agent on discounts, 
though for a person resident in London, and paid 
through a banker there, if not colourable. Jones, 
Bsc. parte, 17 Yes. 332 ; I Rose, 29. 

Expense of putting up to Sale.]— -In an action 
by a spirit broker, it was held that” he was entitled 
to half-a-crown per puncheon, for the expense of 
putting up to sale, though the property was 
bought in. Stewart v. KaMe, 3 Stark. 161. 

To Executor for Collecting Debts.]— An execu- 
tor in India is entitled to a commission of hi. per 
cent, on all assets of a testator collected by him 
there, including the assets which he retains in 
respect of a legacy to himself, not given to him 
in the character of executor, and including 
moneys belonging to the testator, which were 
in the hands of a commercial house in which 
the executor was, and the testator had been, a 
partner. Goelterell v. Barber, 2 Russ. 585 ; 1 
Sim. 23 ; 5 L. J. (O.S.) Ch. 77 ; 28 R. R. 181. 

Charge for Extras.] — A. acted under a written 
agreement as the commission agent of B,, in the 
sale of goods, and was paid a commission. B. 
was a contractor with the admiralty for the 
supply of a variety of articles, on the sale of 
which A. was paid his commission, and A. 
attended on a, number of occasions at Somerset 
House, where the patterns of these articles were 
inspected by the nov rnment officers. A. sought 
to charge B. for these attendances in addition to 
his commission; Held, that m giving ' these 
attendances A. was only acting in the discharge 
of his business as an ■'sent he was not entitled to 
charge for the attendances : but that, iff these 
attendances were matter beyond Ms dutv as an 
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ga When Payable. 


Upon what Event.] — A., a clerical agent, was 
employed to sell an advowson for B., upon the 
terms contained in a circular, in which it was 
stipulated that the commission should become 
payable upon the adjustment of terms between 
the contracting parties in every instance in 
which any information had been derived at, or 
any particulars had been given by, or any com- 
munication whatsoever had been made from, A/s 
office, however and whomsoever the negotiation 
might have been conducted and notwithstanding 
the business might have been subsequently taken 
off the books, or the negotiation might have been 
concluded in consequence of communications 
previously made from other agencies, or on 
information otherwise derived, or the principals 
might have made themselves liable to pay com- 
mission to other agents ; and that no accommoda- 
tion that might be afforded as to time of payment 
or advance should retard the payment of com- 
mission. A contract of sale having been arranged 
through A.’s agency, and duly executed, arid a 
deposit paid on the 14th of October, 1862, the 
residue of the purchase-money being payable on 
the 31st of December : — Held, that A. was 
entitled to his commission at all events on the 
31st of December, although the full purchase- 
money had not, for some unexplained reason, 
then been paid. Lara v. Hill, 15 C. B. (N.s.) 45. 

A. negotiated for the exchange of certain 
advowsons between B. and C M and B. contracted 
to pay A. 100Z. for commission, k< one-third down 
and the remaining two-thirds when the abstract 
of conveyance is drawn out.” B.’s abstract of 
title was delivered to 0., but nothing further 
was done in the matter, in consequence of C. 
declining to proceed with the exchange. In an 
action for the recovery of the balance of the 
commission ; — Held, that A. could not recover, as 
the event had not happened for which the 
commission was to be paid. Alder v. Boyle ; 4 
C. B. 635 ; 16 L. J., C. P. 232 ; 11 Jur. 591.' 

A surveyor was retained by the defendant to 
negotiate with the commissioners of woods and 
forests for the sale to them of certain premises of 
the defendant, for which lie was to receive a 
commission of 21. per cent. “ on the sum which 
might be obtained, either by private treaty, 
arbitration, or trial by jury.” Private treaty 
proving unavailing, a jury was empannelled, by 
whom the value of the property was assessed at 
4,OOOZ. ; but, in consequence of a defect in the 
defendant’s title, arising out of an annuity 
charged upon part of the premises, which the 
commissioners required the defendant to buy 
off, the money was not paid to him. but was 
placed in the hands of the accountant-general, 
to await the adjustment of the difference. The 
surveyor was not previously aware of the exist- 
ence of this charge : — Held, that he was, never- 
theless. not entitled to his commission until the 
money awarded was actually received by the 
defendant. Bull v. Price , 5 M. & P, 2 ; 7 Bing. 
237 ; 9 L. J. (o.S.) 0. P. 7S. 

In the Case of Del credere Commissions.] — An 

action lies to recover del c :edere t ommissions for 
guaranteeing sums usurer! upon policies; such 
commissions being due upon entering into the 
contract of guarantee. Caruthers v. Graham, 14 
East, 578. 

A plaintiff declared that the defendant was 
| indebted to him for commission due for his 
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ha v in ir guaranteed the payment of goods sold been earned, H. pleaded that B., by neglecting 
by h'im^as the factor of the defendant, to third to take proper care of the rice,, and by misrnan- 
persons and at his request : — Held, good after aging the sale, had caused the proceeds to be 
verdict: Solly y. Weiss, 2 Moore, 420 ; 8 Taunt, insufficient to meet the amount due to B. : — Held, 
* * that it did not afford an answer, as it amounted 

to an attempt to set off a claim for unliquidated 

H. Effect of Misconduct. dMn, «* s a f illst a ^ f ** f a defi nif f alld aI i 

ascertained amount, and that, such a plea could 

loss of Commission.]— -Aii agent cannot recover not be construed as a plea of never indebted, 
commission, or even a compensation for his trouble, inasmuch as the general issue in this shape must 
if he executes his duties in such a manner that no deny the existence of a debt which the plea 
benefit results therefrom. diamond Holiday, expressly admitted. Best v. Hilt 42 L. J., C. P. 
1 Oar. & P. 284 . 10 ; L. R. 8 C. P. 10 ; 27 L. T. 490 ; 2.1 W. It. 

Xor is he entitled to commission where he has 147. 


lty or gross l 
. Chap man, 1 


gross misconduct in selling goods. Soluble, where an agent brings an action for 
man, 1 Stark. 113. his commission, &e., and has by collusion .re-., 

■chased goods on commission at a ceived more than he is entitled to, a court of 
. and paid duties on them, and law will in some cases allow a set-off by treating 
le place of the purchaser’s abode, him as having received so much money for the 


month s credit, arm paici duties on mem, aim law win m some cases aiiow a set-on oy rreaimg 
sent them to the place of the purchaser’s abode, him as having received so much money for the 
consigned to his own order; the seller', being use of his employers; but it must be a clear 
fearful of the purchaser’s credit, procured the case. Xorris v. Bay, 10 L. J., Ex. Eq. 43 ; 4 
broker to delay the arrival of the goods till the Y. A C. 475. 
month’s credit expired, and to tender them to 

the buyer on payment of the price, whereupon Bribery of Agent — Liability to Refund.] — The 
they were refused : — Held, that the broker could defendants contracted to pay the plaintiff a com- 
. neither recover the price, duties, nor commis- mission for superintending repairs to be executed 
sion. Hurd v. Holding , 3 Taunt. 32 ; 12 R. 14. by them on certain ships belonging to the Great 
587. Eastern Railway Company. The plaintiff at the 

Where a broker is employed by a shipowner to time of such contract being made was in a 
procure a cliarterparty, if the negotiation goes position of trust in relation to the railway com- 
off on account of any fault in the broker, he is pany, having been employed by them, as an 
not entitled to recover anything in the shape of engineer to advise them as to the repairs, and 
remuneration ; nor is he, in such case, entitled the contract between the defendants and plain- 
to recover for any expenses which he may have tiff was made in part in consideration of a 
been put to, unless such expenses are unusual, promise that the plaintiff would use his influence 
and have been incurred in consequence of the with the railway company to induce them to 
shipowner’s having urged him to extraordinary accept the defendants’ tender for the repair of 
expedition in the matter. Dalton, v. Irwin, 4 the ships. The jury found that the contract, 
Car. & P. 289. though calculated to bias the mind of the plain- 

If an agent deal with the goods of his principal tiff, had not, in fact, done so, and that he had 
as his own, making a profit out of them not not in consequence thereof given less beneficial 
accounted for to the principal, and if the agent advice to the company as to the, defendants’ 
by his own conduct has made it impossible to tender than he would otherwise have done : — 
ascertain what the amount of profi t is which he Held, that the plaintiff could not maintain an 
realised, he shall not be allowed the commission action for commission under the contract, on the 
which otherwise, and according to the contract ground that, even although the plaintiff had not 
he would be entitled to claim. Gray v. limy, been induced to act corruptly, the consideration 
20 Beav. 219. for the contract was corrupt. Harrington v. 

A land agent misconducting himself in the Victoria Graving Dock Co., 47 L. *T., Q. B. 594 ; 
management of property, although receiving and 3 Q. B. D. 549 ; 39 L. T. 120 ; 26 W. R. 740. 
accounting for the rents, may be disallowed his •. v/-.y. 

fees on flic sum received by him. Palmer v. Recovery by Principal.] — Commission 

Goodwin, 13 Ir. Ch. 14. 171. " received by an agent or a trustee of a purchaser 

A confidential agent is in that character bound from a vendor without the knowledge of his 
to keep regular accounts ; having neglected to principal is a bribe ; it is a profit which the 
do so, and to preserve vouchers against himself, principal has a right to extract from the agent 
though he had preserved those in his own favour, whenever it comes to his knowledge. Phosphate 
■on the ground of gross neglect of duty, was not Sewage Co. v. Ilartmont, 5 Ch. I). 394, 457. 
allowed a charge in respect of bills of costs for 

business done as a solicitor. White, v. Lincoln Right of Principal to follow Honey,]— 

{Lady') *8 Yes. 363; 7 R. 14, 71. The defendant was employed by the plaintiffs 

as their foreman, and was intrusted by them 
Set-off in Action.] — H. shipped rice consigned with the purchase of materials used in their 
to B. abroad, for sale on commission by B. for business. From one of the firms from which he 
the benefit of IT. B,, according to agreement, had purchased, he had received commissions 
made advances to H. upon the rice, and incurred upon the amounts of the orders he had placed 
xpenses noetion then \vi h. and sold it. with them. In an action to recovei tli ion \v 

and claimed to have earned commission. The so received, the plaintiffs moved, before, the trial, 
proceeds realised by the sale, however, were for an injunction restraining the defendant from 
insulin en to reimburse W the amounts s dealing vith certain real estate bought with 
uivanced m l illcgt 1 tc invt been earned lo such money, and an ovd n reeling li i to } i y 
an ac * i y B. to recover the balance, aft r into cour tin residu jf the ^ money Held, Unit 
er xlit ng H with the amount realised by the a debt was due from the defendant to the phmi- 
$ak\of the a mount of such nd' van cos ami expenses, tiffs, but the money he had received was not the 


and for the commission so alleged bv B to hove ; money >f the plaintiffs in ids nant.s as trustee 
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158 : 2 K. R. 750. 

Acting- on best Advice.] — An agent who acts 
ttpon the best advice he is able to get in the 
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for them, and the order asked for could not he 
made. Lister v. Stubbs* 59 L, J., Ch. 570 ; 45 
Ch. X). 1 63 L, T. 75 ; 38 W. B. 548— C. A. 

Semble (per Cotton, L.J.) that the plaintiffs 
would have a right to set aside the contract with 
the firm supplying* the goods, and to sue such 
firm for the purchase-money paid to them. Ib. 

Usual Allowance — Knowledge of Prin- 
cipal,]—^ works on a railway, 

employed B., as his agent, to get a sub-contractor 
to do a portion of the works. II. as agent, 
accordingly entered into a contract with C. An I 
allowance of 5Z. per cent, was made by C. to B. 
After the work had been finished, A. filed a bill 
against B. and C. to recover back the commission : 
—Held, that the bill could not be sustained as 
against 0., and it was also dismissed against B., 
without costs on the ground that such an allow- 
ance was usual, and that the plaintiff was proved 
to have acted on it. and must have known what 
had occurred. Holden v. Webber, 29 Beav. 117. 

i. Action for. 

Bight of Principal to particulars of Moneys 
received by Agent.]— In an action by an agent 
against his principal for. services, the latter 
cannot insist upon particulars giving credit for 
moneys received for him ; he is only entitled to 
ask for what balance the action is brought. 
Pmerase or Penprasc v. Crease, 1 M. k W. 36 ; 
1 T. A G. 468 ; 4 D. P. C. 711 ; 5 L. L, Ex. 105, 

Business not effected by Agent — Bight to 
recover on Quantum meruit for work done.] — 

A defendant employed the plaintiffs to find a 
purchaser or mortgagee of an estate. Thereupon 
they went down to the estate, valued it, put it 
in their books, advertised it in their circulars 
and in newspapers, and took some journeys, and 
had communications about it, and ultimately, 
while negotiating with one FT. upon the matter, 
the plaintiffs and the defendant agreed that a 
letter should be written by the plaintiffs to N., 
and that if such letter induced N. to become 
purchaser or mortgagee the plaintiffs should be 
paid 100/. N. ultimately became mortgagee, but 
denied that he was influenced in any way by 
the letter: — Held, that the plaintiffs could not 
recover on a quantum meruit for work and 
labour, with particulars claiming commission as 
agreed. Green v. Mules, 30 L. J., C. P. 343. 

4. Liability of Agent foe Negligence. 

Voluntary Agents.] — A person is liable for 
negligence in procuring a policy of insurance, 
though he did it gratuitously, Wilkinson v. 
Cheer dale, I Esp. 75. 

If A., a general merchant, undertakes volun- 
tarily, without reward, to enter a parcel of goods 
to B., together with a parcel of his own of the 
same sort, at the custom-house, for exportation, 
but makes the entry under a wrong denomina- 
tion, whereby both parcels were seized ; and A., 
having taken the same care of the goods of B. as 
of his own, not having received any reward, and 
not being of a profession or an employment 
which necessarily implied skill in what he had 
undertaken, is not liable to an action for the loss 


affairs of his principal, is not liable to damages 
arising from that act. Miles v. Bernard.-, Peake, 
Ad. C. 61. And see llcece v. Bighy, 4 B. & Aid. 
202; 23 R. K. 251. 

Law Agent.] — Where a law agent employed 
to prepare a bond departed from the form in 
which such bonds were usually drawn, and neg- 
lected a certain formality essential to its validity, 
in consequence of which the bond was invalid 
Held, that he was bound to make good the loss. 
Stevenson v. Bo wand, 2 Dow A CL. A. C. 104. 

8ecus, if lie had made a mistake in a nice and 
difficult point of law. Ib. 

When Action lies.]— A broker was employed 
by his principal to sell, and as selling broker lie- 
sold for him ** to arrive” goods on the terms 
that they were “ fair average quality in opinion 
of selling broker.” The buyers having on arrival 
of such goods refused to take them, the broker 
went and inspected them and gave his opinion 
that they were not of fair average quality, accord- 
ing to the contract : — Held, that he was not 
liable to an action at the suit of his principals 
for not using due skill in order to form a correct 
opinion of the quality of the goods, as there was 
no contract by him, express or implied, to 
exercise any skill whatever in forming such 
opinion. Pappa v. Bose, 41 L. J., C. P. 11 ; 
L. E. 7 C. P. 32 ; 25 L. T. 468 ; 20 W. E. 62. 
Affirmed, 41 L. J., C. P. 187 ; L. E, 7 C. P. 525 ; 
27 L. T. 348 ; 20 W. E. 784— Ex. Ch. 

A house agent who charges commission to a 
landlord for letting his house is bound to use 
due and reasonable care in ascertaining the* 
solvency of the tenant. Hayes v. Tindall, 1 
B. & S. 290 ; 2 F. & F. 444 ; 30 L. J., Q. B. 362 ; 

4 L. I\ 403 ; 9 W. E. 664. 

An agent for the purchase of a public-house is. 
liable in damages to his employer for negligently 
conducting the purch ase, although he advises his. 
employer to go and examine the business for 
himself, and the employer does so. Smith v. 
Barton, 15 L. T. 294. 

Brokers employed to sell goods are bound to clo- 
se in the usual way, and if it is usual to send the 
seller an estimate of value, in order that he may 
be enabled to fix a reserved price, they ought to- 
do so. And whether it is so or not, they are- 
bound, by their own guidance, to make a careful 
estimate of the value ; and if they sell, by public- 
auction, at a price much below the fair value, 
not having made such an estimate, it will be- 
evidence of negligence, and of a loss caused 
thereby, for which they will be liable. Solomon; 
v. Barker, 2 F. & F. 726 ; 11 W. E. 375. 

The defendants, merchants at B., who had. 
acted there as brokers for the plaintiffs, who- 
were merchants at L., wrote to the plaintiffs, 
proposing to them to purchase a quantity of 
scrap-iron of a specified quality. The plaintiffs, 
desired to have an offer of cost of freight to 
Rotterdam. The defendants stated the price, 
but their inability to make, an offer as to freight, 
as they had then no ship available. Before the* 
plaintiffs had closed with the offer, the defen- 
dants proposed a ship for the conveyance of the 
iron. The plaintiffs accepted the purchase, but 
objected to the ship as too small to take the 
wl le irgo d siring i.l dcfe.ndants to to ' u 
for another. Thereupon the defendants, as. 
agents for both parties, entered into and ac opted 
the contract nf sale, and transmitted the same to- 
the plaint ffs. Th -yaft r\v u Is engaged vessel 
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lie iron, receiving: the same, and 272 ; 9 R. 55 ; 70 L. T. 18- ; 42 W. E. I3I--— 
be shipped, assuring the plaintiffs C. A. 

ro was considered a first- rate descrip- A lease contained a proviso that the tenant 
-iron. The profit of the defendants should not assign it without the landlord’s licence, 
from commission from the seller and The landlord instructed the defendant to prepare 
Kovner. In an action against them the licence, hut not to bandit to the tenant until 
r proper and reasonable care, skill, the latter paid certain arrears of rent. The 
;e ' in accepting and shipping the defendant, however, parted with the licence to 
that their employment as brokers the tenant on . receiving a cheque for the arrears. 
«p agents did not raise a duty to On the cheque being dishonoured : — Held, that 
iron for the plaintiffs, there being the landlord was entitled to recover from the 
>f usage or contract that they should defendant the damage he had sustained by the 
lobenbart v. Alexander, .1 B. & S. defendant's negligence — i.e. the amount of rent 
L, Q. B. 254; 7 Jur. (n.S.) 1157; 4 in arrear. Bridges- v. Garrett (L. It. 5 C. Ik 451) 
W R. 670 — Ex. Ch. distinguished. Ib. 


evidence or usage oi 
so. Zwilchcnhart 1 
4 ; HO L. J., Q. B. 25 
T. 412 ; 9 \V. It. 670- 
The plaintiff and his 


L. T. 412 : 9 \V. It. 670 — Ex. Ch. distinguished. Ib. 

The plaintiff and his two partners employed 

the defendants as accountants for hire, to make Measure of Damages.] — -The plaintiff, a 

ivat the accounts of the firm, and of the separate merchant in London, gave orders to the defen- 
balance of each partner. The defendants made dants. commission agents in Hong Kong, to pur- 
out the plaintiff’s separate balance so erroneously chase for him a quantity of a certain kind of 
and negligently, that, relying on their statement, opium. The defendants upon such orders pur- 
he was a considerable loser thereby : — Held, that chased and shipped to the plaintiff opium which 
the plaintiff might sue alone for this misfeasance, they erroneously supposed to be of the descrip- 
and that it was no variance to allege that he had tion ordered, but which was really of an inferior 
employed the defendants. Storey v. Richardson, description. The plaintiff sought to recover as 
(5 Bing, (n.c.) 123 ; 8 Scott, 291 ; 9 L. J., 0. P. damages in an action against the defendants 
43 ; 4 Jur. 26. the difference between the value of the opium 

An action for breach of duty, but not trover, ordered and that of the opium actually shipped 
lies against a broker who is authorised to sell by the defendants, on the ground that the rela- 
goods for a certain price, but sells them at an tion between the defendants as commission agents 
inferior price. Dnfresne v. Hutchinson, 3 Taunt, and himself was that of vendor and vendee of 
117. * the opium : — Held, that the true measure of 

Trover does not lie against a person who takes damages was not the difference between the value 
out goods to India for the vendor under an of the goods ordered and that of those shipped, 
agreement to sell them for what he could get, but the loss actually sustained by the plaintiff in 
and retain what he could get above a certain consequence of the opium not being of the 
price, but who left them to a third person to be description ordered. Casmboylou v. Gibbs, 51 
disposed of, on quitting India. Bromley v. Cox- L. J., Q. B. 593 ; 9 Q. B. D. 220 ; 47 L. T. 98 ; 
well, 2 Bos. & P. 438 : 5 It, R. 648. * 46 J. P. 568. Affirmed, 52 L. J., Q. B. 538 : 11 

2s o action is maintainable. Ib. Q. B. D. 797 ; 48 L. T. 850; 32 W. E. 138— 

The object of the transmission of a bill of C. A. 
exchange from principal to agent being to obtain A., in Holland, commissioned B. huLondon to 
acceptance and payment of the bill, or, if not purchase and ship tobacco of the best quality, 
accepted, to guard the rights of the principal B. employed 0. as his broker for that purpose, 

against the drawer, the duty of the agent must who accordingly made a purchase from I). On 

be measured by these considerations, and the the arrival of the tobacco in Holland, it turned 
agent ought not to press unduly for acceptance, out to be of very bad quality, when A. brought 
provided he obtains acceptance or refusal within an action and recovered against B. Held, that 
the time which will preserve the rights of the B. was entitled to. recover from C. the whole of 
principal against the drawer. Bank of Van Die- the damages he had sustained in the action 
men's land v. Bank of Victoria, 40 L. J., P. O. brought against him by A., although he had 

28; L. R. 3 P. 0* 526 ; 19 W. E. 857. received a boughfc-note from C. in which the 

tobacco was not described as of the best quality. 

Employment of Agent to bet on Account Nainicaring v. Brandon , 2 Moore, 125 : 19 R. B, 

of Principal.] — The plaintiff having employed 497. 

the defendant to bet on commission, and the A party employing another to present a bill for 
defendant having fa iled to make certain bets acceptance is entitled to recover nominal damages 
pursuant to the plaintiff's instructions, the plain- against such agent if he fails to present- it ; 
tiff sued the defendant for breach of contract as although no real damage whatever is occasioned 
bis agent, claiming as damages the excess of gains by the neglect, the bill and costs having been 
over losses which should have been received by paid by other persons liable on it. Van Wart v. 
the defendant, had the bets in question been Wooley, M.' &•. M. 520. 

made, after deducting the amount of bis com mis- Merchants in .London received from a mere 
sinn : — Held, that ns by statute 8 & 9 Viet. c. 109, stranger abroad a bill of lading in a letter, requewt- 
a 18, the bets would nor- have been recoverable ing them to effect an insurance : they declined 
at law, the plaintiff could not maintain the doing so, but born! fide indorsed the bill of lading 
action. Cohen v. Rif tell, 58 L. J.. Q. B. 241 ; 22 to a friend of his, who failed : — Held, that the 
Q. B. I). 680 ; 60 L. T. 932 ; 37 W. E. 400 ; 53 merchants were liable to the consignor for the 
J. P. 469. amount. Corleit v. Gordon, 3 Camp. 472 : 34 

. E. R..S13. 

Receiving Payment by Cheque.] — An agent An agent who applies money remitted to him 
has n v author] n to receive payment on < ha f of to his own use Is liable for interest-, but not it 
bis principal hi any oilier mo le than in cash, in he suffers it to lie dead in his hands, Royers v. 
the absence of any usage to the contrary. Pape Boehm, 2 Esp. 704. 

TTr, tfs> t T t\ .00(1. ri on h i n t> i u,. 
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merchant at Bombay, having a claim against 
Iiiffi, partly for a debt, not disputed, and partly 
for a liquidated demand on a guarantee, which 
was disputed, wrongfully transferred to himself 
certain shares of the plaintiff’s, under a power of 
attorney, in satisfaction of his supposed claim. 
The plaintiff sued him for the improper transfer : 
— Held, that he was entitled to recover the full 
value of the shares. Bautra x.Stiebel , 3 F. & F. 
951. 

A., a merchant at Seville, wrote to B.,his agent 
at Liverpool, desiring him to insure a cargo of 
fruit to that place. B., acting bona fide, 
instructed C., a person who had occasionally 
acted as A.’s agent in London, to get a policy 
effected there. C. for that purpose employed 13., 
an insurance broker, who effected the insurance 
in his own name, and afterwards received the 
amount of a loss from the underwriters, but 
retained it, claiming a lien for a debt due to him 
from 0., in respect of premiums and commission 
in former transactions. In an action by A. 
against B. for negligently omitting to effect a good 
and available insurance upon the cargo, and 
neglecting to take steps to get the money, and 
for money had and received, the judge, treating 
it as immaterial whether the letter of instruc- 
tions from B. or C. had been shewn to D. or not, 
ruled that B. had violated his duty as agent by 
employing another agent in London, instead of 
effecting the policy himself, and that he was 
responsible for the whole amount received from 
the underwriters by 13. : — Held, that this was 
not the true measure of damages ; for that, if 
B.’s letter of instructions had been shewn to 33. 
at the time he was employed to effect the policy, 
he could acquire no lien upon the proceeds for the 
debt due to him from 0., and his unlawful deten- 
tion of the money could not give A. a right of 
action against B. for the whole amount so 
received by D., though B. might be liable for 
some nominal damages in respect of the breach 
of his duty as agent ; and therefore that fact 
ought to have been ascertained. Cahill v. B ma- 
son, 3 0. B, (N.s.) 106 ; 26 L. J., C. P. 253 ; 3 Jur. 
(HT. SO 1128. 

5. Duties arising- from Fiduciary 
Relationship. 

Agent a Trustee— Defence of Statute of Limi- 
tations.] — An agent who is empowered to retain 
in his own hands his principal’s money, for the 
purpose of investment, is a trustee for his prin- 
cipal. .Bur (licit v. Garrick, 39 L. J.. Ch. 369 : 
L. R. 5 Ch. 233 ; 38 W. R. 387. 

A gentleman resident in America by power of 
attorney authorised two people in England, one 
of whom was a solicitor, to get, in and sell his 
property here and reinvest the proceeds, and 
generally deal with it for his benefit ; he died 
intestate in 3859, whereupon the agents paid the 
moneys which they had then received under 
the power, and which had not been reinvested, 
into a bank to the account of the firm of which 
-the solicitor was a member ; in 1867 letters of 
administration were taken out to the intestate 
by his widow, who filed a bill against the agents 
for an account Held, that the agents 'were 
trustee > x In 1 fiucipal, and could not setup 
the Statute of Limitations against his personal 
representative. Ih. 

Where two agents conspired to tie-fraud their 
principal, the estates of both the agents will ; be 


] respect of the fraud so committed. Walsh am v. 
Stainton, 12 W. R. 63. 

In such a case an agent is considered as a 
trustee for his principal, and lapse of time is no- 
bar. Ih. 

Deception.] — Factor or correspondent pre- 
tending to insure as directed, charged as if he 
had insured. But such equity does not extend 
to an agent employed by him (ignorant of such 
deception). Tickel v. Short , 2 Yes. 239. 

Agent to let Land or House.] — An agent to 
let lands is bound to let them to the best advan- 
tage ; but upon the mere ground of undervalue, a 
bond fide letting, which would be binding on 
the principal himself, will be equally binding on 
him when he acts through an agent, if the agent 
has acted fairly and honestly. By as v. Cruise . 
2 Jo. & Lat. 460 ; 8 Ir. Eq. R. 407.' 

Where a house-agent is employed to let a 
house, and charges 5 per cent, commission on 
letting it, it is a question for the jury whether 
he undertakes to use reasonable care to ascertain 
that the person to whom he lets it is in solvent 
circumstances. Keys v. Tindall , 1 B. & S. 296 ; 
30 L. J., Q, B. 362 ; 4 L. T. 403 ; 9 W. R. 664. 
S. C . , at Hisi Brins, 2 F. & F. 444. 

Possession of Agent — Acquisition of Title to 
Real Estate by.] — The possession of an agent is 
the possession of the principal ; and the prin- 
cipal may acquire a possessory title to real estate 
by receiving the rents for twenty years through 
an agent, although that agent is the person 
really entitled to the estate. Williams v. Pott, 
40 L. J., Ch. 775 ; L. R. 12 Eq. 149. 

A person claiming, without any real title, to 
be entitled to land is a person wrongfully claim- 
ing within the meaning of 3 & 4 Will. 4, e. 27, 
s. 9 ; and that section applies, although the 
claim may be put forward under a mistake, and 
without any improper intention to depri ve others 
of their property, lb. 

An agent or a servant who is allowed to occupy 
premises belonging to his principal for the con- 
venient performance of his duties, acquires no 
estate therein, although he is also allowed to use 
the premises for carrying on therein an indepen- 
dent business of his own. White v. Bay leu , 10 
0. B. (n.s.) 227; 30 L. J.. C. P. 253; 7’ Jur. 
(N.S.) 948. 

Receipt of Rent by Agents barring Statute of 
Limitations.]-— So long as an agent is in receipt 
of the rent of land, the Statute of Limitations 
(3 & 4 Will. 4, c. 27), s, 3, will not run against 
his employer ; and if a person commences to 
receive rents as the agent for another, ami after- 
wards continues to receive such rents, without 
paying them over, he must be presumed to 
receive as agent till the contrary is shewn. 
Smith v. Bennett , 30 L. T. 100. 

Disclosure of Interest by Agent.]— An agent 
for sale who takes an interest in a purchase 
negotiated by himself is bound to disclose to his 
principal the exact nature of his interest ; , and 
it is not enough merely to disclose that lie has 
an interest, oi to make statements such as would 
put the principal on inquire, Dunne \ Enaliah 
L, R. 18 Eq. 524: 31 L. T/ty 

In such a case the burden, of proving that a 
full disclosure was made lies on the agent, and 
by the agent Weaving' 
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Wha t die did so, if his' evidence is contradicted by 
the principal and not corroborated, lb. 

A director of a company as the company’s 
agent purchased for the company a property in 
which, before he became director, he had 
acquired an interest. The company had gone 
in to liquidation, and a shareholder, whose shares 
were fully paid' up, took out a summons under 
s. Ida of the Companies Act, 1862, and sought to 
make the director liable for misfeasance or breach 
of trust on the ground that the director had 
allowed the company to make the purchase 
without disclosing his own interest, and at a 
price far exceeding the value -Held, that the 
application must be dismissed, the evidence 
adduced by the applicant failing to shew either 
that the director had not disclosed his interest 
or that the purchase-price was above the value. 
Off vo)) dish -lienti noli v, Fenn, 57 L. J., Ch. 552 ; 
12 App, Gas. 652 ; 57 L. T. 773 ; 36 W. R, 611 ; 
— H. L. (E.) 

Bight of Agent to Beceive Benefit where 
Principal suffers no Loss.] — A., an agent, held 
funds belonging to B., his principal, but had 
accepted bills drawn by B. to the full amount of 
them. B. paid away the bills to his creditors, 
who, to relieve A. from liability, and without 
the knowledge of B., accepted from A. a com- 
position of lOtf. in the pound, and gave him up 
the bills, A. then holding funds belonging to B. 
to the full amount of the bills. B. afterwards 
became bankrupt, and his assignees brought an 
action against A. for the difference between 
the amount of the bills and the composition : — 
Held, that as B. had been benefited to the full 
amount of the bills, the payment of the com- 
position was, as between him and A., a full pay- 
ment of the bills, and therefore that the action 
was not maintainable. Stonelumm v. Read , 5 
I). & It. 603 : 3 B. & C. 669. 

Agent dealing with Principal.] — An agent 
cannot turn himself into a principal and deal 
with his real employers or principals on that 
footing 1, ■ 1 without'' full and fair disclosure. 
Williamson v. Harbour , 50 L. J., Ch. 147 ; 9 
Ch. D. 529 ; 37 L. T. 60S. 

An agent, employed to sell land, sold it to a 
company in which he was interested as a share- 
holder and a director : — Held, that he was 
entitled to no commission from his employer in 
respect of the sale. Salomons v. Pender, 3 H. & 
C. 639 : 34 L. J., Ex. 95 ; 11 Jur. (N.S.) 432 : 12 
L. T. 267 ; 13 W. K. 637. 

An agent employed to purchase cannot buy 
his own goods for his principal, neither can an 
agent, employed to sell, purchase for himself his 
principal's goods. Principals may either repudi- 
ate such transactions altogether, or adopt and 
take the benefit of them. Bentley v. Craven, 18 
■ ; Beav./7A A, ' 1 ^ Wrpp A 

Although a confidential relation subsists' 
between the beneficial owner and an agent 
employed by the trustee for the management 
of the trust property, yet there is no actual 
incapacity in the agent to purchase from the 
. on hi :v< 1 w ier. even i hough the latter has not 
had the advantage of independent professional 
advice ; in such a case, however, it is not suffi- 
ek nt for the agent to shew that he gave the full 
value; lie must go further, and shew that he 
dealt with the beneficial ownei at arm's length, 
vud after a full d selosu * of all tli t he h i 
with respect to the property. King v. Anderson, 


Ir. B. 8 Eq. 147. Reversed, Ir. R. 8 Eq. 625 — 
Ch. Ap. 

Although a person who as principal employs a 
broker to transact business for him in a "par- 
ticular market, is bound by the usage of that 
market, though unknown to him, provided the 
usage is one that merely regulates the mode of 
performing the contract, and does not change 
the intrinsic character of the contract, yet where 
the usage is one which gives the broker an interest 
at variance with his duty, as by converting him 
into a principal instead of a mere agent to estab- 
lish privity of contract between two principals, 
such a usage is not binding on a principal who, 
being ignorant of the usage, employs a broker 
to whom the usage is known to perform the 
ordinary and accustomed duties belonging to the 
office or employment of a broker. The principal 
is not bound to inquire what the usage may be, 
or whether there is any particular usage affect- 
ing the market in which he proposes to deal. 
Robinson v. Molletk, 44 L. <L, C. P. 362 ; L. R. 7 
H, L. 802 ; 33 L. T. 544. Reversing 20 W. R. 
544— Ex. Ch. 

A Liverpool merchant employed brokers of 
London to buy tallow for him in the London 
tallow market. They having other orders, bought 
in their own name a quantity sufficient to cover 
all their orders, and by letter they informed the 
merchant that they had bought on hirs account 
so many tons ; but they did not mention the 
name of the seller. A few days after they sent 
him notice that they were ready to deliver to him 
so many casks of tallow in fulfilment or part ful- 
filment of his order, but they did not allude to 
any third party as the seller. He acknowledged 
the receipt of these notices without observation. 
There is a custom on the London tallow market 
for brokers when they receive orders to contract 
in their own names, and if their principals refuse 
to accept or deliver, to buy or sell against them, 
and charge them with the loss. The merchant 
was ignorant of this custom. On becoming 
aware of it, and of the mode in which his order 
had been executed, tallow having in the mean- 
time fallen, he refused to take the tallow:— 
Held, that as the brokers were employed to act 
as brokers only, the custom which converted 
them into principals was inconsistent with the 
employment, and as the merchant was ignorant 
of it when he gave his orders, he was not bound 
by the custom, lb. 

Held, also, as the first notice sent by the 
brokers was that they had bought on his account, 
he was not thereby put on inquiry as to the 
custom or as to the name of the seller, and he 
was not bound to accept when it turned out that 
his own brokers might in fact be the vendors, or 
to pay them the difference between the price at 
which they bought and that at which they sold 
in consequence of his having refused the con- 
tract. lb. 

The bankrupt was employed as broker by 
petitioner, and sold goods for him nominally 
to A., as appeared by gold-note, but really 'to 
A. and himself on a joint account, as appeared 
by bought -note,- and became bankrupt : — Held, 
a fraud, and sale void, and so much of the 
goods as then remained in his hands were 
ordered to be specifically delivered up to peti- 
tioner. Hath, Mx parte, Pemberton, In, re, Mont. 
& U. 667 ; 4 Deae.^il-L 

Manager obtaining Accommodation from Bank 
— Duty to Disclose.]— C. was appointed manager 
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sent an order to t lie plaintiffs to sell at 8*. The 


of a bank in London, with permission to carry 
on his separate trade as a merchant. In that, 
character he dealt with the bank of which he 
was manager on the terms usual between banker 
and customer. Upon one transaction in his 
separate trading, being possessed of certain bills 
for his own benefit, drawn and accepted by two 
firms reputed to be in good credit, he deposited 
them with the bank (not indorsing them ), and 
obtained an advance upon them. The trans- 
action was therefore not a discount but a loan. 
The drawers and acceptors of the biils subse- 
quently became bankrupt : — Held, that 0. was 
liable to make good the loss. Gwathin v. Camp- 
bell , 1 Jur. (K.S.) 131. 

A manager of a bank is not entitled to grant 
himself the same accommodation in respect of 
his separate trade which he might obtain from 
an independent banker ; and it would be neces- 
sary for him. in order to sustain any such 
transaction, to shew that he had brought the 
whole circumstances most fully and fairly before 
the directors. It is not enough to shew” merely 
that he had not concealed anything. If he 
could shew” that he had so brought the circum- 
stances to. their knowledge, or that the directors 
had sanctioned the proceeding subsequently, 
such a proceeding might, however, be permitted 
to stand. Ib. 

Agent purchasing Property intended to be 
purchased by Principal.]— A., who was in treaty 
for the purchase of a house, consulted B., a sur- 
veyor, as to the expense of certain alterations 
A. not having paid his deposit by a certain time 
the treaty went off Held, that there was no 
such fiduciary relation between A. and B. as to 
prevent B. from purchasing the house, although 
he made the bargain on the very day that A/s 
treaty was put an end to. Shaio v. Davis, 3 
L. T. 135. 

But in a spit to set aside the purchase, B. had 
to bear his own costs. Ib. 

If an agent employed to purchase an estate 
becomes the purchaser for himself, lie is to be 
considered as a trustee for his principal. Lees v. 
Wuttall, 2 Myl. A K.819. Affirming 1 Buss. A M. 
53 ; Tam!. 282. 

Using Materials gained in course of Employ- 
ment.] — Agents are not entitled to use the 
materials gained or collected by them in the 
course of their employment to the detriment of 
their principal, Heated s Telegram Co. v. Byron , 
(43 L. J., Gh. 661) doubted. Lam b v. Era nr, 
62 L. J., Gh. 404 ; [1893] 1 Ch. 21S : 2 It. 189 ; 
68 L. T. 131 ; 41 W. ft. 405— C. A. 

Action by Agent for Goods Sold.] — In the 

absence of evidence of custom otherwise, a broker 
may not treat himself as principal, and sue his 
employer as for goods bargained and sold. White 
v. Henekemlorff, 29 L. T. 475. 

The plaintiffs, as brokers, bought for the defen- 
dant upon the 6 th January five tons of india- 
rubber at 2<v. Ilb/. per pound, and sent him a 
bought-note in which the india-rubber was set 
out ascieih " ■ 1 g mi nt fjanuarv.” 

A corresponding sold-iiote was sent to the seller's, 
at whose instance the plaintiffs struck out 
“during he month of January." and wroro-‘ forth- 
with,” but did not communicate the alteration 
to _ the defendant. On the 7th ■ January, the 


plaintiffs could only sell at 2s. 10 A. and having 
paid the sellers at the rate of 2s. 1 l id. sued the 
defendant for the difference : — Held, that the 
alteration was material— that the plaintiffs could 
not treat themselves as principals and recover 
for goods bargained and sold ; and that the 
alteration being material the plaintiffs had paid 
to the sellers what the defendant was not bound 
to pay, and consequently could not recover for 
money paid to the defendant's use. Ib. 

A prior contract (at the same price) having 
been made by the plaintiffs, with other sellers, 
and cancelled at the instance of such sellers : — 
Held, per Brett, J., that in making such prior 
contract, the plaintiffs had exhausted their 
authority, and had no power to make another. 
Ib. 

S. employed T. & Co., who were cotton brokers 

in London,’ to buy 500 bales of cotton for him, 
telling them to buy gradually at 8^7., if they 
could not do better. Cotton could not then have 
been bought at %\d. They shortly afterwards 
passed to S. a bought-note, 44 Bought on your 
account 500 hales, &c. } at This was signed 

by T. & Co., as brokers, and at the bottom of the 
note, a charge of 4 per cent, was made for 
brokerage. Before delivery of the cotton, S. 
became aware that they had not, at the time of 
their passing this bought-note, made any contract 
for him for the purchase of cotton, but that they 
had subsequently bought the 500 bales, in their 
own name, to enable them to make delivery to , 
him, partly at S±d. and partly at 7{4V7. per pound. 
S. would not have accepted the bouglit-note from 
them if he had known that they were thus acting 
as principals in the transaction. On becoming 
aware of the state of circumstances, S. refused 
to accept the cotton, and an action was brought 
to recover damages for such non-acceptance. It 
was proved that there was a custom in the 
London cotton market that, if a broker bought for 
his employer of an undisclosed principal, he .was;:' 
liable himself upon the contract : — Held, that 
the action was not maintainable, as no contract 
of sale had been made between T. & Co. and 8. 
Tetley v. Sit and, 25 L. T. 658 ; 20 W. K. 206. 

T. & Co., before the expiration of the time for 
the delivery of the cotton, tendered marks of 
cotton not in accordance with the terms of 
the contract, but on S. rejecting the same, 
they, before the expiration of the time fixed 
for delivery, tendered marks of cotton in accor- 
dance with the contract : — Held, that they had 
not, by the first delivery, broken the contract, so 
as to justify S. in refusing to accept the cotton 
subsequently tendered. Ib. 

Moneys, held in a Fiduciary Character — 
Advances for Particular Purpose misappropriated 

by Agent.] — The defendants were brewers, and 
employed F. as their “ malting agent.” The 
regular course of business between the defen- 
dants and F. was as follows : F. occupied the 
malting premises, and took out the necessary 
licences. It was his duty to buy barley in his 
own name as principal for cash, to send in to the 
defendants certain periodical accounts of the 
barley so bought from time to time and the 
prices of the same, to submit samples to the 
defendants, and if the barley was approved of by 
them to malt it and deliver the malt to the 
defendants, receiving a commission upon the 
quantity of barley steeped. The quantity of 
malt required by large brewers being very great, 
hcbrewei v I not lie malting i, out. provides 
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the capital for the purchase of the barley. In postmaster directions to forward to his private 
the present case the defendants kept accounts at residence all letters, addressed to him at Lis' 
certain provincial banks, upon which F. was branch office. He. admitted that among the 
empowered to draw, and from time to time the letters so forwarded to him were two -which 're- .. 
defendants: paid in lump sums to the credit of dated to L.’s business, and that he did not hand 
■ those accounts, in .accordance with current them to L., but returned them to the senders, 
•requirements, as shewn by the accounts sent in After this dismissal, he went about among the 
by F. of barley purchased, but these sums were customers, making oral statements, reflecting on 
not intended to. nor 'did they, represent any pay- the solvency of L., and advised some of them not 
tnenfcs for any specific barley. F.’s business was to pay L. for machines which had been supplied 
to act as malting agent for the defendants through himself. L. brought an action to restrain 
exclusively. The defendants paid the duty as the B. from giving notice to the post-office, to f or- 
ganic became payable upon the malt in F.’s pre- ward to B.’s residence letters addressed to him 
inises, F. had fraudulently departed from the at L.’s office, and also asking that he might, be 
regular course of business. Instead of buying ordered to withdraw the notice already given to 
barley for cash and applying the balances at the the post-office : — Held, that the defendant had 
provincial banks in payment for the same, he no right to give a notice to the post-office, the 
had been in the habit of sending in to the defen- effect of which would be to hand over to him 
dants fictitious accounts of barley purchased, letters, of which it was probable that the greater 
misapplying the sums paid in for his own. pur- part related to L.’s business, and a mandatory 
poses, and providing the malt needed for the injunction was granted to compel the defendant 
'•.defendants’ purposes by purchasing barley or to withdraw his notice, the plaintiff undertaking 
ready-made malt on credit. He likewise from to open the letters at stated times, with liberty 
time to time sold barley which had been brought for the defendant to be present at the opening, 
on to the mailings to raise money for his own Herman Loihj v. Bean , 53 L. J., Oh. 1128 ; 26 
purposes. The defendants believed, in conse- Ch. D. 306; 51 L. T. 412: 32 W. R. 994 ; 48 
quence of the fictitious accounts and other false J. P. 708 — C. A. 


representations of F., that barley was from time 
to time purchased for cash, in accordance with 

,1 1... ,is 1 


Production of Documents by Agent to Persons 


the regular course of business, and on the faith appointed by Principal.] — A firm of merchants 
thereof continued to pay sums of money into the residing abroad brought an action against their 
b ulks for the purpose of paying for such barley, agent in this country claiming production of the 
which they believed were so applied. F. subse- documents relating to their business to a person 
quenfcly absconded, leaving upon his premises appointed by them for that purpose. The de- 
barley to the value of about 22,000/., and malt fendant put in a defence stating that the person 
to the value of about 36,000/., upon part of which appointed by the plaintiffs was a clerk in a rival 
duty had been paid by the defendants. The arid unfriendly house of business, for which 
value of such malt and barley was less than the reason he objected to produce the documents to 
amount drawn from the banks and misapp.ro- him, but that he was willing to produce them to 
j mated by F. The defendants seized the barley any proper person. The plaintiffs moved, under 
and malt so left on F.’s premises, and F. having Ord. XXV. r. 4, to strike out the defence 
been adjudicated bankrupt, the trustee in bank- Held, that although a principal had a general 
ruptey sued the defendants for the value of the right to the production of documents in the 
same ‘—Held, that the moneys advanced by the hands of his agent to any person appointed by 
defendants to provide for the purchase of the him, he cannot insist on their being produced to 
barley, were impressed with a trust ; that even if an improper person ; and therefore the defence 
the barley and malt left on the premises of F. disclosed a. reasonable answer to the claim, 
were not bought in. accordance with the authority Whether an action for the sole purpose of en- 
given to him, "and the legal property in the same forcing the production of documents to a parti- 
was not vested in the defendants, but in F., cular person will lie, quaere. Ba da well v. Jacob * , 
nevertheless F. was a trustee for the defendants, 56 L. J., Ch. 233 ; 34 Ch. I). 278 ; 55 L. T. 857 ; 
to the extent of the sums advanced by them, of 35 W. R. 261 — C. A. 
such barley and malt, the same being either the 
product of trust moneys, or in substitution for 

the barley, in payment for which F. ought to 6. Liability to ACCOUNT. 

have applied such trust moneys ; that F. could 

not have set up his own breach of trust or have a * 

been heard to allege that the barley and malt L Persons MaMet. 

was bought otherwise than, according to the * 

authority given to him; that the trustee in Land Agent, ]-— A landowner may maintain a 


authority given to him ; that the trustee in Land Agent,] — A landowner may maintain a 
bankruptcy could not in this respect stand in a suit in equity against the agent and manager of 
better position than F. ; that the barley and his estates, if the object of such suit is either to 
malt wore not in the order and disposition of F. obtain an. account (and in that case allegations 
as reputed owner thereof, it being notorious that of fraud or special circumstances are imneces- 
41 malting agents*’ are not usually the owners of sary), or to .obtain the delivery up by the agent 
the barley and malt on their mailings ; and, that of documents in his hands belonging to the land- 
eoiisf'quentlv the plain tiiV e< add nor recover, owner, jfahrpeare v. Buyers, 4 l)e U. J. A S. 
JIarrh v. Truman, 51 L. J.. Q, B. 338 : 0 Q. B. 1). 649 ; 34 L. L, Ch. 396 : 11 Jur. (K.S.) 314 : 12 
538— C. A. vd, . • ; L. T, 221 1 13 W. It. 566. f § ■; j cr'idp 
Upon a bill filed against the executors of a 
Letters addressed to Agent at Principals land steward and paid agent, it was held, that 
Office —Eights as to, after Dismissal, ] — B. was his effiat v is liable io make good such sui is as. 
employed to manage one of L.’s branch offices for but for his wilful neglect and default,' he might 
t lie sale m machines, and resided on the premises, have received. Buhbunj v. J/on-lee, 11 L. J. 
He was lis nissecl 1 v L. and on h aving gai e the Ch. 114. 


• . ; . • • •: V. . 
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account to his principal. Jenkins v. Gould , 3' 
Buss. 385. 

Disputes existing between A. and his solici- 
tor, receiver and confidential agent, B., which, 
involved long and intricate matters of account, 
an authority was given by A. to a third person, 
to settle any account in which he, A., had an 
interest, and to compromise any claims which he 
might have ; such an authority will not empower 
that third person to make an agreement without 
the production or examination of any account, 
that a gross sum should be paid to B. in lieu of 
all his demands on A. Ih. 


Co-Factor.]—A surviving factor must account 
both for himself and his co-factor, though ad- 
mitted that the executrix of the deceased factor 
was compellable, and that among merchants the 
jus accrescendi lias no place. Uoltsoomb v. Rivers, 
1 Oil. Ca. 127. 


Infant,]' — Infant cannot be made to account as 
factor. Smalhj v. Smally , 1 Eq. Abr. 6. 

Administrator of Apprentice.]— If a merchant 
employs his apprentice as a factor beyond sea, 
and bodies, his administrator shall account. 
Lee v. R owler. Rep. t. Finch, 125. 


Banker.] — A bill for account will lie against 
a banker by his customers. Bowles v. Orr, 1 
Y. & Coll. 461. 


Agent also Solicitor,] — It is no objection to a 
claim or bill filed for an account against a con- 
fidential agent that lie has been also employed 
as a solicitor in respect of the same matter. 
Od dy v. Seeker, 2 Sm. A G, 193. 


Person in Unauthorised Occupation of Pre- 
mises.] —A. had a title to some houses which, on 
going abroad, he committed to the care of his 
brother, who afterwards becoming a prisoner, 
defendant entered and enjoyed several years : — - 
Decreed, he should account to A. Lister v. 
Lister , Ca. t. Finch, 285. 

Sub-Agent,] — Bill for an account by a princi- 
pal against his agent and a person employed by 
the latter as his sub-agent dismissed as against 
both, notwithstanding the sub-agent had had the 
entire management of the principal’s affairs, and 
had communicated with him directly on the 
subject of them. Lockwood v. Abdy , 14 Sim. 
437 ; 9 Jur, 267. 


Hbil'IH 
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Freight Forfeited by Nonpayment of Custom ! defendant had purchased the vessel himself, or 
Duty.] — If a factor 'evades the custom of goods that he had resold it, till June, 1809, after the 
due to a, foreign prince, and thereby incurs the transaction was completed. The defendant paid 
punishment of a felon, and the forfeiture of the 90,000 dols. to Gb & Co., who remitted it to the 
whole freight, he shall have the benefit, for he plaintiff, and eventually obtained the whole 
ran the risk. Smith v. Oicendm, 1 Ch. Ca. 25. amount of 160,000 dols. from the Japanese 
H, -Ik, Kmpe v. Jeswti, 1 Ch. Ca. 76. . j prince. In 1873 the plaintiff filed a bill in 

; Seem, if the factor evades the custom due to J chancery to compel the defendant, to .account' for 
the King of England, for that is a fraud. Borr the profit made by him in the resale of ship : — 
or Uorrc v. Yandall or Vande , 1 Ch. Ca. 30 ; Held, first, that the relation of agent and pritt- 
Nel. 87. cipal was established between the defendant and 

the plaintiff, and existed at the time of the pur- 
injunction Sestraining Transfer of Stock | chase and resale of the ship by the defendant, 
bought by Agent.] — Injunction until answer, and that he was therefore liable to account to 
restraining a transfer of stock standing in the the plaintiff for the profit made by him in the 
name of a steward, on strong evidence, by affi- transaction. Be Bussche v. Alt, 47 L. J., Ch* 
davit, that it was the produce of his master’s 381; 8 Ch. D. 286 ; 38 L. T. 370— -C. A. 
property, viz., rents, Ac., received for many A covenanted servant of • the East India 
years without account ; refused, as to money at Company, being a senior merchant, and acting as 
his banker’s in his name. Ohedworth (Lord) v. agent of the company (as resident or chief, at 
FdwanU, 8 Yes. 46 ; 6 B. B. 212. one of their factories), is incapable of forming 

any contract whatsoever, in which the company 
is interested ; so as to derive profit to himself, 
iii. For Profits. ov any otherwise however than for the profit 

and advantage of the company. And if anv 
In what Cases.]— It is an inflexible rule of a such contract be actually made between him as 
court of equity that no agent can be allowed, in a merchant dealing for himself, and the company 
the matter of his agency, to make any profit for board of trade in India, in which contract undue 
himself without the knowledge and consent of advantage is taken by him, by means of his 
his principal, and the fact that the principal did knowledge and influence as resident at the factory, 
not suffer any injury by reason of the dealing of he cannot demur generally on ground of want of 
the agent, cannot be taken into consideration in equity, to bill for discovery and relief bv company, 
the application of the rule. Parker v. McKenna, Henchman v. Fad, India Co.. 8 Bro. P. 0. 85 ; A 
44 L. J., Ch. 425 ; L. B. 1U Ch. 96 ; 31 L. T, 738 ; Yes. J. 289. 

23 W. B. 271. Servan t taking by collusion more than belongs 

An agent who was to have an emolument to his office must account ; so must a stranger 
beyond his salary, decreed to account for profit upon a bargain with a servant, which is a fraud 
made by a clandestine sale. to. his principal, on the master. Ib. 

on his own account, of timber purchased for a The captain of a ship dies leaving money pa 
colliery : before it was applied to the use of board, the mate becomes captain, and improves 
the colliery, some of the owners retired, and it the money, he shall on allowance made him for 
was paid for. by those only who remained ; the his care in the management- of the money, account 
former owners are not necessary parties to a for the profits and not the interest only. Brown 
suit by those who remained, against the vendor y. Litton , 1 P. Wins. 140. 
on account of that sale. Massey v. Davies , 2 

Yes. J. 31 i ; 2 B. B. 218. . j Differences.]- — B. having bought shares in a 

A person employed, on behalf of himself company at '21. per share, and knowing that K. 
and co-partners^ in negotiating the term of a was desirous to buy such shares, represented that 
lease, is not entitled to stipulate clandestinely lie knew of some shares which were to be had 
with the lemurs for any private advantage to for 3 1. or less, and requested K. to give him 
himself. Y here, therefore, a sum of 12,0002. authority to buy at that price. K. gave him 
was paid in pursuance of such a stipulation, authority, but told B. to do his best for him and 
the party receiving it was declared to hold it to get them for less if possible. B. transferred 
in trust for the partnership. Before the trails- his shares to K. at 3 1. per share, pretending that 
action was discovered, one of the partners another person was the vendor : — Held, that B, 
withdrew ; and subsequently, another partner must account to K. for the difference between 
assigned a share in the stock, and in his pro- the price at which he bought and the price at 
portion of the claim, to persons then admitted which he sold the shares to K. dumber v, 
into the concern Held, that the retired, the Barber, L. B. 8 Ch. 56 : 27 L. T. 526 ; 21 W. B ' 
continuing, and the new partners were properly 65. 
joined as co-plaintiffs in a suit to have the trust 

declared. Fawcett y. B Jdtchouse, 1 Buss. A M. Fees.] — A. appoints B. his deputy in the exeeu- 

132 ; 4 L. J . (O.S.) Ch. 64 ; 8.L. J. (O.s.) Ch. 50. tion of an office, .and by articles it is agreed, that 
The plaintiff, in 1868. consigned a ship to It. B. shall account with A. for all fees, Ac., accord- 


uie sin p, with the same instructions, j. his was fees are received by B., which he insists upon 
dune with the knowledge and consent of the being solely entitled to, because not contained 
plaintiff. The defendant, having vainly attempted in the table: — Held, that B. should account 
to sell the ship on the terms mentioned, took her with A. for all fees .ascertained by the table, 
him self for 90,000 dols., and about the same: time according' to the table, and for all fees not 
resold her to a Japanese prince for 160,000 dols., mentioned therein according to his receipts, 
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Discounts.] — In the absence of a special agree- 
merit an agent is entitled to no more than his 
commission, and is bound to account to his prin- 
cipal for all profits made and all discounts or 
other abatements received. If the agent does 
not so account the principal may dismiss him 
summarily. Bnlfield v. Fournier , 15 B. 17(>. 
Affirmed in G. A. 

The defendant, being an accoutrement maker. 
East India and general agent, was instructed to 
provide a cavalry outfit for the plaintiffs son. 
The defendant obtained very large discounts 
from the tradesmen supplying the goods, ^ but- 
charged in his accounts with the plaintiff the 
full prices as if actually paid by him : — Held, 
that, although the defendant did not charge any 
general commission as agent, the amount of the 
trade discounts must be disallowed. Turnbull v. 
Garden, 20 L. T. 218. 

Bonuses.]— The managing director was before 
the formation of the plaintiff company a share- 
holder in two other companies, and in consequence 
of employing them to supply ice to the plaintiff 
company’s ships, and to take away the fish from 
them, he received from those companies certain 
bonuses paid out of surplus profits after payment 
of dividends at a fixed rate. Under an agreement 
with the company he was allowed to engage in 
any other business or venture not prejudicial to 
the interests of the company, and the articles 
provided that the directors might enter into 
contracts, and do business with the company : — 
Held, that he must account to the plaintiff 
company for the bonuses, though the plaintiff 
company could not have obtained them from the 
other companies, Buxton Deep Sea Fishing Co. 
v. Ansell, 89 Ch. D. 339 ; 59 L. T. 815— C. A. 

Acquiescence or Laches, Effect of.] — Held, 
secondly, that there had been no such acquies- 
cence or laches on the part of the plaintiff as to 
disentitle him to relief. Be Bussche v. Alt, 
supra. 

Where Buie does not Apply.]— The rule that 
an agent must account to his principal for any 
secret profit made in the course of his agency 
does not apply where the principal is aware that 
the agent is remunerated by some allowance from 
the other parties, but is under a misapprehension 
(but not misinformed) as to its actual extent. 
Great Western Insurance Co. of Few York v. 
Cunlife. 48 L. J., Ch. 741 ; L. B. 9 Ch. 525 ; 30 
L. T. 0(51. 

A marine insurance company in New York 
employed merchants in this country as their 
agents to settle claims and grant insurances, and 
also to effect reinsurances. A percentage was 
paid by the company on the first two classes of 
business, but the agents were remunerated as to 
the reinsurances by the brokerage allowed to 
them by the underwriters. They charged the 
company the full amount of the premiums, but 
were allowed by the underwriters, first, 5 per 
cent, on the premiums; and, secondly, 12 per 
cent, on the balance (if any) payable by them to 
the underwriters on the account for the year, 
crediting the underwriters with the premiums 
(less the 5 per cent.), and debiting losses. ' This 
was according to the usual custom on the credit 
- stt i as bet veeii brokers and undt i vrirors, but 
the 12 per cent, allowance was for some time 
unknown th e ec u pa n y : — H eh 1 . t hat t li e a gents 
were ent itled to both the percentages. Ib. 


Consignment of Goods for Sale on Com- 
mission.]— The plaintiff, a merchant at Man- 
chester, from time to time consigned, for shipment 
and sale abroad, goods to the defendants, a firm 
of traders at Manchester, who, with another 
person, were merchants in .India. _ The defen- 
dants shipped their own and the plaintiff’s goods 
to India, where they were sold by the member 
of the firm there, who purchased with the pro- 
ceeds of sale other goods, which he remitted to 
the defendants at Manchester. He also sent to 
the defendants at Manchester an account, in 
which the plaintiff’s goods sold in India were 
placed to his credit, and certain bills of exchange 
for the amount of proceeds of sale, less commis- 
sion, were debited. These bills, in fact, never 
existed, but the defendants, in their statements 
of account with the plaintiff, placed the amount 
of the imaginary bills to his credit, debiting him 
with the cash advances made to him on the 
goods, and paying him the balance : — Held, that 
the plaintiff was not entitled to an account of 
the profits on the goods purchased in India with 
the proceeds of the plaintiff’s goods, the defen- 
dants being commission agents only. Kirltham 
v. Peel, 44 L. T. 195— G. A. Affirming 28 W. B. 
941. 

Claim for Damages against Agent, not in- 
cluded.] — A claim against an agent in the nature 
of damages for neglect of duty cannot be passed as 
an item "in taking an account between principal 
and agent, but must be enforced in an action at 
law. Great Western Insurance Co. of New York 
v. Cunliffe , supra. 

Sale on Del credere Commission — Concealment 
of Buyer’s Name.] — In. 1879, the plaintiffs, timber 
merchants, purchased through the defendants, 
timber brokers, timber to the value of about 
70,000k, and placed it in the hands of the defen- 
dants for sale on a del credere commission, and 
received 2,0007. as the net profit on the whole 
transaction. The defendants had sold the timber 
to M., who was their debtor for large sums, and 
the plaintiffs alleged that M. was insolvent and 
that the sale was made under an arrangement 
that he should become the purchaser of the 
timber, but that the defendants should again 
sell the timber, as for M., and receive all the 
proceeds thereof, and that out of the profits to 
be realised by the transaction they should repay 
themselves the debt due to them from M., and 
that the defendants thereby recouped themselves 
to the amount of about 15,0007. That sum the 
plaintiffs claimed as profit due to them under the 
agency contract existing between them and 
the defendants. M/s name, as the purchaser of 
the timber, was not disclosed by the defendants. 
The defendants alleged that they had acted in the 
ordinary way of business ; that the plaintiffs 
and M. both happened to be customers of theirs ; 
that the comparatively large profit made on 
behalf of M. was due to accidental causes : that 
the 15.000k was. in the ordinary course of 
business, placed to the credit account of M., and . 
subsequently, at his request, placed against his 
debit account : that they had never concealed 
M/s name from the plaintiffs, bur (as they pro v ;;d) 
that it was not according to the usual course of 
business to state the buyer's name in the sold 
note supplied to th purchaser, fixe pla itiffs 
* > ire id xd th; 1 the < i eun stain * of M - ii del t< ti- 
nes* was calc - to bias ti d nd aides judg- 
ment in fixing the price at which M. sh >uld b n : 
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tb at the question in all such cases was whether hands until the date of the certificate. Turner 
the agent had a personal interest in the purchase . v. 'Burldmhaiv, L. E. 2 Ch. '488 ; 15 W. B. 753. 
bein/ carried’ out, in which case the agent, was To a bill against an agent for an account and 
bound, in discharge of his duty, to disclose such payment of balance due, the defendant answered, 
personal interest to his principal: — Held, that that he had paid over more than he had received, 
the defendants had acted honestly throughout and he claimed a balance due to him. It being: 
these transactions, and in good faith, and had proved that the balance was against him Held, 
given the plaintiffs the best advice in their that the defendant was chargeable with interest 
power ; that a mere expectation on the part of at ol. per cent, from the filing of the bill. Fry 
the defendants that the timber would be dealt v. Fry. 10 Jur. (K.s.) 9S3. 
wit'll according to the course of business with M. 

in former transactions, was not such dealing on Promise to put Money out at Interest.]— 


j part of the c 
fair to the ]. 
T. 132 — C. A 


lions, was not such dealing on Promise to put Money out at Interest.]— 

fendants as the court considered Scrivener, See., receiving money, and giving a 
u'ntifis. Guy v. Chur chill , 62 note to place it out at interest, is bound to do so, 


q ' J32 o. A. * and is not discharged from paying interest for 

it, unless his employer accepts the security and 
Duty to Pay over Profits.] — Besides the duty, interest ; balance of an account stated by such 
tiforceable in equity, oil the part of an agent to scrivener, &c., will carry interest. Harwell v. 
eeount to his principal or employer for all Parker, 2 Yes. 364. 

refits made by him in the course of his employ- Agent of an . administrator keeping money of 
lent or service, there is also a legal duty incurn- the intestate’s in his hands, which he had pro- 
eofc upon him whenever any profits so made posed to his principal to lay out in the funds, 
ave reached his hands, and there is no account ordered to pay interest with annual rests. Brown 
x regard to them remaining to be taken and v. Sontlihovse, 3 Bro. C. G. 107. 


in regard to mem remaining to oe taxen ana 
adjusted between him and his employer, to pay 
over the .money as money absolutely belonging 
to his employer. Morrison v. Thompson, 43 L. J., 


Interest earned by Agent.]— Public account- 
ants must account for interest made bv them 


Q. B. 215 ; L. It. 9 Q. B. 480 ; 30 L. T. S69 : 22 011 any considerable balances in their hands of 
W. E. 859. money, being the proceeds of public property 

Money so received by an agent and not handed sold by them pursuant to appointment, although 
over to his principal may be recovered by.. the they have necessary payments to make in course 
latter as money had and received to his use. II). their duty, if their instructions direct' •payment' . 

The defendant having been authorised by the proceeds into bank, and point out course of 
plaintiff to purchase on his behalf a particular supplying themselves for such necessary pay- 
ship as cheaply as she could be got, made an ments. .. Cranfurd v. Att.-Gen., 7 Price, 2. 
arrangement, without the plaintiff’s knowledge, _ . , - . _ _ 

with the vendors’ broker, who had a riarht to , Wher ® not charged on previous Balanees.]- 
retoin the excess of the purchase-money over An agent had for several years stated accounts 
8,500*., by which the defendant purchased the h } s principals, in which he was not charged 
•ship for 9,250*., and retained for his own use m 1 te, ' esfc on ba ances in his hands, but 

225*., part of the excess : — Held, that the plain- ™ L® 8 * account, settled previous to his dis- 

tiff was entitled to the amount so retained by the charge was debited with interest on several half- 
defendant, inasmuch as it was a profit acquired y® ar ly balances ; on ins discharge he furnished an 
i* i. ■ . - ‘Li. account not charmim himself with interest t Hut 


by an agent in connection with his agency, with- 


out the sanction of his principal, and that it could a to enforce payment of the balance 

be recovered as for money had and received. Ib. 011 v - 

J JIMhyott, 7 Ir. Eq. R. 471. 

Receiver of a public trust, having a salary, 
iv. Interest. making interest of balances in his hands, is 

Agent not Ready with Accounts.]— -The first ^countable to the trustees for interest made 
, 6 » , y - 1 • „ ultra, notwithstanding prior accounts settled 

duty ol an agent on receipt ot money tor Ins witl g ut demandi ? t g LmlMe {Earl) T . 

principal is to be constantly ready with Ins CJ j 8 Bro . c . & 4 . &e 7 Brice fg. 
accounts, and neglect m this is a ground for J * 

charging him with interest. Hearse v. Green , 1 o, 

Jac. & #. 185 ; 20 It. It. 258. T - V -terounU. 

Account between principal and agent settled 
Agent keeping Money in his hands.] — Agent from loose papers, the agent having kept no- 
by the desire of his principal keeping large sums regular books ; after his death, liberty was given 
in his hands, for which he was to be responsible to surcharge and falsify upon allegation of errors 
from time to time, raid duly accounting, not since discovered. ICa rd me he QIo rd) v . Vernon, 


principal is to be constantly ready with his 
accounts, and neglect in this is a ground for 
charging him with interest. Pearse v. Green, I 
Jac, & W. 135 ; 20 11. R. 258. 


liable to interest even supposing he employed it. 
CJiedworth (Lord) v. Ld wards, 8 Yes. 48: 6 
R. E, 212. 


4 Yes. 411; 4 R. R. 244. 

Agent or bailiff, confounding his principal's 
property with his own, charged with the whole,. 


An agent had the entire management of the except what he can .prove to be his own ; and in 
affairs of his principal for several years, during this instance, the case of a breach of the terms 
which he was never called upon "to account ; upon which the court dissolved an injunction, 
errors were then discovered in some accounts the inquiry was directed with costs. The court 
furnished by him, and he paid a small sum refused in such a case a prospective direction to- 
admitted to be due. alleging that this was a final admit books, not legal evidence, though m uni in 
settlement, and that only a small sum, if any- a fair case, as wlierc from want of notice of an 
thing more, was due. On a bill being filed, and adverse claim a strict account cannot be given ; 
the acre mtsl lug taken. 1 urge sum . i A md n rely giving liberty to appl up i airyquc ion 
due from him : — Held, ti t. ruder the circum- of evidence. Lepton v. 1 ute V. Acs 432: 10 
stances, fraud not being proved, he was not E. R. 94. 

chargeable v> th interest on th balances in lis &geut acting gratuitously charged v th loss 


'■■■' A j ■ ■: : A' 
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arising from failure of his bankers, haying paid i Where Legal Remedy.]— The bare rela- 

in the moneys to his own account. Agent t-ion of principal and agent does not entitle the 
depositing money with a banker to his own principal to come into equity for an account, if 
account cannot relieve himself from liability, by the matter can be fairly tried at law. . .Barry v. 
informing his principal of the payment, without Stevens, 31 Beav. 258 ; 31 L. J., Ch. 785 ; 6 L. T. 
a correct specification of the particulars. Massey 568 ; 10 W. B. 822. 

v. Banner. 1 Jac. & Walk. 241 ; 21 E. E. 150. The bare gelation of principal and agent is not 
Affirming' 4 Madd. 413 : 20 E. E. 317. sufficient to entitle the former to relief in equity 

The plaintiff was the commercial agent of the if the account can be fairly tried at law. King 
East India Company at Amboyna. It was his v. Bassett- , 2 Y. & J. 33. And see - 1 G. & J. 574. 
duty to send his account to Jones, the company’s A servant and agent had been in the habit of 
agent at Banda, to examine and trail smit to the rendering accounts from time to time of his 
governor of Madras. On the plaintiff’s accounts receipts and expenses, which were duly entered 
there appeared a balance of 1,325 dollars against in the books of his principals. Having left their 
him; but on reference to the accounts kept by Jones service, he brought an action against them for 
of the same transactions, instead of a deficiency, salary. They thereupon filed a bill for an account, 
4,7.71 dollars appeared due to the plaintiff. The j claiming also damages, and denying that the 
company then allowed the 1,325 only : — Held, that j salary was due Held,, that the accounts could 
this was not a sufficient admission and recognition not be opened, that the question of damages and 
of the correctness of Jones’s accounts as to entitle salary was a legal question, and that the bill 
the plaintiff, without further evidence, to the could not be maintained. Hunter v. Belcher,. 
4.771 dollars. Far quit nr v. East India Co., 8 .2 He G. J. & S. 194; 10 Jur. (N.s.) 663 ; 12 
Beav. 260. W. E. 782. 

The defendant, in a suit instituted against him A principal is not estopped from obtaining 
as agent for an account, moved that certain relief in equity against his agent, on the ground 
accounts alleged in the bill to contain false that he has remedy at law. Williams v. Trye, 


entries might be produced, on an affidavit that 
the vouchers were lost, and that he could not 


23 L. J., Ch. 860 ; 18 Jur. 442 ; 2 W. E. 314. 

The illegality of a transaction between pf in- 


otherwise put in a sufficient answer The motion cipal and agent is not necessarily a bar to a suit 
was refused with costs. Turner v. BnrTiinshaio , 4 in equity seeking for an account of such transac- 
Giff.399; 2N.E.414: 8L.T.569; 11W.B.S51. tions. II. 

If a decree in any original suit merely directs And see NamiZshaio v. Brownvigg, infra, 
a common account against an agent, a decree 

charging him with what he might without wilful Intricacy of Accounts.] — A mere general 
default have received cannot be made in a supple- charge that accounts are intricate, and cannot 
mental suit. Connor v. Beeves, 16 Ir. Ch. B. 398. be taken without the assistance of a court of 

An agent employed by a testator to collect equity, is not sufficient to sustain a bill for an 

rents, and continued in that employment by account, unless the bill states circumstances 
his trustees after his death, furnished accounts from which it may fairly be presumed that the 
showing only the sums received and the names charge is true. Bowles v. Orr, 1 Y. & Coll. 464. 
of the tenants who paid them : — Held, that the An account between a banker and his customer 

trustees were entitled to require such an account consisting of three items only, and interest:— 
as would identify the particular properties from [ Held, not to be a proper subject for a bill in 
which the rents arose. Finch v. Burden , 12 'equity. Foley v. Hill , 1 Eh. 399; 13 L. J.. 
L. T. 302. Ch. 182 ; 8 Jur. 347. 

A bill for an account, by a principal against 
vi Proceedings bis agent, is not sustainable where the traus- 

l ' * action to which it relates is a single transaction 

In Equity.] — Bill for account will lie by not tainted with fraud, and the plaintiff has a 
principal against agent. Maeltenzie v. Johnston, | remedy at law. JYdrulshaio v. Browuriqg. 1 
4 Madd. 373. See S. Id. 417. | Sim. (N.S.) 573 ; 21 L. J., Ch. 57 ; 15 Jur. 985. 


principal against agent. Maeltenzie v. Johnston, remedy at law. Xavulshaw v. Browuriqg . 1 
4 Madd. 373. See S. Id. 417. Sim. (N.S.) 573 : 21 L. J., Ch, 57 ; 15 Jur. 985. 

Where the relation between a principal and Affirmed, 2 He G. M. & G. 241 ; 21 L. J., Ch. 908 ; 
an agent partakes of a fiduciary character, the 16 Jur. 979. 

■court has jurisdiction, and will direct an account, The plaintiff, a merchant in India, consigned 
though the receipts and payments are all on one goods to A., of Liverpool, to sell on his account, 
.side. Hemming s v. Pugh, 4 Giff. 456 : 9 Jur. and drew bills against the goods, which A. 
(N.s.) 1124’; 9 L. T. 283 ; 12 W. E. 44. accepted. A. then placed the goods in the hands 

Demurrer to a bill alleging that the defendant of B.,his correspondent in London, with instrue- 
had received sums of money as agent for the tions to sell them or cause them to be sold, and 
plaintiff, the particulars and amount of which drew a bill upon B. for 1,680?., which B, accepted 
were unknown to the plaintiff, and praying for on the security of the goods, but with notice 
an account and full discovery of every sum of that the plaintiff had consigned the goods to A. 
money received by the defendant for the plain- for sale on his account, A. became insolvent, 
tiff, allowed. II. leaving the bills drawn by the plaintiff unpaid. 

When a bill against an agent for an account B. paid the bill for 1.680Z. . and then sold the 
alleges certain, specific, questions that bave arisen goods for 1,300L A bill filed by the plaintiff 
as the ground for taking the account, and these against A. and B. for an account and payment, 

quest ms are it 5 led agaii t the laintiff, th by B of the proceeds of the goods, was dismisse 

bill will be dismissed. Great Western Insurant' with costs. Ih. 

York v. Cunliijc 43 I J , Oh. T4 1 ; The plaintiff, a solicit r, employed the defen- 
L. E. 9 * h. 525 : 31 L, T. 661. clt nt foi some years as an oe lasional clerk and 

Bo sustain bill foi ccount there must be to e< 1 ;t rents, without lowing fixed the terms 

rrmfrml flpman Is; t aF dnin - C/mrlo , , J 1- A > or . ..n.? ,, .>3 ., . i 4 
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dams action at law: — Held, that the plaintiff as against him, if living, it would have been, and 
was not entitled to an injunction. The mere as against his estate after his death, it was not a 
fact of mutual receipts and payments cannot be matter for an action for negligence, but a matter 
said to give the right to an account in equity, of account between principal and agent, and the 
The account must be not merely from the number client had a right to reject the charges for dis- 
. bf items, but from its own nature, so complicated bursements on the insufficient securities. Smith 
that it could not be taken in a court of law. v. Pocoche, 2 Drew. 197 ; 23 L. 011.545; 18 
' Fluke r v. Taylor, 3 Drew. 188. ' Jur. 478 ; 2 Eq. R. 308 2 W. R. 285. 

By Party jointly interested with Principal.] — Costs.] — If an agent does not render his 

A. having admitted B. to an interest in an accounts within a reasonable time, he must 
adventure, B. makes remittances to the agent of bear the costs of a suit instituted to have the 
the concern in London, which he directs to be accounts taken, and it will not be any excuse 
carried to the account of A., and he also remits for him that he offered to pay on account a 
money to A., for A. to remit to the agent on his gross sum, which it turns out would have 
account; the agent kept the account with A. covered all that was due from him. Collycr v. 
only : — Held, that B. could not sustain a bill for Dudley , Turn. & R. 421 ; 2 L. J. (o.S.) Ch.*15. 
an account against the agent. J 'fax well v. Grey, An account was directed against the collector, 
(;> L. J. (o.S.) Ch. 128. _ not disturbing accounts settled with .the -pre- 

. Where notice is given by a party to his agent decessors, with liberty to surcharge, and the 
in a particular adventure, that another person is defendant, who resisted the account, was ordered 
jointly interested with him in the adventure, this to pay the costs to the hearing. Ib. 
priffia facie imposes upon the agent the necessity To a bill against an agent for an account and 
of accounting with such other person for his payment of balance due the defendant answered, 
share of the adventure ; but this obligation that he had paid over more than he had received, 
ceases to exist if the transaction shows that it and claimed a balance due to him. It being 
was the intention of such other person, and of proved that the balance was against him : — 
the party originally interested in the adventure, Held, that he must pay, in addition to the 
that the agents should account solely with the balance due from him, the costs of suit. Fry v. 
latter. Killoclt v, Gneg, 4 Russ. 285 ; 28 R. R. 92. Fry, 10 Jur. (x.s.) 983. 

Inclusion of Solicitor’s Bills.] — In a suit by a 
principal against his steward and agent, the vii. Period. 

decree, in conformity to the prayer of .the- bill, Agent a Trustee.]— An agent who is era- 
directed an account to be taken ot rents, profits, p 0were( q to retain in his own hands his prin- 
and timber money received by the defendant on C ip a p s money, for the purpose of investment, is 
the plaintiff s account ; and also directed the a trustee for his principal, and cannot set up 
master, m taking the accounts, to make the the Sfcatu t e of Limitations as a bar to a suit for 
parties ail ]ust allowances. The defendant was an account. Burdick v. Garrick, 39 L. J., Ch. 
a solicitor, and had acted as such for the plaintiff, 369 L K 5 Ch .. 233 . 18 R . 88 ’ 7 . 
during ms stewardship, and bills of course were 

due to him from plaintiff. The master, at the Where Brand.] — Interest and costs decreed 
plaintiff’s request, taxed the bills, and in taking against a steward upon fraud, wilful conceal- 
the accounts under the decree, included the ment, &c., and in such cases generally there is 
reduced amounts of them amongst the just no limitation of time. Ilardwlclte (J2arV) v. 
allowances to which defendant was entitled. Vernon, 14 Yes. 504 ; 9 E. R. 329. 

The plaintiff excepted to the report on that 

account and the court allowed the exceptions. Incorrect Entries.] It a company docs not 
JolUffe v. Hector , 12 Sim. 398. discover, and has not the means of discovering, 

the correctness of entries in a succession of 

Evidence of Overcharge.]— It is the duty of a accounts rendered by their agent, they are not. 
sworn broker of the city of London to charge after the decease of the agent, precluded by 
his principal only the cost price of articles pur- lapse of time, or by certain shareholders omit- 
chased for him, in addition to his commission, ting, against opposition, to press for explanations 
and the principal having averred in an action previously asked, from showing that such entries 
that the broker had charged him a greater price are not only erroneous but fraudulent. St a hit on 
than the cost price which the plaintiff had paid : v. On mm Co., 24 Beav. 346 ; 27 L. J., Ch. 89 ; 
—Held, that it was sufficient proof of such aver- 3 Jur, (N.S.) 1235. 

ment to produce a running unsettled account Where the accounts of an agent acting for 
between the parties, by which it appeared that a company have been improperly kept, or 
the principal had paid more than the amount of mystified, and not duly rendered and explained 
the overcharges, although on the whole account, when asked for, the court will direct them to 
ami when the balance, at a subsequent period, be taken through a period of twenty-five years, 
was struck, the principal was indebted to the though accounts sent in had been acted on, 
broker in a sum far exceeding such overcharges, and though shareholders who asked for further 
Procter v. Brain, 2 M. & P. 284 ; 3 Car. & P. 53 6 ; information and explanation on such accounts 
7,L. J. (o.s.) C. P. 66. did not persevere to obtain them. lb. 

liability to Discovery- London Brokers.]- A lal L "^holder was the numager of the 
^ an te col 94? J affairs of a company. He .rendered accounts 

regularly from 1826 to his death in 1851. These 

Suit for Account or Action for Negligence.] — accounts were not challenged in his life, but 
A. placed moneys in the hands of her solicitor, after his death items exceeding 2,000k a year 
who acted also for her as a money scrivener, were questioned by the company, for which 
undertaking to find securiries for her. He placed no vouchors could be produced and no satis- 
tut moneys om on insufficient securities, a is- actory explanation given. The . count was 
representing to her their character :• — Held, that opened for the whole period of twenty -live 
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vears, and it was directed to be taken with made by the defendants i n theii accounts . with 
special directions. -2 &. the plaint Iffs. The defendants vveie chained with 

Distinction between the cases where the having bought goods at one price and^ invoiced 
business of a company is conducted by a mere them to the plaintiffs at an increased pi ice ; that 
agent and where it is managed by a shareholder having been instructed to buy white goods, they 
who is a quasi co-partner, 11). purchased grey goods and got them bleached, 

A decree was made in a suit for taking and charging the plaintiffs more than the price of the 
adjusting a complicated series of accounts. The grey goods plus the cost of bleaching ; that they 
decree was limited to 1.825, under the impression had not credited the plaintiffs with the discounts 
that all previous accounts were correct. Upon allowed to themselves ; that they had charged for 
discovery that errors existed in the earlier insurances that they had never effected ; that 
accounts, another suit was instituted, and after they had sold their own goods to the plaintiffs at 
proceedings had been taken a compromise was a profit; and that they had overcharged tire 
made, under which a sum of 220,000/. was paid plaintiffs in other waj s. 1 he main defences raised 
by the plaintiffs. On motion for an injunction were, that the plaintiffs knew of the charges, and 
to restrain proceedings in Scotland, a • question that they were in accordance with the custom of 
vvms made, whether the order for compromise the Manchester trade, and that as regarded the 
precluded the taking of accounts prior to 1825. insurances which had been charged for but not 
or whether that order included all the accounts effected, the defendants had themselves insured : 
between the parties. Romilly. M.R.. decided —Held, that the plaintiffs did not know of the 

that the earlier accounts must be taken, and overcharges, 

for that purpose he set aside the compromise, the Manchester trade to make such c 
On appeal: — Held, that the compromise was 
binding from 1825, and the defendants electing 


and that there was no custom of 
vereliarges. 

Willlamaon v. Barbour, 50 L. J., Ch. 117 ; 9 Oh. D. 
529 ; 37 L. T. 698. 

Held, also, that in a case between principals 
and agents, one case of proved fraudulent over- 
charge is sufficient to open the accounts between 
Ok, 30 L. Ch. 713 ; 7 Jur. (N.S.) 615.; 1 L. T. I the parties, and that in the present case far more 
659— -L.JJ. than enough had been proved to induce the court 

to. open the accounts, and that the usual decree 
Bequest for Special Account.] — A. filed a bill f 0 r that purpose must be made. lb. 
against B., who had been his commercial traveller, Account opened, and general account decreed 
charging misconduct and asking for an account against an agent who was also tenant to his 
during the term of service and payment by way principal, in respect of fraud; and laches in land - 
of damages, and stating that in 1861 he had } or j glider the circumstances, not an objection, 
written to B., directing him to send him a special jjeawnmit v. BonUbee , 7 Yes. 599 ; 5 Yes. 185. 
account. B., vv r ho denied the misconduct, stated Fraudulent accounts between a principal and 
that he had always given A. a general account : — factor opened from the beginning, the court hold- 
Heicl, that A. was only entitled to an account ^ n g that the relief ought not, under such circuin- 
, since the date of the letter requiring B. to keep stances, to be limiteefto a right to surcharge and 
an. account prospectively. Hunter v. Belcher, falsify. Clarke v. 'lipping, 9 Beav. 282. 

10 Jur, (N.S.) 663 ; 9 L. T. 501 ; 12 W. B. 121. A broker or agent being employed by a customer 
Held, also, that even if any particular damage to sell foreign stock, on a day specified by him in 
or misconduct had been proved, the court had a letter of instructions, purchased the stock in the 
no jurisdiction over such a matter, Ih. name of his partners, a firm in Baris, at the market 

_ , • v A ^ . . price of the day. Being also employed to pur- 

Other Cases.] An account decreed against a J hase foreign stock and bonds for his customer, 
land agent for tvventy- seven years previous to accorc p n g to his, the agent’s, recommendation, he 
the filing of the bill under the circumstances, transmitted accounts of the transactions to his 
but refused as to certain gi*atuiti^ received from )loyel . with brokers notes, Ac., as if he had 
tenants by the agent with the knowledge of his p Urc based the stock of third persons. In fact, no 
principal, which were charged to be extortionate, gt p or bonds were purchased, no transfers were 
but by the exorbitance of which the principal mad n0 bro ker’s notes passed ; but the sales 
was not proved to have been a loser, except so were ’ nom1na l of stock and bonds remaining in 
a f ^ a vCn ah * mCS ’ ' • the hands of the agent and his partners, and not 

Browne. Beat-. t>4U. set apart to nor appropriated to the customer. In 

Account against a confidential agent m t0 eflect these purchases, loans of money 

possession of estates since 17bt> without giving a bv the agent to the customer, upon 

any account to his principal, residing m Ireland, t tb & tho st £ k and Ws should remain 

and an inquiry mto the circumstances of a lease - a osit in the h . m ,. l3 of the agent, to secure 
panted under his direction and ,n which lie Payment of money advanced. The stock 
took an interest. Ormond {Lady) v. Hutch,* d br g| s wero afte , W aA sold at a loss under the 
13 >es ’ if - • Afllrmed > 10 T es ' J4 ' advice of the agent. In 1810 an account of these 

transactions was rendered, and settled between 
viii. Opening Accounts. the customer and the agent : and great loss ha ving 

See Hunter v. BMer. col. m. A' 11 iucur,ed .W"* ffi' 'T™ : ’ s ‘, 11 ’’.'A 

balance was paid by the customer to the agent. 

Fraud of Agent.] — A. firm of merchants, for- Upon bill filed in bs24 all the ( ransaetions werese 
merly carrying on business 'at Calcutta, sued a aside, and an account decreed against the agent. 

, firm at Manchester, who had acted as their agents BothnehUd v. Brook man, 5 Bli. (N.8.) 165; 2 
on commission for rhe purchase and shipping to Dow A Cl. 188. Affirming 3 Him 153; 7 
India of Mai Chester goods, to have the tried L. J. (o.S.) Ch. 163 ; 30 Id It. 1 4-7. 
accounts between the parties, extending back for 

a period off nearly 1 wordy years, opened and to In Favour of Agent.] — An ngeniV recount in 
ob? tin repayment of certain, alleged overcharges which he charges himself v iili sums recc ived, it> 
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not conclusive against Iil'm, as to the fact of those j from his ordinary duties, to perform works for 
receipts. The account may be opened to let in j B., and may come to the court for an account of 
the fact of the sums not having been received in | moneys received by B., to which he considers 
either of the following cases: If the account on j himself entitled under the contracts. Waters v. 
the face of it discloses that the money has not j Shaftesbury {Earl), 12 Jur. (X.s.) 311 ; 14 LmT, 
been actually received ; if the principal shows j 184; 14 W. R. 572. 

his conduct" that be knows the money has not j Two deeds were executed between a company, 
been actually reci i ve:I ; or if the princip. 1 does not j a landowner, and the agent or steward of the 
express his dissent .to a subsequent correction of ] latter, the effect of which would have been to 
the account by the agent, in which correction he j constitute the agent contractor for the execution 
relieves himself front the sum with which he had j of improvements upon the land, which were about 
previously charged himself. Shaw v. Dart-nail , | to be effected, for a certain sum of money, to be 
0 B. .& a 56 ; 1) 1). & R. 55 ; 5 L; J. (o.s.) K. B. | advanced by the company to the landowner for 
35 ; 80 R. E. 246. | the purpose. The works having been completed 

A. sends B. as a. factor abroad, and commissions under the agent's superintendence for a less sum, 
him to draw on a foreign merchant, which he the agent tiled a bill against the Ian downer, 
does, and so states in the account furnished. A. claiming as contractor’s profit the difference 
gives credit for the bills drawn as cash ; but the between the actual cost and the sum actually 
bills are not accepted, by the contrivance of A. advanced to the landowner by the company : — 
B. shall not be concluded by that account, but be Held, on appeal, that it was competent to the 
paid. Ward v. Brand, Colles's P. C. 57. defendant to show that the intention of the 

parties, when the deeds were executed, was that 
the plaintiff should be only nominally the con- 
b. Of Principal. tractor, and the evidence establishing this, that 

Proceedings in Equity.] — It does not follow 
that, because a principal is entitled to have an - 10 • Ll * ** ■ J * ■ r * ^ * 

account taken iir equity as against his agent,. the Mutual Dealings.]— An action at law 

agent has a similar right against his principal, being brought to recover the produce of some 
°* t ie pTiuci pal rests , on. the .trust foreign specie remitted by a merchant abroad to 
ami confidence reposed in the agent, but the an agent in London, the agent filed his bill, 
agent reposes no such trust or confidence in the alleging generally that there were mutual deal-' 
^dwwh v. Stanley , J Iiare, 62/ ; 16 i n gg and transactions between the parties, and 
tJur. i>oo. praying that an account might be taken of them, 

Where Account Necessary to Determine a J?4 !° l ’ :an injunqtio^ A demurrer was [allowed. 

Remuneration of Agent,] — Where a salary is S *' - Santos, 1 \ . J. a 74. See aha 2 
payable to a servant in proportion to the profits * ■ <5 °* 

of his employers, the tpiestiou whether the servant For Cost Price of Goods.]— Plaintiff, a factor 
hah a right to come into equity tor an account abroad, having exceeded the price limited for the 
and payment, m lieu of suing at law, depends purchase of hemp, the flefendant, who objected 
.upon whether the aecoimtsare ot a too compli- to the contract, but afterwards re-shipped and 
cated nature to be gone into by liar rimy- disposed of some of it on a risk, was ordered to 

tyfi v • '' ’ 6 Jiir. account for the cost price. Cornwall v. Wilson , 

Of*) 0 ' 6 5 8 W * 802 - . 1 Yes. 509. 

An agent entitled to receive a commission on Factor exceeds orders on one part, saves on 
business done for his principal cannot, on those another, the principal to take the whole. II. 
grounds alone, maintain a bill for an account 

against the principal. Smith v. Zereaiuu 2 For Infsrest.] — The defendant wrote to his 
I)e G, J. & S. 1 ; 3 N. 11. 18 ; 38 L. J., Ch. 167 ; receiver and professional agent as follows: — “ If 
9 Jur. (N.s.) 1140 ; 9 L. T. 313 ; 12 W. R. 31. you will remit the 400/., i can give you a note 
A trading firm agreed to give to an agent a for it when you come to London.” The money 
commission on orders obtained by himself, and a was advanced, but no note signed : — Held, that, 
commission at a different rate on orders not a special contract must be inferred, and that 
obtained by him, but given by persons first interest was payable by the defendant. Ilium das 
introduced by him -Held, that the fact that v. Seise y {Lord), 2 Beav. 359. 
the agent must in general be ignorant of the An agent, who managed the money matters and 
latter class of orders did not entitle him to file a investments of his principal, rendered accounts 
bill against his principals for an account of what charging interest on the mortgages as received, 
was due to him for commission, but that his and representing that there were no arrears. He 
remedy was at law. lb. also paid over the balancesappearing due on such 

A., by his bill, alleged that he was employed by accounts: — Held, that the agent could not, on 
the defendants to obtain orders for goods on the death of the principal, charge his estate with 
commission ; that orders had been given to the the interest, on the plea that it had not been 
defendants in consequence of his introduction,' actually received from the mortgagors, but had 
the commission on which they refused to pay; been advanced by the agent to the principal for 
and he prayed for discovery and an account : — his accommodation. He was, however, allowed 
A demurrer, on the ground that an account might to use the name of the representatives of the 
oe taken nr. law. and that the court had no juris- principal to recover what might be due from the 
diction, was overruled with costs. Shrjiard v. mortgagor on giving an indemnity, Owens?. 
Brown, 9 Jur, (2ST.S.) 195 ; 7 L. T. 499 ; 11 Y r . E. Kirby, 80 Beav/31. 

X-6^-2*.- ,fi . 'h' v 'e ■■ ■ _• y n '/.w. . ■; . ' h- : -'A i . y : . .. y ' ’ j ;'•/ '• : r ; 

Agent Establishing Title to Estate— Liability 
- — - Separate Contract with Agent. ]— Ti A, is of Principal for Mesne Profits— Estoppel,] — 
employ e 1 by B. as his n :• nt at a fixed"* salary, A, Where : n agent had pi i nitted his principal to 
v >v nevertheless enter into a contract, apart expend money on m estate which the agent 

YGL. XI. 32 
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E. out of the business premises, and E. several 
times had to break the lock to get in. M. made 
an assignment of the premises and stock in trade 
to P., and P. advertised them for sale. E. filed a 
bill against M. and P. to restrain the exclusion 
and the sale. The defendants demurred for want 
of equity, and the demurrer was overruled with 
costs. Backus v. Moss, 14 W. B. 327. 

And ^ Estoppel. 

Defence of Jus tertii] — A contract establish- 
ing between the contracting parties the relation 
of principal and agent, is made absolute in law 
by the latter acting under it ; and* an insurance 
broker cannot, as an agent, dispute the claim of 
his only known principal, on the ground that 
other persons were interested in the subject- 
matter of the insurance ; their claims would be 
a question between the assured and the persons 
so claiming to be interested. Boberts v. Oqilby , 
9 Price, 269 ; 23 K. 11. 671. 

The plaintiff, the elder brother and creditor of 
an intestate, being in possession of the goods of the 
intestate, under a bill of sale, said that he should 
not insist on his bill of sale, but that he should 
divide the goods with the other creditors, and he 
employed the defendant as auctioneer to sell the 
goods. After the sale by the defendant, , the 
widow of the deceased gave the defendant notice, 
through her attorney, not to pay the plaintiff, 
but to retain the money until all the creditors 
came in, that it might be divided rateably 
amongst them. No letters of administration 
were taken out : — Held, that the defendant was 
prlma facie bound to account to the plaintiff, 
from whom he had received the goods ; and even 
if he would have been at liberty to set up the 
jus tertii. and show as a defence against the 
plaintiff, that he was bound to account to a third 
person, still that he was liable, no title being 
shown by him in any third person. CrossJiey v. 
Mills, 1 ‘C. M. & Ik 298 ; 3 L. J., Ex. 297. ‘See 
Dickenson v. Navi, 4 B. & .Ad. 638 ; 1 N: & M. 721. 

A wharfinger had malt deposited with him, on 
account of B., and B,y as a security for money 
advanced by the plaintiff, made a sale of the 
goods to him, with a condition annexed for 
repurchase by B., at such an advanced price as 


afterwards claimed as his own, and to which his 
real representative established a legal title by 
ejectment, the court granted an injunction to 
restrain an action brought by the agent’s repre- 
sentative for some profits. 

Lewh % 1 Y. & Coll. 427. 

See further Practice 
Inquiries, 


Accounts and 


General Buie.] — An agent cannot dispute the 
title of his principal ; and, therefore, where a 
ship originally belonging to one of two part 
owners, had been conveyed to B. for securing a 
debt, and B . became the sole registered owner of the 
ship, and afterwards, as agent for both partners, 
insured the ship and freight, and charged them 
with the premiums, and, on a loss happening, 
received the money from the underwriters:: — 
Held, that he was accountable to the assignees of 
the surviving partner for the surplus, after pay- 
ment- of his own debt, and not to the executors of 
the deceased partner to whom the ship originally 
belonged. I) iron v. Hammond , 2 B. & Aid. 310. 

Where a merchant in Newcastle, who was in 
the habit of consigning goods to his agents in 
London, for sale, and of drawing upon them to 
certain amounts, had overdrawn his account and 
advised his agents that he would ship them 
twenty tons of alkali to cover his draft, and did 
accordingly ship the alkali on board a ship of 
the defendants, who were wharfingers between 
Newcastle and London, and received from the 
•defendants’ servant (the captain of the ship) a 
boat receipt, to the effect, that the goods were to 
be delivered to the plaintiffs Held, that the 
defendants were estopped from denying the 
plaintiffs’ title to the goods upon their arrival in 
London. Brans v. 1 Yickol, 4 Scott (N.R.) 43; 3 
Man. & G. 614 ; 11 L. J., C. 1\ 6 ; 5 Jur. 1110. 

An agent cannot get an adverse title, unless he 
can distinctly show that the acts on which he 
relies are in respect of title, and not in respect 
of agency. Att-Gen. v. London Corporation , 2 
Macn. & G. 247 ; 2 Hall & Tw. 1 ; 19 L. J., Ch. 
314 ; 14 Jur. 205. 

In a case where A. had agreed to remit certain 
consignments to B., and" B, had agreed to 
account with A. for the proceeds of such con- j 
signments : — Held, that it was not competent 
at any time afterwards for B. to assert a para- 
mount title to the proceeds of such consign- 
ments. Zulueta v. Yinent, 1 He G. M. A G. 315. 

A mining company in Cuba had for some time 
been accustomed to consign its ore to Z., in 
London, who furnished the money for the neces- 
sary supplies. A considerable debt having thus 
become due from the company to Z., the ore was 
suddenly consigned to Z. in the name of V., who 
brought an action against Z. for the proceeds, 
Z. thereupon filed his hill against the company 
and V., alleging that the last consignments were 
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The defendant did sell the goods, but kept the from the country ; and also engaged iE to be 
proceeds for R. Held, that he was entitled to responsible, together with the auctioneers, for 
set up the jus tcrtii, and had a good defence to the proceeds of the sales ” Held, first, that 
an action by the plaintiff. Middle v. Bond, 6 the employment of certain auctioneers to sell 
B. "S. 225 ; 34 L. J., Q. B. 137 ; 11 Jur. (N.s.) some of the books at the particular desire of the 
425.; 12 h. T. 178 ; 13 W. R. 561. owner of the library, did not release the book- 

A wharfinger received notice that goods cle- sellers from, their responsibility, in cohjinietioh ’ 
posited at his wharf were marked with a f raudu- with those auctioneers. Ckolniondelenv. Payne 
lent imitation of a trade mark, and that the owner 8 Car. & P. 482. ■■ ’ 

of the trade mark was about to apply to the Held, secondly, that the booksellers were not 
court of. chancery for an injunction to prevent released from such responsibility by the circuni- 
the sale of the goods ; after the injunction had stance of the attorney of the owner of the library 
been granted, but before the wharfinger had taking the promissory notes of those auctioneers, 
nor ice that it had been granted, he refused to instead of requiring certain bills of the pur- 
deliver the goods to the owner i —Held, that he chasers, which they ought to have given, unless 
was justified in equity in such refusal, and that he tied up his hands from proceeding against 
the owner of the goods would be restrained from the auctioneers until those bills become due 
•suing him at law, for a wrongful conversion of without first obtaining the consent of the book- 
the goods. Hunt v. Jfannere, 5 N. R. 181 ; 33 sellers who were to be responsible together with 
Beav. 157 : 34 L. J., Ch. 142 ; 11 Jur. (n.S.) 28, them. Ib. 

78 ; II L. 1. 723 ; 13 W. It. 363. The plaintiff employed the defendant, who was 

And see Bailment. a corn factor, to sell a cargo of corn, which he 

. ■ . _ _ _ , rT , accordingly sold to C. on the loth May. Infor- 

Delivery to Third Person, j —Where a con- mation was afterwards received that before 
signor had purchased goods on account of and this sale the corn had already been sold, on the 
at; the risk of his correspondent, and delivered 24th April, by the captain of the vessel chartered 
them to the carrier Held, that he could not by the plaintiff. This was not known at the time 
afterwards, on any disagreement, depart from to either of the parties. C. subsequently gave 
his duty, and deliver them to another person ; notice to the defendant that lie repudiated the 
and the latter taking the goods with knowledge contract, on the ground that the cargo did not 
of the circumstances would do so subject to the exist at the time of the sale to him. The plaintiff 
rights oUhe correspondent. Green v. Maitland, ! sought to recover the price of the cargo from 
4 Beav. 524. ; the defendant, who was a factor, on a del credere 

An agent in this country for a foreign principal commission Held, that the defendant was not 
having m his possession goods which by the act liable for the amount, as it was the sale of a 
•of the principal have been so appropriated as to cargo which did not exist at the time. Couturier 
be in equity the property of a third person in v. flastie, 5 H. L. Cas. 673 ; 25 L. J., Ex. 253 : 
this country, and having notice of the rights of 2 Jur. (N.S.) 1241. ’ 

the third person, cannot resist the demand of A commission to sell and transfer stock “ when 
that thiul person for the goods on the ground the funds should be at So per cent., or above that 
that they are held by the agent in his capacity price,” is a particular commission under which 
•ol agent, or impose on the third person, the an agent is bound to sell when the funds reach 
rightful owner, unreasonable conditions as the 85, and he has not a general authority to act for 
price of their delivery to him, because the his employer, so that he may defer selling till 
foreign principal lias directed him so to do. the funds should reach a higher price than 85. 
Application of tins principle in the case of dis- Bertram v. Gbdfray, 1 Knapp, P. C. 381. 
pitted rights as to cargoes of timber and the A mercantile house that had accepted such a 
bills of Jading representing them. Dresser v. commission and had not sold when the funds 
Hon re.,2G L. J., Ch. 51 : 2 Jur. (N.S.) 1151 — L.JJ. reached 85 : — Held, therefore, in equity to have 

made the stock their own from that time, and 
8. Ox Sale ok Purchase of Goods ordered to account to their employer for the 
v . j, _ . _ _ _ price ot it, with interest ; he in return accounting 

Liability for Price— In what Cases.]— An to them for the dividends he had subsequently 
agent who sells goods on credit is not liable to received in ignorance of the fact of the funds 
ms principal until he is paid by the vendee, having reached that price, lb. 
unless the delay inpayment was occasioned by If a broker, being employed to sell goods, sells 
11 ne s-dect. T arden v. Parker, 2 Esp. 710. them for a bill at a given date, and draws on the 
li an agent discloses the name of the vendee, buyer for the amount, he is answerable on the bill 
he is not liable for the price to his principal, to his principal. Be Feuvre v. Lloyd, 1 Marsh, 
unless he acts under a del credere commission. 3.18 : 5 Taunt. 740 ; 15 R. R. 644 
Alsep v. Sylvester, 1 Car. & P. 107. 

Goods were consigned to two for sale by com- Guarantee against loss.]— A broker, when he 
mission : upon a dissolution of partnership, the bought goods for his principal, agreed for half 
•commission to sell was assumed by one : — Held, per cent. to. indemnify him from any loss on the 
-that, having sold, he was rightly sued for money resale Held, that this undertaking was dis- 
bud and received, which action could not have charged when the principal had a fair opportunity 
been maintained against both, although an action : of selling to advantage, and neglected it, though 
ac f? )Ullt Pg w011 ^ have laid against him. . he was afterwards obliged to sell at a loss. 
ttel/s v, ms 7 Taunt. 403. Curry v. JSAemor, 3 Term Rep. 524. 

d be re .booksellers undertook to manage the 

tiry. tr pr< p: re and ha at th ?expc i so Indorsing Bills.] — An agent purchasing foieign 
' ‘ * ri ' c 8’ 'V-' i nl a lvci l' n g tin sales, hi Is h r his pi no pal. am i; d ms i ■ them to li tn 

anu settling with the auctioneers loracommis- withour qualification is liabh to the princu don 
SiOTl of 124 per cent., to include everv exnense ■ bis indnvspmpnt, hnwfJVAr btvio. 11 th a wimmicsifin 





of 1-lift Cl (liters, at which tlu plain ft’s at ended ' 
and at which the deeds of assignment were agreed 
to, but. at which neither the fraud, nor the claim 

: gd'd 
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Harden, 2 Marsh. 454 ; 7 Taunt. 159 ; Holt, H. P. 
342 ; 17 R. R. 478. 

Heglect of Instructions — Power to repudiate 
Acts.] — The plaintiff instructed the defendants, 
cotton brokers, to purchase for him fifty bales of 
cotton. The defendants, being also employed by 
other principals, made a contract in their own 
names for the purchase of 500 bales, and having 
informed the plaintiff that they had purchased 
fifty for him, he paid them part of the purchase- 
money : — Held, that the plaintiff was entitled 
to recover back the money, as upon a failure of 
consideration, since the defendants had never 
made the contract which he had authorised them 
to make, linstock v. lard hie. 3 H. k 0. 700 ; 34 
1. J„ Ex. 142 ; 11 Jur. (N.s.)oS6 ; 11 L. T. 577 ; 
13 W. 11. 970. 

Delay in signifying Dissent.] — A. con- 
signed and shipped goods to India for sale, and 
in his letter of instructions to his agent B., 
directed him to invest the proceeds in specified 
articles of merchandise or in bills at the exchange 
of the day, and remit them to England. B., 
instead of complying with this order, invested the 
proceeds in a commodity not specified in his 
letter of instructions, and informed A. of the 
purchase by letter, and transmitted • a bill of 
lading for the goods, which reached A. on the 
29th May, who notified to an agent of B., on the 
7th August, libs dissent from what had been done, 
the goods having in the meantime been lost at 
sea : — Held, that the laches of A., in delaying 
his notice of dissent so long, discharged B.’s 
liability ; and that the jury was warranted in 
finding that A. had assented to the purchase 
made by R. Prince v. Clark, 2 D.& It. 266 ; 1 
B. & C. 186 j 1 L. J. (o.S.) K. B. 69 ; 25 R.R. 352. 

Sale without Assent of Principal — Misrepresen- 
tation-liability for Charges.]— The plaintiffs, 
who were cotton spinners, employed a commission 
agent to sell their goods, and the course of busi- 
ness was for the agent to obtain the assent of the 
plaintiffs to each sale. The agent transmitted to 
the plaintiffs the particulars of certain sales, which 
he represented as having been made to specified 
purchasers, and afterwards rendered accounts, 
debiting himself with the purchase moneys, but 
not paying the balance. He afterwards executed 
an assignment for the benefit of his creditors, 
when it appeared that his representations as to 
liis disposal of the goods were untrue, and that he 
had in fact consigned the goods for sale as and 
with goods of his own tc» factors in India, and 
that the accounts had been settled between him 
and the factors on the footing of debiting each 
cargo only with the advances and charges made 
in respect of that cargo, but that on the whole 
account there was a balance coming from the 
factors: — Held, first, that the plaintiffs were 
entitled to have the proceeds marshalled, and the 
advances and charges thrown entirely on the 
agent’s own goods. li road bent v. Bartow, 3 Be 
Gr. E. k J. 570 ; 30 L. J., Ch. 569 : 7 Jur. (n.s.) 
479 ; 4 L. T. 193. 

Held, secondly, that ihb right tv: is dot 
excluded by the settlement of accounts between 
the plaintiffs and the agent, or by the former 
having had upon the agent’s books "the means of 


founded on it, was brought forward ; the prin- 
ciple being, that means of knowledge to affect a 
person with constructive notice must be such as. 
a prudent man might be expected to avail him- 
self of lb. 

Held, thirdly, that the right was not excluded 
by the mode in which the factors had rendered 
their accounts to the agent, nor by their not 
having themselves set up any claim- to marshal 
the proceeds of the consignment.. Ib. 

Held, fourthly, that the enforcement of this, 
right did not preclude -the plaintiffs from 
proving under the deed of assignment for the- 
deficiency. Ib. 

Power of Agent to compel Principal to Refund. 1 

— If a factor takes a security, payable to himself 4 , 
from a purchaser of goods, and gives his own 
security to his principal, without giving the name 
of the purchaser, the factor cannot compel his. 
principal to refund the money paid him. on failure, 
of the purchaser. SimjmnY. Swan , 3 Camp. 291;. 
13 R. R. 805. 

If an agent, in anticipation of the receipt of the- 
amount of sales for his principal, remit such, 
amount, and the purchasers fail to pay, it is not 
the loss of the agent, but of the principal ; contra,, 
if the agent sells on a del credere commission* 
McLarty v. Middleton , 6. W. R. 379, 853. 

Selling for Credit instead of Ready Money.] — 

A declaration stated that the defendant was 
retained by the plaintiffs as their broker, to sell, 
goods, and deliver the same, according to the 
terms of the contract, to such person as should 
become the purchaser. It then alleged that he- 
sold the goods to P., and P. purchased at certain 
times of delivery, the amount to be paid on 
delivery : — Held, that this amounted to an express, 
contract by the defendant with the plaintiffs to 
deliver what he sold for ready money only.. 
Boorman v. Brown , 2 G. k D. 793 ; 3 Q. B. 51 i ; 

11 L. J., Ex. 437 ; II Cl. k iff 1. 

Held, also, that an action of tort was maintain- 
able against the defendant for delivering without 
the price being paid. Ib. 

If consignees abroad, on a del credere com- 
mission, specially indorse bills to one of i heir- 
partners in London for the proceeds of goods, 
they having advanced money on the goods to the- 
consignor, the consignees must bear the loss on 
the bills being dishonoured while in the partner’s, 
hands. Incas v. Grant tu/, l Stark. 391 : 2 Marsh. 
460 ; 7 Taunt. 164. 

A declaration stated that, in' consideration that 
the plaintiff would employ the defendant as a 
coal factor to sell coals on account of the plain- 
tiff, the defendant promised the plaintiff that he- 
would not sell, the coals otherwise than for ready 
money, and allege l for breach that the defen- 
dant sold the coals otherwise than for ready 
money, to wit, at two months’ credit Held,, 
that the action was not sustained by the pro- 
duction of the following letter of instructions, 
given by the plaintiff to the defendant, and by 
proof of a sale of the coals at 1 5.v. HI per ion. at 
accredit of two months : /* Please sell for me- 
250 tons of anthracite coal at such a price as 
will realise me not less than 15.se per ton, net- 
cash, less your commission for such sale.” Baden 
V. Per nek, R> C. B. 8S6. 

A., a meiv.han at Liverpool, circulated oafu 
log lies of certain goods to be sold by auction,, 
subject to the following condition : “ Payment: 

delivery of bills of parcels, by i 
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jnu'l bills on London. Jo the satisfaction of the , in 1 ,1007. of it ready at any time, and B. having 1 , 
sellers, not exceeding three months date, to be ; after A.’s death, brought forward a mortgage 
made equal to cash in four months.' 5 B., a j security to himself for 2.500Z., and a deed poll 
broker at Liverpool, sent a catalogue to 0., a | executed by himself, declaring I,850Z, of it to be 
merchant* in London, who in return gave him | the money of A. : — Held, not" to discharge him, 
‘directions to buy certain lots, which B. bought | and that he must pay the money into court, 
accordingly. Before the sale began the auc- Leery y. Mould, 1 L. J., Cii. 23. 
tioneer suited that payment by known buyers . 

•\vas to be on the usual credit, two and two upon Defeasible Contract.]- — Money received 
months'; B., as a known buyer, ; received the by an agent under a defeasible contract ceases tod 
oviods without giving bills, and forwarded them *> e received to the use of the principal when the 
To 0. in London, with an invoice, stating that contract is defeated ; and the agent may show 
payment was to be equal to cash at four months; this as a defence against the principal, though 
and a few days afterwards B. drew on C, for the the fraud was entirely his. and the principal was 
amount, at four months from the day of sale, innocent of it. Murray v. Mann, 2 Ex* 538 ; 
which bill C. accepted, and paid at maturity. : 17 L. J., Kx. 256 ; 12 Jur. 634. 


which bill C. accepted, and paid at maturity. '! 1 Y L. J ., Jix. Job ; 12 Jur. 684. 

Within two months from the sale B. failed, : ~ , . - . . . 

never havim- given bills to A. for the price of; through Fraud of Principal.]— Money hart 

the otokIs ; anil A., finding that 0. was B.’s ! and , ^eeivert by an agent, in pursuance of a 
iirineiiial. sued him ‘for the value i-Held, that i fonti-acfc founded on tase statements made by 
lie could Hot recover, as C. would naturally be ! hls » money had and received to the 

induced by A/s catalogue to suppose that B. had j “, se ot persons paying the same and not to 

given bills for the goods at the time of the u ?f. tbe . principal : and the agent may 

' delivery, and therefore accepted B.’s draft under ! few tins as a defence against the principal, the 
a mistake occasioned by A. ; and, per Parke, J., ; f^ud being his, and the agent being innocent of 
: ; the. broker B. had not any authority from 0. to j A* Jy v. Legit or -Lee, 2 C. L. R. 251 ; 2 
make a contract for goods to be paid at two and | ■ * 

two months, and consequently C. was not bound Agent Betting for Prinoipal-Wagering.]- 

Jft. i v'L" J ' " >0 5 The Plaintiff employed the defendant for a com- 

j. (O.b.j i\. ±>. mission to make bets for him on horses. The 

Directory or Discretionary Instructions,] — The defendant accordingly made such bets, and he 
plaintiffs, who were London merchants, sent to received, the winnings from the person with 
the defendants, who were commission agents in whom he had so betted. In an action by the 
China, goods, to be sold bv the latteiC on the l ,la } llt,ft to1 ! th ® ai *iount which the defendant 
terms contained in the following letter: “ jf ; had so received : Held, that 8 & i) A ict. c. 109, 
tea is not obtainable at our limits you mav invest f* lb, which makes null and void all contracts 
one-half of the whole proceeds in silk, at prices b 7 W C)t wagering, did not apply to the Con- 
nor exceeding, &c. If silk is obtainable much tract between the plaintiff and defendant, and 
below these prices you may substitute it in part that, therefore, notwithstainiing that statute, 
for tea, even if the latter is to be had within our the plamtifr was entitled to recover m respect of 
limits, ar your discretion” : — Held, that, on tbe bets M bi ? h haA bcc L n l> ai<l to th ? defendant, 
looking at the whole of the letter, the words, v * Ad* 1 ™* (~b Jy J*» Ch. 841) overruled^ 

"you may invest,” were to be construed as ! T ‘TT Tb, 5 A* 77,’, » 

directory, and not as giving the defendants a | y* b * gA L. 1. 1-3; 33 YY. L. 831 ; 4.) 

discretionary power. JEidwhstle v. Lent, 1 Ex. j 3-1 • 725 C. A. 

tili: 18 L. J., Lx. IBS. Illegal Disbursements.] — Money deposited 

Selling Goods bought for Principal.]— In an with au agent, and expended by him in illegal 
action against an agent bv liis employer for disbursements, cannot be recovered from him by 
selling goods bought by his" principal, a custom tha principal, if the principal was at the time 
allowed as a defence that, in case of default by aw!U ' e o£ the ilk S’ al disbursements, or if he 
the principal, the agent might (being personally subsequently assented to them. Bayntiui v. 
liable on the purchase) sell on his own account. 1 M. & Hob. 205. 

Ithna rd x, Bramlur, 3 F. A E. 212. , _ , n rm 

J : Paid under False Pretences.] — There is a 

; remedy in equity as well as at law, by a principal 
a rw , r ' against his broker or agent, to recover a sum of 

' * j.tECEii i oi' Money. j money paid to the broker on his untrue repre- 

Duty to Account — Interest from Date of mentation that he had entered into a contract 


0. On II ec nipt of Money. 


Sefusal.]— The ilrst duty of an agent is to be . for bis principal, which alleged contract had in 
constantly ready with his accounts, and neglect in j AA 7X0 e “ x j s ^ cr) .f c * b L° } i v. Short, 6 Hare, 360 ; 
this is a ground for charging him with interest. ! b. 3., Oil, 280 ; 12 Jur. SQL 
I'ai-rtfi 1 v. Green, 1 Jac. & W. 185 ; 20 R. K. 258. j Wrongful Sale or Pledge of Goods.]— When a 
A person who lias received money as agent is ; fact01 . j®, rnise d money bv a wrongful pledge 
bound not only to account tor the same, but also of thc goods o( hh principal, it is competent to 

0 • "' e , ,° l ^ e JAfocipal when requested : tj, e latter, in tokHtg the account between himself 

]" 211 j 111 nction mi- iMi.ey ,;a-i unn , n ( factur. to ihand.'u i';;e e.io.L and trcal 

1 1 .L 1 -, jle « ‘ Kt l'> leamomi tllc , lu . r ai ed hereon as n,o y I id m ,d 

V Ml , 1 the da c ot tin ret isal , ipaj t r( t0 i u n ns t J' ■ v. Sten-a t, 4 

v Line % h Lq B TnTc U r W Harm,,t ihm lUi 2U5 : 5 Scott (.s-.lt.) I : 11 L..1..C.I*. 228. 

Where Agent has Appropriated Sums as 

Agent giving Security — Whether Discharged.] Payment. — A faeror in I ndoii purchased tram 
— A. having direct e<l his agent B to invest fci time to time silk for li„ and paid foi the same. 
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Remitting* Money received to Principal.] A 

defendant being employed to, procure payment 
of a bill, and to remit the produce direct to the 
piainriff, ix nutted it i<» a third ihm, u. whcrebv 
ftP*i J 11 ^ 0 the hands ,of the plaintiff's creditors : 
— Held, that the defendant was not liable for 
y'f aild received. Duncan v. Skijncith, 
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on account of any particular purchase. A general 
account current was kept by the factor, and then 
rendered to and checked by B., and the next 
account began with the balance of the preceding 
one. After the purchase of a certain lot of silk 
by the factor (which E. sold shortly afterwards 
to the plaintiff), two such accounts were delivered 
and balances struck in favour of R., showing 
that the factor had, subsequently to the purchase 
of this silk, received remittances from R. amply 
sufficient to cover both its price, and also the 
preceding items of the account against him. 
Subsequently, the balance being much against R., 
the factor sold this lot of silk to recoup himself : 
—Held, that the accounts showed an election by 
the factor to appropriate the remittances about 
the time of the purchase of this lot of silk in 
payment of the advance on account thereof, and 
that he was therefore not entitled to sell it, as 
against the plaintiff, to recoup himself. Siebrt 
v. Springfield, 9 L. T. 324 : 12 W, R. 73. 

Porn of Receipt.] — A., being a stranger, j 
deposited for a particular purpose in the hands 
of B., a country banker at J., 800 l. in local bank 
notes, (>357. of which had been issued by C. at 
D.: B. transmitted the whole of the notes 
immediately to C. f and was credited with the 
amount in account by the latter, who reissued 
the notes and stopped payment : — Held, that A, 
was entitled to recover the whole amount of the 
notes from B. as cash received by the latter to 
his use. GUlard v. T Vine, 7 !).*& R. 523 ; 5 
B. & C. 134 ; 4 L. J. (o.S.) Iv. B. 88 ; 29 R. R. 
190. And see Price v. Holbeck, 2 I)oug. 654. 

The plaintiff, a merchant in London, consigned 
cottons to the defendant and liis partners, com- 
mission agents at Bombay, with directions to sell 
the same, and remit the proceeds to the plaintiff 
in good bills on London. The goods were accord- 
ingly sold by the defendant and his partners in 
Bombay, and produced eight rupees and upwards 
per piece, but no remittance either in money or 
hills having been made to the plaintiff, an action 
was commenced against the defendant, who had 
come over to England Held, that the plaintiff 
was not prevented from recovering in an action 
for money had and received by reason of the pro- 
ceeds having been received, not in English, but 
in foreign, money, Dhrenspcrger v. Anderson, 

3 Ex. 148 : 18 L. J., Ex. 132. 

When an agent who receives money for a party 
pays it to another agent of that party, he is bound 
to pay it in cash, and not merely settle it in an 
account between that agent and himself, unless 
he can show an authority from his principal, and 
that there was an account between the principal 
and that agent, with a balance in favour of the 
agent. Hanley v. Canaan, 11 Jur, 1088. 

When a person is employed to receive money 
for another, and he employs a third person to 
receive it for him, an action for money had and 
received will not lie against the first without 
evidence that the money came to the hands of 
such third person. Matthews v. Iluydon , 2 Esp 


A defendant is not liable for a loss where he 
had collected some debts for the plaintiff, and 
sent them by the post, according to his direction. 
1 Warwicke v. Xoa1t.es , 1 Peake, 98 ; 3 R. R. 653. * 

Agent employed to Collect Bill — Payment sub- 
ject to Condition — Cancellation without Autho- 
rity.] — Where. an agent is employed by the 
holder of a bill to receive payment of it from the 
acceptor, and receives payment from him clogged 
with a condition without assent to which the 
holder is not entitled to retain the money paid, 
the agent is not. entitled to treat such conditional 
payment as if it were an absolute payment, and 
to cancel the bill as paid before he has received 
the assent to the condition. Dank of Scotland 
v. Dominion Dank, [1891] A. C. 592— H. L. (Sc.) 

Loss caused by Sub-agents. J— M. employed 
R. & Co., bankers in Edinburgh, to obtain ' for 
him payment of a hill drawn on a person 
resident at Calcutta. R. & Co. accepted the 
employment, and wrote promising to credit him 
with the money when received. R. & Co. trans- 
mitted the bill in the usual course of business to 
C. & Co., of London, and by them it was for- 
warded to India, where it was duly paid. R. & 
Co. wrote to M. announcing the fact of its pay- 
ment, but never actually credited him in their 
books with the amount. The house in India 
failed : — Held, that R. & Co. were the agents of 
M. to obtain payment of the bill ; that, payment 
having been actually made, they became ipso 
facto liable to him for the amount received ; and 
that, he could not be called on to suffer any loss 
occasioned by the conduct of their sub-agents, 
between whom and himself no privity existed. 
Maekersy v. Mam says, 9 Cl. A F. 818. 


Loss caused by Principal.] —The defendant, 
the salaried manager of a bank, was appointed 
treasurer without salary to guardians of the poor 
under the Boor Law Consolidated Order. A 
treasurer’s account between him and the guar- 
dians was duly kept according to the Poor Law 
Orders: moneys were from time to time paid 
into the bank of which he was manager to the 
account of the guardians, and orders signed by 
the guardians in conformity with the orders were 
cashed like cheques payable to order. A person 
in the service of the clerk to the guardians, 
who was. employed to fill up the orders for signa- 
ture by them, drew a number of orders in such 
a way that the amounts for which they were 
drawn could be increased by the insertion of 
words and figures in the blank spaces ; and after 
signature of the orders, he increased the amounts 
accordingly. He also forged indorsements to 
orders so increased in amount, and to others not 
so increased, and obtained payment of them at 
the bank. In an action by the guardians against 
the defendant it. was found as" a fact that the 
payment by the treasurer's clerks of the excess 
was due solely to want of proper caution on the 
part of the guardians and their clerk in signing 
the orders fraudulently prepared for their signa- 
ture Held, first, that the negligent drawing of 
the orders disentitled the guardians to complain 
of the payment of the excess. Halifax Union . 
V, Wheel a 'hjhl , 4 1 L. ... Pm. 12 1 : L. It. 10 Ex. 
IS3 ; 82 L. T,;;$Q^^ 

■ Held, secondly, that, as to the payment on 
forget! indorsements, the account at the bank was 
it effect the account of the miar Hans ; that Per 
bank was protected by 16 & 17 Viet. c\ 59, s. 19 ; 
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: -Expenses. ;: Iaoprred' by Agent,] — An agent having found for the plaintiff - Held, that A. 
employed to buy goods to be paid for at a future was entitled to recover the costs. Broom v. Hall , 
day paid, for them out of his own money, for .7 C. B. (N.s.) 503. 
the purpose of obtaining the discount allowed 

by the seller. The principal, with knowledge of Agent to buy Shares— Kec every of Difference 
these facts, directed the agent to clear the goods paid.]— If a party authorises a broker to buy 
at the custom-house, which, in the ordinary shares Tor him in a particular market, where the 
course of business, would be done after payment usage is that, when a purchaser does not pay for 
of the price bv the agent for his principal: — his shares within a given time, the vendor, 
Held, an adoption of the previous payment ; of giving the purchaser, notice, may resell, and: 
the price, and that the agent might sue the priri- charge him with the difference, and the broker, 
cipal for tlie price p s money paid to his use at his acting under the authority, buys at such market 
request. SeMme Hawley, 13 C. B. (x.s.) 45S ; in his own name, such broker, if compelled to 
7 L. T, 745 ; 11 AY. 11. 311. ' pay a difference on the shares through neglect of 

A charge made by an agent for the sale of his principal to supply: funds, may sue the prin- 
goods against his principal, for an allowance in cipal for money paid to his use. Pollock y. 
respect of warehousemen’s salaries, disallowed, Stables, 12 Q. B. 765 ; 5 Eaihv. Cas. 352 ; 17 
no such claim having been made in the accounts L. J,, Q. B. 352. S. P., Bayliffe v. Bntterworth, 
for fourteen years. Gray v. Ifaig, 20 Beat. 219. 1 Ex. 425 ; Bayley v. Williams, 7 C. B. 886 : 18 
Claim by the agent for expenses on account L. J., 0. P. 273. 
of the principal which, from the conduct of Stockbrokers and members of the London Stock 
the agent undertaking the business without Exchange, on the 28th of August, 1856, at the 
authority or agreement, could not be ascer- request of A., bought for him twenty shares in a: 
tained, disallowed. Beaumont v. Bon l trice, 11 bank, to be paid for on the settlement day, which 
Yes. 358. was on the 15th of September, and duly for- 

A foreign agent upon whom the entire manage- warded to him the usual brokers’ contract note, 
raent of a ship devolves, under circumstances of The bank stopped payment on the 3rd of Sep- 
great distress, and who acts bon A fide, is entitled tember, and ultimately became bankrupt on the 
to be equitably supported. The Tartar, 1 Hag. 11th. A. repudiated the transaction., and gave 
Adm. 1. ” the brokers notice not to pay the price on his 

account. They having been compelled according 
In conducting Litigation.] — AATrere an agent to the rules of the Stock Exchange to pay for 
has a general authority to receive and sell goods, the shares on the settlement day, sent A*, the 
and out of the proceeds to repay himself his certificates and transfers, and upon his declining 
advances, charges, and commission, the costs of to accept them, sued him for money paid: — 
an action, with a reference thereof, against a Held, that they were entitled 1o iccover, not- 
wrong-doer, who withholds the possession of the withstanding the stoppage of the bank, and the 
goods, bona fide incurred for the recovery of the refusal of the directors to consent to a transfer 
goods, are legal charges upon the goods, and may of the shares. 'Taylor ' v. Stray, 2 C. B. (N.s.) 
be set off by the agent in an action brought 175 ; 3 Jur. (N.s.) 540. Affirmed 2 t'. B. (n.s.) 
against him by his principal for the balance of 197 ; 26 L. J.. C. F. 287: 3 Jur. (x.s.) 964; 
the proceeds of the goods. Curtis v. Barclay , 5 AY. Ik 761 — Ex. Ch. 

7 1). & It. 539 ; 5 B. & C. 141 ; 4 L. J. (o.s.) K. B. In equity the liability of a principal to indent- 
S3. . nlfy his agent is not confined to actual losses, 

A principal is liable to reimburse bis agent but extends to all the liabilities of the agent 
for the amount of damages incurred by him in incurred on behalf of the principal. La erg v. 
defending an action on behalf of his principal, Hill , Crowley's Claim , 43 L. J., Ch. 551 : L. B. 
if the agent can show that the loss arose from 18 Eq. 182 ; '30 L. T. 484 : 22 AY. II. 586. ’ 
the fact of his agency, that he was acting C., broker for H., entered into contracts for 
within the scope of his authority, that if he purchase of stock for the next settling day (15th 
exceeded his instructions in the contract he of July, 1870). The contracts were in the usual 
entered into, such excess lias been waived and form, subject to the rules and usages of the 
the contract ratified by the principal, and that Stock Exchange, and the broker’s notes from 
the loss was not attributable to any fault or time to time sent to H. also had these words, 
laches on his own part. FriPamc v. Tagliaferro , When that day arrived 0., by request of H., and 

4 AY. B. 373— P. C. relying on a promise of H. to settle on that day 

Xhe indemnity due from a principal to his the amount then due to C. for brokerage and 
agent covers solicitor and client’s costs incurred losses, continued the contracts till next settling 
by the agent, and it makes no difference whether day. H. did not settle his account on the 15th, 
the contract of indemnity is expressed or implied. On the 16th the Norwich Bank, in which he was 
Hells an cl Croft In re. Official Receiver, Be partner, stopped payment, and H. became in 
jn/ite. 3 5 li. 169 ; /2 L. I. 359 ; 2 Man son, 41. fact insolvent. C. was thereupon declared a 
A., a hioLcr, contracted with B. for the pur- defaulter on the Exchange. According to the 
chase (on behalf of 0.) of certain goods. 0. rules, all his transactions were immediately 
terusing to accept the goods, B. sued A. for closed. No loss accrued to the principal by the 

bieach of the contract, L. had notice of the closing of the transactions before the next 

proceedings, but repudiated his liability, and A. settling day. Subsequently C. was readmitted 
defended the action unsuccessfully. In an action to the Stock Exchange, on payment of a compo- 
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suit instituted for administering the estate of j contract wasmade subject to the rules and regu- 
H., Cl claimed for the whole amount shown to lations of the Stock Exchange. The contract was 
be due to him for brokerage and looses, bv an not made with reference to any distinguishing 
account made up on the footing of .all trails- numbers of the shares, nor did the contract note 
actions being closed on the day of the insolvency specify any numbers. It is not the practice on 
of 11.. the amount of claim being calculated on j the Stock Exchange to specify the numbers of 
the full amount of the liabilities of G. in respect | the shares in dealing in bank shares. The defen- 
or the contracts for stocks, and not the amount { (Lant before the settling-day wrote to the plain-' 
that he had actually paid on those contracts: — • | tills repudiating the contract, on the ground that 
Held, first, that on the insolvency of H. the the numbers of the shares were not specified 
transactions might be closed according to the pursuant to 30 & 3.1 Viet. c. 29, s. 1. Notwith- 
rules of the Stock Exchange, without affecting standing such repudiation, the plaintiffs cotn- 
t he right of C. to an indemnity from H. Ih. pleted the contract and paid for the shares. By 
Held, secondly, that C. not having had a legal the rules of the Stock Exchange the committee 
release from claims under the contracts, but only recognise the members of the Stock 
being still liable in law for the full amount, was Exchange as the parties to contracts, and if a 
■entitled to claim against tire estate of li. for the member does not carry out a contract he may be 
full amount of losses on the contract, including declared a defaulter and expelled from the Stock 
not only what he had actually paid, but also the Exchange, and “no application, which has for 
amount for which he was legally liable. Ih. its object to annul any bargain on the Stock 
The defendant employed the plaintiff, a broker Exchange, shall be entertained by the committee 
■on the Stock Exchange, to purchase shares, unless upon an allegation of fraud or wilful mis- 
which he accordingly did. Before the settling- representation.” The plaintiffs sued the defen- 
■day the plaintiff became a defaulter on the dan t to recover the price of the shares paid bv 
Stock Exchange through inability to meet his them Held, that the plaintiffs were entitled 
■engagements, and, in accordance with the rules to recover. Seymour v. Bridge. M L. J., Q. B. 
of the Stock Exchange, the accounts which he 347; 14 Q. Ih D. 460. 

had opened were closed as between himself and The defendant instructed the plaintiffs, stock - 
the jobbers at the then current prices as fixed by brokers of Bristol, to purchase for him shares in 
the official assignee of the Stock Exchange, a joint stock banking company on the London 
The account in respect of the shares bought for Stock Exchange. The plaintiffs gave directions 
the defendant when closed, as above-mentioned, accordingly to their London agents, brokers on 
showed a balance in favour of the jobbers against the London Stock Exchange, who purchased the 
the plaintiff. According to the practice of the shares from jobbers on the Stock Exchange in 
Stock Exchange such closing of the account the usual way, without having in the contract 
does not affect the client if he, nevertheless, distinguishing numbers of the shares, it not 
desires to have the contract completed, and is being the practice oii the London Stock Exchange 
not in default to the defaulting broker ; and the to specify the numbers or otherwise comply with 
jobber in that case is bound to complete on the 30 & 31 Viet. c. 29 (Leeman’s Act), s. 1. By the 
settling-day. The plaintiff, on the same day rules of such Stock Exchange it is provided that 
when he was declared a defaulter and his the Stock Exchange shall not recognise in its 
accounts closed, subsequently informed the dealings any other persons than its own members, 
defendant that he could either have the contract sueh members, if they do not carry out contracts, 
completed as ^ above-mentioned, or he might being liable to be expelled from* the Stock Ex- 
aecept the official prices. The defendant said change, and that no application to annul a 
he would do the latter : — Held, that the defen- contract shall be entertained by the committee 
dant having ratified the closing of the account of the Stock Exchange unless upon a specific 
before the settling-day, was liable to indemnify allegation of fraud, or wilful misrepresentation, 
the plaintiff against the amount for which the Before the settling day the defendant repudiated 
plaintiff was liable to the jobbers on such closing, the contract, but the committee of the Stock 
IJunean y. Hill (L. R. 8 Ex. 242) distinguished. Exchange refused . to ' annul jth'e : - : bontractj and 
Martm Ribbons^ 58 L. J., Q. B. 187; 22 therefore the plaintiffs completed it, and paid 
B. I). 2o4 ; 37 W. II. 278 — C. A. the price of the shares. The defendant was 

. ignorant of the usage of the London Stock Ex- 

“7" continuing Contract.]--- A broker is not change with regard to dealings in shares of 
entitled to recover from his principal differences banking companies, and did not know that, the 
on stock which he purports to carry over on his j purchasing broker was by such usage bound to 
uehall when there is no existing contract between ' perform a contract for the purchase of banking 
such broker and any third party available for i shares, though void at law under Leeman’s Act: 
the principal at thejime when such differences j — Held, that the plaintiffs were not entitled to 
arise. Skelton v. I] ood, 15 K. 130 ; 71 L. T. 610. | recover from the defendant the money paid by 
. . them as the price of the shares, since the usage 

Agent omitting to do something made of the Stock Exchange to disregard Leernaif s Act, 
ecessary by statute. J The defendant employed an< l to recognise as valid a contract which was 
N\,- ; ' vv ' vere s to kl: okers on the j made contrary to that act, was unr is hie as 
.orn Bxcliange, to buy shares in a joint stock against strangers who did -not know it, and t here- 
in, nxing company. He had on many previous fore was not binding on the defendant. Perry 
occasions employed the plaintiffs to buy similar v. Harnett, 54 L. J..Q. B. 463 : 15 Q. ih TX 388*; 
shares, and on . none of those occasions did the | 53 L. I. 585— G. A. ' 

contract ur a . (lv3 , co Jiote forwarded to him specify j A. having instructed his brokers, B. & Co., to 


practice on the Stock Exchange, nor specifying 
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Between the date of purchase and the settling 
day the bank stopped payment, and proceedings 
were taken A.’s solicitors there- 
upon wrote B. & Co. repudiating the contract 
for purchase contained in the bought-note, on 
the ground that the contract was illegal and 
void, being in contravention of 30 Viet. c. 29, 
and giving notice that if they completed it, it 
would be at their own risk. On the same clay A. 

Wrote a private letter to B. calling attention to 
the formal letter, “ and I wish you clearly to 
understand that whatever* position you may have 
to assume with regard to them (the shares), 
consider myself fully hound to support you. 

The name of A., as the purchaser of the shares, 
was returned to G. by B. & Co., and on receiving 
a transfer and the share certificates, the money 
was paid by them to the transferor’s brokers. A. 
refused to execute the transfer, and returned it 
to B. & Co., in whose possession it remained, 
without, for some time, any intimation to the 
vendor that A. repudiated the transaction : — 

Held, that as the liability of C. (the jobber) in 
respect of the shares had ceased on the accept- 
ance of the transfer by B. & Co., it followed that 
A., though he had not executed the transfer, had 
in the circumstances, and not by definitely repu- 
diating the authority given to* B. & Co. as his 
agents, become equitable owner of the shares, 
and bound to indemnify the vendor against all 
loss and liability in respect of them. Loving v. 

Daria, 55 L. J., Ch. 725; 32 Ch, D. 625 ; 54 
L. T* 899 ; 34 W. Li. 701. 


Authority to Sell Shares on Stock Exchange.] 

— A person who employs a broker to sell shares 
on the Stock Exchange authorises such broker to 
make a conti*act of sale in accordance with the 
rules and regulations there in force, and under- 
takes to indemnify the broker against any liability 
incurred by him under those rules, unless the 
rules relied on by the broker are either illegal or 
unreasonable and not known by the principal. 
llarhev v. Edwards, 57 L. J., Q. B. 147— C. A. 

Turf Agent— ^Repudiation of Bet before Pay^ 
ment,] — The plaintiff, a turf commission agent, 
was employed by the defendant to make bets for 
him in the plaintiff’s name. After the plaintiff 
had so made some debts, but before he had paid 
those which were lost, the defendant repudiated 
; the bets. On the settling day, the plaintiff, who 
was a member of Tattersall’s, paid the bets, as, 
if he had been & defaulter, he would have been 
subject to certain disqualifications in connection 
witli racing matters, and he then sued the defen- 
dant for the amount so paid Held (Brett, M.E., 
dissenting), that he was entitled to recover the 
amount. Head y. Anderson, 53 L. J., Q. B. 532 ; 
13 Q. B. I). 779 ; 51 L, T. 55 ; 32 W. Ii. 950 ; 49 
J. p. 4 — 0. A. ' 

Acceptance of Bill by Agent.]— Quaere, whether 
a commission agent is entitled to be indemnified 
out of the proceeds of his principal’s goods sold 
by him against all liabilities incurred by him on 
account of his principal, including the amount 
of an accommodation ‘bill drawn by the principal 
and accepted by such agent. ILoodv. Siallybnm, 
3 App. Gas. 880 ; 38 L.T. 826 : 27 W. K. .1— P. C, 
If a broker advances money, and gives his 
acceptances on the credit of goods 1 deed in his 
hands, the owner cannot demand them without 
a full indemnity ; and giving his coiuiter-accept- 
: anees, or those of any other person, to the amount 
of th< se m n by the trader, and becoming- nay- j 


able at the same time, is not a sufficient indem- 
nity. Pulteney v. Keijmer . 3 Esp. 182. 

12. Agent’s Lien, 

For General Balance.] — A factor has a lien on 
his principal’s goods for the general balance due 
to him. Godin v. London Assurance Co., 1 
W. Bl. 104. 

If A. deposits goods with B. for sale, and 
promises to pay the proceeds to A. when sold, B„ 
has no lien on them (if not sold) for the balance 
of his general account arising upon other articles. 
Walker v. Birch , 6 Term Eep. 258. 

On Bills.] — Bills remitted to a factor or a 
banker, while unpaid, are in the nature of goods- 
unsold, and, on failure of the factor, must be 
returned to the principal, subject to such lien as 
the factor may have thereon. Zinek v. Walker „ 
2 W. Bl. 1154.* 

Goods must be in Possession.]— A factor has 
no lien oil goods for a general balance, unless, 
they come into his actual possession. Kinloch 
v. Craig, 3 Term Eep. 119, 783 ; 4 Bro. P. C. 47 ; 
1 E. E. 664. 

A factor can only claim a lien for his general 
balance upon goods which come to his hands as 
factor. Dir on v. Stans field, 10 C. B. 399. 

Factor gains a lien on goods consigned to him 
from his correspondent for the balance of his 
account, as well as for the duties, &c., and may 
retain for such balance ; but if he parts with the 
possession of the goods to the owner, he loses 
the lien for the balance of accounts. Kruger v, 
Wilcox, Ambl. 252 ; Dick. 269 ; 1 Ken. 32. 

Where the defendants, as brokers, contracted 
for a quantity of stones, to remain on the 
premises of the vendor, rent free, for one month, 
and after that at a certain rent, to be paid by 
their principal, who subsequently gave orders for 
the removal of part, and directed that the residue 
should not be removed until further orders from 
him : — Held, that, never having in fact been in 
t he -possession or control of the brokers, they had 
no lien upon the goods for their general balance. 
Taylor v. Bohinson, 8 Taunt. 648 ; 2 Moore, 730. 

On Policy of Insurance,]— A. & Co., who carried 
on business at Hull as merchants, factors, ship 
and insurance brokers and general agents, had 
had various dealings as factors with B. & Co., of 
London. Whilst these dealings were going on 
between them, B. & Co. wrote to A. & Co. 
requesting them to get a policy of insurance 
effected for them on a ship, for a voyage from 
the Downs to South America, and thence to the 
West Indies. A. fc, Co. procured the insurance to 
be effected. B. & Co. remitted them the pre- 
miums, the policy remaining in the hands of A. 

& Co. : — Held, that A. k Co. were not entitled to 
hold the policy as a lien for the general balance 
due to them as factors from B. Co. Dixon w 
Stans field, 10 C. B. 399. 7 

As a Surety.] — A factor who becomes surety 
for his principal, has a lien on the goods sold by 
him for his principal, to the amount of the sum 
for which he lias so become surety. Dri ukwater 
v, Goodwin, Gown, 251. * ' '7 y. 

If a broker advances money, and gives his 
acceptances on the credit of goods lodged in his 
hands, he has a lien on them, and may retain 
thum until the nvner gives hin : full indeninilv 
Piilteney v. Knjmer, 3 Esp. 182. 





Right of Crown conflicting.] — Goods in 
hands of a factor, on which he had a lien 
advances, were seized by the crown under 
extent : — Held, that the lien of the crown cr 
rode that of the factor. Aft.-Gen. v. Tmcm 
11 M. k W. 01)4 : 13 L. J., Ex. TO. >Sec Att.-C 
v. Wuimdey, 12 M. & W. 179 ; 13 L. J., Ex. i 



E. EIGHTS AND LIABILITIES OF PRIN- 
CIPALS AND THIRD PARTIES. 

L Rights of Principal Against Third 
Party. 

a. Action on Contract of A gent. 

When Principals Undisclosed.] — When a con- 
tract is entered into by an, agent in his own name, 
the principal may sue upon it, even though it is 
in part to be performed by the agent personally. 


PheljM y. Prat hero, 16 C. B. 370 ; 3 0. L. E. 900 : 
24 L. J., 0. P. 225 ; 1 Jur. (N.s,) H70. 

Although an agent enters into an agreement 
for the purchase of an estate in his own name, and 
appears to act on his own account, yet, on the 


vendor's default in completing the purchase, the 
principal may maintain an action for the deposit 
in his own name. Norfolk (Duke) v. Worth/, 1 
Lamp. 337 : 10 B. R. 749. 

The rule that an undisclosed principal may sue 
and be sued upon roe "can ih a n tracts n adebvan 
agent in his own name, subject to any defences 
■or e< niii ics which without notice may exist against 
the agehfp,i«s.’r‘"“ 1 '‘ Llu1 ' k 


applicable xo policies of marine i 
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bills of lading come to the principal’s hands ; | insurance under the Canadian as well as under 
yet, if the agents partner in London writes ; the English law. Browning. \ , I roujietallnsun 
them word that their principal is become' bank- -| mwe Co. of Cam da, ■ L. R. 5 
TUpt and desires them to send the bills of lading, j 853 ; 21 TV . IL o87. 
and an order to the captain to deliver the goods | 1Rv,f 1T * ° aciimnsi, t 

- .l 1 .. : , . . 1 ■ 1 p . . 1 • 1JJ i , 


P. C. 263 ; 28 L. T. 

But in assumpsit on a charterparty executed 
to him, he may retain them for himself and com- 1 not by the plaintiff but by a third person wliu in 
pafiy against the assignees under the commission ; the contract described himself as "owner or the 
till paid and reimbursed so much as the part- i ship 5 ‘ : — -Held, that evidence was not admissible 
nership is in advance. Sure v. Preucd, 1 Atk. 245. ; to show that such person contracted merely as 

'! the plaintiff's as'eiit. Humble v. Hunter. 12 Q. B. 

: 310 : 17 L. J., Q. B. 350. 

13, Bankruptcy of Agent. i if a broker enters into a contract for an undis- 

' . , . , _ „ — . j-i tc j , +. closed principal, the latter may sue on such 

Eights of Principal — To Goods.]— If a j actor : contm f t in m s 'own name; and a, rule of the 
becomes bankrupt and the merchant s goods are exc | iail(Te< 0 n which the contract was made, which 
not mixed with his, the assignees shall not have : declares that a contract made by a broker for an 
them. Paid v. Birch, 2 Atk. 62L . i -undisclosed principal shall be regarded as the 

; Merchant’s, goods in, hand of factor are ; ccnitract of the broker only, does not control this 
liable to debts of a superior nature . ; otherwise of ; even although the principal was cognisant 
money. Whiteeondt v. Jacob, 1 Salk. 160. . | such mle> Humphrey v. Lucas, 2 Car. & K. 

Where goods consigned to a factor continue in 152 ^ p v . Waite, 37 L. J., Oh. 345 ; 

specie, and are found in his hands at the time of L ^ {; r ’ 165 : 18 h T g0 . 16 ^ R. 508. 
the bankruptcy, the principal is entitled to them There is in general sufficient privity of con- 
and not the creditors at large. Btiiuas, M tract to maintain an action, if the party actually 
parte, 1 Atk. 234 ; 2 Ves. ;>S2. making the con tract with the defendant was 

Furze, 3 P. Wins. 186. Mace y. CaacU , tovvp. act j n g‘f or the plaintiff, and intended at the time 

to make the contract for him, though the defen- 
dant was not aware that the contract was made 
for the plaintiff. Cooke v. Seeley , 2 Ex. 746 : 17 
L. L, Ex. 286. 

The name in which a contract is made is prim a 
facie evidence of the party for whom the contract 
was made ; hut it is not conclusive, except by the 
custom of trade in the case of bills of exchange. 
Ih. 

Brokers very often transfer stock without the 
principal being so much as mentioned, and yet 
lie may maintain an action against the person to 
whom the stock was transferred. Lissett v. 
Heave. 2 Atk. 394. 

Contract, whether with Principal or Agent.] 

-—Ilian action for the price of goods sold, the 
fact that the party who took the order from the 
defendant called himself a “ commission agent,” 
and exhibited plaintiff’s prospectus (there being 
no evidence that plaintiff sent an invoice to 
defendant or that defendant sent any order to 
plaintiff), will not be any evidence of a liability 
to the plaintiff. And if the party who took the 
order agreed that he would allow the defendant 
a certain, discount off the prices specified, this 
will tend to show that the contract was with him 
as principal. Burton v. Pontius, 27 L. J., Ex. 
139. 

Where an agent treated with defendant as 
principal, but, on the delivery of the goods, the 
ticket was made out in the principal’s name, it 
was held in an action for the price by the princi- 
pal, that the defendant was bound to inquire into 
the nature of the agent’s situation, and should not 
continue to treat him as principal. Pratt v. 
Willey, 2 Car. & P. 350. 

■ Principal must accept Burdens of Contract,] 

— Where a contract has been entered into by one 
man as agent for another, the person on whose 
behalf it has been made cannot take the benefit 
of it withoitt bearing its burthens, Bridot.ee v, 
Whitmore, 4 L. T. 622. 

Prior Contract by Agent — Delivery.] — If an 

owner of goods places his goods for sale in the 
hands' of an agent, and that agent, for the purpose 
% contract made by , 
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ers those goods to the person who has the plaintiffs could not recover upon the policy. 
. contract with him, in such a way that Maeltbum v. Ha dam, 57 L. J.. Q. B. 479 ; 21 
'ery the sale becomes complete, and the Q. B. D. 144 ; 59 L. T. 407; 36 W. it. 855 
to pay the price arises, that is just as Asp. M. C. 326. ’ 

e of his principal’s goods to that person, A policy of marine insurance effected through 
s m uch makes the purchaser liable to a broker is not rendered void by the non-disclosure 
pal, as if there had been no contract j of a material fact which was unknown to the 
goods were delivered. North-Western j assured and to the broker, though it had come 
} oynte>\ 64 L. J., l\ 0.27 ; [1895] A. C. ! to the knowledge of a different broker while 


Subsequently to some negotiations between A., Discovery— -Groods Sold— Profit made by Third 

a director of the company, and L., an offer by Party,]— Bill brought by principal to discover 
letter was made by L. to the company to take what goods defendant bought of his agent ; he 
from it a lease of its property. On the 9th demurred, for that he was not obliged to set hut 
December. 1886, A. wrote to L. saying that his what gain he had made by retail : demurrer • 
offer should be laid before the directors, and on ! overruled. L'rnet v. Recite i Atk. 394. 
tlie 13th December, 1886, A. again wrote to L. to i 

inform him that the directors accepted his I Privity of Contract— Foreign Principals.]— 
offer, and that the company’s solicitors had been j When a foreign correspondent instructs his Eng- 
instructed to prepare the necessary documents, lish agents to order goods for him in this country, 

Oil the 13th January, 1887, L. wrote to the com- the person contracting with the agent to supply 
puny alleging that he had discovered that he had such goods is not, although he knew for whom 
been misled as to certain facts, and stating that tlie goods were intended, liable to an action for 
he therefore withdrew all offers made to the breach of his contract at the suit of the priii- 
company. An action was thereupon brought by j eipal. ElUnfjcv Act ten- GcsdUehiift v. Clave 
the company against L. claiming specific per- 1 42 L. J., Q. B. 151 ; L. K. 8 Q. B. 313 : 28 L. t! 
forman.ce of the contract, and damages. It j 405. 

appeared that at the time when A. wrote accepting A foreign company entered into negotiations 
L.’s offer' he, although acting perfectly bona fide, through S. -& Co., London commission merchants, 
had not in fact obtained the formal authority of j for the supply, by C., of certain railway wheels 

the company to enter into the contract, and and axles ; and he, in consequence, had an inter- 

tliat the contract was not ratified by the company view on the 29th of January at S. & Co.’s office 
until after L.’s repudiation thereof — Held with S., one of the partners, and H., the manaffing- 
(applying the maxim, Ornnis ratihabitio retrotra- director of the foreign company ; and C. signed 
hitur et mandate priori aequiparatur), that the in a diary of S. tlie following entry : “ Mr. C* 
ratification by the company related back to the offers to supply 150 sets of wheels and axles 
date of the contract ; and that therefore the (describing them) at 3 11. per set, to be delivered 
repudiation by L. was of no avail, notwithstanding free on board at Hull during' February and 
that the company itself was not bound by the March. This offer to remain open until the 3rd 
contract until tlie ratification thereof took place, of February.” On the 3rd of February S. & Co.. 

telegraphed and wrote, “We confirm “the order 
j for 150 sets of wheels arid axles.” repeating- 

Ignorance of Principal— Whether Knowledge j the terms of the offer. Some of the sets were 

of Agent is Knowledge of Principal.] — The j delivered by C., the invoices being made out to- 
plaintiffs, a firm of underwriters, instructed j S. & Co., and they paid for them ; but the delivery 
Glasgow brokers to effect a reinsurance on an of most of the sets was after March, and the 
overdue ship. The Glasgow brokers thereupon company sued for a breach of the contract. At 
telegraphed to their London agents to insure at the trial it was objected that, the contract was 
the rate named by the plaintiffs. The London with S. & Co., and not with the company. The 
agents replied stating the market rate. Mean- judge left it to the jury to say whether the con- 
time the Glasgow firm received information of tract was with S. & Co., or with the company, 
the loss of the vessel,, and, without com muni- The jury found for C. : — Held, that the direction 
eating this to the plaintiffs or to the London and verdict were right, lb * 
agents, telegraphed to the London agents in the j When a foreign principal orders goods of a 

I 1!a e [o ms ure at the market rate, broker here, who buys them in his own name.. 

^ llbs uegotiat ions were carried on directly though the vendor knows he is acting ; s agent'" 

between fimpiamuiJs and tin London firm, who and the broker pays the vendor the purchase- 
effected a reinsurance at a higher rate than that money, which he afterwards receives from his- 
originally, named by the plaintiffs. Upon an principal, and it turns out that the goods were- 
action being brought against underwriters of not in existence at the lime of the eourracr, the 
this policy, lie jury found that the Glasgow firm principal cannot recover back the noney paid 
wore employed ^to effect the insurance and that from his agent, the broker, bod mist proceed 

II v, ' a "\ mwah their agency Held, against the vendor for it. UUhufta v. R rack Her. 

upon this finding, that, there having been eon- 3 O. B . (N.A) 812; 27 L. J C. K 90: 6 W h 
eealment of material facts by the Glasgow' firm. 215. 

' ■ ■ : V OWnO;-;/''' . : . W: /; . V . V j ; " ' > . ' A- W.W I i..!". 
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A firm of London stockbrokers received from 
C.. a country stockbroker, a power of attorney 
•executed by the plaintiff, who resided abroad, 
authorising them to sell certain stock for the 
plaintiff. They effected the sale, but credited C. 
with it in his account with them. C. subsequently 
became bankrupt : — Held, that the defendants 
were liable to refund the moneys to the plaintiff, 
as the credit to C. was not a payment to the 
plaintiff ; and that, though the power of attorney 
to sell earn e to them through C., the defendants 
were not entitled to treat the plaintiff as a foreign 
principal, and so to act as if C. only were their 
principal. Bridges x. Garrett (L. E. 5 C. P. 451) 
distinguished. Crossley v. Magniae, [181)8] 1 
Oh, 594; 8 E. 202 ; 07 L. T. 798; 41 W. B. 
-598. - 

The plaintiffs, who were landowners in New 
Zealand.; were in the habit of shipping wheat 
from New Zealand to England for sale on the 
London market, taking bills of lading which 
made the wheat deliverable to themselves in 
London, and indorsing these bills to M. and T., 
merchants and factors at Glasgow, with instruc- 
tions to sell the wheat in London. M. and T. 
having no house or agency in London, were them- 
selves in the habit of indorsing these -bills of 
lading to the defendants, who were corn-factors 
and brokers in London, for the purpose of their 
selling there the wheat. When any sales were 
•effected, M. and T. delivered account sales to the 
plaintiffs in the usual form, deducting a del 
credere commission of M. per cent., whilst the 
terms upon which the defendants were employed 
by M. and T. were different, being a factorage of 
21. per cent., and not a del credere commission. 
The indorsement of the bills of lading by the 
plaintiffs to M. and T. and by M. and T. to the 
defendants was in each case only for the purpose 
of selling the wheat and without the intention of 
passing any property in it. The plaintiffs knew 
that tlie sales, effected for them by M. and T. in 
London were made by brokers employed by M. 
and T., but the plaintiffs were in no way parties 
to the particular contracts of sale, nor were their 
names disclosed upon them. The defendants 
•effected sales of certain cargoes of wheat which 
had been so consigned for sale by the plaintiffs 
in the above mode, and paid the proceeds into 
their own account with their bankers, and from 
time to time made remittances to M. and T. on 
account of them ; but upon reference to the 
defendants 5 books of account the proceeds of the 
particular cargoes could be separated and identi- 
fied. M. and T. carried on a business at Leith 
as well as at Glasgow, and they employed the 
defendants in respect of both, and when they 
stopped payment, which they did, they were 
indebted to the defendants upon the Leith account, 
but not on the Glasgow account. The plaintiffs 
having brought an action against the defendants 
for the net balance of the proceeds of the said 
cargoes of wheat after deducting the remittances 
made to M. and T. in respect thereof, but with- 
out giving credit due to them from M. and T. on 
other transactions, the jury found at the trial, 
first, that the plaintiffs did not, through their 
agents, employ the defendants to sell and account 
for the proceeds of the wheat : secondly, that 
the defendants knew, or had reason to believe, 
that M. and T. were acting in the sales as agents 
for a third person : — Held, that the plaintiffs 
were not entitled to recover, as there was no 
privity of contract between them and the defen- 
dants, and the defendants did not stand In any 


1 fiduciary character towards the plaintiffs so as 
| to entitle the latter to follow the proceeds of 
their property in the defendants’ hands, and as, 
whatever right the plaintiffs might have had as 
owners to claim the wheat before it had been 
sold, they had no right, after such sale, to the 
proceeds without giving credit for the sum due 
, to the defendants from M. and T. on their general 
! account. Kero Zealand and Australian Land Co, 
j v. Watson, 50 L. J., Q. B. 438 ; 7 Q. B. D, 874 ; 

! 44 L. T. 675 ; 29 W. E. 694— C. A. 

| Eight of Third Party to Sue.] — A. and B. 

j agreed with 0., on behalf of a company intended 
j to be formed, that A. and B. should sell and the 
I company buy a certain business, and it was a 
term of the agreement that sixty guineas should 
j be paid to J. and P., solicitors, for their expenses 
| and charges in registering the company. The 
| memorandum of association adopted this agree- ■ 
j ment, and the directors subsequently ratified it. 
An order having been made for winding up the 
company, J. and P. claimed to prove for the 
sixty guineas : — field, that a contract between 
j A. and B. and the company, to which J. and P. 
were in no way parties, that the company should 
pay money to J. and P., would not entitle J. and 
I P. to proceed against the company. Gregor gx. 

Williams (3 Mer. 582 ; 17 E. E. 136) explained. 

I Empress Engineering Co., In 16 Ch. D. 125 ; 
j 43 L. T. 742 V 29 W.R. 342— 0. A. 

The mere fact that a company has received 
and adopted the benefit of services performed 
by a solicitor employed by the promoter in trans- 
actions preliminary to the formation of the com- 
pany, even where the company has agreed with 
the promoter to pay such preliminary expenses, 
will not give the solicitor any right to sue the 
company except through the promoter. There is 
a distinction; where a statutory obligation to pay 
is specially imposed upon the company. .;CMgt7tmd l 
ham. Alum and Chemical Co., In re, Peace , Be 
parte , 53 L. J., Ch. 290 ; 25 Ch. D. 103 ; 32 
W. E. 131— 0. A. 

In May, 1863, a father, on the occasion of the 
admission of his son as an underwriting member 
of Lloyd’s, addressed to the managing committee 
of that body a letter, by which he held himself 
responsible for all his son’s engagements in that 
capacity. Lloyd’s was then a voluntary associa- 
tion, governed by certain bye-laws, under which 
a person once admitted a member could not be 
excluded from membership except in the event 
of his bankruptcy or insolvency. In 1871 the 
society was incorporated by act of parliament, 
all the rights of the committee on behalf of the 
members being vested by the act in the corpora- 
tion. In 1876 the father died, and notice of his 
death was shortly afterwards given to Lloyd’s. 
In 1878 the son became bankrupt and thereupon 
ceased to be a member of Lloyd’s Held, that 
the committee of Lloyd's, and the corporation of 
Lloyd’s as their successors, were trustees of the 
benefit of the guarantee for all the persons, 
whether members or outsiders, with whom the 
son had contracted engagements as au under- 
writing member, and that the corporation could 
maintain an action to enforce the guarantee 
against the father’s estate for the benefit of all 
those persons, on the ground, as to the outsiders, 
that the brokers, through whom the son’s engage- 
ments with them were con fra c ed. vert , ush 
for their principals of the right which they 
themselves had to call on their own agents, 
Lloyd’s, to enforce the guarantee 1 n their 
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iTcf/'li A /^Tsi m -k4r R h 4 -t° ; ‘l 10 funds of his .principal, cannot, where circnra- 
J" Ui. D. iW , U U l. 481 , 2J V,. lx. ii>2 stances are suspicions, be allowed to insist on his 

u’i . , . . ignorance of the truth. Ferwicb Corpo cation v 

Where A. enters mto a written contract with 26 L. J., Ch. 20] • 3 Jiir /nsV 5 

,B. alone, for the purpose of giving B. a security W. R 208 L C ’ * K J J 

for the repayment of money which the recitals A stranger who is a party to a bargain with a 
2ft? ttnd D - servant wldch is afra - ad 4>on his master must 


tor the repayment at money which the recitals A stranger who is a party to a bargain with , 
show to have been in act advanced by C. and D. servant which is a fraud upon his master mus- 
jomt.y with B., G and D. are entitled to sue on account. Eurt India Co. v \ Henchman, 1 Ves J 
the agreement either directly or through B. as 289. 
trustee for them. Flower v. Fuller , 49 L. J., Ch. 

784 ; 15 Ch. I). 665 ; 43 L. T. 3.11 ; 28 W. E. Agent’s Debt to Bank charged on Principal’s 

, 7 , ... ri ^ Account.] — An agent, but without the knowledge 

And tee cases sub tit. Contract, ante, \ ol. I\ or authority of his princinaL and th* 


; lw Ul * D - bbo ; 43 L * 1 * 311 ? 2lS . w - Agent’s Debt to Bank charged on Principal’s 

, 7 , ... ri Account.] — An agent, but without the knowledge 

. ««* ca*x sub tit. Contract, ante, \ ol. 1 \ or authority of his principal, and the general 

v ^ " manager of a bank without the knowledge or 

authority of the bank directors, concerted for 
their own purposes the following scheme, which 
b. Fraud of Agent. court held to be entirely void for fraud, and 

' , - w , TT , , not binding on the principal. Two accounts 

Payment of Money.]— Where an agent has were opened with the bank in the respective 
made an agreement with a contractor which names of the agent and of the principal The 
amounts to a fraud on his principal, the principal agent, on behalf of his principal requested the 
may rescind the contract, with, the contractor bank to honour the agent’s cheques and guann 
and receive back money paid under it. Panama teed repayment, alTmoneya standing V the 
Pacific Jeleyraph Co. v. India-rubJm, credit of the principal to be charged with such 
Gutta-percha, and Telegraph Works Co., 45 L. J., repayment. The agent paid to his principal’* 
^l ; L. E. 10 Ch. 515 ; 32 L. T. 517 ; 23 account 1,500/., belonging to the pd^cipaSd 
m!" ,k ' ‘ v - drew on his own account for a like sum, which 

_ ^-bere a draft for money was intrusted to a he spent in promoting the scheme He drew 

broker to buy exchequer bills for his principal, other cheques on his own account, and paid the 
and the broker received the money and mis- proceeds to liis principal’s account as moneys 
applied it by purchasing American stock and belonging to the principal. Thus in the bank 
bullion, and afterwards absconded, but was taken books the agent’s account stood with a •lar° , e 
before he quitted England, and thereupon sur- debit, and the principal’s account stood with an 

rendered to the principal the securities fnr fKe emml rWH* aK 0 , w ,v 1 a. , A. 


tu wauuum urn pro- ms cremt weld, that he could recover 1 500/ 
ceeds from the assignees of the bicker, who his own money, but not the residue, which- never 
became bankrupt on the day on which he so had been his money. FriMsh and American 
received and misapplied the money. Taylor v. Telegraph Co. v. Albion Fa nk 41 L. J Ex 67 
Phtimp, 3 M. & S. 562; 2 Bose, 415 ; 16 R. B. L. B. 7 Ex. 119; 26 L. T. 257; 20 W. It! 

When a broker or other agent intrusted with 

the possession and apparent ownership of money Pledge of Securities.]— Dividend warrants on 
pays it away m the ordinary course of his busi- which the bankrupts in their character of stock- 
iiess tor onerous consideration, then the transac- brokers were intrusted to receive the dividends 


iVLoaey misapplied oy a stockbroker in payment 
to his bankers of a debt due to them can be 


1° ******* ? f Goods.]— Bill for the delivery 


Vt s t p r <ii • n«4T' V A f lc U anU tor an injunction to restrain the sale 

T r" 'izr w t V«‘V C ’ " b2 ’ 1 R ‘ 2 “° > b y , B -’ and to restrain A. and B. from parting 

*7 ... , . W1 th the goods, the goods being still in the pos- 

A manager ot a bank obtained the signature session of A., the agent. Demurrer by B. over- 

tbe 4 dnp a i C , h0 4 qU0 ’ P , lU ' 1 T 1 rtu,g 4 t0 be ,Rawn u l )0n ruled - v. llowcliffe , 3 Hare, 304] 13 

the bank by A., under the pretence that it was a Ch. 293 ; 8 Jur. 771, ’ 

receipt (A. being unable to read it), and then H„ a commission agent, being employed by B 

&’m».r T w d i ebt 0l .- 5lIS 0Wn with , the t0 off6ct sales of feooiis at B.’s risk, had goods 
the bonk ' T °* wa * en * ero< ? consigned to him by B„ to be forwarded to W. 

A on 1,^/i none k T jw," l he ba,lk to H ' fraudulentl y these goods to K. on his own 
iot entitlivi , aad aftexwnrds assigned his property to 


“a* -r-n , 4, . audio prove under the assignment for thu balance! 

p leLmos ’ bv way ol security. Fnmdbeid v. Fanow. 3 Do <4 T F J 570 ■ 

i'ftni a dcfn.nl oo-Anf /lnnoBf o/\ r r ^ A . 5 * u * 
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Agent.] — When a secret c. Payment to w— - - 

agent with the intention i . To Agents Generally. 

r^^on°Iub^^tly An agent authorised to sell goods 
•t \vitli ^iich mver on the absence of advice to the V^* 

al, 1, aSk influenced authority to receive the proceeds o 
>ntins; to stipulations pre- Capd v. Ihorum, - <gi. A . 
s of Ids principal, although The plaintiff ^placed goods m 

iven directly with relation E. & Co at HtuU eistteW f«a 

.tract the transaction is they were there lie sold two pat col. 

^^. L . lt „„,l the con- dm t, who resided m London. A. . 


the warehouse of 
* sale, and while 
Is to the defen - 
After the defen- 
daut had pIurThe plaintiff for one parcel, he 
received a letter from 1., clerk to L. A Co., 
inclosiim invoice of the other parcel, requesting 
payment, and stating that E. & Co. 'vote autho- 
rised to receive the money for tbe ptomtiff. ihe 
letter purported to be signed b\ L. A Co., pel 
procuration of the plaintiff The defendant 
remitted the amount as requested , but 1. mtu- 
cepted the letter at the ottice ot E . g Co., and 
appropriated the money. T. only had authority 
from the plaintiff to receive payments over the 
counter for the goods deposited Held, that the 
receipt by T. was no payment to the plaintiff. 
Kiviic v. Brett , 5 Ex. 269 ; 19 L. J-, Lx. '1 '■ 
it. the plaintiffs’ traveller, having received an 
order from the defendant, a customer, the plain- 
tiffs wrote to M. expressing their unwillingness 
to execute the order until a former account was 
settled, adding, “We should like to draw upon 
him for the former,” mentioning the amount. 
M showed this letter to the defendant, and 
obtained from him an acceptance at three 
months’ date payable to “my order, with a 
blank for a drawer’s name. Ihe bill was paid at 
maturity, but not- to the plaintiffs, M. having 
filled up the blank with his own name, and 
fraudulently negotiated the bill. In an action 
to recover the value of the goods tor which the 
mu hfwl been (riven. it was proved that on one 


Secret Commission paid to Agent ay vuu- 
traotor — Liability of Contractor.]— Ihe defen- 
Lit. a coal merchant, obtained contracts through J 
the intervention of H.. the plaintiffs’ gas manager, . 
for the delivery to the plaintiffs of coal at a pact > 
in excess of the current market pace. Iheexces^ 
it was agreed between the defendant and H., Mas 
to be paid to the latter, and it was in part paid 
as a bribe. The plaintiffs, on discovering the 
fraud, brought an action against H. m the 
chancei y division to recover the amount of 
the bribes that he had received, but atterwaids 
entered into an agreement with lnm that on his 
depositing in a bank securities tor -lO.OOOJ.— an 
amount taken to be equivalent to the sums 
received by H. from the defendant and other 
contractors as bribes — the plaintiffs would brmg 
such actions against former contractors, _at the 
expense of H., as lie might direct. It was 
further agreed that when the amounts recovered 
in such actions amounted to 1.0,000?;, and on 
receipt by the plaintiffs of that sum, together 
with 1 all costs, they would give H a full dis- 
charge. and that in the meantime the chancery 
action 'should be stayed. If by a specified date 
the plaintiffs had not succeeded m recovering the 
sum of 1O.000A, the securities deposited were to 
be realised, and that sum, or any balance remam- 1 
itisr due, was to be paid over to the plaintms. 
After the securities had been deposited in pursu- , 
Juice of the agreement, and after a sum of 4,000/. 
had been recovered by the plaintiffs from other 
contractors in respect of contracts obtained 
through the intervention of H., the plaintiffs, 
brought an. action against the defendant tor 
damages, or, in the alternative, for money had 
and received. The judge at the trial held that 
the agreement could not be set up either as a 
defence to the action, or in reduction of damages, 
and directed a verdict for the plaintiffs for the 
full amount paid by them to the defendant in 
excess of the current market price of the coal 
Held, that the fraud committed by H. in accept- 
ing the bribe was separate and distinct from the 
fraud in respect of which i he action was brought 
against the defendant, and that the lattei v-as 
not relieved from liability by reason of the 
previous action brought by the plaintiffs against 
H. for the recovery of the amount of the bribes 
paid to him ; that the agreement between the 
plaintiffs and H., not being under seal, was not 
binding upon them ; but that even if it were to 
be treated as bin ling, it did not amount to a 
release of H., but. only to a suspension of the 
I '..Li ffs : right of action against him. and mat 
it. could not therefore affect the liability of the 
defendant. Salford 'or po ration v. ^crr ; m 
L. X. Q, B. 30 : [180.1] 1 Q.B.16S ; :03 L. T. bob ; 
30 W. 11. 85 : 55 J. P. 244— C. A. 

Compare canes post. cols. 1055 et scq. 
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kill. The company took the bill with notice of 
these' facts to CL, their managing director. Sub- 
sequently, but before the maturity, of the bill, 
CL obtained an order from D. upon S. for the 
amount of the above claims and received the 
money from S. This money he applied towards 
payment, of his own demand upon D., instead of 
towards the company’s bill : — Held, that the 
receipt, by C. of this money and his application 
of it to his own purposes did not afford any 
defence to the action, inasmuch as C. could not 
. be said to have been acting within his authority 
as managing director when he so received and 
applied the money. McGowan v. Boer, L, R. 8 
Q. B. Ml : 21 W. R. 560. 

A creditor in the country directed his debtor 
to pay money into a London banking-house for 
his account, but had no account with the house 
but through a country banker : — Held, that such 
direction to make the payment was complied with 
by a payment to the credit of his account with 
the country banker. Breed v. Green , Holt, 204. 

Four-fifths of a rate were assessed upon the 
owners, and one-fifth upon the occupiers. For 
four years the occupiers, on payment of their 
rent, were allowed by the owner’s agents (who 
were ignorant of an agreement between them) 
to deduct from the amount of rent the four-fifths 
of the rate, and a receipt was given for the 
balance Held, in an action to recover the 
sums so allowed, as arrears of rent, that the 
facts supported a plea of payment. Waller v. 
Andrews, 3 M. & W. 312 ; 1 FI. & H. 87 ; 7 L. J., : 
Ex,: 67. 


Sum secured by Deed or Bond.]— -An annuity 
deed contained a stipulation that it might be 
redeemed on payment of a certain sum, and all 
arrears, on giving six months’ notice to the 
grantee in writing Held, that an agent of the 
grantee, having a general authority to receive 
and invest money for rhe grantee, had authority 
to waive the stipulation and accept the redemp- 
tion money (the deed being delivered up to him), 
though without the knowledge of the grantee. 
Webber v. Granville, 30 L. J., C. P. 92 ; 7 Jur 
(X.S.) 420. 

An agent having been employed to transact 
loans of money, and having lent money and 
taken a bond from the borrower, which he 
delivered to his principal, and having afterwards 
been repaid the money and misapplied it, but 
continuing to make good the interest, the obligor 
was held liable, although more than twenty 
years had elapsed without payment of interest 
by him, to pay the bond. If the agent had been 
permitted to hold the instrument, qusere. Curtis 
v. Brought X Moll. 487. 

It is the rule of the court, that if the scrivener 
have the custody of the security, payment of the 
interest is good ; if he delivers it "up, being a 
bond, payment of the principal is good : but on 
payment of the principal, in case of a mortgage 
deed, the giving up the deed is not sufficient to 
restore the estate ; there must be a reconveyance. 
•So payment of interest good, if mortgagee con- 
sc1Us j )r after his death his exec - >. eitlio 
expressly or by implication, as if lie accept the 
money afterwards of the scrivener, though the 

venor 1 ( session eitl :r of deed or 

bond. Whitlock v. Waltham. 1 balk. 157 ; 1 
Tern. 150. 

Scrivener puts out money on bond, and receives 
f be interest x w i t hue to time, and th m r • - »i\ . s 
part ot the principal, the bond remains in the 

vol* xi. , . . / 


1 obligee’s custody. Ho good payment. Mohm'ts 
v. Matthew.'}, 1 Vera. 150. See 1 Salk. 157. 

, S. having borrowed 100b of A. on a bond, B., 

J the scri vener, when the bond was sealed, delivered 

* ^ to A * s - Paid many years’ interest, and 50L 
\ ot lOo principal to B., which he paid over to Ah; 

: but the remaining 50 1. which S. paid to B. was 

* not paid over to A. when B. failed. Per curiam, 

1 though B. received the interest so long, and 50/. 

' of the principal, it did not imply he had any 
•' authority from A.; and as S. could not prove 
j ? e 7 had any such authority, he shall pay the last 
L oOt again. If olstenhol/m v. JJaeies , 2 Freem. 289. 

1 If one trusts his scrivener (who puts out 

money for him) with the custody of his bonds, 
and the scrivener receives the money and delivers 
up the bond, the obligee is barred as against the 

* obligor for ever. Secus, in case of a mortgage, 

because a legal estate is vested which cannot be 
devested without assignment. Marten v. Kina do 
Pre. Oh. 209. ' J 

Revocation of Authority— When Possible.]— 

A creditor may insist upon payment being made 
either to himself or to his agent; but having 
once authorised payment to his agent, he cannot 
i evoke that authority if the debtor has: given 
such a pledge to. pay pursuant to the authority 
as would bind him in a court of law. Hodgson 
v. Anderson, 5 D. &' R. 735; 3 B. & C. 842. See 
Pooley v. Godwin, 4 A. & E. 94 ; 5 N. & M. 466. 

A landlord demised premises to a tenant for 
a term, reserving rent payable quarterly. The 
lease contained a covenant to pay rent, and the 
following clause: “The landlord agrees and 
orders that Kittow or his appointed agent is to 
receive all rents from the tenant at all times 
when it becomes due, during the term granted, 
and his receipt to be a full and sufficient dis- 
charge from all liabilities thereof” .-—Field, that 
the clause amounted to a bare authority to 
Kittow to receive the rent, and was revocable at 
the landlord’s pleasure. Venning y. Brag 2 
B. & S. 502 ; 31 L. J., Q. B. 1ST; 8 Jur. (N.s.) 
1039 ; 6 L. T. 327 ; 10 W. E. 561. 

Notice of.] — The plaintiff having sent 
horses to a licensed horse dealer for sale in the 
horse dealer’s own name, the dealer sold the 
horses in his own name to the defendant. The 
plaintiff, unknown to the defendant, revoked the 
dealer’s authority to sell or receive the price, and 
the defendant afterwards paid the dealer:— 
Field, that unless he had received notice of the 
revocation of authority (which lie denied), the 
'payment was good as against the plaintiff, he 
having allowed the dealer to appear as the owner. 
Gurlewis v. B Irk beck, 3 F. & F. 894. 

When a creditor addresses a written request to 
assignees, in general terms, to pay “the dividends 
made on the bankrupt’s estate” to A, B„ the 
assignees are justified in paying subsequent dm- ■ 
dends to A. B., until they have notice from the 
creditor that he has revoked A, B.’s authority. 
Bright, Jig jmrte, 2 I)eac. & C. |I 

ii. To Brokers. 

If the owner of goods allows the broker, through 
Whom he sells, to sell them as a principal, the 
purchaser will be disehai ged by pay merit to the 
broker in any way which' would have been suf- 
ficient- had he' been the real owner. Coates v. 
Lewes, 1 Gamp. 444. - 
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the latter is bound by the receipt of his attorney. 
" ; yv. FrecMeton, 2 Dough 623. 

Payment to a plaintiff’s attorney’s clerly unau- 
thorised to receive, is no waiver of the plaintiff’s 
right. Perry v. Turner , 1 D. P. C.300 ; 2C.&J. 
A payment to the broker is good, where the 89 ; 2 Tvr. 128 ; 1 L. J., Ex. 13. 

' ’ ' ’ ml is not disclosed, although But a payment to the plaintiff s late attorney, 

that the broker sold for some changed without leave of the court, will be good. 
*e commis- Powell v. Little , 1 W. Bl. 8. 
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the purchaser in his own name, without mention ; the la 
of the principal the latter is bound by such mode J Yates 
of payment, on the insolvency of the agent after ! n 
a particular payment made. Townsend v. Inglis , 

Holt, 278. 

_ p ' l ’ 

name of the principal is not disclosed, although 
the purchaser knows tk«„ ~~~ — — -- 

unknown principal ; and a del creder 
sioi i makes no difference. But a payment so made 
would not be good if it varied from the terms of 
the original contract ; and evidence of a custom 
to that effect is not admissible. Campbell- v. ^ b. 
LtdMelt 1 Stark. 233. And see Thornton v. Meuv, arrears 
M. & M. 43. the ar 

Declaration for goods sold ; a plea that the the tei 
plaintiff sold the goods by his agent, and that the j by a p 
defendant purchased them of D., not as the agent | ot the 
of the plaintiff, but as himself being the vendor) rent, 1 
on his own account, and the defendant had no attorn ^ 
notice or knowledge that D. was an agent until Q. B. 289 
after he had paid for the goods, and the defendant Y debt 

paid for them bona fide, believing that D. was paid the 
the vendor of the goods on his own account, f be office < 
and entitled to receive payment, is no answer, the sherif 
Umheford v. Pierry , 7 B. S. 515; 14 L. T. the bailiff 
403. ’ I by the ba 
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receive cash or a cheque drawn upon a banker ostensible principal, and carries on the business 
and 'immediately paid, which will then be counted under the management of and in the name of 
for cash. Payment by a bill of exchange, drawn such agent, is bound by all such acts and con- 
by the agent and accepted by the debtor of the tracts of the agent as are incidental to the 
principal payable at three months' date, is out- ordinary conduct of the business, and such lia- 
side the agent’s authority, and is not a pay- bility as to the rest of the world cannot be 
meat to the principal, even though the bill is restricted by any private arrangement between 
immediately discounted and is honoured at them. Edmunds v. Bushell , 35 L. J. Q. B. 20 * 
maturity. Him v. Steamship Insurance Syndi - L. R. 1 Q. B. 97 ; 12 Jur. (sr.S.) 332. *’ ’ 

rate / . The Nether^ Holme, 11 R. 777 ; 72 L. T. When one has so acted as from his conduct to 
79 ; 7 Asp. M. C. 558 C. A. lead another to believe that he has appointed 

An auctioneer, who is authorised to sell goods some one to act as his agent, arid knows that 
■on the condition that purchasers shall pay a that other person is about to act on that behalf, 
deposit at once, and the remainder of the pur- then, unless he interposes, he would, in general 
chase money to the auctioneer on or before be estopped from disputing the agency, though 
delivery of the goods, has no authority to receive in fact no agency existed. Pole v. Leash 33 
payment by a bill of exchange ; and such pay- L. J., Ch. 155 ; 9 Jur. (x.s.) 829; 8 L. T. 645— 
merit will not discharge the purchaser. Williams H. L. 

r. Brans, Hj> L. J.. Q. B. Ill ; L. h. 1 Q. B. 352 ; Where a trader allows his agent to hold him- 
13 L. T. 753 ; 14 W. li. 330. self out as being the real owner of the concern, 

In Roods.] — A traveller who receives orders and ‘the* t 0r ? °-!? n 

for goods from his employer’s customer in the i • ^ glj deals with a creditor 

country, is authorised to receive payment for y i - t , ]7 ms that the goods supplied 
them iii money, but not in other goods. Howard f notion of th o* 3 X T !!°h S ia ^ be . take . n l n , s f? ls " 
v. Chapman , 4 Car. & P. 508. f W ^ at 1 16 ™ mY0 l ced to }™> 

1 theie is, m fact, no sale of the goods, and the 

In Ordinary Course of Business.] — Where an trader cannot recover from him the price in an 
.agent has authority unrevoked to receive pay- ac kjP n ex con j : ' ra ctu. Ramozotti v. Bowring , 7 
meat, the ordinary rule of law, in the absence of B. G^-)S51 ; 29 L. J., C. P. 30 ; 6 Jur. (N.S.) 
any evidence of a special authority, is that the ** , * , 

.authority is to receive payment in the ordinary Where the owner of goods has invested an 
course of business ; and payment to the agent authority to sell the goods, and has 

in any other way before the' time when due, will a ®JWered to him the indicia of title, a purchaser 
not, if there is a revocation before that time, be , 0 deals in good faith with such agent, and pays 
a srood payment as against the principal. die Purchase money before the authority is 
Brewing v. MacJiie , 3 F. & F. 197. revoked, acquires a good title to the goods ; and 

it makes no difference whether any property 

Agent Writing off Debt.]— If a creditor therein passed to the agent, or whether, as 
employs an agent to receive money of a debtor, between him and his principal, his authority 
•and the agent instead of receiving money writes was obtained by fraud. Kinqsford v. Merry 



66. * * ' ! conformity with terms arranged ; no agreement 

between two ! having been actually signed. Ridgway v. II liar- 


- — Agreement for Lease.]— Specificperform - 
ance of an agreement to lease refused, when the 
alleged contract was founded upon expressions 
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scope of the broker’s authority to make such a I in a letter written by the defendant s agent to 
contract ; and that it was -binding job the prin- 1- the intended lessee, Jo 

■ ' cipal. ’ " ' * ' 

83 L. 

Written communications passed 
brokers, in which the terms of a. sale of goods 
were proposed and assented to. The letter of the 
buying broker finally accepting the offer, con- 
cluded with these words : “ contract, we presume, 
in due course.” The contract was sent, and was 
accepted by the buying broker, but was repu- 
diated by his principal, as not within the scope 
of the broker’s authority : — Held, that the con- 
tract contained in the previous written commu- 
nications,. which was within the scope of the 
broker’s authority, was not the less binding on 
the principal, bv reason of the subsequent send- 
ing of the unauthorised contract. II). 

Where at a meeting held at B., resolutions were 
passed for the purpose of continuing the publica- 
tion of a certain newspaper, some of which were 
that J. be appointed editor, and that we find a 
person to undertake the printing and publishing, 
and that u the B. committee, or some members 
thereof, and the members of some other com- 
mittee, shall give a guarantee to the publisher 
against loss to the extent of 3002.” : — Held, that 
no guarantee being given, the persons present 
at such meeting gave J. the authority to employ 
a printer and publisher, and that they were 
liable for the work done by him until such 
guarantee were given. Waterlow v. Cotton , 2 
W. R. 562. 

A sale of engravings by a cashier in the em- 
ployment of a picture engraver is not a sale 
within the ostensible authority of the cashier. 

Graves v. Masters, 1 Cab. & E. 73. 

See the case of the liability of the great Duke 
of Marlborough to the contract for building 
Blenheim House, from the circumstance of a 
person giving directions to workmen as his 
agent. Marlborough (fltilie) v. Strong) ! Bro. 
hC. 175. 

A steward has a general authority to contract 
with tenants, &c. This will not bind the lord 
without his consent, nor unless part of the 
bargain is executed. Anon., 5 Yin. Abr. 522, 
pi. 35. 

An objection to title on purchase having been j 
waived, an offer of compensation made by a 
clerk of the vendor’s solicitor, without express 
authority, is of no effect. Burnell v. Brown, 

1 Jac. & * Walk. 168 ; 21 R. B. 136. . 

'Private Contract instead of Auction,] — 

Baron and feme, having joint power to sell 
an estate of the wife’s, give authority to an 
agent to sell by auction. He sells by private 
contract for more than the price , they required. 

The buyer shall not compel specific performance. 

Husband delivering his wife’s compliments in 
a letter to the agent is no proof of her joining 
in giving authority to agent. Daniel v. Adams, 

Ainbl. 495. 

Where an agent of an English firm instructed 
to buy goods at a foreign auction within a 
limited price, bought the goods by private con- 
tract before the auction at less than the limited 
price ; it was found by the jury that this was 
within the scope of his authority. Stein v. Cope, 

■1 Cab. & E. 63. 


ton, 3 be G-. M. & G. 677. Affirmed, 6 H. L. Gas. 
238 : 27 L. J., Ch. 46 ; 4 Jur. (N.S.) 173 ; 5 W. R.. 
840. 

The owner of an estate, in answer to an. 
inquiry from an intending lessee, said, “A- B. 
manages all my affairs, and you are to treat 
with him.” This does not imply that A. B. had 
authority to enter into a binding agreement., 
Semble. IT). 

Agent, authorised to make agreements for 
leases for lives or years, makes an agreement 
in which the term of the proposed lease is not 
mentioned. This is an agreement not pursuant 
to his authority, and not binding on liis principal. 
Clinan v. Coolie, 1 Sch. & Let. 32 ; 9 B. R. 3. 

Agent to find a Purchaser.]— An estate 

or house agent, to whom instructions are given 
to procure a purchaser for property, has not, 
though the price is named in the instructions, 
authority to enter into a binding contract with 
a purchaser to sell such property. Hamer v. 
Sharp, 44 L. J., Ch. 53 ; L. R. 19 Eq. 108 ; 31 
L. T. 643 ; 23 W. R. 158. 

When an owner of property employs an estate- 
agent to procure a purchaser or tenant at a 
specified price, the agent has no implied authority 
to conclude a contract for sale ; his duty is simply 
to find a purchaser or tenant, and to communicate 
his offer to the owner. Wilde v. Watson, 1 
L. R., Ir. 402. 

The defendant employed house and estate 
agents, with instructions to find a purchaser for 
leasehold property. The plaintiff made an offer 
in writing to the agents, which was submitted 
by the agents to the defendant, who then further 
instructed them to withdraw part of the property, 
and named the lowest price he was prepared to- 
take for the remainder. Acting under this 
authority, the agents purported to enter into an 
open contract for sale of the remainder of the 
property to the plaintiff at the price named by 
the defendant. In an action for specific per- 
formance : — Held, that the agents had no autho- 
rity to enter into a contract for sale on behalf of 
the defendant, and that the action must be dis- 
missed. Cliadhirn v. Moore, 61 L. J., Ch. 674 ; 
67 L. T. 257 ; 41 W. R. 39. 

Instructions to a house and estate agent to 
procure a purchaser and to negotiate a sale do 
not amount to authority to the agent to bind his 
principal by a contract for sale of real or lease- 
hold property. Hamer v. Sharp (L. R. 19 Eq. 
108 ) followed. 11. 

Manager of Public-house.] — The licensed. 

owner of a public-house is not liable for spirits 
supplied to the person whom he has left in 
possession of the premises as manager of the 
business, although the invoices are made out in 
his name, if he has only authorised, such manager 
to deal with particular persons, and the spirits, 
were not supplied by one of them. Tn such a 
case there is no evidence of liability on the part 
of the owner to be left to the iury. JJavn v. 
Afonins. 11 L. T. 733 : 23 W. if. 123 : 1-1 J. P. 
264— C. A. 

A manager put in to manage a beerhouse has 
authority from the owner to order cigars for sale 

bind the- 
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owner bv his contract. 
J. P. 889. 


Watteau v. Fenwick , 56, To Barter.] — A factor having an authority 

to sell for money is not entitled to barter. 

_ « i? -i Ghierreiro v. Peile, 3 B. & Aid. 616; 22 R. B. 

srty — Power to Sell.]— | 500> 


Manager of Property— Power to Sell.]— 500> 

A., on behalf of himself and certain other per- 
sons resident in Scotland, his constituents, by Whether Conditional.] — B., wanting to 

deed engaged B. and C. to act as agents and ra ise money, authorised R. by power of attorney 
managers in New South w ales, empowering mem p orrow it and grant a mortgage. R. employed, 


, cattle, and land on behalf of 


. — r~~ - x. < ... , • , ... with leave, a sub-agent, who got the money from 

A. and his constituents, for which purpose certain on p r0C lu C ing the power of attorney and a 
sums were remitted to the colony to be invested declaration signed by B. The power to mort- 
for them and placed to their individual interest, g a g e was invalid, and R. failed to account to 
and the proceeds ot the stock, Ac., were to be £. . — fj e lcl, that B. was estopped from setting 
remitted to their respective credits. B. and 0. U p as against D., and was bound by the acts 
were to receive for their trouble and expense it., for the borrowing wars not upon condition 
one-third of the proceeds ot the stock. Vvith 0 f the mortgage being valid. Denyssen v. Botha, 
the money remitted, B. and C. bought stock and 2 p,. T. 126 ; 8 W. E/710. 


for them and placed to men* maivinuai interest, 
and the proceeds of the stock, Ac., were to be 
remitted to their respective credits. B. and G. 
were to receive for their trouble and expense 


colony 111 tnei _ _ 

wards became embarrassed, and contracted lia- defendant, a partner in a firm of C. Brothers, 
brlities in the management of the PJdperty, and a g ree d with her co-partner that the partnership 
drew bills on A. on account of the establishment, s i 10U pi p e dissolved, that the affairs of the firm 
which bills were endorsed by D. and other parties s i 10u p] be liquidated bv an agent, who should 
in the colony ; these bills being dishonoured, and rea p se the assets and pay the creditors, and that 
B. and C. being pressed by the indorsees, they ^he business should thereafter be carried on by 
executed a deed of assignment, and conveyed the the defendant. The defendant and the agent 
whole _ of the trust property, and some property 0 p ene q a joint banking account, and requested 
of their own, to D. for himself and other indorsees, the bank to honour drafts signed by either of 
D. had notice of the deed appointing B. and C. them. Cheques were drawn on the joint account, 
agents, and managers, and that there was no s ig ne q py the agent in the names of the defen - 
authority on the part of ^B. and 0. to draw bills q an t and himself, and bills were drawn on C. 
on behalf of their constituents which could per- gathers, and accepted by the agent in the names 
sonally bind them. Lpon a bill hied by A. and 0 £ the defendant and himself, and honoured, 
his constituents against B., C. and D., to set defendant knew nothing of these cheques 
aside the deed of assignment as fraudulent and aiK | hills. The plaintiff sued as indorsee for 


conducted the establishment in the 
their own names. B. and C. after- 


In case of Bills, Notes and Cheques.]- 


sue D.. at law: Held, by the judicial committee I hank where the joint account was opened 
of privy council, reversing such decree, first, that that the agent had no authority to accept 

the decree was erroneous 111 declaring that the - - — - - - - ■ - -- 


the bill in the defendant’s name, so as to bind 


reliet sought by the bill was not ot a proper h and that not being a partner in the firm of 
■equitable character; and secondly, that, under C . Brothers, he had no authority to accept bills 
the circumstances B. and C, had, as such agents drawn on , the w and the defendant was not 
-and managers, authority to dispose of the property liable- Kirk v . Mm . tm (9 M. & W. 284) com- 
■entrusted to them, m discharge of the debts mented ou and distinguished. Odell v. Cornwell, 
incurred by them on behalf ot A. and his con- 19 n jg j) 223 

stituents, in the management of such property ; Tbe business' of a company was that of inl- 
and that the deed ot assignment was valid as ters and dealers in tinned 0 x-tongue» and 
against A. and Ins constituents to the extent of ‘ thel . provis i ons . Hunter was appointed mana- 
snbjectmg sueii joint property to the payment o£ l the com j )any - s business in South America, 
of the debts and liabilities contracted, but null 5 to take the entire charge of the interests of the 
anci H>id as to the residue: and an account CO mpany there.” No express authority was con- 
directed to be taken in the court below ot such fer red on him to sign or accept bills or promissory 
< :'p rs liabilities. Bute (March ioness) v. notes on behalf of the company. He was desirous 
Mason, Heard. At* parte, < Moore, I. G. 1. 0 f entering into a contract with one Liberos for 

Manager of Company — Signing Firm.! — the supply of ox-tongues to the company in 

The manager of a company is not entitled, as Soup America. Liberos refused to enter mto a 


fourths of the property of a company is insufficient wmen ae am oy aeposiui g u 

to empower a manager, as such, to sign the com- the ordei of Libei os. As ^ a cOtni e ' J 

pany’s firm, especially when the proceeding is 0 Hun er gave hp a iu>te 

•opposed by the representative of the remaining signed by him m represent* t o 

iGliiii lb the company. The company mad', a tauiuyn 

carrying out the provisions of the xmtract with 

- To Borrow.]— A person allowing a volun- Liberos. and, under a power contained in it. he 

tary bond to remain in the hands of iris agent, forfeited the deposit, which was paid oyer to him 
for the purpose of raising money on it, is bound by the bank. No goods were supplied to the 
by his agent’s acts, though he never receives any company under the contract. The company 
£ th mo ne} r list ’ ; but 11 * assigne 1 of if can m vt r ret ognisc 1 ti promissc :y note, and it was 
only hold it as security for he amount actually dishonoured at maturity Tin? company being 
advanced m iu the agent Tat tank an v. Green, in liquidarimi Simps n claimed to i -rove in the 
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being shewn that the giving of the note was : and customs of that m 
necessary for the carrying on of the business of ! and become part of the 
the 'company, or that it was in the ordinary land bind as . well the ^ x ^ 
course of the business of such a company, the | Duncan v. Hill, 40 L. J., Ex. 137 ; L 
note was not binding upon the company, and j 255 ; 25 L. T. 59 ; 19 W 
the claim in respect of it could not be admitted, j Ex.^Ch. 

Cumiinc/ham «$• Co,, In re , Simpson's Claim. 57 j Wher 
L. J., tih. 169 J 36 Ch. X>. 532 ; 58 L. T. 16. ; | ment of 

Where B. drew a cheque, and delivered it to I purchas 
his farming bailiff to give to C.. in whose favour j acting i 
it was drawn ; and the bailiff discounted it with j there, ii 
A. ,.a banker residing sixteen miles from where the j is. given 

cheque was drawn-;; ~ , 

drawee stopped payment. A. not having pre- j merchant, 
sented the cheque : — Held, that the bailiff was j to make a contr; 
not acting within the scope of his authority in \ legg , 2 H. & N. 210 ; 26 
discounting the cheque, so as to bind his princi- 1 (X.S.) 519 ; 5 W. B 
pal. Waters \ . Brog den, 1 Y. & J. 457. j A person who e 

M,, owner of a ship, lets it to the commis- j business for him in 
sioners of the navy, and appoints T. his factor , which the principi 
and attorney, with power to receive the freight i authority to contra 
and profits, and to compare and transact with j usages, provided they are only such as r 
the commissioners. T. settled the account, and | the mode of performing the contract, and 
took a navy bill for the money to M. ; he then ( change its intrinsic character. Robinson 
sells it, and indorses it as attorney for M. j left, 44 L. J., C. P. 362 ; L. R. T^ H. L. 802 ; 33. 
Quaere, whether M. bound. Ehins y. Ma oldish, j L. T. 544. Reversing 20 W. R. 544. 

Ambl. 184. In order to avoid a sale made by a broker, it 

may be shewn that, by the custom of that par- 
Seeret Instructions.] — Where an agent is ticular trade, the authority of the broker expired, 
clothed with ostensible authority, no private with the day on which it was given. Dickinson; 
instructions prevent his acts within the scope of v. Lilwall, 4 Camp. 279 ; 1 Stark. 128. 
that authority from binding his principal. Where So, by the custom of London, where goods are- 
his authority depends, and is known to those sold by a broker to be paid for by bill, the 
who deal with the agent to depend, on a written vendor has a right to annul the contract within 
mandate, it may be necessary to produce or a reasonable time, if he is dissatisfied with the 
account for the non -production of that writing sufficiency of the purchaser. But the intimation 
in order to prove what was the scope of the j of his dissent must be made as soon, as he has. 
agent’s authority. '-National Bolivian Navigation j had an opportunity of making inquiry ; and five 
Co, v. Wilson, 5 App. Cas. 209 : 43 L. T. 70 — /days were considered too long. Hodgson v* 
I-I. L. i Davies, 2 Camp. 533 ; 11 R. R. 789. 

The ordinary rule that a principal is liable for : 

the acts of his'agent which are within the autho- Implied Authority.]— An agent cannot sell the 
rity usually confided to an agent of that character, goods of his principal without authority ; but 
notwithstanding secret limitations upon that such authority to sell may be implied from cir- 
• authority,, applies also where the existence of any cumstances. Dyer v. Pearson, 4 D. & R. 648 ; 3* 
principal was unknown to the person contracting B. & C. 38 ; 27 li. R. 286. 

with, and giving credit to, the agent alone. A purchaser of hemp, lying at a wharf, had it,. 
Watteau v. Feme Job, [1893] 1 Q. B. 346 ; 5 R. at the time of his purchase, transferred in the 
143 : 67 L. T. 831 ; 41 W. R. 222 ; 56 J. P. 839, wharfinger’s books into the name of the broker 
Where an owner of title deeds has placed them who effected the purchase for him, and whose 
in the hands of an agent with authority to raise ordinary business it was to buy and sell hemp : — 
money on them to a limited amount, and the Held, that this gave the broker an implied 
agent deposits them with a bona fide lender who authority to sell it, and that his sale and receipt 
has no knowledge of the limit imposed by the of the money bound his unknown principal. So,, 
principal, for an amount in excess of that which if it had been transferred into the names of the 
he had authority to borrow, the principal cannot principal or broker. Pickering v. Bush, 15 East, 
redeem the deeds except by payment of the full 38 ; 13 R. R. 364. 

amount which the agent in fact raised upon Brokers in the usual habit of buying and pay- 
them. Perry Herrick v. Attwood (2 De G. & J. ing for, and of selling and receiving the value 
21) approved. Brocldeslry v. Temperance Per- for sugars on speculation, in their own names, 
manent Building Society , 64 L. J., Oh. 433 : and upon their own judgment, for the principal ; 
[1895] A. 0. 173 ; 11 R. 159 ; 72 L. T. 477 ; 43 sometimes, when the market was low, under an 
W- R. 606 ; 59 J. l\ 676 — H. L. (E.) unlimited authority as to quantity and price : at 

See also Edmunds v. Bush ell, col. 1030. other times under special instructions to buy ; 

but guided from time to time by special instruc- 
- Variation between Bought and Sold Notes,] — tions to sell, and limited in respect of price, and 
Where a broker employed by the seller alone, advised from time to time by their principal a& 
effects a contract by means of a note sent to and to the probable rise or fall of the market ; but 
accepted by the purchaser, a variation between keeping only a general account with their 
ihis note and a note sent by the broker to the i icipal of the sun d need to ml received 
seller^ is immaterial. MeCaull v. Strauss, 1 for him, without accounting separately for each 
Cab. & E. 106. particular lot purchased and resold; may bind 

him by a resale of a particular parcel of sugars. 
Effect of Custom.] — If an agent is employed before purchased and paid for in their own 
by a principal to deal in a market, the usages names and lodged in ‘their own warehouse,. 


rket are imported into, 
contract between them, 
uincipal as the agent. 

6 Ex. 
R. 894. Reversed in 


E 


re a contract which requires notice of ship- 
f goods to be given by the vendor to the: 
ser is made at Liverpool by one broker 
for both parties, by the usage of trade 
it is sufficient if notice of the shipment 

o by the vendor to the broker : — Held, 

and five days afterwards the | that this usage of trade was binding on a London 

who employed a broker at Liverpool 
•act for him there. Graves v. 
L J., Ex. 316 ; 3 Jur. 
597 — Ex. Ch. 

ploys a broker to transact 
, market, with the usages of 
is unacquainted, gives him 
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might not be obtainable at once, the order will 
be construed, as divisible, and the agent will be 
authorised to buy a smaller quantity if the whole 
is not to be had. Johnston v. Kershaw, 86 L. J., 
Ex. 44 : L. E. 2 Ex. 82 ; 15 L. T. 485 j To W. E. 
354. 


though sold under the price directed by their 
principal, for whom they received the money, 
but afterwards failed ; the general authority of 
the brokers to sell, so as to binds their principal 
in respect of the purchaser, being to be collected 
from their general dealing, and not merely from 
their private instructions as to the particular 
parcel of goods. Whitehead v. Tackett , 15 East, 
400 ; 13 II. E. 509. 

A., a widow, married B., whom she believed to 
be a single man. She was not the personal 
representative of her deceased husband, but she 
was possessed of furniture which had been his 
property, and which after her marriage, with B. 
continued in the house in which they lived. B. 
sold and delivered those goods to (J., with A.’s 
concurrence, and C. paid B. for them. After 
this it was discovered that B. was a married 
man, and that his marriage with A. was void. 
This was unknown to either A. or to C. till after 
the sale. A. sued C. for the value of the goods : 
- — Held, that the property being in the personal 
representative of her deceased husband, she 
could not maintain an action against any one 
but as a wrong-doer, and that as C. had taken 
the goods with her concurrence, he was not a 
wrong-doer as against her. And that, even on 
the supposition that the goods belonged to her, 
she had constituted B. her agent to sell, and 
could not dispute the sale made by him as her 
agent to an innocent party. Waller v. Draheford , 
im:& Bl. 749 ; 22 L. J., Q. B. 274 ; 17 Jur. 
853. 

The agent employed by a miner in the manage- 
ment of his mines, and in his communications with 
the commissioners for setting out the metes and 
bounds, and fixing the rents and duties in respect 
hereof, is not therefore the agent of the miner for 
the purpose of making a contract with the com- 
missioners not within the powers which had been 
conferred upon them in that character. Att.- 
Gm. v. Jackson, 5 Blare, 365. 


Limitation of Powers.] — The powers of an 
agent are limited by the limitation of the 
powers of the principal. Montreal Assurance 
Co. v. M'GUM-vray, 13 Moore, P. O. 87 ; 8 W. B. 
165. 

Contracts which would not be binding on a 
principal as ultra vires, do not become binding 
by means of their having been entered into 
through the medium of an agent. Ib. 

Evidence of Authority.] — A. was the owner of 
a saw -mill, and B. was his foreman. B.. as the 
agent of A., but without any express authority, 
entered into a contract in writing to supply 0. 
with a quantity of Scotch-fir staves : — Held, that 
this contract was binding on A., inasmuch as 
B. must be presumed to have had a general 
authority to enter into such a contract as the one 
in question. Richardson v. Cartwright , 1 Car. & 
K. 328. 

The plaintiff, having sold and delivered to the 
defendants granite blocks, which they refused to 
accept, on the ground that the blocks were of 
dimensions different from those for which they 
had contracted ; and a dispute having thus 
arisen, the plaintiffs wrote to the defendants a 
letter containing the following passage “T 
have seen E., and lie has consented to see you on 
the subject of the granite, and I have authorised 
him to do so, and if possible come to some 
amicable arrangement in the matter.” Shortly 
afterwards E. went to the defendants, and, on 
behalf of the plaintiff, agreed with them that 
on payment of 50Z. the granite should be theirs, 
and no further claim in respect of it made by the 
plaintiff. The plaintiff repudiated the agreement 
made by E., and sued the defendants for the 
price of the granite Held, that the plaintiff’s 
letter to the defendants constituted E. his agent, 
with power to make the agreement which in fact 
he'did make, and that the plaintiff was therefore 
bound by it. Trickctt v. Tomlinson. 13 C. B. 
(N.s.) 663 ; 7 L. T. 678. 

B. employed C. to raise money, and C. procured 
X 607. from A., which he handed to B., from whom 
he took a cheque for that sum payable to him (C.) 
or bearer. C. subsequently applied to B. for pay- 
ment of the cheque. In an action by A, against 
B. on the cheque : — Held, that 0. was clearly B/s 
agent, and that delivery to him supported the 
averment in the declaration of a delivery to A. 
Samuel v. Green, 10 Q. B. 262 ; 16 L. 3., Q. B. 
239 11 Jur. 607. 

Where under the terms of a will, one of two 
trustees carries on a business as “ agent for the 
trustees,” and employs the co-trustee to purchase 
goods for the business and to pay for them by 
cheques signed by both, the “ agent for the 
trustees” is liable for the price of goods obtained 
on credit by the co-trustee from a person who had 
in previous transactions been paid by those 
cheques. Brazier v. Camp, 63 L, J.. Q. B. 257 ; 
tons: — Held, that as the letter was capable of 9 R. 352 — 0. A. 

the construction T. & Co. had put upon it, L. In an action for goods sold, a letter from the 
was >o n.d t f iC], tin 3 gar. Ib. defendant^ broker announcing to his principals 

When a principal orders his agent to purchase a purchase on their account, on certain terms 
a certain quantity of goods, and the parties stated, was held to be evidence of a preceding 
appear to have contemplated that the whole authority to purchase not merely on precisely the 


..'1 



as principal, ile roust shew that the agency 
did exist, and that; the agent had die authority 
he assumed to exercise, or otherwise that the 
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terms stated, but upon terms not unusual nor I 
unreasonable, and in substance the same. Camp- \ 
bell v. Webs' 28 L. J., Ex. 70. 

Proof of authority to hire carts to carry voters, 
and to employ persons to canvass, &c., at a con- 
tested election, will not supply evidence for a 
jury of an implied authority to open a. public- 
house' or order refreshments for persons present at 
the election. Byrue v. White, 16 W. R. 255- — 
Ir. Ex. Oh. 

On a programme for a fete the names of the two 
defendants appeared as stewards, and the name 
of P. as £{ general manager.” P. ordered tents and 
flags from the plaintiff for use at the fete. On the 
programme was a statement that the stewards 
reserved the right of altering the programme, that 
five should form a quorum, and that tents would 
be provided. At the fete the defendants took an 
active part. The plaintiff sent in his bill to the 
stewards. The stewards stated that every one 
providing things for the fete would be paid : — 
Held, that there was evidence on which the court 
might find that P. was authorised to pledge the 
credit of the two defendants for the tents, and that 
they were therefore liable. Pilot v. 52 J.P. 

311. 

There is a broad distinction between acting 
stewards, such as those mentioned, and pro- 
visional committeemen, who only lend their 
names. Jb. 

If the at torney of a creditor write to A. asking 
payment of a debt due from B., and A. answer 
the letter and pay 200 L of the debt ; and after- 
wards the attorney again write to A., asking 
payment of the residue of the debt, and A. send 
a letter promising payment, this last letter is 
admissible as evidence in an action against B. 
with a view to shew that A. acted for B. Roberts 
v. Gresley (Lady), 8 Car. & P. 380. 

What are circumstances sufficient to establish 
an agent’s authority, and a contract made in the 
exercise of it. Rule) way v. Wharton, 6 H. L. Cas. 
238.; 27 L. J., Ch. 46 ; 5 W. E. 804. 

* j The question as to the authority of an agent to 
si gn, denied by the answer and by his deposition, 
stating his declaration to the contrary at the time 
of execution, is to be determined by an issue : the 
evidence of a witness, impeaching the instrument 
he has attested, as a witness to a will denying the 
sanity of the devisor, &c. ? being admissible, but 
to be received with the most anxious jealousy. 
Howard v. Braithwaite , 1 Yes. & B. 202. 

Answer of defendant read against co-defendant, 
whose agent he was, to prove the execution 
of an agreement by the agent, but not to prove 
his authority. Fay an v. Howard , Wall. Lvn. 
33. ■ . , ‘ ■ ‘ 

A., who was living in the same house with B., 
was the owner of certain goods, therein, which 
goods A., for a fraudulent purpose, permitted B. 
to raise and receive money upon by way of bill of 
sale in his own name to C., who believed the 
goods to be the goods of B. The goods being 
afterwards seized upon a fi. fa. against A. : — 
Held, that the sale to G. of the goods was valid, 
B. being in effect the agent of A. in the transac- 
tion. Low V. He am. 10 L. T. 495 ; 12 W. E. 
<826. ' 

Onus of Proof.] — The burthen of proof 

is on the person dealing wirh any one as an 


principal is estopped from disputing it. Pole v. 
Leash , 33 .L. J., Ch. 155 ; 9 Jur. (K.s.) 829 ; 8 
L. T. 645 — H. L. 

Trustees for Debenture Holders of Company — 
Liability of, for Goods ordered by Receiver,]— 

See Gosling v. Gas-hell, ante, col. 930. 

Agreement with Agent to pay fixed Sum.]— 

The plaintiffs claimed 37 1 from the defendant 
for use and occupation of a house, and authorised 
him to pay the amount to a person whom they 
named. She called on the defendant, and he 
then expressed his readiness to pay the amount, 
but she (having also an interest in the property) 
refused to receive it. No actual tender was made. 
The plaintiffs sued the defendant for the use and 
occupation, claiming 238b The defendant paid 
37 1. into court : — Held, that as soon as the defen- 
dant expressed to the agent his readiness to pay 
the 37 1. there was a concluded agreement between 
him and the plaintiffs for that amount, and that 
the plaintiffs could not recover more. G return 
v. Mees, 7 Ch. D. 839 ; 38 L. T. 506 ; 26 W. E. 
607. 

Contract made hy "Wife of Lunatic.] — The 

plaintiff was a tradesman, and the defendant 
had given his wife authority to deal with the 
plaintiff, and had held her out as his agent and 
as entitled to pledge his credit. Afterwards the 
defendant became insane, and whilst his malady 
lasted his wife ordered goods from the plaintiff, 
who accordingly supplied them. At the time of 
supplying the goods the plaintiff was unaware 
that the defendant had become insane. The 
defendant afterwards recovered his reason, and 
then refused to pay for the goods supplied to his 
wife by the plaintiff .‘—Held, that the defendant 
was liable for the price of the goods. Brew v. 
Nunn , 48 L. J., Q. B. 591 ; 4 Q. B, D. 661 ; 40 
L. T. 671 ; 27 W. E. 810— C. A. 

In an action for the price of necessary repairs 
done to the defendant’s house, it appeared that 
he was a lunatic, and that the work was done by 
order of his wife, with knowledge on the part of 
the plaintiff of the husband’s lunacy. The wife 
had always received a sufficient allowance from 
her husband’s estate Held, that the husband 
was not liable, as, under the circumstances, the 
wife had no more authority to pledge his credit 
than she would have had if lie had been sane, 
and had provided her with means for all neces- 
saries. Richardson v. Bu Bois. 10 B. & 8. 830 ; 
39 L. J., Q. B. 69 : L. K, 5 Q. B. 51 ; 21 L. T. 
635 ; 18 W. H, 62. 

Contracts on behalf of Foreign Principals.] — 

A commission merchant lias no authority (in the 
absence of express evidence to the contrary) to 
pledge the credit of his foreign constituent. The 
fact that the foreign constituent and the com- 
mission merchant, have agreed to share the profit 
and loss on the purchases made by the latter, 
will not affect- the rule. Hutton v. Bullock . 
L. B. 9 Q. B. 572 : 30 L. T. 648 ; 22 W.R. 956- 
Ex. Ch. 

Therefore, when H. F. & Co., merchants in 
London, bought goods in their own name from 
the plaintiff for shipment to the defendant in 
Rangoon, charging the defendant a commission 
upon such purchases, and it was agreed between 
Eh Id A Co mb the defendant that such pur- 
chases should be on their joint account, and the 
plaintiff took in pay nent for the goods the 
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acceptances of H. F. & Co., which were after- « 
wards' dishonoured Held, that the plaintiff -! 
could not recover from the defendant the price 
of the goods. Ih. . . _ ! 

The defendants, jutO merchants at Calcutta, ; 
appointed L. & Co. their agents for the sale of 
jute in England at an agreed commission. 

L. & Co. afterwards entered into a contract in 
their own name for the sale of a quantity of jute : 
to the plaintiffs, and wrote to the defendants ■ 
informing them that they had done so. The 
defendants subsequently wrote to the plaintiffs 
inclosing the invoice of the goods, and stating 
that they had drawn upon them for the price. 
The plaintiffs kept the invoice, accepted the 
draft, and obtained the bill of lading. The 
draft was duly taken up by the plaintiffs. The 
goods arrived* in a damaged condition. In an 
action by the plaintiffs against the defendants 
for breach of contract .-—Held, that the above 
circumstances excluded the application of the 
■ordinary rule as to contracts Between foreign 
and English principals, made through an agent 
in England, that privity was established between 
them," and that the action was maintainable. 
Malcolm-. Flinti J)‘ Co. v. Hoyle , 63 L. J., Q. B. 
1— C. A.' 

At the time of making a contract of sale, the 
party buying the goods represented that he was 
buying them on account of persons resident in 
Scotland, but did not mention their names, and 
the seller did not inquire who they were, but 
afterwards debited the party who purchased the 
goods : — Held, that the seller might afterwards 
sue the principals for the price. Thompson v. 
Davenport, 9 B. & C. 78 ; 4 M. & By. 110. 

A merchant, though in one sense agent for his 
foreign correspondents, is not by mercantile 
usage entitled to pledge their credit as pur- 
chasers for what he buys in the home market 
on their account. Poirier v. Morris, 2 El. & Bl. 
89 ; 22 L. J., Q. B. 813 ; 17 Jur. 1116 ; 1 W. R. 
349. 

The right of the seller of goods to resort to an 
undisclosed foreign principal is barred by any 
circumstance which shews that the enforcement 
of that right would operate injustice. Smith or 
Smyth v. Anderson , 7 C. B. 21 ; 18 L. J., C. P. 
109; 13 Jur. 211. 

A foreign principal is in no case liable to an 
action, at the suit of the vendor, for the price of 
sroods purchased by an agent resident in England. 

Ih. . ; ; ■ '■hg'AA': ■„ 

Contracts on Behalf of Home Principals,]— 

The right of the vendor to sue a home principal, 
when discovered, is undoubted, provided that 
the vendor has not elected to charge the agent 
exclusively at all events, provided also that the , 
state of accounts between the principal and his I 
agent is not such as would make it unjust that ! 
the former should be sued, Ih. j 

■ : I 

Contract ultra vires of Agent to Knowledge . 
•of Third Party.] — An association was not regis- 
tered under the companies acts. Persons 
became members by effecting mutual policies ; 
members were empowered also to effect 11 special 
rate policies.” The applicants were not members , 
but had taken out a t; special rate policy,”' 
signed per procuration by J. and 8., the managers, 
who gave and accepted on their personal liability 
a hill n exchar g V? i he amouur assured. In 
a similar case, the amount assured had been 


on the association. J. and S. became insolvent, 
and their acceptance was dishonoured. De W. 
& Go. claimed that the amount of the premiums 
should be repaid them by the members of the 
association : — Held, that they were not entitled 
to have the premiums repaid, because, first, as 
they well knew, J. and 8. had no power, as agents, 
to grant such a policy to non-members; and, 
secondly, there was no failure of consideration, as 

J. and 8. had made themselves personally liable. 
Arthur Amraqe Association , In re, De Wintols 
Case , 34 L. T. 942. 

Previous Judgment against Agent set aside.] 

— The plaintiff had supplied goods on K.’s order 
to a theatre, and had obtained judgment against 

K. for the price. Whilst the judgment was still 
standing the plaintiff commenced an action 
against the lessee of the theatre for the price of 
the same goods. The lessee objected that the 
matter was res judicata. The judgment against 
K. was set aside before the hearing of an appeal 
to the divisional court : — Held, that as the judg- 
ment had been set aside, the action was rightly 
brought against the lessee. Partington v, Haw- 
thorne, 52 J. P. 807. 

Factor hiring Ship on his own Account.]— A 

factor makes an agreement with the master for 
the hire of a ship on his own account for 48?. 
per month, and not on the part of the merchants, 
his principals ; they are not liable, nor are their 
goods put on board, to satisfy the master’s 
demand, but. they are liable to pay the factor 
the freight for their cargo ; and as he was bound 
by the charterparty, which gave the master a 
specific lien on the goods, the master has a right 
to be paid in the first place, before the assignees 
of a factor under a commission of bankruptcy, 
for the assignees only stand in the bankrupt’s 
place. Whoever lets a ship to hire must take 
care that the hirer is substantial, for if he be not 
competent the master must pay for his neglect ; 
yet a factor may retain goods to pay custom for 
salvage. Paul v. Birch, '2 Atk. 621. 

Joining Agent as Co-Defendant with Princi- 
pal.]—^ post, cols. 1114, 1115. 

ii . Notice of Author ity. 

Duty to Inquire as to Agent’s Authority.] — 

If a society or company had an unlimited power 
to borrow, but had, nevertheless, given secret 
orders to its agent not to borrow beyond a certain 
amount, I should have thought, nevertheless, the 
society was bound, because the plaintiffs would 
not have been called upon to inquire as to any 
secret authority ; but where a society or a com- 
pany has upon the face of its constitution — that 
is, either by the statute or statutory rules under 
which it is constituted — only a limited authority 
to borrow, then it seems to me that a person, 
dealing with such a society or company must 
either inquire or run the risk. Chapleo v. Bruns- 
wick Building Society, 50 L. J., Q. E. 372 ; 6 
Q. B. I). 696; 44 L. T. 449 ; 29 W. E. 529— 
C. A. 

Where an agent under his power of attorney 
possessed implied authority to raise money by 
loan: for the purpose of carrying On the business 
affairs intrusted to him, which authority under 
circu. nstauces :>f * mergeney ) nisi be deemed i > 
include power to borrow on exceptional terms 





Indorsement on Bills of Exchange . ] — An agent 
who has reet hm j from his i>rii < ipal b 11s indors d 
, .on ■account of such principal (by which means 
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that the lender was not bound to inquire whether 
in the particular- case the emergency had arisen 
or not j but that he was entitled to recover from 
the principal if he lent to the agent bona fide, 
and without notice that the agent was exceeding 
his mandate. Montaiymc v. Shift a. 15 App. 
"■.■€»as*-'.3o . O. 

And see National Bolivian Navigation Co, v. 
Wilson, ante. col. 1035. 

Notice — Construction.]- — The ordinary import 
of language of a letter giving full authority to 
deal with the property of another ought not to 
be cut down or restricted bv merely ambiguous 
or uncertain expressions in other parts of the 
document. Paricnte v. Lubbock. 8 De (x. M..& 
G. 5 ; 20 Beav. 588. 

Where, therefore, a foreign merchant wrote 
to his English correspondent, directing the latter 
to consider any consignment from him as the 
property of Ins son. who was residing in England, 
so that the son might plsce and dispose of the 
father’s money as if it was the son’s own property, 
and stating that, as the son informed the father ! 
of everything, the consignor would not continue j 
writing, but that whatever the son said for him i 
was to be the same as if he said it himself, and | 
must guide the consignee : — Held, first, that the I 
son was thus constituted an agent with full 
powers to act for his father. Ib. 

Secondly, that, although on one or two 
occasions the consignee had required a written 
authority from the son before so acting, neither 
this circumstance nor the terms of the letters 
rendered any writing necessary, but that a verbal 
direction or subsequent adoption by the son was 
sufficient. Ib. 

Thirdly, that the circumstance of the con- 
signee’s firm having been changed by the death 
of a member of it, subsequently to the date of 
the letters, made no difference in these respects, 
the letters having imposed a duty on the con- 
signee’s house, which continued as long as the 
relation between the plaintiff and it, however it 
might be composed, lb. 

Means of Knowledge of Third Party.]' — 

W., as agent for the defendant, had occasionally 
employed B. to purchase wools, which purchases 
had been ratified by the defendant. In June, 
1839, the defendant wrote to B,, to say he would 
have nothing to do with any purchases made by 
him. This letter, it appeared, had been com- 
municated to the plaintiff, but at what time 
was left uncertain. In July B. bought wools of 
the plaintiff, then lying at his premises, and 
they were sent to a warehouse of another person, 
where they were weighed and packed by B. (to- 
gether with other wools) in sheets, which the 
defendant was in the habit of sending there for 
the purpose of packing such wools. The wools 
in question were not paid for, and it was in the 
course of dealing that wools were not to be 
removed from such warehouse till payment. In 
an action to recover the price of the wools : — 
Held, that there was sufficient evidence to war- 
rant the jury in finding that B. was the defen- 
dant’s. agent for the purchase, and that the 
plaintiff: had not had notice of the countermand 
of his authority. Bodsley v. Parley, 4 P. & I). 
448 ; 12 A. & E. 632 J 5 Jur. 316. 


their negotiability is restrained) cannot deposit 
them with his bankers as a security for advances ; 
the special indorsement is a sufficient notice to 
the bankers that the bills are not the property 
of the party from whom they receive them, to 
enable him to pledge them. Tmettel v. Sarandon, 
1 Moore, 543 ; 8 Taunt. 100. 

The acceptance or indorsemnet of a bill of 
exchange, expressed to be per procuration, is a 
notice to the indorsee that the party so accepting 
or indorsing professes to act under an authority 
from some principal, and imposes upon the 
indorsee the duty of ascertaining that the party 
so accepting or indorsing is acting within the 
terms of such authority. Alexander v. Mackenzie, 
6 C. B. 766. 

But an acceptance in the words 44 for Richard- 
son & Son, Thomas Popple,” is not equivalent, 
according to the mercantile, law, to the form, 

per proc. Richardson & Son, Thomas Popple.” 
The former expression does not, like the latter, 
import a special and a limited authority to do a 
specific act ; nor does it put the drawer of a bill, 
accepted in that form, upon discovery or inquiry, 
whether the agent has exceeded his authority or 
not. O' Reilly v. Richardson, 17 Ir. C. L. K. 
74. 

Payment Unauthorised by Statute,] — Neither 
a company created by act of parliament, nor its 
promoters, directors, or shareholders, can apply 
the assets of the company except in the manner 
provided by the act. On the facts of the case, 
it was held that there had been no ratification 
or approval by the directors of the respondent 
company of an agreement entered into by the 
appellants under which the respondent company 
was in effect to make an expenditure unautho- 
rised by the act. Mann v. Bdinburyh Northern 
Tramways Co., 62 L. J., P. 0.74 ; '[1893] A. C. 
69 ; 1 It. *86 ; 68 L. T. 96 ; 57 J. P.245— H, h. (Sc.) 


iii. Evidence of Liability. 

Signature of Agent.]— Specific performance 
of a contract concerning land not decreed on 
the signature of an agent without authority. 
Howard v. Braithwaite, 1 V. & B. 202. 

Banker Protected.]— A signature 44 Smith 

& : Co.., : per S. Kingsford, agent,” ; is a signature 
per procurationem, and such a signature on a 
cheque drawn payable to Smith <k Co. is sufficient 
to justify a banker in paying the cheque so 
indorsed, and the banker is protected by 16 & 17 
Viet. c. 59, s. 19. Charles v. Blackwell, 45 L. J.. 
C. P. 542 : 1 C. P. D. 548 ; 35 L. T. 162 ; 24 W. li. 
737. Affirmed. 46 L. J., C. P. 368 ; 2 C. P. D. 
151 ; 36 L. T. 195 ; 25 W. R. 472— C. A. 

— Construction of Contract.] — K. entered 
by letter into a contract with the plaintiff for 
the sale of 300 tons of muriate of potash. At 
the commencement of the letter, K. said that he 
bought as agent for the defendant. Delivery at 
the rate of 50 tons per month. Cash payment 
to be made by K. fourteen days from receipt of 
bills of lading. A commission of 1 per cent, to 
be paid to K. The letter was not signed by him 
as agent : — Held, that on the true construction 
of the contract, whatever Eds position, might be, 
the defendant was the buyer, and therefore liable 
to the plaintiff. Concordia Chemisehe Fahrih 
an f Action v. Squire, 34 L. T. 824 — O. A. 
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Employing Illiterate Agent to Sign.]— booking clerk. Page v. G. N. My., lr. E. 2 C. L. 

A man who can read, who sends an agent who | 228 ; 16 W. E. 566. 

cannot read to sign a document or to enter: into j Admission of Agent to bind Principal.]— At 
a contract in which a document must to his j ^ trial of an act i on for the loss of a parcel of 
knowledge be signed, cannot dispute his liability j money sent via a railway, addressed to the 
on the document so signed on the ground that | at w a police superintendent, as 

his agent could not read its contents. Foreman { P itnesg \ Ql . the plaintiffs, gave evidence to the 
v. G. W. My.. 8b L. i. b.>i. | effect tda t the station-master at W. had made a 

man s name may be su b>c nbexl . t tk me o . evide nce was admissible on the ground that 

dum oi association of a the station-master, at the time he made the 

audit is not necessaiv that the a_,ent bhouicl be t was ac ting within the scope of his 

authorised to sign his principals name by d eed ‘ Uy being the agent of the company, they 

under seal, we/e’ bomid by his statement, and could be 

parte, oo b. J., Ch. <>40, 32 Oh. U.AA1 , oil,. I. fe d as having made it themselves. 


Signature of Partner to bind Firm.]— Quaere, 


agent, stating that he would agree to the prices, mQ for w0 ° k done, and the workmen were 
if A. would consent to be paid at stated periods, £ / d to him {ol . payment, and he assented to 
the first nayment to be k< m November. The _ emt rvr nrnmisp hv him to 


the first payment to be k ‘ m he i*» an acknowledgment or a promise by hi 

agent shewed his letter to A. and said that he > ^ sufficien |. BuH v. Palmer , 5 Esp 
miuiit consider the 100 ?. to be paid on 1st * , A -p n 7 a? n 


him to 
sn. 145. 


Parte, 55 L J., Ch. 540 ; 32 Oh. D. 837 ; o4 L. 1. j upon as laying made it themselves. 

912 ; o4 \\. h. »0o— O. A. ! KjrMaU Brewery Co. v. Furness My., 48 L. J., 

Signature of Partner to bind Firm. J-Qmnre, 1 Q^B142 ; L. E. 9 Q< B. 468 ; 30 L. T. 783 ; 22 
as to the sufficiency of a signature to bind the ^ Irigh rallwa y company contracted with 

firm where a deed was executed thus by one the pontiff to carry certain pigs from a station 

partner only, *• tor self and partneis, A. B., no j reland through to London, part of the 

consent of the other partners being shewn to ^ Qm being performed on the London and 
this mode mf execution. Smith v. Unite), 4 J Nort b. W estern Railway. In an action against 
M. & \\ . 454 ; b L. J., Lx. 3-t. the Irish company, a letter from J. T., an agent 

Cf. Beveridge v. Beveridge, ante, eol. 1083. of tlie London and North-Western Company, to 

„ A * v + . ■ Varf cm the plaintiff, which contained evidence of delay. 

Statement by Agent forming Part of Con to be admissible. Baddy v. Midland 

tract.] — A. sent to B. s agent a list of puces at Western Ru 8 L. E. Ir. 224. 

which he would do work ; B wrote a letter to his Where an had * been employed to pay 

agent, stating that he would agi’ee to the prices, for wo f k done, and the workmen were 

if A. would consent to be paid at stated penjxls, refer / ed to him {ol . payment, and he assented to 
the first payment to be in Novembei. The acknowledgment or a promise by him to 

agent shewed his letter to A. and said that he > ^ sufficien |. Burt v . Palmer, 3 Esp. 145. 

might consider the 100?. to. be paid on 1st ^ 10 L. E. 707 n. 

November. A. afterwards did the work for B. - Jn an act j on ag ainst the East India Company 
It was left for the jury to say whether that t p e ] lcdder 0 f a forged imitation of one of 
which the agent said to A formed a part of the ^ promissory notes, issued bv the governor- 
actual contract between the parties, or whether *[ in COUI1 cil at Calcutta Held, that the 

it was a mere observation by the agent himselt. “ were not hound by the aeknowledg- 

Kmvpp v. Harden, 6 Gar. & 1. lio. | ment 0 f it as genuine bv a clerk in their 

Though an agent may, within the scope of his a<3COUnta nt.genei-al’s office, who was authorised 
authority, bind his principal by his agreement, ^ aooo ° ntant . £ , C neral to compare all such 
and in many cases by his acts, evidence or his n £ tes with the reg i s ter, but not authorised to 
declarations is confined to what is either by the their genuineness,, although it appeared 

statement itself, or as tending to determine the wag his prac ti C e to do so. Bank of Mng- 

quality of contemporary acts, the foundation of, ^ y _ ^ India a 2 Knapp, 245. 
or inducement to, the agreement. Fair he 

y. Hasting i sy 10 Yes. 123. Husband and Wife.] •— In an action 

Letter by an agent is not evidence against the a g a i ns t a husband for goods supplied to his wife 
principle of a pre-existing agreement, though it for ber accommodation while he occasionally 
maybe of an agreement contained in that v | s it ed her, a letter written by the wife, acknow- 
letter. Ih., 128. ledging the debt within six years, was admissible 

„ , _ ^ . 7 , to take the case out of the statute. Gregory v. 

Entry by Booking Clerk of Bail way.] — It p arller j 0 amp. 394 ; 10 E. E. 712. 
was the usage of defendants, a railway company, as the 9 Geo. 4, c. 14, s. 1, directed that 

that cattle should be booked for carriage and n0 acknowledgment or promise shall be sufficient 
forwarded in the order in which they were tf) take a case ou t 0 f the statute unless in 
delivered in the defendants’ yard. This usage writin6 . 4 ; and S1 *g ne d by the party chargeable 
was known to plaintiff and his servant. The t j iereby ” an acknowledgment contained in a 
plaintiff’s cattle were brought to defendants’ letter was written by the wife of the 

yard late at night, and could not be taken in debtor ' bl k is name and at his request was in- 
owing to the illness of defendants’ porter. Next efficient, because the statute gave no authority 
day the booking clerk of the defendants, in tire to m ao>ent to make the acknowledgment, 
circumstances, booked the cattle, though not yet J{ , y *j 0 ] ms0% b g C ott, 289 ; 2 Bing. (N.C.) 
in the yard. Plaintiff’s cattle were not forwarded 77 * ( . . 2 pjodges, 94 ; 5 L. J., C. P. 291. 
in the order in which they were booked, but were ’ 

postponed to those of some other dealers which Purchase under False Pretences.]— Purchaser 
arrived at defendants’ yard before them,, and under particulars giving a false description not 
they were in consequence delayed. Plain iff bound at law or in equity, oi G any act of jiis 
sued the company for the delay. It appeared agent, without a fresh authority. Beverell y. 
that the clerk acted contrary to his instructions, Bolton (Lord), 18 Yes. 509. 
but the iurv found that, tin plaintiff was lot at _ , . , 

the time aware that he was doing so Held, Informal Certificate. ] —A purchaser of land 

that the company were bound by the act of the from a railway company umier a condition pro- 
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habiting building thereon without the certificate 
in writing of the company’s principal engineer 
proceeded to build upon the unwritten licence 
of one of the company’s resident engineers : — 
Held, that the company were not bound, and the 
building was restrained; upon ai prayer to 
restrain the erection of “new” buildings, the I 
completion of half -built houses was restrained. 
Att.-Gen . Y. Briggs, 1 Jur. (N.S.) 108-1. 

Knowledge of Agent imputed to Principal.] 

— B. effected an insurance with the defendant 
company through their agent against accidental 
injury. The proposal for the insurance contained 
a statement by the assured that he had no 
physical infirmity, and that there were no cir- 
cumstances that rendered him peculiarly liable 
to accidents, and' it was agreed that the proposal 
should form the basis of the contract between 
him and the company. By the terms of the 
policy, the company agreed to pay the insured 
5001. on permanent total disablement, and 250 l. 
on permanent partial ' disablement, the policy 
stating that by permanent total disablement was j 
meant, inter alia, i{ the complete and irrecover- 
able loss of sight to both eyes,” and by per- ; 
manent partial disablement was meant, inter alia, 

“ the complete and irrecoverable loss of sight in j 
one eye.” At the time when he signed the pro- j 
posal for the insurance the .assured had lost the 
sight of one eye, a fact of which the. defendants’ 
agent was aware, though he did not communicate 
it to the defendants. The assured during the 
currency of the policy met with an accident 
which resulted in the complete loss of sight in 
his other eye, so that he became permanently j 
blind : — Held, that the knowledge of the defen- j 
dants 1 agent was under the circumstances the I 
knowledge of the defendants, and that they 
were liable on the policy. Bawden v. London , 
Edinburgh, and Glasgow Assurance Co.. 61 
L. J., Q. B. 792 ; [1892] 2 Q. B. 534 ; 57 J. P. 
116 — C. A. See also Blackburn v. JIaslam, 
and Blackburn v. Vigors, ante, col. 1018, and 
Bowie, s* v. Stewart and Solomon v. Honeyioood , 
post, col. 1061. 

See also Evidence — Limitations (Statute 
•of). 

iv. Election. 

Foundation of,] — The knowledge of the real 
facts required as the foundation of an election to 
charge the agent or the undisclosed principal 
must be actual knowledge. Bunn v. Newton , 1 
€ab. A E. 278. 

When Allowed,] — If the seller of goods, know- 
ing at the time that the buyer, though dealing 
with him in his own name, is in truth the agent 
of another, elects to give the credit to such agent, 
he cannot afterwards recover the value against 
the known principal ; but if the principal is not 
known at the time of the purchase made by the 
agent, it seems that, when discovered, the prin- 
cipal or the agent may be sued at the election of 
the seller, unless where, by the usage of trade, 
the credit, is understood to be confined to the 
: agent so dealing, as particularly in the case of 
principals r< siding ahr< ad. Botevs at Ganda* 
seg ni, I ‘ East, 62 : 13 11. R. 68. 

At the time of making a contract of sale, 
the party buying the, goods represented that 
he was buying them on aecounr of person* resi- 
dent in Scotland, but did not mention their 

• Tlfm-lOO n Vi /-? ... +U & aftl Tran innAuiA 


were, but afterwards debited the party who pur- 
chased the goods : — Held, that the seller might 
afterwards sue the principals for the price. 
Thomson v. Davenport, 9 B. & C. 78 ; 4 M. A By. 

110 . 

Where an agent, without declaring his princi- 
pal, purchases goods, the vendor, on discovering 
the principal, may sue him, though he has debited 
the agent, and though the principal lias remitted 
money to his agent to discharge the debt. Weis on 
v. Powel, 3 Doug. 410. 

Within what Time.] — A vendor, who sells to a 
person known to be the agent of an unknown 
principal, must elect to proceed against the prin- 
cipal within a reasonable time after discovering 
him, otherwise he loses his right to treat the 
principal as vendee, if the state of the, accounts 
between the latter and his agent has been altered 
to the prejudice of the principal, before he makes 
his election. Smethurst v. Mitchell , 1 El. & El. 
623 ; 28 L. J., Q. B. 241 ; 5 Jur. (N.S.) 978 ; 7 
W. R. 226. 

The sellers’ right to resort to the undisclosed 
principal on a, contract made by a broker in his 
own name is not affected by their delaying to do 
so until parties to whom the broker has resold 
have become insolvent ; the defendants, the 
original purchasers, not having paid, the brokers 
in the meantime or otherwise altered their posi- 
tion. Campbell y. Iliehs , 28 L. J., Ex. 70. 

In order to discharge a principal from his 
liability for a debt contracted by his agent, the 
principal must shew that the creditor has himself 
misled him into supposing that he has elected to 
give exclusive credit to the agent, and that the 
principal has been prejudiced by that supposi- 
tion. Mere delay in enforcing payment from the 
agent will not be sufficient for the purpose. 
Irvine v. Watson (5 Q. B. D. 102), Ileald v. 
Kenworthy (10 Ex. 739), and Smethurst v. 
Mitchell (28 L. J., Q. E. 241) considered. 
Davison v. Donaldson , 9 Q. B. D. 623 ; 47 L. T. 
564 ; 31 W. R. 277 ; 4 Asp. M. C. 601—0. A. 

If one takes the security of the agent of the 
principal with whom he dealt, unknown to the 
principal, and gives the agent a receipt as for 
the money due from the principal, in consequence 
of which the principal deals differently with his 
agent, on tbe faith of such receipt, the principal 
is discharged, although the security fails. Other- 
wise, if the principal does not shew that he was 
injured by means of such false voucher. Wyatt 
v. Hertford (Marquis), 3 East, 147. 

What amounts to.] — P. carried on business in 
London as agent for K. A Co., paper manufac- 
turers at Vienna. I). ordered of 1\ paper, ad- 
dressing the order to him personally, which he 
acknowledged by letter, and promised to supply 
the paper in certain quantities and at certain 
times as he obtained the goods from K. A Co. 
Some of the parcels were delivered, but D., being 
unable to obtain any more from P., who alleged 
default in K, A Co., wrote to them stating their 
position, and P.’s excuses. In an action against 
P. for breach of contract in not delivering the 
paper: — Held, that the letter of V. to 1) agree- 
ing to supply the paper amounted to a contract 
binding on P personally, and, that t subse- 
quent letter of D.to K. A Co. was not an election 
by D. to substitute K, A Co. as the party bound 
in fin place a P. Bra (burgh , BoUitzer. AS 
L. T. 470 : 21 W. E. 682. 

The seller of goods to an apparent principal 


1 The seller of goods to an apparent principal 

HI! 

mmmmmmmm. iiiii®i8iii#i s 


1049 PRINCIPAL AND AGENT — Principals and Third Parties . 1050 

upon discovering that the buyer is only an agent the name of his principal, and bought and sold 
may so conduct himself by demanding payment notes were exchanged between the plaintiffs and 
from., and taking proceedings against the agent, C., in which the latter was named as the buyer, 
that he will be deemed to have elected to look C. sent the defendant an advice note informing 
to the agent only for payment, and will be him that he had bought the cotton of the plain- 
debarred from any remedy against the real prin- tiffs “ for him,” and the defendant did not repu- 

An invoice was made 


eipal. Ma e Chirr ...... 

And see Smyth v. Anderson, ante, col. 1041. out to C., and, the market falling, C. was called 
• Where a broker who had sold goods for the upon by the plaintiffs to accept and pay for the 
plaintiff to the defendant made an arrangement cotton, and threatened with legal proceedings, 
with the plaintiff unknown to the defendant, Failing to obtain payment from C„ the plaintiffs 
altering the time of payment Held, that the sued the defendant Held, that the fact of his 
plaintiff had thereby taken the broker as his name being disclosed at the time of the contract 
debtor, and had discharged the defendant, did not preclude the plaintiffs from having 
Thornton v. Mcux, M. & M. 43' ; 31 B. E. 711. recourse to him. ; that parol evidence of the cir- 
cumstances under which the contract was made 

Proceedings in Bankruptcy.] — The mere was admissible ; and that the insertion of C.’s 

fact of tiling an affidavit of proof against the name in the contract, though his principal was 
estate of an insolvent agent to an undiscovered known at the time, and the subsequent- demands 
principal, after the undiscovered principal is upon C. for payment, did not necessarily amount 
known to the creditor, is not a conclusive elec- to an election on the part of the plaintiffs to give 
tion by the creditor to treat the agent as his credit to C., and to him only, (folder v. Dobell. 
debtor. Curtis v. Williamson, 44 L. J., Q. B. 27 : 40 L. J., C. P. 224 ; L. E. 6 C. P. 486 ; 25 L. T. 
L. E. 10 Q. B. 57 ; 31 L. T. 678 ; 23 W. E. 236. 120 ; 10 W. E. 978— Ex. Ch. 

B. purchased goods of the plaintiffs; he was . _ _ „ . 

the agent of the defendants, his undisclosed Question for Jury— To whom Credit given.]— 
principals P> became insolvent, and the plain- Where, in an action for goods sold and delivered, 
tiffs then became aware that the defendants were the question was whether they were purchased 
principals With this knowledge the plaintiffs’ by a person on his own account, or for his prin- 
clerk sent an affidavit of proof of the debt due to eipal ; and it was left to the jury to say to whom 
them ao-ainst the estate of B„ whose affairs were credit was given -.—Held, that it was properly 
beino- liquidated by arrangement. The plaintiffs left, and that it was not necessary to leave it to 
endeavoured to prevent the affidavit of proof from them to say whether the vendor knew, at the 
being hied, but were unsuccessful Held, that time of the sale, that he was dealing with the 
the mere filing of the affidavit of proof formed purchaser in his character of agent. Mwards 
no obstacle to the plaintiffs suing the defendants v. Smith, 5 L. J. (o.s.) C. P. 11. 
iov the price Of the goods sold to B Borrieiy. ^ 0 f.]-Where an agent having made a 
iTv t 20 T S wfr 22 W R 92 ’ contract in lu own name has been sued on it to 

A. and B. were hoih in5he habit of sending judgment no second action is ^maintainable 

goods to C., a factor, for sale ; in the course of ‘q,,? S i P \ fx i72 • ilJuv (\ 4 

his dealings with C, B. purchasech of him goods gl g ^ L y* 2 ' 0S \y. E. 1089. 


v. Schemeil, 20 W. E. 168. diate the transaction. 
Anderson, ante, col. 1041. out to C., and, the marl 


A. and B. were both in the habit of sending y-- p • ! A! i hi Til q 

goods to C., a factor, for sale ; in the course of ?S al “ s * P r ‘“ cl P al j • i/jur (\ 4 

his dealings with C„ B. purchased of him goods .V T J %> 3, kffR 1080 11 J C } 

belonging to A., which were invoiced to him by T ^ v.BannUon, 

C. m h is own name, though, upon the balance ot , f P /n r 
accounts between them, C. was indebted to B. * a Pp* ^ as * oA ** 

A. afterwards filed an affidavit in the court of Subsequent Acknowledgment of Indebtedness.] 

bankruptcy, in which he alleged that C. was — Where goods were sold to an agent of a known 
justly and truly indebted for goods belonging to principal, and the seller gave credit to the agent, 
him sold and delivered by C., as the factor or w ho afterwards ran away, after which the prin- 
agent of A., to B., and for which goods C. received c jp a i (who had received the goods) acknowledged 
payment by means of goods sold and delivered bis liability to the vendor : — Held, that the 
to him by B., and which goods were used by C. vendor could recover against the principal, in an 
in his trade of a cheesemonger. Upon this affi- ac tion for goods sold and delivered. Wilding v. 
davit a fiat was worked out against C. to its Colly er, l L. J., C. P. 50. 
termination: — Held, that this affidavit did not 

estop A. from suing B. for the price of the goods. Of Acceptor or Drawer of Bill.]— A firm abroad 
or afford sufficient evidence to sustain a plea of drew bills on one of its own partners, trading on 
payment in that action. Morgan v. Couchmcm, his account in England, payable to an agent of 
14*C. B. 101 ; 2 0. L. B. 53; 23 L. J., C. P. 36 ; the foreign government. The bills were not paid, 
2 W. E. 59. process of insolvency issued against the foreign 

The creditors of A. having issued a fiat in firm, and a commission against the English 
bankruptcy against him, and having at the close partner : — Held, the agent may prove under the 
of the proceedings under the fiat received notice. , commission, but will be restrained from receiving 
by means of the examination of the bankrupt dividends, unless he elect not to prove under the 
and others, that A. was only the agent of B. & insolvency abroad. Mattm, Ex parte, VenseUer, 
Co., proceeded nevertheless to sign A.’s certificate : In, re, I Mont. & Ayr, 345. Affirming Cotemorth , 
— Held, that this was not an election by the Mr parte, 1 Deac. & 0. 281 ; Mont. & Bli, 92 ; 2 
eredirors to treat A. as their sole debtor. Taylor L, J., Bk. 18. 
v. Sheppard, 1 Y. & Coll. 271. 

'C, : t •, ,, v. Payment to Agent when a Discharge. 

Proof of,]— 0.. a broker, was autnonsed oy the J 

defu km 'to buy cotton for him, but not to Payment of Purchase-money, —Vhexi goous 
disciost his name. O.'s credit iu being good aru sold to in apparent principal foi reauj 
enough t ) enable tun to obtain a contra t upon men y, tli seller erase, at his peril obtain inn e- 

ti. gL i._ it.a.'tiiiJ* t, „ 4,1 . a «vr»r1 if +.V»r* tnwi’ is nrdv on a.£PftTvfc 







v). Payment by Agent. 

What Amounts to.]— In an action for sheep 
sold and delivered, the defendant pleaded a pay- 
ment of 175 1. It was proved by J. that he 
received 175?. from the defendant’s wife, and 
gave it to the plaintiff : — Held, that evidence 
might be given, that when the wife gave the 
defendant the money, she told J. to take it to 
Walter v. Lewis, 7 


Car. & P. 344. 

^Action on a bill of exchange for 419?. 2s. 
First plea, as to 4Z. 18-s*., parcel of the sum men- 
tioned in the declaration, payment of 5Z. into 
court. Second plea, as to the residue of that 
sum, that the plaintiffs were agents and brokers 


for PL, and, as such, sold property for him for 
415Z. 12s. Qd.. which was to be paid at a date to 
arrive before the maturity of the bill ; that H. 
had applied to the plaintiffs to advance him this 
money, which they had agreed to do if he would 
procure the defendants’ acceptance of the bill, 
tl ; undertaking to appropriate to purchase 
money i > satisfaction of the bill. Lverment 
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contracting in his own name, and receives the 
price forthwith from his principal, the seller who 
omits to enforce immediate payment cannot at a 
subsequent time recover the value of the goods 
from the principal, upon the failure of the agent 
to pay over to the seller their price. Mae Clure 
v. Sehemeil, 20 W. R. 168. 

If an agent buys goods on credit for an un- 
named principal, payment by the principal to his 
agent of the price of the goods before the credit 
expires may, under some circumstances, deprive 
the vendor of his right to sue the principal. 
Smith or Smyth v. Anderson, 7 C. B. 21 ; 18 L. J., 
C. P. 109 ; 13 Jur. 211. 

If goods are bought by a broker, the principal 
is liable to the vendor, if called upon when pay- 
ment becomes due ; although he may have pre- 
viously paid the broker. Secus, if the day of 
payment is allowed to pass without any demand 
being made upon the principal. Kymerv. Suwer - 
eropj), 1 Camp. 109. 

A factor made purchases for his principal, 
’who made payments to him on account : after- 
wards the factor was pressed for payment by a 
letter, which came to the hands of the principal, 
who transmitted it to the factor, and, with a 
knowledge of the fact, paid him the residue : — 
Held, that the principal was liable over to the 
sellers for the money he had so paid over to his 
factor after notice. Powell v. JSTeUon , 15 East, 65. 

The defendant, through the agency of one 
Yates, granted to the plaintiff an annuity, 
redeemable at six months’ notice. In May, 1830, 
notice was given to repurchase in November and 
in August, 1830, the defendant entrusted Yates 
with the money for the repurchase. In October 
Yates prevailed on the plaintiff to execute the 
deed of reassignment, dated in November and 
indorsed on the annuity deed, without receiving 
the repurchase money ; but the plaintiff did not 
sign any receipt for the money. Yates after- 
wards produced the deed to the son of the defen- 
dant to satisfy him of the payment, and it was 
handed back to Yates to be kept by him with 
the defendant’s other documents. Yates acted 
in the transaction as agent of both parties. He 
retained the money, and, to deceive both, con- 
tinued the payment of the annuity, but after- 
wards died insolvent. The defendants subse- 
quently obtained possession of the deed Held, 
under the circumstances, that the defendant was 
not discharged, but was bound to pay the plain- 
tiff the repurchase money, with interest from 
November. 1830, the plaintiff accounting for the 
subsequent receipts of the annuity. Vandaleur 
v. Blag ra re , 6 Beav. 565 ; 7 Jur. 1002. Affirmed, 
17 L. J., Ch, 45 ; 11 Jur. 985. 

When a principal authorises his agent to 
pledge his credit, and the latter makes a pur- 
chase on his behalf, and thereby creates a debt, 
the principal is not discharged by payment to 
the agent, if the money is not paid over to the 
seller, unless the latter, by Iris conduct, makes it 
unjust that the principal should be sued : as, for 
example, where the seller, by his words or con- 
duct, induces the principal to believe that a 
settlement has been come to between the seller 
and the agent, in consequence of which the 
principal pays the amount of the debt to' the 
agent, lleald v. Kemoorthy , 10 Ex. 789 ; 3 
YCU3AIL612/; 24 L. 3\, Ex. 76 ; 1 Jur., 70 * 

A vendor who _ has given credit to an agent, 
believing him to be the principal, cannot recover 

S OClIrtC'f tTi/J. n r? i tSrt'J -J-ff 4-U 


has bona fide paid the agent at a time when the 
vendor still gave credit to the agent, and knew 
of no one else as principal. Armstrong v. Stakes , 
41 L. J., Q. B. 253 ; L.db 7 Q. B. 598 ; 26 L. T. 
S72 : 21 W. R. 52. 

The defendants employed C., a broker, to buy 
oil for them. C. accordingly bought of the 
plaintiffs, informing them at the time of the 
sale that he was buying for principals, though 
he did not tell them who those principals were. 
The terms of the sale were “cash on or before 
delivery”; but though it is not infrequent in 
the oil trade, in such a case, to require pay- 
ment before delivery, there is no invariable 
custom to that effect. The plaintiffs delivered 
the oil to C. without insisting on prepayment, 
and the defendants, not knowing that the plain- 
tiffs had not been paid, paid C. Shortly after- 
wards C. stopped payment, and the plaintiffs 
thereupon sued the defendants for the price : — 
Held, that, as the plaintiffs at the time of the 
sale knew the broker was buying for principals, 
and not on his own account, the fact of the 
defendants having paid the broker did not pre- 
clude the plaintiffs from suing them for the 
price, unless, before such payment, they had by 
their conduct induced the defendants to believe 
that they had already been paid by the broker ; 
and that the mere omission on the part of the 
plaintiffs to insist on pre-payment was not, in the 
absence of an invariable custom to that effect, 
such conduct as would reasonably induce such 
belief. Heald v. Kemoorthy (10 Ex. 739 ; 24 
L. J., Ex. 76) followed. Armstrong v. Stokes 
(L. R. 7 Q. B. 598) discussed. Irvine v. Watson , 
49 L. J., Q. B. 531 ; 5 Q. B. D. 414 ; 42 L. T. 810 
— C. A. Affirming 49 L. J., Q. B. 239 ; 5 Q. B. D. 
102 ; 42 L. T. 51 ; 28 W. R. 353. 

On a Promissory Note after Payment to 
Agent.] — Where an agent tendered the amount 
of a note for his principal, on condition of having 
the note given up, which could not be done 
from its being mislaid, and afterwards failed 
with the money in his hands : — Held, that the 
principal was still liable on the note, but with- 
out interest from the time of the tender. Pent 
v. Pu?i7i, 3 Camp. 296 ; 13 R. R. 809. And see 
Stewart v. Fry, 1 Moore, 74 ; 7 Taunt. 339. 



applied to the plaintiffs for this money, and they 
agreed to advance it if he would procure the 
defendants’ acceptance for the amount, promising 
to appropriate the purchase money to its dis- 
charge. The bill was drawn for a period beyond 
the settling day, and for 419?. 2s., to cover the 
accruing interest. The defendants accepted the 
bill on the faith of this arrangement. The pur- 
chase money was received in due time : Held, 
after a verdict for the defendants on the second 
and third pleas, first, that the facts were evi- 
dence of payment by the defendants, and that 
the proceeds of the shares, when received by the 
plaintiffs, was money paid to the plaintiffs on 
the defendants' account, and by their agent. 

Hills v. Mesnard, 10 Q. B. 266 ; 16 L. J., Q. ±>. 

rily, that the plaintiffs had no right accounts 
the proceeds of the shares a sum ^ 
" brokerage on a 


Acceptance of Bill.] — Where a trades- 
man, who had supplied goods to a ship, sent in 
his account to the owner's agent and ship s 
husband, and took his acceptance at three 
months for the amount, deducting discount for 
that time, which was the usual credit, and when 
the bill became due consented to a renewal of it 
adding interest, and in like manner took a third 
acceptance, which was dishonoured, and the 
agent soon afterwards failed, the balance in his 
hands in favour of his principal (the shipowner) 
having during all this time exceeded the amount 
of the bill, which was however unknown to the 
principal, who had never inspected the agent' s 

_i : — Held, that the tradesman might sue 

the shipowner for the amount of his claim, and 
that it was not discharged by the acceptance of 
the agent. Robinson v. Read , 9 B. & C. 44:9 ; 
349 ; 7 L. J. (O.S.) K. B. 236. 

Ratification of Payment by Stranger.] — 

. liA ot „ uxo _ _ by a stranger considered to be for a 

the note, debtor and on his account, and afterwards ratified 
bv him, is a good payment. Bdshaw v. Bus? i, 

~ ~ C. P. 24 ; 17 Jur. 67. 

a stranger, without the 
subsequent, of the debtor, is 


306. 

Held, second 
to deduct frorr 

due from H. to plaintiffs for 

previous purchase for him. Ib. _ r 

The defendant and K. gave their pint and 4 M. & Ky. 

several promissory note to the plaintiffs, and the 
latter subsequently agreed with K. and L. to 
take, and did take, L.’s bill of exchange in satis- Payment by- 

faction of the defendant’s liability on 11 ' ' ~ ~ 

E.. bv L.’s authority, paid the bill when due . . ~ T - T - 

- - - ■* the note, that these facts 11 C. B. 191 ; 22 L. J., 

- " ’ t. But payment by i 

20L.J.. C.P. authority, prior or i. .1— - A - , w . r . 

not. James v. Isaacs , 12 0. B. 791 ; 22 L. J., 

I ; 17 Jur. 69 ; 1 W. XL 21. See Cook v. 

bills' and I Lister , 13 C. B. (N.s.) 543 ; 32 L. J., C. P. 121 ; 

7 L. T' 715 ; 11 W. B. 369. 

„***. The ratification in such case may be after the 
out of commencement of the action, as where the 
s were defendant adopts the payment of the stranger 
* ling it as a payment to the plaintiff, 
vv. j Egghu/ton, 10 Ex. S45. S. P., Bel- 
Bush , supra. 

i To an action by an indorsee of a bill of 
In exchange against the acceptor, he pleaded that 
•s the bill was an accommodation bill ; that the 

v. drawer indorsed the bill and other bills to the 

the plaintiff as security for the repayment of 30 1. 

Held, that these facts did advanced by him to the drawer, and that the 

)lea of payment of the debt by bill was satisfied by payment to the pi amtiit by 

: 21 lntiir e v. Miller, 13 M. & W. the acceptor of one of the othem bill* ot the 
725 - 2 D & L. 70S : 14 L. J., Ex. ISO. money so advanced Held, that the plea was 

Action on a bond: plea, payment. The sum no bar to the further maintenance- of 
of 200 l. having been lent by the plaintiff to the the payment having been _made 5 by a string , 
defendant on his bond, through M., the defen- and not having been 

dant’s attorney, and who acted for him generally Kemp y. Balls, 10 Ex. 607 , 3 v. L. K Uo , 
as his agent in his pecuniary affairs, and repay- L.. J., Ex. 47. , » ^ + 

ment being afterwards demanded, M. obtained When a creditor accepts payment of a debt 
from his bankers (the real plaintiffs in the case) from a stranger without the authority of the 
an advance of 40 01. for himself, depositing the debtor, it is competent to the cieddoi on dis- 
bond in question and another bond as a security covering the want ot authority and bcioit any 

for repayment, stating in a letter to the plaintiff ratification of the payment by the debtoi, to 
that he had laid down the money to prevent her cancel the payment by returning the money o 
anv further inconvenience. The defendant was the stranger ; and the debtor cannot m such * 
not aware of the application for, or oE the repay- case ratify the payment by placing a plea ot 
ment of, the 200Z. Held, that this was not a payment on the record m an action bio«ght 
} ymei by the defendant. Ltiroxv. WWslwott. ajmmxt Inn toi dmamoimt ly « tdl 1 
1 H. X 2s. 420 : 2 i L. ' Ex. IS : B W. 11. 197. i al » • v. Jam * *0L, J. x. 104 , h. K. 6 Ex. 


Held, in an action on . 

supported a plea of payment by the defendant. 

Thorne v. Smith , 2 L. M. & P. 43 ; 20 L. J., C. P. 

71 ; 15 Jur. 469. 

On the insolvency of a banking company, W., Ur. 
one of the principal shareholders, gave L11L 
other securities to another bank to cover advances 
to be made by that bank for the payment of the 
public creditors of the insolvent company, cU 
which advances the debts of such creditors were 
paid, and at the same time, the debts were 
assigned by the creditors to B., as a trustee for 
W.,by a deed which recited these facts, and that sliano v 
E. had agreed to pay the amount of the bills, on 
having an assignment to him of the debts. Ir 
an action brought by one of the original creditors 
for W.’s benefit against certain of the share- 
holders of the insolvent company to recover 1 ' 
amount of his debt 
not support a p 
the defendants. 
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for the benefit of the debtor, but by an agent her deposit note, for which he gave her a fresh 
who intended to be reimbursed hr the debtor, deposit note for the difference between the 
but who had not the debtors authority to make amount of the former note and the purchase 


to repay the money, when the payment of the | bank reruseu iu uvu- me xuoa m «,u 

debt will be at an end, and the original debtor action against them, that they were liable, the 
will be again responsible. Ib. jury having found that the manager intended and 

induced the lady to believe that he was acting as 
the agent of the bank, and also that as local 
b. Other Acts of Agents. manager he had authority from the bank to make 

an assignment of an equitable mortgage. Thom])- 
i. Generally. T . Bell, 10 Ex. 10 ; 2 C. L. E. 1213 ; 23 L. 

Scope of Authority.! — An agent cannot bind Ex. 321 ; 2 W. E. 35J. 
his principal by any act or declaration which is , But where the agent of a wharfinger, whose 
nntfof the scone of his authority. Oldlna v. dut y lt _ was . t0 g«e leceipts tot goods actually 


b. Other Acts of Agents. 

i. Generally . 


out of the scope of his authority. Old mg v. <™ty 

q*/;i«Tur 4<r received at the wharf, fraudulently gave a receipt 

An agent can 'only act within the scope of his for goods which had never been received, the 
■■ authority as such. * Sehmuwk v. lock, 3 L. J. principal was held not to be responsible because 

?o O G P V it was not within the scope of the agent’s autho- 

r. pity, in the course of his employment, to give 

Doctrine of Respondeat Superior not to be such a receipt. Coleman v. Riches, 16 0. B. 104 ; 
Extended.] — I agree that the court ought to be 3 C. L. ft. 795 ; 24 L. J., C. P. 125 ; 1 Jur. (n.s.) 
very careful how it extends the doctrine “re- 596 ; 3 W. R. 453. 

spondeat superior.” It has been carried in our A miller was in the habit of purchasing wheat, 
law very far indeed— per Jessel, M.R. Smith v. and directing the sellers to deliver the wheat at 
Keal, 9 Q. B. D. 351 ; 47 L. T. 143 ; 31 W. R. the landing place, at Bristol, of a wharfinger and 
y ■ 5 " carrier, to be carried by him from Bristol to 

Cardiff. B., his agent at Bristol, gave receipts 
Infringement of Patent by Agent.] — A patent to the sellers for the wheat when delivered, and 
A consisted of the application of cards or strips of the miller was accustomed to pay for the wheat 

leather covered with wire to rollers at “ wide dis- upon the production of such receipts, but there 
tances,” A person who contracted to clothe was no contract between him and the wharfinger 
b y rollers and supplied to a “ nailer ” cards of such that receipts should be given, on the faith of 

width that- when applied to the rollers they which the former might pay : — Held, that B. had 
must of necessity leave wide spaces, and who a limited authority to give receipts only when 
himself paid the nailer, was held to have in- wheat had been delivered ; and, therefore, where 
fringed the patent, though he alleged that his p>. fraudulently signed a receipt for wheat de- 
business was that of a cardmaker only, and did livered, when none in fact had been delivered : — 
not include the nailer’s work. Semble, the con- Held, to be not an act done within the scope of 
• 'Afy elusion would have been the other way if he had his authority, as agent, for which his principal 

merely supplied the cards without making the was responsible to the miller, who had paid to 
yi nailer his agent. Sykes v. Ilowarth, 48 L. J., the seller the price of the wheat, on the faith of 

Gh. 769 ; 12 Ch. D. 826 ; 41 L. T. 79 ; 28 W. R. j the receipt being true. Ib. 

215. | The secretary of a benefit building society 

„ . , , . , n A employed H. as his private clerk to transact the 

Act of Bankruptcy by Agent.] A man cannot | business of the society. H. was not an officer of 
commit an act of bankruptcy by an act the society. The directors had drawn cheques 
his agent which he has not authorised, and or f rom time to time, which were handed over to II. 

» ! which he is not cognisant. Main, parte, | by the direction, and with the knowledge of, the 

■Is! Satoevs^ In 12 Ch. i). ; 41 .L. 1.4b; i secretary, for the purpose of being paid by him 

W. R. 334. | to the withdrawing members; but instead of 

• ■ j being so applied they were misappropriated by 

V . ' | H. Held, that the secretary' was responsible 

Acts within Scope of Authority.]?— The fraud | for the acts of his clerk, to whom he intrusted 
;i;f '. q^An'-'ag^ principaTliabletherefbI , ,;: the moneys, in the same manner and to the 

must be committed within the scope of his same extent as if the directors had placed the 

authority, and for the benefit of the principal; moneys in the hands of the secretary, and he 
Thorne v. Beard, '64 L. J,, Ch. 652 ; [1895] A. C. himself had handed them over to his clerk, 
i 495 ; 11 R. 254 ; 73 L. T. 291 ; 44 W. R. 155— James, Bx parte, Mutual and Permanent Benefit 

T ■ H. L. (E.) Building Society . In re, 49 L. T. 530 ; 48 J. J?. 

. Fraud will vitiate any transaction, though the ! 54. 

:.l principal does not personally take any part in The shares of a proprietor in a joint-stock 

the fraud, if the agent does, for the principal is company were sold out without his authority, 
civilly responsible for the acts of his agent, and not in conformity with the provisions of the 
Bor d. Willis v. Martin, 4 Term Rep. 39 ; 2 deed by which the company was constituted. 

R. R. 324. Chi a bill filed by the shareholders, alleging that 

A local manager of a branch bank, while en- the sale was the fraudulent act of the secretary 
[!; gaged at the bank, suggested to' a lady who had of the company, and sanctioned by the directors, 

; ; a deposit accoxtnt, that higher interest might be but assuming' the transaction to be valid, as 

obtained for her money if she purchased two ; against the transferee, and praying that the loss 
houses for a sum which would pay off a mortgage might be made good out of the assets of the 
; ; f held by a third person upon them, and also a lien j company ; demurrer for want of equity allowed, . 

it held by the bank. She assented, and gave him ion the ground that the bill stated no ease for 
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'making the corn pany liable in damages. Bun- sequent ly asking for no vouchers or other direct: 
can v."Ztunth’i/, 2 Mac. & G. 30 ; 2 Hall & Tw. evidence of payment. : Mitchell. In re, Mite hell 
78 ; 14 Jur. ai’S.' v. Mitchell , 54 L. J,, Ch. 342 ; 52 L. TVl78. 

Forgery by Secretary of Company-— Certificate Fraudulent Mortgage by Agent.] — The defen- 
for Shares.]— G. having, through the plaintiff, as dant employed his attorney to obtain a loan of 
his broker, purchased 200 shares in the defendant 100/. for him on mortgage, and placed his title 
company, had a transfer and apparently regularly deeds in his hands for that purpose. The attorney 
issued cert ideates sent to him in ordinary course, forged the defendant’s signature to a mortgage 
The transfer and certificates were lodged at the deed to the plaintiff for 420/., and received the 
company’s office with a request for registration, money, and concealed the transaction from the 
and 1 what purported to be a certificate that G. defendant, to whom he afterwards advanced 198/. 
was t he registered proprietor of 200 shares was in various sums, and subsequently took from him a 
issued to him, signed by one director and the mortgage to a third person, to cover that advance : 
secretary, and bearing the seal of the company. — Held, that the plaintiff had no cause of action 
The form of this certificate was in accordance against the defendant, even to the extent of 100/. 
with the company’s deed and resolutions, but, in P< iviitev v. A.hel , 2 H. C. 113 ; 33 L. J., Ex. 
fact, the name of the director was forged by the 6b ; 9 Jur. (N.S.) 549 ; 8 L. T. 2S7 ; 11 W. R. 
secretary. Subsequently G. deposited the certi- 651. 

fioate, as security for advances, with the plain- A husband, being about to leave England for 
tiff, who gave the* company notice of such deposit, a residence in India, executed an assignment 
neither G. nor the plaintiff having any know- by deed to his wife, who was to remain in 
ledge or ground for suspicion that the certificate England, of a leasehold dwelling-house, ‘‘ to hold 
was not genuine. On a case stated raising the the same unto” the wife, “ her executors, admi- 
question 'whether the plaintiff had a good title to nistrators and assigns, as her separate estate.” 
the shares as against the company : — Held, that No trustees were appointed, the husband and 
he had ; that the company were liable for the wife being the only parties to the deed. The 
fraud of their agent perpetrated in the ordinary title deeds were allowed to remain in the posses- 
course of his employment, as they had here sion of the wife. The wife having parted with 
placed the secretary in a position to warrant the possession of the deeds (all hut the assignment) 
genuineness of the signature and the seal, to an agent, in order to raise a sum of 200/. upon 
Maw v. Port Phillip Gold Mining Co., 53 L. J., them for the wife, and having asked for the 
Q. B. 369; 13 Q. B. D. 103; 50 *L. T. 685; 32 return of the deeds without success, the agent, by 
W. XI. 771,’ v forging the name of the husband to a mortgage 

deed and other instruments, raised a sum of 

Holding out Agent as authorised to Borrow 1,200/., which he appropriated to his own use : 
Money in Excess of Prescribed Limits— Personal —Held, that there was no negligence on the part 
Liability of Directors. |— By the certified rules of of the wife so as to bar her title to relief against 
an unincorporated building society the directors the mortgagees. Pox v. Hawks, Hawks v, . Fox, 
might borrow money not exceeding a prescribed 49 L. J., Ch. 579 ; 13 Ch. D. 822 ; 42 L. T. 622 ; 
amount. Loans were made to the society 28 W. R. 656. 
through its secretary, who was also acting 


treasurer ; the usual course of business was that 
he delivered to the lenders a receipt and under- 
taking on behalf of the directors to give pro- 


Fraudulent Transfer of Mortgage by Agent — 
Authority to receive Mortgage Money.] — G. and 

H. were mortgagees for 1,000/. on property of S. 


missory notes signed by the directors, and Their solicitors D. and P., who had the deeds 
subsequently exchanged such notes for the in their custody, applied to the defendant,. who 
receipt and undertaking. After a total amount was also a client of theirs, saying that they believed 
had been borrowed exceeding that limited by he had 1,000/. to invest on mortgage, and that 
the rules, the plaintiffs paid a sum to the secre- G. and H. wanted 1,000/. on a transfer of S.’s 
tary as a loan to the society, and received from mortgage. The defendant inspected the pro- 
him the usual receipt and undertaking, but no perty, and being satisfied, he, on the 19th of 
promissory notes. This sum he appropriated to June, 1878, sent the 1,000/. to L>. and P., who 
his own use. In an action against the society gave him a receipt for it. In July, D. and P. 
and directors the jury found that the society fraudulently induced G. and H. to execute a 
held out the secretary to the plaintiffs as having deed of transfer to the defendant with a receipt 
authority to receive the loan on their behalf on indorsed, which, deed they stated to G. and XL 
the terms on which it was received, and that the to be a deed of reconveyance to 8. on his paying 
directors did the same Held, that, as the off the mortgage. D. and P. shortly afterwards 
money had been borrowed in excess of the total handed his deed with the title-deeds to the 
amount limited by the rules, the society was not defendant, and went on paying him interest as 
liable : but that, although there was no fraud on if they had received it from S., who was in fact 
the part of the directors, they were personally paying his interest to the agents of G. and H. ; 
liable. Chipleo v. Brunswick Benefit Building G. and H. made no inquiry as to the mortgage, 
Societal, 50 L. 3., 0 . P. 372 ; 6 Q. B. D. 696 ; 44 and this went on till 1883, when D. and P. became 
L. T. 449 ; 29 W. R. 529— G. A. bankrupts, and the 1,000 L received from the 

defendant, which had never been handed over 
Negligence of Principal.] — A plaintiff, ap- to G. and H,, was lost. G. and H. then brought 
pointed by the court paid manager of an estate, their action against the defendant asserting a 
v o transmitted mon si *1 <_ igtoth estate o rigl agai st the pro\ :n n H nature of an 

. his solicitor in the action for payment into court, unpaid vendor’s lien : — Held, that, as the plain- 
was held liable or the solid \ r\ in sappropria- tiffs b: tl e <1. d of transfer an L receipt which 
lion, < n the ground of negligence, t ; reason i f they bonded tc I), and P. enabled them to repre- 
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the hands of the plaintiffs, they had raised a 
counter equity which prevented their claiming 
a vendor’s lien, though this would not have been 
the case if (D. and P. having no authority to 
receive money for the plaintiffs) the defendant 
had paid the 1,000/. to D. arid P. at the time 
when the deeds were delivered to him, since he 
would then have known that the plaintiffs had 
riot received the money. Swinbnnhs , Ex parte 
(11 Ch. D. 525), distinguished. Gordon v. Jaw ex, 
30 Ch. D. 249; 53 L. T. 641 ; 34 W. R. 217— 
C. A. 

^ Quaere, per Cotton, L.J., whether D. and P., 
assuming them to have authority to receive mort- 
gage money on behalf of the plaintiffs, could he 
taken ever to have, in fact, received this 1,OOOL 
on their behalf. Ib. 

Fraudulent Act of Agent of which Principal 
gets the Benefit.] — A secretary and financial 
agent of a company, having authority to get 
bills discounted, forged bills and got them 
discounted. He paid the proceeds into a bank 
to the account of a firm to which he belonged, 
and in his character of a member of that firm 
drew cheques on the account in favour of the 
company; and it was alleged that out of the 
amounts so drawn he actually made payments 
for the benefit of the company. In the winding 
up of the company it was held, that an inquiry 
must be directed what amount of the proceeds 
of the bills had been applied, directly or 
indirectly, for the benefit of the company, and 
that a claim for the amount when ascertained 
would be good. Japanese Curtains and Patent 
Fabric Co ., In re, Skoolbred, Ex parte, 28 W. R. 
339. 

The plaintiffs and the defendant having each 
lodged their respective India bonds with the 
same bankers, who afterwards privily, and with- 
out the defendant’s authority, sold his bonds, 
and, upon his demand of them, delivered up to 
him the India bonds of the plaintiffs to the 
Iw same total amount, and payable to the same 

obligee (being always the treasurer of the com- 
pany, who indorsed such bonds in blank before 
they were circulated), but having different num- 
bers, and for different separate sums, and there- 
fore manifestly distinguishable from bis own 
bonds, though the defendant did not know that 
they were the property of another, but was told 
by the bankers that they had exchanged his ori- 
ginal. bonds for these : — Held, that the defen- 
dant, having sold the plaintiffs’ bonds so received 
from his own agents, who had acted mala fide 
in passing them to him, was liable to answer 
over to the plaintiffs for the amount. Glyn v. 
Baler, 13 East, 509 ; 12 R. R. 414. 

A company cannot retain any benefit which 
they have gained through the fraud of their 
agents. Western Bank of Scotland v. Addie, 
L. R. 1 H. L. (Sc.) 145. 

Corporate bodies may be made responsible for 
the frauds of agents to the extent to which they 
have profited by such frauds. Ib. 

A. usually employed B. as his agent to buy hops 
of the several planters in arid about Canterbury, 
but having in a particular season omitted to give 
him any orders at the usual time, R. enters into 
a partnership with three others for purchasing 
hops of that year for their mutual benefit. The 
hops are accordingly purchased, but A., having 
■ intelligence of this transaction before they were 
delivered, prevails upon B. to declare to the 
planters, that he bought them as A.’s agent, and 


by that means A. got the hops delivered to him : 
—Held, that this was a fraud upon the partners 
of B., and that A. should account for the value of 
the hops, according to the highest price for which 
he sold them. Hunter v. Sheppard, 4 Bro. P. 0. 
210 . 

Money borrowed by Agent without Authority 
—Money had and received.]— Money was lent by 
the plaintiff upon a cheque drawn by the defen- 
dants’ manager, who had authority to draw 
cheques on their account per procuration, but no 
authority to overdraw or to borrow money. The 
defendants’ account was overdrawn, and the 
money was borrowed to enable the manager to 
pay the defendants’ workmen their wages, which 
he was unable to do through want of funds due 
to his own defalcations. The money was paid 
into the defendants’ account at the bank, and 
out of it the manager paid the workmen’s wages : 
—Held, that, as the money had come into the 
defendants’ possession and had been paid to the 
defendants’ workmen in discharge of legal 
obligations of the defendants, they were liable 
to the plaintiff for money had and received to 
the use of the plaintiff. * Marsh v. Keating (1 
Bing. (N.c.) 198) followed. Held v. Rigby, 63 
L. J., Q. B. 451 ; [1894] 2 Q. B. 40 ; 10 R. 280. 

Lien of Customer on Goods Fraudulently 
Pledged.] — A horse dealer supplied a customer 
with a pair of horses, for which he paid 170/,., 
but finding the horses not according to warranty, 
she returned them. Thereupon the dealer sent 
another pair no better than the former, request- 
ing the customer to keep them until he could 
furnish her with a better pair. This she did, 
until the dealer became bankrupt, without 
having repaid the 170/., when it was found that 
the horses did not belong to him, but to an 
employer, for whom he was agent to sell, but not 
to pledge, the horses : — Held, that the horses 
were in the bankrupt’s order and disposition ; 
and that the customer could not enforce a lien 
on them as against the trustee in bankruptcy; 
Roy , Ex parte, Sillenee, In re, 47 L. J., Bk. 36 ; 
7 Ch. I). 70 ; 37 L. T. 508 ; 26 W. R. 82. 

Putting in Fraudulent Defence,] — Where a 
solicitor has put in a fraudulent defence for his 
client without the knowledge of the client, the 
client is not bound by the act of the solicitor. 
Williams v. Preston. 51 L. J., Ch. 927 ; 20 Ch. D. 
672 ; 47 L. T. 265 ; 30 W. R. 555. 

Cf. eases ante, cols. 1021 et seq. 

iii. False Representations. 

Principal not authorising Representations.] — 
An owner of a house employed an agent to sell 
it. The agent described it as being free from 
rates and taxes, and did not know it to be other- 
wise : but it was in fact liable to certain rates 
and taxes, as the owner knew. On the faith of 
the agent’s description, a party bought the 
house : — Held, that he might maintain an action 
for deceit against the owner of the house, though 
it did not appear that he had instructed his 
agent to make any representation as to rates or 
taxes. Fuller v. Wilson, 2 G. & D. 460 ; 3 Q. R. 
58 : 11 L. J., Q. B. 251— Ex. Oh. 

.i A principal is liable in an action of deceit for 
the false and fraudulent representations ofhis 
agent as to the quality and value of an article, 
whereby a person has been induced to purchase 
it for more than its worth, notwithstanding that 
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the principal neither authorised nor knew of the An officer of a banking corporation who«e 
fraudulent conduct of his agent, Odell v. Aihev- duty if was to obtain the acceptance of bills of 
ton, 7 fh fc A. «>0 l*- J- } 337 ; 7 Jur. exchange in which the bank was interested 

4 L - f- ‘?T, ■ „ , fraudulently, but without the knowledge of the 

A timber merchant s traveller, with full know- president or directors of the bank, made a repre- 
ledge of certain defects m a log of mahogany, sentation to A. which, by omitting a material 
induced a party to purchase, and pay for it by fact, misled him, and induced him to accept a 
representing it to be sound. The timber mer- bill in which the bank was interested • and he 
eiiant was neither aware of the defect, nor did he was compelled to pay the bill .—Held’ that he 
authorise his traveller to make such misrepre- could recover from the bank the amount so paid 
sentation. In an action of deceit by the pur- Ib. 1 . * 

chaser against the timber merchant : — Held, In an action of deceit, whether against a per- 
per I u lock, UB, and Walcle, B that the son or against a company, the fraud of the agent 
principal was responsible tor the fraud of his may be treated for the purposes of pleading as 
agent; per Martin, B., and B ram well, B., that that of the principal, lb. 
the principal was not responsible. Ib, 

A principal is answerable for the act of his Secretary of Company, j —The defendants 

.agem in concealing or suppressing deeds, though a tramway company, employed contractors to 
not done with the knowledge of the principal, execute certain works. By the contract the 
Howie* v. Stewart, 1 Sch. & Lef 209. defendants had a right to retain a certain per- 

Ihe arrangements for a deed between A. and centage of the amounts for which their engineer 
B. were negotiated on A.’s behalf by 0., his from time to time certified on account of the 
•solicitor. B. cannot maintain a bill to have the price of the works, until after the completion of 
Meed set aside, on the ground that CL, knowing the same. The contractors applied to the plain- 
material circumstances, concealed the same from tifis for an advance upon the security of reten- 
him, unless he shews that A., the principal, at tion moneys under the contract. The defendants’ 
the same time had the same knowledge. But secretary, in answer to inquiries made by the 
the knowledge of the principal would be the plaintiffs, erroneously represented to them that 
•knowledge of the agent. Solomon v. Bony wood, there was a certain amount of retention money 
3 A. R. 605 ; 10 L. T. 186 ; 12 W. R. 572. in the defendants’ hands which would be payable 

. . . T . „ ^ ^ after tlie completion of the works, whereas in 

Employing Agent Ignorant of Defect. ]-The fact it was not so. The plaintiffs thereupon 
•defendants son, acting for the defendant, and advanced money to the contractors on the security 
with the defendants authority, represented that of an assignment of the retention money There 
certain sheep, which he sold to the plaintiff, was no evidence to shew that the secretary had 
were a 1 right. The defendant had fraudulently authority to make the representations which he 
concealed from his son that the sheep had the had made Held, that it is not within the 
rot and fraudulently gave the son authority to scope of a secretary’s authority to make such 
sell them for the best price, intending that the representations, and, therefore, in an action by 
son should represent that they were sound the plaintiffs as assignees of the retention money, 
Held, that the defendant was liable in an action the defendants were not estopped from denying 
to recover damages for fraudulent misrepresent that such money was due. Barnett y. South 
ration; Lndguter v. Lore, 44 L. T. 694; 45 London .Tramways Co., 56 L. J., Q. B. 452 * 18 
J I OUO— C, A. Q. B. D. 815 ; 57' L. T. 436 ; 35 W. B. 640— C. A. 

. *V here a principal purposely employs an agent The. secretary of the defendant comnanv 
ignorant of the truth, in order that such agent falsely, fraudulently, and without the knowledge 
may, innocently make a false statement believing of the directors of ' the company, represented to 
it to be true, and may so deceive the party with the plaintiff that if the plaintiff took certain 
whom he is dealing, the representation by the shares in the company he would be appointed 
agent becomes a misrepresentation by the prin- solicitor to the company, and afterwards retire- 
cipal so as to vitiate the contract, lb. sented that the plaintiff had been appointed 

solicitor. The plaintiff was induced by the 
Liability of Piincipal.j— -A principal is liable secretary’s representations to apply for shares 
to an action for the fraudulent misrepresentation in the company. He accepted and paid for the 
ot lus agent, acting in the course of his business, shares, and afterwards paid calls on them, and 
Barwirk v. hngl-tsk Joint Stock Bank, 36 L. J., received a dividend Held, in an action by the 
' h p']. 1, ~ 159 ’ 1(> 461 > 1;> ^ r * plaintiff against the company, that the secretary 

1 ' \ 1jX : „ had no such implied authority to make repre- 

A master is answerable for every such wrong sentations on behalf of the company as to render 
of his servant or of his agent as is committed in the company liable to the plaintiff for the 
i f mYSQ ot tlie service and for the master’s fraudulent representations of the secretary, and 
benefit though no express command or privity of therefore the plaintiff was not entitled to have 
the master is proved ; and there is no distinction his name struck off the register of shareholders 

between the ease of fraud and the case of any nor to recover the price which he had paid for 

n?° ng :- 7 3 {ff (7 % Y ‘ Co JT erG l al °f the shares, or the calls which he had paid, and 

: vu V- o 1 ’ L * oI> " was llable to defendants on their counter- 
L, ij * »* * 2 ^ 4v2 - claim for farther calls. Bewlands v. Bat tonal 

hen one has suffered, and another has pro- Employers' Accident Association , 54 L. J., (A B. 
htecl, by tne fraudulent representation of an 428 ; 53 L. T. 242 ; 49 J. P. 628— C. A. 

A? en 9 j: latter made within the scope of his 

mthority, the former is entitled to recover Of Director for Acts of Co-directors.' ]— 

iamages i />. ^ . A company formed to work a mine was com- 

An action of deceit may be maintained against pelled from want of funds to cease working * 

i company, whether it is incorporated or not in- money was then advanced to them by some of 
sorporated, m respect of the fraud of its agent. Xh. the directors, and amongst them Barnett and 

84—2 


the principal was not responsible. Ib. 

A principal is answerable for the act of his 
agent in concealing or suppressing deeds, though 
not done with the knowledge of the principal. 
Bowles v. Stewart, 1 Sch. & Lef. 209. 

The arrangements for a deed between A. and 
B. were negotiated on A.’s behalf by C., his 
•solicitor. B. cannot maintain a bill to have tlie 
‘deed set aside, on the ground that CL, knowing 
material circumstances, concealed the same from 
him, unless he shews that A., the principal, at 
the same time had the same knowledge. But 
tlie knowledge of the principal would be the 
knowledge of the agent. Solomon v. Honywood, 
3 N. R. 605 ; 10 L. T. 186 ; 12 W. R. 572. 

Employing Agent Ignorant of Defect.]— The 

•defendant’s son, acting for the defendant, and 
with the defendant’s authority, represented that 
certain sheep, which he sold to the plaintiff, 
were all right. The defendant had fraudulently 
concealed from his son that the sheep had the 
rot, and fraudulently gave the son authority to j 
sell them for the best price, .intending that the 
son should represent that they were sound : — 
Held, that the defendant was liable in an action 
to recover damages for fraudulent misrepresen- 
tation. Ludqater v. Lore, 44 L. T. 694 *45 
J. P. 600— O. A. 

Where a principal purposely employs an agent, 
ignorant of the truth, in order that, such agent 
may innocently make a false statement believing 
if to be true, and may so deceive the party With 
whom he. is dealing, the representation by the 
-agent becomes a misrepresentation by the prin- 
cipal so as to vitiate the contract. Ib. 

Liability of Principal.]— A principal is liable 
to an action for the fraudulent misrepresentation 
•ot his agent, acting in the course of his business. 
Harwich v. English Joint Stock Bank . 36 L. J., 
Ex. 147; L. R. 2 Ex. 259; 16 L. T. 46l‘; 15 W. R. 
•877— Ex. Oh. 

A master is answerable for every such wrong 
ot his servant or of his agent as is committed in 
the course of the service and for the master’s 
benefit, though no express command or privity of 
tlie master is proved ; and there is no distinction 
between the case of fraud and the case of any 
other wrong. Mackay v. Commercial Bank of 
Bern Brunswick, 43 L. J., Ik O. 31 ; L. R. 5 P. 0. 
894 ; 80 L. T. ISO ; 22 W. R. 473. 

. When one has suffered, and another has pro- 
fited, by the fraudulent representation of an 
agent ot the latter, made within the scope of his 
authority, the former is entitled to ■ recover 
-damages. Ih. A- tvfvA^AAA A..: Ay'; ' 

An action of deceit may be maintained against 
a company, whether it is incorporated or not m- 
■corporated, in respect of the fraud of its agent. Ib. ' 

W&JiXPB&Ml a.'a -v A : 




by the company as a person to answer such 
inquiries on their behalf Held, that the, com- 
pany were not liable. British Mutual Bmihbmj 
l h \ . Chamm o i Put ex By 56 L. J., Q. B. 44 9 - 

gOV; y ; ' ' ■, ■ 


respondem l a i histrm tf5 l Jr's ug< nts. who wove 
also parr owners, not to charter the ship to die 
government, and that if they did, the contract 
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Baldwin. Afterwards* at a general meeting of 
the company, held in order to provide for the 
existing deficit and for working expenses, the 
directors were authorised to issue debentures on 
such terms and for such amounts as they in 
their discretion might think fit. The directors 
accordingly authorised the secretary to employ 
a firm of brokers to place the debentures. The 
brokers prepared and issued a prospectus bearing 
the names of Bell and others as directors, and 
containing statements as to the condition and 
prospects of the company on the faith of which the 
plaintiff and others purchased debentures. The 
money thus raised was paid to the company’s 
bankers, and part of it was applied bv the 
directors on behalf of the company to repay 
the advances made by Barnett and Baldwin. 
The debentures having become worthless, the 
plaintiff brought an action for damages against 
Bell and ot hers in respect of the statements in 
the prospectus, some of which were alleged to 
be fraudulent. The jury found that the pro- 
spectus contained statements of facts which 
were false to the knowledge of the brokers, and 
by which , the plaintiff was induced to part with 
his money ; that none of the false statements 
were made by Bell personally or by his autho- 
rity ; that the brokers had authority to issue a 
prospectus, but no authority to include in it 
statements which were fraudulent ; and that Bell 
derived no benefit from the money raised by 
the debentures : — Held, that Bell was not liable, 
by Cockburn. 0. J., and Brett, L. J., on the 
ground that, though a party as director to the 
receipt of money, Bell was not aware of the 
falsehood of the statements contained in the 
prospectus, and derived no personal benefit from 
the receipt of the money ; by Bramwell, L.J., 
that Bell had been guilty of no moral fraud, 
and not being the principal of the brokers, could 
not be held to have impliedly undertaken for 
the absence of fraud in them in issuing the 
prospectus. Weir v. Bell, 47 L. J., Ex. 704 
3 Ex. I). 238 ; 38 L. T. 929 ; 26 W. ft. 746- 
C. A. 

But by Cotton, L.J., that Bell was liable in 
an action to the plaintiff, fm* it was his duty as 
director to ascertain whether the statements in 
the prospectus were true or false. Ib. 

A director of a company is not liable for a 
fraud (such as the issue of a fraudulent pro- 
spectus) committed by his co-directors, or by any 
other agent of the company, unless he has either 
expressly authorised or tacitly permitted its 
commission. Cargill v. Bower , 47 L. J., Gh. 
649; 10 Oh. D. 502; 38 L. T. 779; 26 W. JR. 
'.716. ' 

Por Agent’s own Benefit.] — A principal is not 
liable in an action of deceit for the unauthorised 
and fraudulent act of a servant or agent com- 
mitted, not for the general or special benefit of 
the principal, but for the servant’s or agent’s 
private ends. The secretary of a company 
answered questions which were put to him as 
secretary as to the validity of certain debenture 
stock of the company. The answers were untrue 
and were fraudulently made by the secretary for 
his own benefit, in an acti< i s he com- 
pany for loss arising from the representations. 

•flio 111W ft'inrif] 4-1-, n -f- r. iwr 


18 Q. B. D. 
52 J. F. 150- 


714 ; 57 L. T. 
-C. A. 


Signature of Agent not Sufficient to satisfy 
Lord Tenter den’s Act as to Representation.]— By 

9 Geo. 4, c. 14, s. 6, a false representation as to- 
the credit of another person, in order to main- 
tain an action, must be signed by the person 
making it. and not by an agent. The plaintiff 
sued J. and G. jointly for a false representation 
with respect to the solvency of Sir ^William 
Bussell. J. was sued as the public officer of a 
banking company formed under 7 Geo. 4, c. 46, 
and G. was the manager at one of their branches. 
The plaintiff was a customer of the S. Bank, and 
requested the manager of that bank to inquire 
for him as to Sir William Bussell’s credit. The- 
manager wrote a letter addressed to the manager 
of the banking company, requesting information 
whether Sir William Bussell was responsible to 
the extent of 50,000Z. G. replied in his own 
name, signing his letter as manager, and giving 
a favourable account of Sir William Bussell’s, 
responsibility. The plaintiff, in consequence of 
this letter, supplied Sir William Bussell with 
goods, for which he never wms paid, in conse- 
quence of his insolvency. The statement made- 
by G. was false to his knowledge. The banking- 
company bad no knowledge, otherwise than 
through G., that such letter had been written, 
and gave him no express authority to write the 
letter ; but the writing of such a letter was an act 
done within the scope of the general authority 
conferred on G. as manager : — Held, that the 
signature of G. to the letter could not be con- 
sidered the signature of the banking company 
itself. Swift v. Jewesbu ry, 43 L. J., Q. B. 56 
L. B. 9 Q. B. 301 ; 30 L. T. 31 ; 22 W. B. 319- 
Ex. Ch. 

Held, also, that the letter was the represen- 
tation of G., and not the representation of the 
banking company. I b. 

Held, also, that G. was liable personally for 
the false representation. Ib. 

The signature of an authorised agent is not a. 
sufficient signature within 9 Geo. 4, c. 14 (Lord 
Tenterden’s Act), s. 6, whereon to charge a party 
making a false representation. William# v.. 
JA/.w/q 28 L. T. 232 ; 21 W. R. 386. 

C. M. and A. M. were trading as M. k Bon. 
A. M., the son, wrote to the plaintiff a letter- 
signed “ M. k Son,” in -which he represented G. 
to be solvent. This letter was shewn to, and 
tacitly ratified by, C. M., the father. G-. proving” 
insolvent Held, that, notwithstanding the 
ratification of the letter by C. M., the letter 
was not signed by the “ party to be charged ” 
within the meaning of the above statute, so as 
to make him liable for any false representation, 
therein. Ib. 

Liability to Penalties for,] — The Queensland: 
Constitution Act, 1867, by s. 6, enacts that any 
person who shall, directly or indirectly, hold or 
enjoy any contract for or on account of the 
public service, shall be incapable of sitting or 
voting as a member of the Legislative assembly : 
and s. 7 imposes a penalty on any person so dis- 
qualified so sitting or voting. Trap respondent, 
being part owner of a ship which had been 
4 . Tiered by the government, sat and voted as r 



1065 PRINCIPAL AND AGENT — Principals and Third Parties . 1066 


1 liar there eras ncgimcmr 
that ill place where the 


should be made with such part owners only who 
-should be held to have chartered the respondent’s 
share at a rate fixed independently of such con- 
tract. The government had no knowledge that 
the respondent was a part owner : — Held, that 
under these circumstances the respondent was 
not liable to the penalties imposed by the act. 
Freeman v. Cooke (2 Ex. 654) approved. Miles 
v. Moll wraith, 52 L. J., P. C. 17 : 8 App. Cas. 
120 : 48 L. T. 689 ; 81 W. R. 591 — P. 0. 

iv. Xegligenee. 

Adjoining Owners, Liability of — Dangerous 
or Hazardous Work.] — Two dwelling houses 
adjoined, built independently, but each on the 
extremity of: its owner’s soil and having lateral 
support from the soil on which the other rested. 
This having continued for much more than 
twenty years, one of the houses (the plain- 
tiff’s) was, in 1849, converted into a coach 
factory, the internal walls being removed and 
girders inserted into a stack of brickwork in such 
a way as to throw much more lateral pressure 
than before upon the soil under the adjoining 
house. The conversion was made openly and 
without deception or concealment. More than 
twenty years after the conversion the owners of 
the adjoining house employed a contractor to 
pull down their house and excavate, the. con- 
tractor being bound to shore up adjoining 
buildings and make good all damage. The con- 
tractor employed a sub-contractor upon similar 
terms. The house was pulled down and the soil 
under it excavated to a depth of several feet, 
and the • plaintiffs’ stack being deprived of the 
lateral support of the adjacent soil sank and fell, 
bringing down with it most of the factory : — 
Held, that the plaintiffs had acquired a right of 
support for their factory by the twenty years’ 
enjoyment, and could sue the owners of the 
: adjoining house and the contractor for the injury. 
Bower v. Pet tie (1 Q. B. I). 821) approved. 
Dolton v. Aug us, 50 L. J., Q. B. 689 ; 6 App. Cas. 
740 ; 44 L. f. 844 ; 80 W. R. 196— H. L. (E.) 

The defendant was the owner of a house 
standing at the corner of two streets, between a 
house belonging to the plaintiff and a house 
occupied by B. The defendant being desirous of 
rebuilding his house employed a competent 
architect and competent builders to rebuild it. 
The defendant’s new house was a storey higher 
than the old house, and the basement was lower. 
After the house had been nearly finished, the 
workmen employed by the builders began to fix 
a., staircase : in so doing they negligently and 
without the knowledge of the defendant or his 
architect, cut into a party- wall dividing the 
defendant’s new house and B.’s house. In con- 
sequence the defendant’s house fell ; and the 
girders having become displaced, injury was 
done to the plaintiff’s house, for which he now 
sued the defendant, The fixing of the staircase 
was not in itself a hazardous operation if it had 
been carried out with ordinary skill : — Held 
that an action was maintainable against the 
defendant for the injury done to the plaintiff’s 
house. Bower v. Peute (1 Q. B. 1). 821) con- 
sidered. Ilugkes v. Perciml, 52 L. J.. Q. B. 719 i 
S App. Cas. 448 ; 49 L. T. 189 ; 31 W. R. '725 ; 
47 J. F. 772— H. L. (E.) 

Damage having been done by the wrongful 
acts of a contractor oi his workmen, employed 
under a contract and specification, to a neigh- 
bours vault, it was held under the circumstances 


that both the employer and contractor were 
liable for it, and judgment was given for the 
plaintiff, with costs against the defendants. 
Lemaitre v. Dams, 51 L. J., Ch. 173 ; 19 Oh. I). 
281 ; 46 L. T. 407 ; 30 W. R. 360 ; 46 J. P. 324, 

During the removal of refuse grains from a 
brewery, in pursuance of a contract, and under 
the superintendence of the foreman of the 
brewers, so far as the removal inside the brewery 
was concerned, some of the grains were spilt upon 
the footpath in front of the brewery. The plain- 
tiff, while passing the brewery, stepped upon the 
grains and fell and sustained injuries. In an 
action for damages against the brewers : — Held, 
that it was no answer on their part to say that 
the answer arose through the negligence of the 
contractor’s men. Duke v. Courage , 46 J. P. 453. 

A steward, manager, or agent is not liable for 
damage done by the negligence of those employed 
by him in the service of his principal ; for, the 
principal, or those actually employed, only are 
liable. Stone v. Cartwright , 6 Term Rep, 411 ; 3 
R. R. 220. 

Indivisible Contract.] — A proprietor 

making a dangerous use of his property must use 
reasonable precautions to prevent damage to his 
neighbours, or, if he authorises another to act for 
him, must see that such precautions are taken. 
Hughes v. Perciml (8 App. Cas. 448) followed. 
Black v. Christchurch Finance Co.. 63 L. J., P. C. 
32 ; [1894] A. C. 48 ; 6 R. 394 ; 70 L. T. 77 ; 58 
J. P. 332— P. C. 

A contract “ to start falling within three days 
from this date, and complete the falling by 
November 30, 1890, and to burn in a favourable 
time about February next,” is a single and indi- 
visible contract for the clearance of land ; and 
though the contractor violate his contract by 
burning before the time appointed, the proprietor 
of the laud is liable for injury to his neighbour’s 
property arising therefrom, for the legal con- 
sequences of doing an act at an improper time, 
and doing it in an improper manner are indis- 
tinguishable. II). 

And see further Negligence. 

Manager of Bank.] — Censure of a manager’s 
conduct in leaving signed cheques, blank as to 
the amount,, in the hands of clerks to be used by 
them at discretion. Beveridge v. Beveridge , 
L. R. 2 H. L. Sc. 183. 

Censure of manager’s conduct in depositing 
company’s cash in certain banks without consent 
of all the partners. 1 h. 

A manager exceeds his powers by increasing 
the wages of the company’s servants, and also by 
substituting, for the original, more expensive 
machinery without consent of the partners. Ib. 

Of Harbour-master — Liability of Harbour 
Commissioners.] — The R.,” which was anchored 
in F. outer harbour, having to be beached in 
the inner harbour, 8., the liarbour-master, 
directed the master of the ik B.” where to beach, 
her. Before the “ R,” left the outer harbour. 8. 
came on board, although a Trinity-house pilot 
was on board, and when she had arrived near the 
place where she had to be beached, gave direc- 
tions as to the lowering of her anchor. The ii UP 
overran her anchor and grounded on it, sustain- 
ing damage. In an action against the harbour 
■ ’’ id. rhe court fo Hid as a faer 

'** / -- 5 ~ L the part of S., and- 
grounded was out- 
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side the jurisdiction of the harbour commissioners : | it is exercised. In the former case it is enough 
•Held, that the duties of the harbour-master j to shew commonly that the agent was acting in 


comprised directions as to the mooring and beach- 
ing of vessels ; that by giving directions when he 
went on board, 85. had resumed the functions as 
harbour-master, and that he and the commis- 
sioners were therefore liable for the damage done 
to the 4 *E.” The Mhosina, 54 L. J., P. 72 ; 10 
P, D. 131 ; 53 L. T. 30 ; 33 W. R. 794 ; 5 Asp., 
M. C. 460 — C. A. ’ 


v. Trespass. 

—A principal is not liable 


General Rule .] — a principal Is not liable in 
trespass for the act of his agent unless he autho- 
rised it beforehand, or subsequently assented to 
it with knowledge of what had been done. Tree- 
man v. Mosher, 13 Q. B. 780 ; 18 L. J., Q. B. 340. 

Wrongful Distress.] — The defendants received, 
on behalf of the owners, the rent of a house, of 
which the plaintiff was tenant. Rent being in 
arrear, the defendants signed, as agents for the 
owners, a warrant of distress, and delivered it to 
a broker to be executed. Before it was actually 
executed, the plaintiff tendered to the defen- 
dants the amount due, which they refused to 
receive on the ground that a distress warrant 
had issued. The plaintiff subsequently tendered 
the amount to the broker, who refused to receive 
it unless certain alleged costs of distress were 
also paid. The broker having subsequently dis- 
trained : — Held, that the distress was unlawful, 
and that the defendants were not mere agents 
conveying an authority from the landlords, but 
persons committing a wrongful act ; and there- 
fore liable for the damages sustained by the 
plaintiff. Bennett v. Bayes , 5 H. <fc N. 391 ; 29 
L. J., Ex. 224 ; 2 L. T. 156 ; 8 W. R. 320. 

The right of A. to do an act, e.g. to distrain 
on the property of B., depends on the authority 
he really has, not on what he says he has. Snell 
v. Thick, 13 0. B. (N.S.) 651 32 L. J., C. P. 117 
9 Jur. (N.S.) 333 ; 7 L. T. 747; 11 W. R.341. See 
also ante, col 935. 

vi. Mali cions Prosecution. 

Authority of Bank Manager to Prosecute on 
Behalf of Bank.]— In an action for a malicious 
prosecution against an incorporated banking 
company the jury found that the same had been 
authorised on behalf of the bank by W., the 
acting manager, and were directed by' the judge 
that it was to be inferred from W.’s position as 
manager that he had sufficient power under the 
circumstances for directing a prosecution. A 
rule nisi to enter a nonsuit or for new trial was 
discharged : — Held, on appeal, that assuming 
the prosecution to have been authorised by W., 
the direction to the jury to the effect that it was 
to be inferred from W.’s position that he had 
authority to direct the prosecution, was on the 
evidence incorrect. Bank of Tew South Wales 
v. Owston , 48 L. J., P. 0. 25 ; 4 App. Cas. 270 * 
40 L. T. 500 : 14 Cox, C. C. 267. 

The arrest, and still less the prosecution of 
•' ulers, is not within the ordinary routine of 
banking business, and therefore not within the 
orainarv scope of a bank manager’s authority. 
Evidence accordingly is required to shew that 
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what he did on behalf of the principal ; but m 
the latter case evidence must be given of a state 
of acts which shews that such exigency is present, 
or from which it might reasonably be supposed 
to be present. Rule made absolute for a new 
trial. Ib. 

Action against Corporation.] —An action for a 
malicious prosecution will lie against a company. 
Stevens v. Midland By. (10 Ex. 352) not followed. 
The employment of policemen by a railway com- 
pany to protect their property is an act within 
the scope of the incorporation of the company. 
Edwards v. Midland My.. 50 L. J., Q. B. 281 ; 6 
Q. B. D. 287 ; 43 L. T. 694 ; 29 W. R. 609 ; 45 
J. P. 374. 

A railway company, though a corporation, is 
liable to an action for false imprisonment if the 
act is committed by the authority of the com- 
pany ; the authority need not be under seal, but 
it lies on the plaintiff to give evidence justifying 
the jury in finding that the company’s servants 
who imprisoned him or some of them had autho- 
rity from the company to do so. Goffv, G. N. My., 
3 El. & El. 672 ; 30 L. J., Q. B. 148 ; 7 Jur. (n.s .) 
286 ; 3 L. T. 850. 

vii. In Other Cases. 

Conversion.] — Semble, if an agent, acting 
under the direction of a committee for managing 
the affairs of an incorporated company, commits 
a conversion, he renders the company liable. 
Duncan v. Surrey Canal Proprietors , 3 Stark. 50. 

Assault.] — Where the chief and under secre- 
taries for Ireland gave directions to have a meet- 
ing legally prevented, it was held in an action 
against them for assault that they were not 
responsible for any illegality in the method 
in which those directions were carried out by the 
chief commissioner of police and his subordinates, 
who were the servants of the Crown, to whom 
alone they ’were responsible. O' Byrne v. Ilar- 
tington , Ir. R. 1 1C. L. 445— Ex. Ch. 

Liability of Members of Trade Union for Acts 
of District Delegate.] — The plaintiffs were ship- 
wrights, employed by the day by a firm of ship- 
repairers to execute repairs to the woodwork of 
a ship. Some ironworkers who were members of. 
a trade union were employed on the ironwork of 
the ship, and they objected to working in the 
same yard with the plaintiffs upon the ground 
that the latter had previously worked at, iron- 
work on ships in another yard. The district 
delegate of the union was called in by the iron- 
workers, and he informed the employers that 
the ironworkers would leave off work unless the 
plaintiffs were discharged that day. In con- 
sequence of that threat the plaintiffs were dis- 
charged at the end of the day. The plaintiffs 
brought an action against the district delegate, 
the chairman, and the general secretary of 
the union, for maliciously, and with intent to 
injure the plaintiffs, inducing the employers to 
discharge the plaintiffs, and to refuse to engage 
them again. The jury found that the district 
delegate had acted maliciously, and that the 
plaint 7 r b ju 1 t n inju: c thereby, u tha the 
other two defendants did not authorise his acts : 
--Held, that the district delegate was not the 
agent or servant of the members of the union, so 
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as to render each member liable for his acts, and 
that, therefore, the chairman and general secre- 
tary were not, merely by reason of their being 
members .of the union,*’ liable in the action. 

Flood v. Jackson, 64 L. 3., Q. B. 665 ; [1895] 2 
Q. B. 21 ; 14 XL 897 ; 43 W. It. 453; 59 J. P. 

388 — G. A. Affirming 72 L. T. 589. 

It was held on appeal, however, that no action- 
able wrong had been committed by the district 
delegate. " See 8. (A, nom. Allen v. Flood. 67 
L. ,C Q. B, 119 ; [1898] A. C. 1- ; 77 L. T. 717 ; 

46 W. It. 258— H. L. (E.) 


Estoppel of Principal by Act of Agent.] — The 
receipt of money by an agent in ignorance that 
the principal has struck a docket is not a for- 
feiture of the debt proved by the principal. 
Gardner , Ex parte , Stratton , In re, 3 Mont. & 
Ayr. 46 ; 2 Deac. 142 ; 6 L. J., Bank. 66. 

Where the Irish agent of an English banking 
house received payments in Irish currency, and 
upon the footing of Irish interest, on account of 
a debt which, upon the construction of the con- 
tract. was decided to be payable in English cur- 
rency Held, that the right of the banking 
house to receive payment in such currency was 
not prejudiced by the conduct of their agents. 
Noel v. Moehfort, 10 Bli. (N.S.) 483 ; 4 Cl. & F. 
158. 

3. Effect of Factors Acts. 
a. Generally. 

Statute.] — 52 & 53 Viet. c. 45, amends and 
consolidates the Factors Acts . 

Intention of Acts.] — The intention of the 
Factors Act (5 & 6 Viet. c. 39) is that where a 
third person has intrusted goods or the docu- 
ments of title to goods to an agent, who in the 
course of such agency sells or pledges them, he 
shall be deemed by that act to have misled any 
one who bona fide deals with the agent, and 
makes a purchase from or an advance to him 
without notice that he was not authorised to 
sell the goods or to procure the advance. Cole 
v. Nortfc Western Bank. 44 L. J., 0. P. 233 ; L. K. 
10 C. P. 354 ; 32 L. T. 733— Ex. Oh. 

The statute was meant to apply to those cases 
where one person has given an apparent authority 
to another, and a third person has dealt with 
that other in the belief that the authority really 
existed. Ih. 

Debt after Bate of Act.] — To entitle a person 
who claims a lien on goods pledged with him by 
a factor to retain them under 6 Geo. 4, c. 94, the 
debt for which they are pledged must really and 
substantially have been incurred after 1st Octo- 
ber, 1826, and the act of pledging must have 
taken place after that day. Mass v. Willis, 6 
L. J. (o.s.) K. B. 215, 

Pledge after Bevocation.] — An agent “in- 
trusted with and in possession of goods, or of 
the documents of title to goods,” within the 
Factors Acts (6 Geo. 4, c. 94, and 5 & 6 Viet. c. 39), 
is a person who is intrusted as agent for sale ; j 
and consequently one whose authority to sell has j 
been revoked cannot make a valid pledge of 
goods which had been intrusted to him for sale, 
but which he has wrongfully retained after his 
authority has been revoked, and the goods 
demanded from him by his principal. Fuentes 
v. Montis, 38 L. J., C. P. 95'.; L. B. 4 0. P. 93 ; 
19 L. T. 364 ; 17 W. B. 208— Ex. Ch. 


Further Pledge.] — A factor by pledging goods 
in his possession or under his control, as agent, 
for an amount which does not exhaust their 
value, has not thereby parted with his control 
over the goods, so as to preclude himself from 
making a further pledge for the balance of their 
value, which shall be valid as against the prin- 
cipal. Port a Its v. Tetley. 37 L. J., Oh. 189 ; 
L. B. 5 Eq. 140; 17 L. T. 344 ; 16 W. B. 503. 

Cotton was consigned for sale by A. to B. B. 
deposited the bill of lading with C,, a broker, . 
and authorised him to receive and sell the cotton, 
and subsequently made a further pledge to I), of 
the balance of the net. proceeds of the cotton by 
order in writing communicated and assented to 
by C. : — Held, that the pledge to D. was valid as 
against A. Ih. 

Bona fide Advance.] — A merchant who has 
enabled his factor to raise money fraudulently 
can claim no redress against the party who has 
bond fide made the advance. Vickers v. Hertz, 

L. B. 2 H. L. (Sc.) 113. 

The goods or symbols of property intrusted to 
the factor may be regarded by unsuspecting 
third parties as his own, and dealt with accord- 
ingly under the Factors Act (5 & 6 Viet. c. 39). 
Ih. 

A factor, after depositing dock warrants with 
the defendant, as a security for the advance of 
money, withdrew them from his hands and sub- 
stituted other dock warrants for silk belonging 
to the plaintiffs, the defendant having no notice 
that the factor was not the true owner :— Held, 
that this transaction was not protected by 6 
Geo. 4, c. 94, there being no advance of money 
on the faith of such warrants. Bonzi v. Stewart, 

4 Man. & G. 295 ; 5 Scott (N.R.) 1 ; 11 L. J., C. P. 
228. 

Advance on Promise to lodge Warrants,] — A 

wood broker gave to a bank, to secure an advance, 
a letter of hypothecation on certain wools, 
promising to lodge warehouse warrants for them 
next day. The bank made repeated application 
for the warrants, but did not obtain them. After 
a few days, the broker having left his house, the 
bankers by pressure obtained the keys of his 
warehouse, where the wool was stored, and took 
possession. Part of the wool had belonged to a 
customer of the broker, but he was under 
advances and made no claim: — Held, that the 
bank acquired a valid charge on the wool under 
the provisions of the Factors Act (5 & 6 Viet, 
c. 39). North Western Bank , Ex parte, Slee, In 
re, 42 L. J., Bk. 6 ; L. E. 15 Eq. 69 ; 27 L. T. 
461 ; 21 W. B. 69. 

In leaving his house the broker was, as it 
turned out, absconding : — Held, that the bank 
had no notice of this. Ih. 

Hature of Advance— Antecedent Debt,] — A., 

a manufacturer, having consigned goods to 0., 
who had acted as his agent, C. being liable, 
together with B., on a bill of exchange which 
had become due, obtained from B. 300b for the 
purpose, of taking up the bill, and at the same 
time deposited with B., A.’s goods. A. having 
brought an action to recover back the goods, the 
judge, told the jury that, if they thought the 
transaction was only a circuitous mode of paying 
the bill, on which B. was liable, it was not within 

5 & 6 Viet. c. 39. s, 1 : — Held, that the direction 
was right, arid, that the transaction was not pro- 
tected by the statute. learoyd v. Jlobmson, 12 

M. & Vh 745 ; 13 L. J„ Ex. 2.13. 



1071 PRINCIPAL AND AGENT — Principals and Third Parties. 1072 

executed and handed to B. two duplicate bills of 
lading expressed to be “ to order or assigns ; ” 
and one of them having been forwarded by B.to 
H. unindorsed, the latter on the 9th of February, 
1878, deposited it with a discount company (who 
carried on business .in the same town as himself) 
to secure an advantage of 6001. then made to 
him. On the 11th of February EL, who, in the 
meantime, and without informing B. of the 
transaction of the 9th had obtained from him 
the duplicate bill of lading duly indorsed, 
deposited it also with the company, at whose 
instance he, on the 13th, further executed to 
them a letter of lien, antedated the 9th, upon 
the whole cargo, in respect both of the 600 Z. 
advance and of about 800 1. the amount of 
certain bills of exchange previously discounted 
for him by the company, and just reaching 
maturity. The vessel arrived shortly afterwards, 
and the company discovered that H. was owner 
of only half the flour, whereupon B. having 
brought an action to have his own half relieved 
from the company’s lien : — Held (by Ball, C., 
and Deasy, L.J., dissentiente Fitzgibbon, L.J.), 
that the plaintiff was entitled to the relief 
sought. Blake v. Belfast Discount Co., 5 L, lb, 
Ir. 410— C. A. 

Where defen dants receiving a pledge from a 
factor for an antecedent debt, sell it, they can- 
not, under 6 Geo. 4, c. 94, s. 3, hold the proceeds 
against the real owner, but are liable to him in 
trover ; but in estimating the damages they are 
entitled to credit for the balance, if any, due 
from the owner to the factor. Taylor v. True- 
man, 1 M. & M. 453. 

Money need not Pass.]— It is not necessary, in 
order that a purchase may be protected under 6 
Geo. 4, c. 94, s. 4, that money should actually 
pass ; the section applies equally where the goods 
are transferred in consideration of an antecedent 
debt. Thaehmh v. Fergusson , 25 W. R. 307. 

In case of Pledge,]— If A. holding B.’s goods 
with a lien on them against B., transfer them to 
C., C. cannot hold them against B. to the extent 
of. A.’s lien under 0 Geo. 4, c. 94, s. 5, unless the 
transfer be expressly made as a pledge. Thomp- 
son v. Farmer, 1 M. 6c M. 48. 

Principal Indebted to Factor,] — Whether a 
factor has a right to pledge the goods of his 
principal, under 6 Geo. 4, c. 94, s. 5, depends 
upon the question whether, upon the balance of 
all accounts between them, the principal is 
indebted to the factor. Accordingly, a factor, 
by the desire of his principal, kept separate 
accounts of sales in one set of which the princi- 
pal was solely, and in the other but partly 
interested. The factor made a pledge of goods 
consigned to him on the latter set, for the pur- 
pose of meeting a draft drawn by his principal 
against that account. At the time of the pledge 
the' factor, if the general account were taken, 
was indebted to his principal in a larger sum 
than it was necessary to raise by the pledge. If 
the? accounts were taken separately, the principal 
was indebted to the factor upon the account 
on : which the draft was drawn, and to which 
account the goods pledged belonged ; — Held, 
that the factor, in these circumstances, had no 
right to pledge ; and that the person to whom 
they were pledged could n >t retain the n against 
the principal. Robertson v. Kensington, 3 L. J. 
(o.sO K. B. . 183 , ' ' 

iPilii aii|i ’ - 3 
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The 5 & 6 Viet. c. 39, does not apply to 
pledges for antecedent liabilities (whether they 
may or may not have ripened into debts), where 
no actual advance is made at the time of the 
pledge. Macnee v. Oovst, L. R. 4 Eq. 351; 15 
W. R. 1197. 

H. requested W. to purchase cotton for him, to 
be delivered and paid for on a future day. W. 
made such purchase in his own name through 
C., a broker. When the cotton was ready for 
delivery, the price had fallen and C. refused to 
pay for it. unless provided with security sufficient 
to cover the difference between the contract 
price and the value at the price of the day. 
H. accordingly indorsed and deposited with W., 
who indorsed and deposited with C., a bill of 
lading of goods consigned to H., and C. there- 
upon completed the purchase of the cotton. 
Such goods were in fact consigned to H. as the 
plaintiff’s factor : — Held, that the deposit of the 
bill of lading was valid as against the plaintiff, 
and that it was not made in respect of an ante- 
cedent debt due from H. to W. Jew an v. Whit- 
worth , 36 L. J., Oh. 127 ; L. R. 2 Eq. 692 ; 14 
W. JR. 1020. 

The appellants, merchants at Singapore, em- 
ployed M. in London as agent to sell, without 
authority to pledge, cargoes which they from 
time to time consigned to him. M. employed 
the respondents, London brokers, to sell the 
appellants’ consignments, and also in speculative 
purchases on his own account. The respondents 
purchased shellac for M. without disclosing that 
they were buying as agents, and therefore were 
personally liable to the vendors on the contracts. 
Subsequently they made advances to M. to 
enable him to pay deposits on the shellac, and 
took as security bills of lading of some of the 
appellants’ cargoes. They had no notice that M. 
was acting improperly in pledging the cargoes. 
On obtaining the advances M. gave the respon- 
dents cheques for the amount of the deposits, 
which were then paid by the respondents :— 
Held, that the obligation under which M. lay to 
the respondents to pay the deposits and thus 
prevent their being called upon to pay them, 
did not constitute an antecedent debt within the 
meaning of the Factors Act, 5 & 6 Viet. c. 39, 
s. 3, and that the pledges were made in respect 
of bona flde advances, and not of antecedent 
debts, and were valid against the appellants. 
Kaltenhieh v. Lewis , 55 L. J., Ch. 58 : 10 App. 
Cas. 61 7 : 53 L. T. 787 ; 34 W, R. 477— H. L. (E.) 

M. also pledged with the respondents pepper 
consigned to him for sale by the appellants, to 
secure an advance protected by the Factors Acts. 
The goods had been sold for M. by the respon- 
dents, but not delivered to the purchasers, nor 
paid for, when M. died insolvent and heavily 
indebted to the respondents on a general account. 
After the sale, but before receiving the proceeds, 
the respondents had notice that the appellants 
claimed the pepper and the proceeds : — Held, 
that after repayment of the respondents’ advance 
the surplus proceeds of sale belonged to the 
appellants ; that the appellants could sue the 
respondents for such surplus, whether on the 
ground of privity of contract, or on the around 
td property, or under the Factors Act/ 5 & 6 
Viet. c. 39, s. 7. jYow Zealand and Australian 
Zand Co. v. Watson (7 Q. B. D. 374). distin- 
g« 1 1 tfl i ed a n d ex p ’ a l; i ed . 2 h. 

rnvii >■ sold 501 acks of flou to H. con- 
s gned the i to 1 im i y sea. with 50 > ir ore to sell 
on commission The captain of the vessel 
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Where the principal in such a ease omitted for nor had the bankers any lien thereon from LL. : 
'.some, ti me to make any demand, or any commu- — Held, that the facts disclosed by the plea 
ideation to the person who received the pledge : — constituted an answer to the action under 5 & 6 
Held, that such omission could not he considered Viet. c. '39, and that neither replication avoided 
as an affirmance of the act of the factor, unless the plea. Ib. 


it appeared that the delay had caused an altera- 
tion in the situation of the. parties, lb. Power of Agent to Mortgage,]-— The Factors 

And see Taylor v. Trueman, supra. Acts do not empower an agent acting under a 

power of attorney in a non-mercantile transac- 
Notice of Agent’s Mala fides.]— Under 5 & 6 tion to mortgage the_ property of the principal. 
Viet. c. 39, a contract with an agent, for the Lewis v. Ramsdale, 55 L. T. 179 ; 35 W. R. 8, 
pledge of goods will be valid as against the 
principal, though the person dealing with the 

agent knows him to be only an agent in respect b, Documents within the Acts, 

of the goods pledged,’ provided that the person 

so dealing acts bona tide and without notice that Blli of lading.]— Under b Geo. 4, c. 94, s. 2, 
the acrent is acriim mala fide and bevond his an intrusting with the bill of lading for the pur- 
authority. XarvUluiw v. Brownrigg^ De G. pose of the sale of goods was not an intrusting 
i\I A G *441 • 21 L J. Ch. 908 ; 10 Jur. 979. with a dock warrant, which represented those 


b. Documents within the Acts. 

Bill of Lading.] — Under 6 Geo. 4, c. 94, s. 2, 
an intrusting with the bill of lading for the pur- 
pose of the sale of goods was not an intrusting 
with a dock warrant, which represented those 


To deprive the pledgee of the protection of the goods, notwithstanding that the possession of 
statute, he must be fixed with knowledge that tbe blU of Ending enabled the holder of it to 
the agent is so acting as above stated, and no obtain possession of the dock warrant. Hat- 
mere suspicion wall amount to notice; nor will v. Phillips, 12 Cl. •& F. 343 ; 14 M. & \\. 

the knowledge that the agent has power to sell ^5. Affirming 9 M, & W, 647 ; 11 L. J., Ex. 425. 
the goods constitute notice that he has not ^ o1lVertr ftW , orfl 


me goous COUSL utu noucc ^ uc — Delivery Orders. ]-Nor were delivery orders 
power to pledge hem. Ib within 6 Geo. 4. c. 94, g. 2. Jenkins v. Utbohu, 

Where an agent intrusted with a dooument of ? M & (} B78 g Seott ( N . R .) 505 ; 13 L. J.. 
title to goods pledges it mala fide, or without p p 1QA . s T nao v J 

authority, it is necessary, in order to deprive the . ’ 

transaction of the protection given by 5 & 6 Viet East Inaia Warratttg n_ Nor East Ind j a war . 
c. 49, s. 1, and to bring it within the proviso of t v. Tnumian. M & M *s'S ; Tn.nhm 


East India Warrants.! — Nor East India war- 


c. 39. 8. 1, and to bring it within the proviso 0 rants _ r ^ y . Tnte M . & M . 453 . Tm lor 
s. 3, that the jury should find categorically that y _ K y . m „ 3 5. & Ad. 320 ; 1 L. J., K. B. 114. 
the lender had notice of the agents mala fides ,r ■ 

or want of authority. Gob hid Oh under Sein v. stock Certificates.]— The Neapolitan govern- 
11 Han, 9 Moore, Ind. App. 140; 15^ Moore, P. C. me nt raised money upon certain certificats de 
230 ; 8 Jtiu (N.S.) 343 ; 5 L. TV 559 ; 10 W, B. rentes, or bonds. With each certificat or bond 
155. S. V.. Douglas y. Ewing, 6 Ir. O. L. B. 395. was delivered a document called a “bordereau,” 
To prove such notice it is sufficient to shew annexed to which was a series of coupons, or 
that the circumstances attending the transaction receipts, for successive half-yearly payments of 
were such as that a reasonable man, and a man the rentes, or dividends. When the coupons 
of business applying his understanding to them, attached to the bordereau were all made use of, 
would certainly infer that the agent had not the holder of the certificat and remaining bor- 
authoritv to make the pledge, or that he was dereaux was entitled to receive from the Nea- 
acting mala fide in respect thereof against his politan government a new bordereau, with a new 
principals, lb. < set of coupons ; both these instruments referred 

Bankers having, at the request of I. L., made to the certificat, and they were never sold in the 
advances to 8. L., and having a lien on certain London market without being accompanied by 
goods in their possession in respect thereof, it the certificat. The plaintiff being possessed of 
was agreed between the bankers and I. L. that, certain of these certificats and bordereaux, de- 
in consideration of the delivery of those goods to posited the latter with his broker, for the purpose 
1. L., the latter should deliver to the bankers 0 f his procuring from the Neapolitan govern* 
certain other goods intrusted to I. L. by the m ent new bordereaux, retaining the certificats 
plaintiff, his principal, to be held as a lien by \ n his own hands. The broker, having procured 
the bankers in place of the other goods, and also new bordereaux with coupons, fraudulently 
in respect of any future advances to be made to pledged them with the defendant. In detinue 
8. L., and which I. L. requested the bankers to by the original owner, it was left to the jury to 
make, and which agreement was carried out, and say — first, whether the bordereaux and coupons 
further advances made to 8. L.. in pursuance of (unaccompanied by the certificats) were nego- 
sueh request: — Held, that, the bankers having tiable securities, passing by delivery, in the same 
no notice of the plaintiff’s title, the transaction manner as bank notes, exchequer bills, and the 
was protected bv 5 & 6 Viet. c. 39. Sheppard v. p]- e instruments; secondly, whether the defen- 
l prion Ranh of London, 7H. & N. 661; 31 L. J., had exercised due caution, in receiving 

Ex. 154; 8 Jur. (N.8.) 264; 5 L. T. 757; 10 them from the broker without inquiring for the 
W. B. 299. certificats to which they referred : — Held, that 

„ . the direction was right; and the jury having 

_ Pleadings, j — To a plea setting up these found a verdict for the plaintiff, the court refused 

facts to detinue by the owner of the goods to disturb it. Lknq v. Smith. 5 M. & P. 78 ; 

against the bankers, he re] died, first, II at he 7 Bing 284 ; 9 L. f. (as.) C. Pi 91. 

was induced to intrust L L. with the possession Certificates of railway stock are not goods 
of the goods by the fraud of I. L. ; secondly, that within the meaning of 5 k 6 Viet. c. 39. JW 

the agreement by I. L. to deliver the goods by imm v . Applevardi' 1 N. B. 30 ; 32 L. J. } Ex. 

way « i: pk dgc was n d made, nor wc re the goods j 75 . 7 p. T. 282. 
delivered to the bankers in the ordinary course 

of business: and thirdly, that rim goods fiat Receipts.]— Where, in order to save trouble, 


III I , I ■ j III | I gj |g ;||| 1 1 Ifljglll 1 1 If ag: g v g ; .( : ' ip ■ g : \gg;p . .op ■ 
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m ent was made that delivery should be made to 
persons producing cash receipts from the cashiers 
of the holders of the bill of lading, such receipts 
cannot be considered as a document of title 
within s. 5 of the Factors Act, 1877 (40 & 41 
Viet. c. 39). Kemp v. Falk. 52 L. J., Gh. 187 ; 
7 App. Gas. 585 : 47 L. T. 457 ; 31 W. E. 128 ; 
5 Asp. M, C. 1 — H. L. (E.) 

Warrants.] — Where a factor, the consignee of 
goods for sale, and indorsee of the bills of lading, 
had landed and warehoused the goods, and taken 
the wharfinger’s certificates and dock warrants 
in his own name, and then pledged the certificates 
and clock warrants for an advance of money 
on his own account : — Held, that such pledge 
was not protected by 6 Geo. 4, c. 94, s. 2, in an 
action of trover by the real owner of the goods. 
Close v. Holmes , 2 M. & Rob. 22, 
i; A, : purchased and paid for East India silks, 
the warrants for which he sent to B., his broker, 
with bills to nearly their value drawn upon B., 
which he accepted. B. did not pay his accept- 
ances when due, but received from A. the 
acceptances of A. to nearly the same amount, 
for the purpose of taking up his own acceptances, 
but which he applied to his own use, and after- 
wards pledged the warrants with C. In trover 
for the warrants by A. against C. : — Held, that 
by 8 Geo. 4, c. 94, s. 8, R., not having paid his 
own acceptances, had no lien upon the warrants 
which he could transfer to 0. ■; and that there- 
fore C. had no right to detain them as against A. 
Fletcher v. Ileath , 1 M. & Rob. 335 ; 7 B. & G. 
517 ; 8 L. J. (O.S.) K. B. 95. 

Security of Furniture.] — The 5 & 6 Viet. c. 39 
applies to mercantile transactions, and not to 
the eases of advances made upon the security of 
furniture used in a furnished house— not in the 
way of trade— to the apparent owner of such 
furniture, such apparent owner afterwards 
appearing to be the agent intrusted with the 
custody of the furniture by the true owner. 
Wood v. Mowdiffe , 6 Hare, 191 ; 11 Jur. 707, 915. 

c. Agents Intrusted with Possession. 

Warehouse - keepers.] — A warehouse-keeper 
who has goods deposited with him as such is not 
41 an agent intrusted with the possession” of 
them within the Factors Act (5 & 6 Viet. c. 39), 
although he is also a broker, and is usually 
employed to sell the goods, but always upon 
specific instructions for that purpose received 
from the principal. Cole v. Forth -Western 
Bank, 44 L. J., G. P. 233 ; L. R. 10 G. P. 354 ; 
32 L. T. 733 — Ex. Ch. Affirming 22 W. R. 861. 

One Slee carried on the business of a sheep’s 
wool broker in Liverpool, and also that of a 
warehouse-keeper. In his capacity of warehouse- 
keeper he was in the habit of receiving, from the 
plaintiffs, merchants in London, bills of lading 
for sheep’s wool and goats’ wool to arrive in 
Liverpool, which when landed was deposited in 
his warehouses, under directions to send the 
plaintiffs a report and valuation, but he was not 
authorised to sell without specific instructions. 
The sheep’s wool so deposited with him was 
usually sold by Slee, and the proceeds received 
by him for the plaintiffs. Tin; goats’ wool 8 lee 
never sold, he not being a goats’ wool broker. 
Having wools of the plaintiffs of both descrip- 
tions in his warehouse, but not having received 
any instructions as to the sale of either, Slee 
professed to pledge the whole with the defen- 


dants, hankers in Liverpool, by a letter in which 
he undertook to hold them as trustee for the 
defendants, to secure the sum advanced : — Held, 
that Slee was not, as to any of the wools so 
agreed to be pledged, “ an agent intrusted with 
the possession ” within the Factors Act (5 & 6- 
Viet. c. 39). II). 

Wharfingers.] — A wharfinger, who was also a 
flour factor, having flour sent to him to keep 
till further orders, was not an agent intrusted 
with the flour within 6 Geo. 4, c. 94, s. 4, so as- 
to give validity to a sale by him of the flour. 
Monk v. Whittenbury, 2 B. & Ad. 484 ; 1 M. & 
Rob. 81. 

Merchants’ Clerk.] — A. clerk to a wine mer- 
chant, who is authorised by his employer to sign 
delivery orders per procuration, and who by doing- 
so obtains the possession of dock warrants 
relating to goods belonging to his master, and 
afterwards obtains an advance of money upon 
the security of such dock warrants, is not an 
agent intrusted with the possession of documents- 
within the meaning of the statute, so as to give 
validity to the contract, and his employer may 
recover possession of such warrants from the per- 
son with whom they are pledged, though the: 
advance was made bona fide. Lam h v. Atten- 
borough, 1 B. & S. 831 ; 31 L. J., Q. B. 41 ; 8 Jurff 
(N.S.) 280 ; 10 W. R. 20. 

Insurance Agents.] — Merchants in London 
upon the instruction of shipping agents at 
Havana ah with respect to a cargo of tobacco to- 
be consigned to the London merchants, and after 
receiving the shipping documents, effected 
policies of marine insurance in the ordinary form 
on behalf and for the benefit of all parties whom 
it might concern. The Havannah agents shipped 
and consigned the tobacco in their own names, 
but were in fact acting as commission agents for 
Havannah merchants to whom the tobacco- 
belonged ; and the London merchants before- 
effecting the policies had notice that the 
Havannah agents had an unnamed principal. A 
total loss having occurred, the London merchants 
received the policy moneys, but before receipt 
had notice that the moneys were claimed by the 
Havannah principals : — Held, by Lord Black- 
burn, that the case fell within the Factors Act 
(6 Geo. 4, c. 94), s. 1. Sed qusere by Lord Fitz- 
gerald. Mildred v. Maspons, 53 L. J., Q. B. 33 ; 
8 App. Gas. 874 ; 49 L. T. 685 ; 32 W. R. 125 ; 
5 Asp. M. C. 182— H. I,. (E.) 

Pictures were deposited by the owner with J. 
(whose ordinary business was that of an agent 
for procuring business for two insurance offices 
in Liverpool), with instructions then or sub- 
sequently given to sell them for him for a 
certain commission : — Held, that J. was an agent 
intrusted with the possession of goods, and. con- 
sequently that the owner was bound by a contract 
of pledge bona fide made with him. Hey man v. 
Flewker , 13 C. B. (n.s.) 519 ; 1 H. R. 479 ; 32 
L. J., C. P. 132 ; 9 Jur. (N.S.) 895. 

Forwarding Agent.] — The plaintiffs, being 
silk manufacturers in Germany, appointed, in 
addition to ocher agents in London", Fahrnbach 
to act as their agent in London. The course of 
business was as follows: — It was B’ahrai bach’s, 
luty to call upon certain named eusfome ,\s of the 
plaintiffs and get orders for silks. These orders 
he then transmitted to the plaintiffs, giving a 
list oi the buye s, and A the numtities ord red 
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Not intrusted by Owner with Document.] — 

H., a merchant dealing in tobacco and a broker 
in that trade, had fifty hogsheads of that 
article lying in bond in his name in the docks. 

| The warrants for them had been issued to him. 
The plaintiff bought the tobacco from H., and 
paid for it, but he left the dock warrants in the 
possession of IT., and took no steps to have any 
change made in the books of the dock com- 
pany as to the ownership of the tobacco. H. 
being the ostensible owner of the tobacco, 
fraudulently obtained , advances on the pledge 
of a portion of the tobacco from the defendants 
respectively, and handed to them the dock 
warrants. Both the defendants acted in good 
faith, and took fresh warrants from the dock 
company ;■ — Held, that H. was not intrusted by 
the plaintiff as his factor or agent with the 
documents of title within 6 Geo. 4, c. 04, s. 2 ; 
and that the conduct of the plaintiff, in leaving 
the indicia of title in H.’s hands and thus 
enabling him to obtain advances on the security 
of the goods, was not such as to disentitle the 
plaintiff to recover their value from the defen- 
dants. Johnson v. Credit Lyonnais Co . and. 
Johnson v. RlumeMal, 47 L. J., G. P. 241; 3 
a P. I). 32 ; 37 L. T. 65.7 ; 26 W. E. 195— 0 . A., 


by each buyer. The goods ordered were then 
sent over together from Germany to Fahrnbach, 
whose duty it was then to forward to each buyer 
the amount purchased by him. It did not appear 
that Fahrnbach, in the usual course of business, 
was allowed to represent himself to buyers as 
principal in the transactions. Fahrnbach, in the 
course of the business, from time to time collected 
the money due from the customers, and accepted 
bills drawn upon him by the plaintiffs for the 
amount of the invoices of goods sent to him from 
Germany. Fahrnbach pledged some of the goods 
so sent over to him with the defendant for 
advances. The pledging was in fraud of his 
instructions, but the defendant, in making the 
advances, acted bona fide, and without knowledge 
of the fraud. In an action to recover the goods so 
pledged, or their value : — Held, that Fahrnbach 
was not an agent intrusted with the possession 
of the goods within the meaning of the Factors 
Acts (4 Geo. 4, c. S3 ; 6 Geo. 4, c. 94 ; and 5 &; 6 
Viet. c. 39) ; that he was, in the first portion of 
his duty, merely an agent to make contracts, and 
in the second portion merely a forwarding agent. 
Hell tags v. Russell, 33 L. T. 380. 

Picture Dealer.]— In 1887 T. intrusted A. T. 
with an oil painting for sale. In the same year 
A. T., who was a dealer in drawings and etchings, 
and occasionally sold pictures on commission, 
deposited the painting with B., in substitution 
for certain drawings and etchings, as security for 
a loan. B. died. A. T. became insolvent. T. 
brought an action against B.’s executors for the 
recovery of the picture. The painting was sold, 
and the proceeds were paid into court. B.’s 
executors counter-claimed a charge on the fund 
in court for the amount payable in respect of the 
loan : — Held, that A. T. was an agent “ intrusted 
with the possession of goods ” within the meaning 
of 5 A 6 Viet. c. 39 ; that the pledge was valid ; 
and that the executors were entitled to the charge 
claimed on the fund in court. Tremoille. v. 
Christie , 69 L. T. 338. 

Condition against Selling without Further 
Authority— Sale in Ordinary Course of Business.] 

— Plaintiff was the owner of an opal matrix table- 
top, which he intrusted to an agent who was a 
dealer in jewels and gems, and, as a known part 
of his business, sold jewels and gems for other 
people in his own name, and having them in his 
own possession. The tabletop was intrusted on 
the terms that it should not be sold to any person 
or at any price without plaintiff’s authority, and 
that the cheque received in payment should be 
handed to plaintiff intact, plaintiff agreeing to 
pay certain commission. The agent sold the 
tabletop to defendant for 200/., which was satis- 
fied by defendant giving to a judgment creditor 
of the agent a diamond worth 120/., and paying 
him mi. in satisfaction of a judgment for 170/., 
and paying 30/. to the agent. In an action to 
recover possession of the tabletop Held, that, 
as by the conditions on which the tabletop was 
intrusted to the agent he could not sell it with- 
out obtaining further authority, be was acting 
outside his authority in selling at all, and there- 
fore defendant acquired no title by the sale, and 
plaintiff was not estopped from disputing his: 
title, but was entitled to recover in spite of the 
sale Held, also, that as the tabletop never was 
intrusted for sale, and as, having regard to the 
manner in which payment was made, the sale 
was not in the ordinary course of business, 
defendant was not protected by the Factors Act, 


which was in force at the date of the transaction 
(6 Geo. 4, c. 94, s. 4). Riggs v. Ream, [1894] 
1 Q. B. 88 ; 69 L. T. 723 ; 58 J. P. 84. 

Person intrusted to sell only— Goods pledged 
with Pawnbroker.]— Where a person intrusted 
with goods for the purpose of sale only pledges 
them with a pawnbroker, he is not a mercantile 
agent “ acting in the ordinary course of business 
of a mercantile agent” within the meaning of 
s. 2 of the Factors Act, 1889, and the pawnbroker 
is not protected by that section from an action 
by the owner to recover the value of the goods. 
Hastings v. Pearson , 62 L. J., Q. B. 75 ; [1893] 
1 Q. B. 62 ; 5 E. 26 ; 67 L. T. 553 ; 41 W. E. 127' : 
57 J. P.70. 

Goods to be returned to Sender — Pledge not 
Protected.] — Where there is a power by law to 
sell, a purchaser may obtain from the vendor, 
even as against the true owner, a good title, but 
that cannot extend, by implication, to a pledge. 
Barrow was a leather merchant in London. 
Bonnell was a tanner in Canada. Barrow agreed 
to pay Bonnell \\d. per pound for every hide 
tanned by Bonnell in the mode of the country, 
and Bonnell was to procure freight, and send 
back the hides. Barrow sent out a large number 
of the hides ; they were tanned, and freight was 
procured for them, but in the meantime Bonnell 
had obtained from the Toronto Bank advances, 
on his own account, on bills, and hypothecated 
the hides to the bankers as security for such 
advances, engaging to hand over to them the 
bills of lading if his bills of exchange were nob 
duly honoured. They were not duly honoured, 
and the bankers (who had acted in entire 
ignorance of the transactions between Barrow 
and Bonnell) claimed to retain the bills of 
lading and the hides until their demands were 
satisfied : — Held, that, under the circumstances 
of the case, Bonnell could not, under any law, 
English or Canadian, claim to be a factor or 
agent of Barrow entitled to pledge Barrow’s 
goods, and that consequently the bankers could 
not set up any title to the goods, as derived 
from him, against the real owners. City Ranh v. 
Barrow , 5 App. Gas. 664 ; 43 L. T. 393 — H. L. (E.) 



up all claim to the said goods. There v is a 
stipulation that, upon lefault in payment,, W 


SiSS 
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A foreign owner of goods consigned them to a 
factor in London, to whom he indorsed the hill 
of lading in blank, and transmitted it, with 
instructions to receive and sell the goods.. The 
factor received the goods, paid the freight and 
charges thereon, and entered them in his own 
name at the custom-house, by reason of which, 
and without the privity or express assent of the 
owner, he obtained a" dock warrant, which he 
pledged for advances beyond the amount for 
which, as a factor, he had a lien on the goods :— 
Held, that, under these circumstances, he _ was 
not intrusted with the dock warrant within 
6 Leo. 4 , c. 94. s. 2. Hatfield v. Phillips , 12 
€1. & F. 313 : 14 M. k W. 665. Affirming 9 
M. & W. 647 ; 1 1 L. J., Ex. 425. 

In order to make the factor a party intrusted 
with the dock warrant within the meaning of 
this act, it must appear that the owner of the 
goods intended that the factor should be 
possessed of it at the time of the pledge, or that 
he should exercise the power which the possession 
of the bill of lading gave him of obtaining the 
dock warrants, whenever he in his discretion 
might think tit. Phillips v. Hath, 6 M. k W . 572 ; 
10 L. J., Ex. 65. 

The plaintiffs, cloth manufacturers, were ap- 
plied to by E., who was a factor and a commission 
agent, for a sample of their cloths, on the repre- 
sentation that he could get them a purchaser. 
The sample having been sent, E. afterwards told 
the plaintiffs that he had got them an order for 
.a certain number of ends at a stated price. The 
plaintiffs required to know the firm, and S. being 
mentioned as the firm, they sent the goods to the 
warehouse of E., who was to pass them on 
to S. after seeing the process of perching per- 
formed upon them, for which he was to receive a 
commission from the plaintiffs of l.s\ per end. E. 
had no authority from S., and he sold the goods 
to the defendants, who were cloth merchants, and 
bought them bona fide : — Held, per Wight man 
and Crompton, JJ., that E. was an agent in- 
trusted with the cloths within 6 Geo. 4, c. 94, 
s'. 4, and 5 & 6 Viet. c. 39, s. 4, and consequently 
the purchase of them from E. by the defendants 
was protected ; per Blackburn, J., that, E. being 
in possession of the goods, he was, according to 
o & 6 Viet. c. 39, s. 4, to be taken to he intrusted 
with them by the owner, unless the contrary was 
.shewn, and * that was a question for the jury. 
Baines v. Swaimon, 4 B. k S. 270 ; 32 L. J., Q. B. 
281 ; 8 L, T. 536 ; 11 W. R. 945. 

M., a merchant and factor of London, employed 
by V., a merchant in Holland, to negotiate sales 
as a commission agent, obtained and transmitted 
to V. an offer from L. and F. to purchase a 
•quantity of oil. V. accepted, the offer, and sub- 
sequently shipped a quantity of oil in pursuance 
of the contract, and sent the bill of lading, 
specially indorsed to L. and F., to M., in order 
that it might be exchanged for L. and FYs 
acceptance of TVs draft. Before this, M., with- 
out any authority from T., agreed to cancel the 
contract with L. and F., and when the bill of 
lading arrived, M. procured L. and Ft to indorse 
it in blank and deliver it to him by falsely 
representing that the special indorsement had 
been made by mistake. M. then caused the oil 
to be wart housed in 1 is own name, and imme- 
diately pit dged II to o 3 i laintiff t s sc curitv f >r 
an ' advance of 350 Z. : — Held, that the pledge 

a,. tv.-, a ce. .i 


d. Person in Possession under Contract of 
Sale. 

Vendee in Possession of Document of Title- 
Statute of Frauds, s. 17.] — The Factors Act, 1877, 
s. 4, provides that, where any goods have been 
sold or contracted to be sold, and the vendee 
obtains possession of the documents of title 
thereto from the vendor, any sale, pledge, or 
disposition of such goods or documents by such 
vendee so in possession shall be as valid and 
effectual, as if such vendee were an agent or 
person intrusted by the vendor with the docu- 
ments within the meaning of the principal acts 
as amended by the act itself, provided the person 
to whom the sale, pledge, or other disposition is 
made lias not notice of any lien or other right of 
the vendor in respect of the goods. It is not 
necessary, in order that the above-mentioned 
section should be applicable, that there should 
be a memorandum of the contract for sale of the 
goods so as to satisfy the Statute of Frauds ; it 
is sufficient that there should be a de facto 
contract for sale, the vendee under which has 
obtained from the vendor possession of the 
documents of title to the goods ; and a sale by 
such a vendee will give to a bond fide purchaser 
without notice a good title to the goods, free 
from any lien or other right of the original 
vendor in respect thereof. Huqill v. Masher, 
58 L. J., Q. B. 171 ; 22 Q. B. D.' 364 ; 60 L. T. 
774 ; 87 W. R. 390— C. A. 

Agreement for Hire and Purchase.] — An 

agreement for the hire of furniture, providing 
that the hirer shall pay certain sums at certain 
dates by way of rent, and that, after all such 
payments have been made, the furniture shall be 
the absolute property of the hirer, but that no 
property in the furniture other than as tenant 
shall vest in the hirer until the whole of such 
payments have been made, is an agreement to 
buy goods within the meaning of s. 9 of the 
Factors Act, 1889. Therefore, where the hirer 
under such an agreement sells and delivers the 
furniture to a person who takes the same in good 
faith and without notice of the right of the 
owner, such sale and delivery is valid. Lee v. 
Butler, 62 L. J., Q. B. 591 : [1893] 2 Q. B. 318 : 
4 R. 563 ; 69 L. T. 370 ; 42 W. R. 88— C. A. 

Where a party to a contract has agreed to 
hire goods on condition that he may terminate 
the contract at any time by returning them to 
the owner, but that upon payment of certain 
instalments they shall become his property, the 
hirer is not a person who has “agreed to buy 
goods ” within s. 9 of the Factors Act, 1889, and 
consequently a pledge by the hirer to a third 
party without notice of the rights attaching to 
the goods is invalid as against the owner. Lee 
v. Butler (62 L. J., Q. B. 591 ; [1893] 2 Q:B. 
318) distinguished. Helhij v. Matthews . 64 
L. J., Q. B. 465 ; [1895] A. C. 471 ; 11 It. 232 : 
72 L. T. 841 ; 43 W. R. 563 ; 60 J. P. 20— H. L. (E.) 

W. had obtained possession of goods from the 
plaintiffs under an agreement by which W. agreed 
to hire i he goods, value 2 3Z., “and to pay the sum 
f.f 3 2*. OY pci* moot u for Hie hit thereof < an- 
mencing with the. date of this agreement, and 
payable in advance on the seventh day of each 
succeeding month until the fell sum of 23/. be 
paid, at which time, and on the completion of 
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would give up possession of, and that the plain- 
tiffs might seize, the goods and there was also 
a declaration that the goods should remain the 
property of the plaintiffs until the sum of 23 1. 
was paid, and that they were only lent on hire : 
-—Held, that W. was in possession of the goods 
under an agreement to buy within the meaning, 
of s. 9. of the Factors Act, 1889, and that a 
transfer by way of pledge by him to the defen- 
dant', who*' received the goods in good faith and 
without notice of the claims of the plaintiffs, 
was valid. Thompson v. T sale, 71 L. T. 130 — C. A. 

An agreement by a hirer to pay a stated sum 
per month till the full price of the subject- 
matter be paid, when it was to become his own 
property, is, in the absence of a provision that 
he might terminate the hiring by delivering 
up to the owner, an agreement to buy within 
s. 9 of the Factors Act, 1889, notwithstanding pro- 
visions that the owner might put an end to the 
arrangement- for sale on various contingencies. 
llelhy v. Muttheivs (61 L. J., Q. B. 465) ^dis- 
tinguished. Lee v. Butler (62 L. J., Q. B. 591) 
followed. Hull Rope* Co. v. Adams, 65 L. J., 
Q. B. Ill ; 73 L. T. 116 ; 11 W. B. 108. 

Conviction of Hirer— Title of Purchaser.] 

— Where a hirer in possession of goods under a 
hire-and-purchase agreement sells them to a 
bona fide purchaser without notice before all 
instalments agree ! upon are paid, and is prose- 
cuted. to conviction for larceny as a bailee, the 
owner can maintain an action for conversion 
against the purchaser. Payne v. Wilson, 65. 
L. J.. Q. B. 150 : [1895] 2 Q. B. 537 ; 15 B. 239, 
n. ; 73 L. T. 12 ; 13 W. B. 657— C. A. 

Disposition by Hirer.] — Sect. 9 of the 

Factors Act, 1889, protects an auctioneer who, 
in good faith and without notice of any lien or ! 


provided for out of the proceeds of such goods, 
did not. authorise the factor to pledge them for 
the purpose of raising money to meet the bills. 
Gill v. Kymer, 5 Moore, 503. S. P., Fielding v. 
Kymer, 2 Br. & B. 639. 

Neither could a factor pledge the goods of his 
principal by indorsement and delivery of the bill 
of lading, any more than by the delivery of the 
goods themselves, though the indorsee knew hot 
t h at he was a factor . JYewson v . Thornton , 6 E as t, 
17 ; 2 Smith, 207 ; 8 B. R. 378. S. Gui chard 
v. Morgan, 1 Moore. 36. 

A factor could not pledge, unless the owner of 
the goods armed him with such indicia of property 
as to enable him to deal with them as his own. 
Boyson v. Coles, 6 M. & S. 11 ; 18 B. R. 284. 

Where goods were delivered to a person on a 
contract of sale and return : — Held, that he had 
no authority to pledge them. Belaumy v. 
Burlier, 2 Stark. 539. 

Under a general power to sell, assign and trans- 
fer, an agent cannot pledge for his own debt. Be 
B o uch out v. Goldsmid , 5 Yes. 211. 

Where a principal gave his broker a clear and 
unequivocal power to dispose of the goods at his 
discretion : — Held, that he had no power to pledge 
in the absence of an express authority. Graham 
v. JDyster , 6 M. & S. 1 ; 2 Stark. 21. 

Acceptances of a factor for his principal 
which are provided for by the principal before, 
they became due, do riot constitute such a demand 
against the principal, as to enable the factory 
previous to 6 Geo. 4, c. 94. s. 2, to pledge the 
warrants for goods belonging to the principal, as 
a security for advances made to himself. Bland y 
v. Allan, 3 Caivfc P. 117. 

Lien.] — Where goods were consigned to a. 
factor, to be sold on account of the consignor, and 
a bill of lading was sent to deliver the goods to 


other right of the original seller, receives and the factor or his assigns, who afterwards indorsed 
sells goods delivered to him for that purpose by and delivered the bill of lading, together with the 
a person who had obtained possession or the g 00( q S) to the defendant as broker, with instruc- 
gootis under hire-and-purchase agreement tions to do the needful, and they made advances- 
which provided for payment by instalments, but to him on the credit of those and other goods, 
some of the instalments had not been paid, without knowing that he was not the owner of 
Bhenstotwv. Hilton t, 63 L . J ., Q. B. *>84 ; [1891] them : __Held, that the defendant could not retain 
2 Q. B. 4o2 ; 10 B. 390 ; Vl L. 1. 339. the ar^orls against the cousiminr imt.il nn.vmpnt nf 


the goods against the consignor until payment of 


\\ here a debtor makes an assignment for the the debt due to them from the factor on account 
benefit of his creditors, having m his possession 0 f these advances. Martini v. Coles , 1 M. & S. 110. 
at the time a chattel under a hire-purchase agree- ^ foreign merchant remitted bills to his factor 
niont, e.g. a gas engine which has not vet become London for the purpose of being sold, with a 

his property, and there is no specific delivery view to enable the factor to meet bills which the 
thereof, Hie trustee of the deed though lie has no foreign merchant had drawn or was about to draw 
notice of the nature of the transaction acquires n j j0J1 him. The bills remitted were indorsed by 
no title under s. 9 of the Factors Act, as against the foreign merchant to the factor, and by the 
the true owner. It is not a •• delivery or transfer fatter in his own name to the purchaser. ‘ Before 
under a u sale, pledge or other disposition, the purchase-money of the bills was paid the 
Bemble, ss. 9 and 2 of the B actors Act, 1889, do factor became bankrupt : — Held, that the pro- 
not apply to an assignment m favour of creditors cee cls of the bills belonged to the foreign merchant, 
2? ^ ^‘ 5 ^ ’ and were not . subject to a lien claimed by the 

72 ^ ; b Manson. ILL. purchaser in respect of a debt owing to him by 

The addition by the owner of a mortgaged ship the f actoi , jp auii Ex „ arte T u g Dea £ 
of some equipment to the ship is a transfer p g<j . 9 Jur. 208. ‘ 
under a disposition ” to the mortgagee within s. 9 

of the Factors Act, 1889. There is also a like Eight of Owner to Recover.] — Where a factor- 
transfer within that section where the mortgagee pledged the goods of his principal, the latter 
';yV; y - uiuler tho >uw ( m his mortgage mig ht recover the value of them in trover ugainst 
Hull Pope H or A’.v v. -m. aim, supra. the pawnee, on tendering to the factor what was 

due to him, without any wilder to the pawnee, 
e. At Common Law before the Statutes. Daubigny v. Dural, 5 Term Hep. 601. 

Bo a pawnee for a valuable < onsi deration, who ■ 
Factor — Sight to PR age.]— 1 w mere ci .*cum- claime 1 u ider the tortic us n t of the broker, had 
seance of a principalis drawing bills on his no right to retain the goods against the principal 
factor, to whom goods were consigned, to be in trover for the amount of the lien which the 
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Where the plaintiffs consigned goods to their 
factor and at the same time drew bills upon him 
for the amount, which they themselves ultimately 
paid, and the factor sent them to the defendant, 
with whom he had general dealings, without 
intimating that they were the property of a third 
person, and drew a bill upon him for the amount, 
which the defendant accepted and paid ; after 
which the factor became insolvent, having previ- 
ously told defendant that he had received a 
notice of countermand of the sale from the 
plaintiffs, but the defendant afterwards sold the 
goods : — Held, that the defendant was liable for 
the value of the goods, in an action for money 
had and received, and that he would have been 
equally liable had he not known that the goods 
were the property of the plaintiffs. Jackson v. 
Clarke , 1 Y. & J. 216. 

A foreign monarch raised live million pounds 
sterling by his agents in London, as a loan, for 
the repayment of which he signed a general 
bond, containing stipulations for the payment of 
the interest, and the gradual reduction of the 
principal. Special bonds, reciting the general 
bond, and made payable to bearer, were given 
to the contractors to be disposed of. The plaintiff 
being owner of five such bonds, put them into 
the hands of a factor to receive the interest for 
him. He pledged them to the defendants : — 
Held, that such bonds could not be recovered 
back from the defendants, who were ignorant 
that- they were not the property of the factor. 
Gorgier v. Mlemlle , 3 B. & C. 45 ; 4 D. & E. 641 : 
2 L. J. (O.S.) K. B. 206 : 27 R. E. 290. 


broker had on the goods, for a balance due from 
the principal at the time of such pledge, the lien 
being personal and not transferable by such 
act of the broker. M'Combie v. Davies. 
7 East, 5 ; 3 Smith, 3 ; 8 E. E. 534. 

A., who was a foreign merchant,' consigned 
goods to B., his correspondent in L. ; B. pledged 
them with 0., a factor, as his own property, and 
obtained the value of the goods in advance. B. 
afterwards became bankrupt : — Held, that A. 
might, in an action of trover, recover the goods 
ft om G. Duolos v. Hyland , 5 Moore, 518, n. 

A. and B. having bv their brokers purchased 
/ ; cottons, warrants for delivery were made Out in 
the name of the brokers, and the cottons were 
left in their possession, as the brokers of A. 
Immediately after the purchases B. paid A. the 
value. When considerable purchases had been 
made, the brokers were informed that B. had an 
interest in the goods purchased, and upon direc- 
tions of A. and B., divided the goods held on their 
joint account- by appropriating specific warrants 
to each party. A., after this, directed the brokers 
to procure him a loan on the security of the 
warrants, and G. advanced money by discounting 
bills drawn by A. upon the brokers : as a security 
for which, the whole of the warrants were 
deposited with 0. by the brokers. Before the bills 
became due, the brokers were directed by A. to 
get one half renewed, 0. having discounted fresh 
bills for this purpose, the brokers who had obtained 
the warrants from G. for the purpose of dividing 
them and returning him one half, left in the hands 
of 0., as a security, the warrants belonging to B., 
0. not knowing that B. had any interest in them : 
— Held, that B. might recover from G. in respect 
of the goods thus pledged to him by A. Williams v. 
Ba rton , 3 Bing. 1 39 ; 10 Moore, 139 ; 24 E. E. 448. 

A company of foreign merchants who had been 
accustomed to send cottons to England from 
Brazil consigned to a commission merchant for 
sale, sent three consignments to him by three ships 
at different times. By a letter they requested 
him to send them remittances before the cottons 
were sold. The bags were marked with the 
initials of that company, and the same marks were 
mentioned in the bills of lading. The merchant 
gave the bills of. lading to a company of brokers 
to dispose of the cotton, but did not inform them 
whether he was principal or only factor. The 
brokers, before the goods were sold, advanced 
money to the merchant, who afterwards became 
,a bankrupt, and the consignors sued them for the 
proceeds. The court held that the brokers had 
the means of knowing that the merchant was only 
a factor ; that the authority went no further than 
for the merchant to have a lien for any advance 
he might make himself, not by a third person ; j 
that the whole transaction was , in the nature 1 
of a pledge, and that the action was well 
brought against the brokers by the foreign mer- 
chants. Queiroz v. Trueman, 3 B. & 0." 342 ; 5 
D. & R. 192 ; 3 L. J. (o.S.) K. ' B. 36. 

A factor, with whom goods are deposited for 
sale, indorses the bills of lading to the defen- 
dants, who, knowing him to be a mere agent, 
accept a bill in Ins favour. He directs them 
to sell the goods, and to reimburse themselves the 
amount out of the proceeds. The defendants 
accordingly sell the goods in the usual course of 
business. Trover will not lie by the original 
owner, but his remedy is for money had ^ and 
received for the proceeds. StierneU v. Holden, 
•4 B. & C. 5 ; 6 D. & B. 17 ; 1 E. & M, 219 : 3 
■L. J, (OiS.) E. B. 1S7. 


Pledge for Benefit of Principal.] — A., the 

owner of certain chattels, pledged them to B., 
who was a broker, to secure advances made on 
his behalf by B. ; and B. afterwards, in his own 
name, and unknown to A., re-pledged the same 
chattels to C. to secure advances made by G. to 
B., but of which, unknown to C., A. was to have 
the benefit. G. having subsequently applied in 
vain to B. for payment of his advances, 
threatened to realise his security by a sale, 
which, however, he was from time to time 
induced to postpone by the solicitations of B. 
and his assurances of speedy payment ; and this 
was communicated by B. to A., his principal. 
In a suit by A. against B. and C., praying to 
redeem the property in pledge on payment of 
any balance found due on the account between 
himself and B., it was held that A. had no equity 
to restrain 0. from proceeding to an immediate 
sale. Nicholson v. Hooper, 4 Myl. & 0. 179. 
Reversing 2 Jur. 9. 

Quaere, whether in the circumstances above 
mentioned, 0. could make a good title to a pur- 
chaser, lb. 

F. EIGHTS AND LIABILITIES OF AGENTS 
AND TRIED PARTIES. 

l. Actions by Ag-ent. 

Principal Undisclosed.] — -A person contracting 
as agent for an unknown and an unnamed prin- 
cipal may himself sue as principal, unless the 
defendant relied on his character as agent only, 
and would not have contracted with him as 
principal if he had known him so to be. Sckmalz 
v. Avery, 20 L, J M Q. B. 228 ; 15 Jur. 291. 

Brokers n >ughr gc ods on account of IT , and by 
his authority. The purchase was made in their 
(•a*i names, but the vendor was told that there 
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was an unnamed principal. They afterwards, 
under a general authority from H., contracted to 
sell the same goods, which the vendor had not 
yet delivered, H., on hearing of the latter con- 
tract, told the brokers that he would have 
nothing to do with the goods, either as buyer or 
seller, and in this they acquiesced. The vendor 
then refused to deliver the goods, and the brokers 
sued him for damages sustained by them in con- 
sequence : — Held, that the renunciation of the 
contract by H., and their acquiescence in it, 
formed no* objection to their right to recover. 
Short v. Spademan, 2 B. & Ad. 962. 

As Agent, but really Principal.] — Where a 

party made a written contract for the sale of 
goods, in which he described himself as the agent 
of A., and the buyer accepted and paid the price 
of a portion of the goods, and had then notice 
that the plaintiff was himself the real principal 
in the transaction, and not the agent of A. : — 
Held, that the plaintiff might sue in his own name 
for the nonacceptance of and nonpayment for 
the residue of the goods. Raynor v. Grote , 15 
M. & W. 359 ; 16 L. J., Ex. 79. ' 


40 L. J., Q. B. 312 ; L. R. 6 Q. B. 720 ; 19 W. R. 
936- — Ex. Oh. 

An agent who insures for another with his 
authority may sue for the insurance-money in 
his own name. Pro uncial Insurance Co. of 
Canada v.Zeduc. 43 L. J., P. C. 49 ; L R. 6 P C 
224 ; 31 L. T. 142 ; 22 W. R. 929— P. C. 

A factor who sells goods for a principal may 
bring an action in the name of the principal 
against the vendee, or a vendor of goods to a 
factor for the nse of his principal may maintain 
an action against the principal. 8 nee v. P reseat. 
lAtk. 248. 

Agents must sue in name of principal. Leigh 
v. Thomas, 2 Yes. 313. 

Deposit payable to Auctioneer — Acceptance 
of I 0 IT — Right to sue.] — Under conditions of 
sale the deposit was payable to the auctioneer 
immediately after the sale. The auctioneer, 
without the vendor’s consent, took the pur- 
chaser’s I O U for the amount Held, that 
an action lay at suit of the auctioneer against 
the purchaser for the amount of the I 0 U. 
Ilodgens v. Peon. [1894] 2 Ir. B. 657. Affirmed 
in C. A. 


I 

j 


By Trustees.] — The plaintiffs chartered a vessel 
of the defendants to carry a cargo from Liverpool 
to Caleu tta. The charterparty contai n ed a clause 
that the vessel was to be consigned to E. & Co., 
merchants at Calcutta, on the usual terms. One 
of those terms was, that E. & Co. might procure 
the homeward freight^ at hi. per cent, com- 
mission. The defendants consigned the vessel to 
E. & Co., but contracted with another party for 
the homeward freight. The plaintiffs having 
agreed with E. & Co. for a share in the com- 
mission, brought an action against the defendants 
for their breach of contract, but failed to prove 
in what proportion the commission was to be 
divided : — Held, that as the clause was inserted 
for th e benefit of E . & Co., the plaintiffs were 
entitled to recover as trustees on their behalf, 
notwithstanding they failed to shew their interest 
in the commission. Robertson v. Wait , 8 Ex 
299 ,* 22 L. J., Ex. 209 ; 1 W. R. 132. 

Principal Disclosed — Form, of Contract.] — 

The manager of an unincorporated association 
who, save as such manager, is a total stranger 
to the consideration, cannot sue in his own name 
upon a contract made with him as manager for 
his disclosed principals, although by the contract 
itself the manager was empowered to sue on it. 
Corner v. Irwin, Ir. R. 10 O. L. 354. 

In whose Hams,] — When a del credere agent 
sells for a disclosed principal he cannot sue the 
purchaser on the contract of sale in his own 
name. Bramble v. Spiller , 21 L. T. 672 : IS 
W. R. 316. 

A broker cannot sue in his own name upon 
contracts made by him as broker. Pah'll e v. 
Fenton, 39 L. J., Ex. 107 ; L. E. 5 Ex. 169 ; 22 
L, T. 373 ; 18 W. R. 700. * 

A broker signed and delivered a bought-note 
for cotton in the following form : “ I have this 
day sold you on account of T., &c. (Signed) E. F., 
broker” ; — Held, that he was not a* contracting 
party, and could not sue the defendant for breach 

the c n ram in refusing to ac< < m. the cotton. 

Ib. 

A broker signing a contract note as selling as 
broker for undisclosed principals cannot sue in his 
, own name on the contract. Shaman v, Brandt , 


Right of Association to sue as Agent for 
Members.] — An association of shipowners and 
others formed for the protection of the shipping 
trade, but not carrying on such trade or owning 
goods in its corporate capacity, together with a 
firm of shipowners, brought an action against a 
clock company for an injunction to restrain them 
from imposing certain regulations and charges, 
as being ultra vires, and for a declaration that 
they were invalid until confirmed as required by 
statute : — -Held, that the association, not being 
themselves shipowners, had no locus standi, nor 
were they entitled to sue as agent for their 
members. London Association of Shipowners 
v. London and India Lochs Joint Committee , 

™ 242 ; 2 R. 23; 67 

" A. 


v. ±ionaon ana India JJoctis J 
62 L. J., Ch. 294 ; [1892] 3 Oh. 2< 

L. T. 238 ; 7 Asp. M. C. 195— 0. 

Action on behalf of Foreign Principal— Stay- 
ing Action until Discovery made by Real Plain- 
tiff.]— Where an action is brought by an agent, 
on behalf of a principal who is resident abroad, 
and such agent is only a nominal plaintiff, the 
real plaintiff will be compelled to make discovery 
to the same extent as if he had been the plaintiff 
upon the record, and the action will be stayed 
until such discovery is made through the nominal 
plaintiff. Willis v. Badddey, 61 L. J., Q. B. 769 ; 
[1892] 2 Q. B. 324; 67 L. T. 206 ; 40 W. R. 577 
— 0. A. 

Counterclaim against Principal in Action by 
Agent.]- — In an action of trover and for goods 
sold and delivered, a defendant cannot set off a 
claim for ‘unliquidated damages which he has 
against a third party on another transaction, 
although the third party happens to be the 
plaintiff’s principal. Tag art v. Marcus, 36 W. R. 
469. 

Agent of Trustees— Right to Indemnity against 
Trust Fund,] — The indemnity, of the trustees 
under a deed of trust does not give the persons 
, n 1 loy«*d by th* m a igt ascrcdh us auai isit the 
trust fund. Worrell v. Rayford, 8 Yes. 4. 

When Agent may be made Co-Plaintiff in 
Action by Principal,]— If of several plaintiffs 
some have an interest in the matter of the suit 
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and others have no interest in it, but are merely 
the agents of their co-plaintiffs, a general demurrer 
to the whole bill is a good defence. Spain (King') 
v. Machado, 4 Russ. 225 ; 6 L. J. (o.s.) Oh.- 61 
28 R. R. 56. 

A. ships goods from Cadiz, in 1793, for B. in 
Flanders, and receives payment for them from 
B. : Flanders being occupied by the French, the 
ship enters an English port, and C., being agent 
for the shipowners, and acting and holding him- 
self out also as agent for the persons interested 
in the cargo, possesses himself of the cargo, sells 
it, and retains the proceeds. Upon, a bill idled by 
the representatives of B. against C. for an 
account : — Held, that A. ought not to be made a 
party to such a bill. Moans v. Eer/uilcs. 1 L. J. 
(o.s.) Ch. 53. 

As C. was the agent of the shipowners, it is not 
necessary to make them, or the captain, parties to 
such bill, in respect of the freight due on B.’s 
share of the cargo. Ib. 

If in a bill for discovery in aid of the defence 
to an action, a plaintiff who is not a party to the 
record at law be joined with co-plaintiffs, the 
defendants in the action, the bill is demurrable. 
Certain bills of exchange, the second parts of 
which were made payable to the order of the 
treasurer of the royal treasury of Portugal, were 
accepted by bankers in London, on behalf of 
a customer who was substantially interested in 
such bills as one of the subscribers to a loan 
raised by the government of Portugal, under the 
regency of Don Miguel. After the expulsion of 
Don Miguel and the establishment of Donna 
Maria as Queen of Portugal, the second parts of 
the bills in question were indorsed by the treasurer 
of the royal treasury of Portugal (the same indi- 
vidual who tilled that office at the time when the 
bills were drawn), to an agent of the Queen of 
Portugal, and by that agent were presented for 
payment to the bankers. The bankers refused 
payment on the ground that they had reason to 
doubt whether the indorsee was the officer to 
whose order the bills were meant to be payable, 
and whether he had any property or interest in 
the bills ; and an action was thereupon brought 
by the indorsee against the acceptors to recover 
the amount. To a bill filed by the bankers, the 
acceptors, and by the customer on whose behalf 
they accepted the bills, against the indorsee and 
the Queen of Portugal, praying for a discovery in 
aid of the defence to the action, a commission to 
examine the witnesses abroad, and an in junction, 
a demurrer -was allowed on the ground of mis- 
joinder of plaintiffs, who were defendants in the 
action, but who had no interest except as agents 
in the subject matter of the suit, with a plaintiff 
who was no party to the action, but substantially 
interested in the subject matter of the suit. 
Whether the bill was not demurrable on the 
ground of the Queen of Portugal having been 
improperly made a defendant, qinere. Ohm v. 
Soares, 3 Myl. & K. 450. 

2. Liability of ageist. 
a. On : Contracts. 

Election by Third Party.]— If the seller of 
goods, knowing at the time that the Buyer, 
though dealing with him in his own name, is in 
luth i e age n f u tiier, elects to give the 
credit to such i Ik unot aft rwards re- 

cover the .value against the known principal ; 

, but if the principal is not known at the time of 


the purchase made by the agent, it seems that, 
when discovered, the principal or the agent may 
be sued at the election of the seller : unless where, 
by the usage of trade, the credit is understood to- 
be confined to the agent so dealing ; as particu- 
larly in the ease of principals residing abroad. 
Paterson v. Gandasequi , 15 East, 62 ; 13 R. R. 
68. See also cases ante, cols. 1047 et seq. 

Notice of Agency.] — The circumstance of per- 
sons selling goods being described in the catalogue 
of sale as sworn brokers, is not sufficient notice 
to the purchaser that they are only agents, to 
prevent him from dealing with them as princi- 
pals. Thornton v. Meux , M. & M. 43 ; 31 R. R. 
711. 

When a party gives an order for another, and 
at the time tells the tradesman for whose use lie- 
orders the goods, he is hot personally liable, 
unless the tradesman refuses to deliver them to- 
the order of the person for whom they are 
directed, but will only give credit to the agent 
who ordered them. Owen v. Gooch , 2 Esp. 567. 

In answer to an action for goods sold and 
delivered, it is not enough for a defendant to 
prove that he was agent for another person, 
without shewing that the plaintiff knew at the 
time of the sale that he was so ; but it is too- 
narrow a direction to the jury to tell them that 
unless the agency was disclosed at the time of 
the purchase, the purchaser must be taken to be 
the principal ; the proper way of leaving the 
question being, whether the plaintiff knew at the 
time of the contract that the purchase was made 
by defendant, merely as agent. Seaher v. 
1 Tawkes, 9 L. J. (o.s.) C. P. 217. 

Agent not responsible if he names his principal 
as the person to be responsible. Ilartop , Ex 
parte , 12 Ves. 352. 

Broker or factor not naming principal, may 
be examined on action in name of principal, but 
simply for benefit of trade ; if principal is 
declared, action must be against him. Dixon v„ 
Parker , 2 Yes. 221. 

But such broker or factor must act for another 
at the very time ; no subsequent consent or 
agreement will do. Ib. 

Where really Principal.] — Where a defendant 
bought goods of the plaintiffs in the name and 
upon the credit of Smith & Co., but whose pur- 
chases were made in reality on his own account, 
he was held to be liable. Railton v. Hodgson, 
15 East, 67 ; 13 R. R. 373, 691, n. 

Where a son had ostensibly appeared as the 
proprietor and conductor of "the business in a 
trade, not an extensive one, and the father, to 
whom the business really belonged, was super- 
annuated and incapable of conducting it Held, 
that the son was liable on contracts connected 
with the business, Tar roll v. Collet , 1 Esp. 321. 

When no Principal.] — Where a contract is 
signed by one who professes to be signing as- 
agent, but who has no principal existing at the 
time, and the contract would be wholly mope rati ve 
unless bindim? upon the person who signed it, he 
is personally liable on it ; and a stranger cannot 
by a subsequent ratification relieve iiim from 
That liability, Kelncr y. Baxter, 36 L. 0. P„ 
94 ; L. R. 2 C. P. 174 ; 12 Jur. (H.S.) 1016 : 15 
L. T. 213 15 W. R. 278. " 

if a person close ib - himself In a written eon- 
iracf as an agent for a principal not named, he 
is liable upon the contract, if proved to be the 
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real principal. ' Carr v. Jackson, 21 L. J., Ex, 
137. 

A party who executes an instrument, in the 
name of and expressly as agent for another, can- 
not be treated as a party to the instrument, so as 
4 to be sued upon it, unless he is shewn to-be the 
real principal. Jenkins v. Hutchinson , 13 Q. B. 
744 ; 18 L” J., Q. B. 274 ; 13 Jur. 763. 

There is no rule of law by which an agent 
professing to contract on behalf of a principal, 
either non-existent, or under a legal disability to 
contract, is to be deemed to be himself the con- 
tracting party. Hallman v. Pull-in, 1 Cab. & E. 
254. 

Admissibility of Evidence to shew Non- 
liability.] — Where a defendant on the face of a 
written agreement has contracted as a principal, 
it is competent to him, by way of equitable plea 
to an action against him, to shew that, in fact, 
he signed as agent for a third party, and that 
the plaintiff verbally agreed that he should not 
be responsible as a principal. Wake v. Harr op, 
1 H. (Sc C. 202 : 31 L. J., Ex. 451 ; 8 Jur. (n.S.) 
845 ; 7 L. T. 96 ; 10 W. R. 626— Ex. Ch. 

In an action on a charterparty executed, not 
by the plaintiff but by a third person, who in the 
contract described himself as “ owner of the 
ship ” : — Held, that evidence was not admissible 
to shew that such person contracted merely as 
the plaintiffs agent. Humble v. Hunter , 12 
Q. B. 350 ; 17 L. J., Q. B. 310 ; 12 Jur. 1021. 

In an action on a written agreement, purport- 
ing on the face of it to be made by the defendant 
and subscribed by him for the sale and delivery 
by him of goods above the value of 10h, it is nob 
competent for him to discharge himself on an 
issue on the plea of non assumpsit, by proving 
that the agreement was really made by him by 
the authority of and as agent for a third person, 
and that the plaintiff knew those facts at the 
time the agreement was made and signed. 
Higgins v. Senior , 8 M. & W. 834 ; 11 L. J., 
Ex. 199. 

When Agent is Personally Liable.] — A con- 
tract for the conveyance of goods from Liverpool 
to Australia was entered into as follows : “ It 
is this day mutually agreed between J. and 
E. W., owners of the ship 1 Jessica,’ of the first 
part, and S. J. C., of the other part,” that the 
ship should be ready by a given day to take on 
board certain goods, and should proceed therewith 
to Geelong, and there deliver the same. The 
rates of freight determined upon by the parties 
to this agreement are as under. &c. ; “ one-third 
to be paid in London, on receipt of bills of lading, 
and the remainder by the Geelong and Melbourne 
Railway Company at Geelong”; “goods to be 
taken on board at Liverpool, at ship’s expense ” ; 
and the agreement was signed, J. & R. W., 
S, J. C. ” : — Held, that S. J. C. was personally 
bound by this contract, and entitled to sue for a 
breach of it. Cooke v. Wilson, 1 0* B. (N.s.) 153 ; 
26 L. J.. C. P. 15 : 2 Jur. (N.S.) 1094 : 5 W. E. 

A person signing a contract in his own name, 
without qualification, is not exempted from 
iabiliri m the contract by mere] Pel scribing 
i in - If in Pi.* bod of the c n ract * 3 a exit In* 
a named principal, without words expressly or 
1 J nec sa ; implication si 3 ring that 1) nh 
sighs as i gent,, Palc-e i . B allm\ 39 L. J.. Ex. 
109 ; L. R. 6 Ex, 173 ; 22 ~ “ 


Walker and Strange signed a contract for the 
sale of wheat in the following form : “ Sold 

A. J. Fraiee, Esq,, London, about 200 quarters 
wheat (as agents for John Schmidt & Co., of 
Danzig). Signed, Walker and Strange”:— 
Held, that they were personally liable upon the 
contract, Ih. 

A broker signed and sent to the plaintiffs a 
note of a contract in the following terms : — 

“ Messrs. Southwell, — I have this day sold by 
your order and for your account to my principals 
five tons of anthracene, payment in cask in four- 
teen days after delivery, less 2|- per cent, discount 
and 1 per cent, brokerage. W. A. Bowditeh.” 

In an action for goods sold and delivered : — 
Held, that in the absence of usage making the 
broker personally liable, lie was not personally 
liable upon the contract. Southwell v. Bowditeh , 

45 L. J., C. P. 630 ; 1 C. P. D. 374 : 35 L. T. 196 ; 

24 W. R. 838— C. A. 

The defendant, who was an agent of the Beb- 
side Colliery Company, with whom B., W. & Co. 
had previously contracted for a supply of coals, 
gave to B., W. & Co. an undertaking as follows : 

“ I undertake to load the ship 4 Der Versuch ’ with 
Bebside coals in ten colliery working days. On 
account of Bebskle Colliery, W. 8. Huggett ” 
This undertaking was obtained by B., W. & Co. 
because the plaintiff, the captain of the ship “ Der 
Versuch,” refused (without such an undertaking 
being procured for him) to sign a charterparty 
whereby B., W. & Co., chartered the ship “ Der 
Versuch” to carry a cargo of coals to Elsinore, 
and in which no provision was made for pay- 
ment of damages for detention in loading. The 
undertaking made no mention of the person con- 
tracted with by it, but it was communicated by 

B. , W. & Co. to the plaintiff, who then signed 
the charterparty. The ship being detained beyond 
the ten days, the plaintiff applied to the defen- 
dant for comqensation ; this the defendant at 
first refused, but afterwards offered 20 L, which 
was declined by the plaintiff. The plaintiff then 
sued on the undertaking to recover damages for 
such detention : — Held, that there was evidence 
that the undertaking was a contract between the 
plaintiff and defendant, and that, even indepen- 
dently of the offer of 201. , there was such evidence, 
and that the defendant had rendered himself per- 
sonally liable. Weidner v. Hoggett, 1 C. P, D. 
533 ; 35 L. T. 368. 

Where a contract in writing for the sale of 
goods is entered into by one who describes him- 
self as agent, and as making the contract u as 
agent and, on behalf of” his principal, naming 
him, the party so making the contract is not per- 
sonally liable. Greene, v. Kopke , 18 G. B. 549 ; 

25 L. J., C. P. 297 ; 2 Jur. (N.S.) 1049 ; 4 W. R. 
598. '■ 4 

By a charterparty it was agreed between the 
plaintiff, owner of the ship “ N.,” and the defen- 
dants, of London, merchants, that the ship should 
proceed to T., and there load from the factors of 
the merchants, a full and complete cargo at the 
merchants’ risk and expense, which the merchants 
bound thems iv is to ship : a I >e ng so loaded, 
should proceed to Memel, and deliver the same 
on being paid freight, half to be paid on unload- 
ing, in cash, and tl m maiuder -q good bill on 
f mdoi * tin rv runnin; days! bt !.lowed r? * 

!• * vhanfs l i loading af l ind discharging z 
Memel. “ By authority of and as agents for A, of 
Memel, R. & F., J. M. LA (signatures of the 

av In an action for , 

it the defendants were 



ow ner. 

fJtSSft 
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contracting parties, ami therefore were personally 
liable. Lenmrd v. Mdbinson , 5 El. & Bl. 125 • 

3 0. L. B. 1363 ; 24 L. J., Q. B, 275 ; 1 Jur. (N.S.) 

ooo. 

A memorandum of charterparty was expressed 
to be made 44 between P. of the good ship 4 0. ’ and 
Wm agent for E. W. & Son,” to whom the ship 
was to be addressed ; it was signed by W. without 
any restriction : — Held, that he was personally 
liable as charterer. Parker v. Window, 7 E1. 
6c Bl. 942 ; 27 L, J., Q. B. 49 ; 4 Jur. (sr.s.) 584. 

A charterparty made in London between the 
shipowner and the defendants, “as agents of 
b. F., of Anamaboo, merchants and charterers,” 
was signed “for D” (the plaintiff), “owner, 
as. ..agent. For S. F., of Anamaboo, G. 
Brothers’ (the defendants), 44 as agents.” The 
charterparty was partly written and partly 
printed, the words 44 merchants and charterers” 
being printed, and in the plural throughout it. 

4 he defendants, merchants in London, acted in 
England as agents for S. F. ? a native of Africa, 
and residing at Anamaboo, in that country. By 
the charterparty, the plaintiff’s ship was chartered 

a from London to Africa and back, 

and ti eight was made payable on delivery of the 
return cargo : — Field, that the defendants were 
not personally liable, as principals, on the charter- 
in rt /* r I) P !l t ndiis v * Gregory, 2 El. & El. 602 ; 
30 L. J., Q. B. 36; 6 Jur. (As.) 651 : 2 L. T. 
654 ; S W. R, 585 — Ex. Oh. 

A charterparty was entered into between plain- 
tiffs, shipowners, and defendants, 44 as agents 
for charterers. ’ It was signed by the defendants 
without any qualification, but contained a clause 
that the ship was to load 44 from the agents of 
the said freighters,” and a cesser clause that, 
the charter being entered into on behalf of 
others, all liability of charterers should cease on 
completion ot > loading and payment of advance. 

In an action for breach of the charterparty, the 
defendants by their statement of defence denied 

IwLKTh llabilit ^ --Held, on demurrer, 
that the defendants were liable on the charted 

Tvl’TiolTi 48 L - J - Es - 31,8 

JJi® defendants agreed in their own names to 
ehaxtei a vessel to be loaded on the usual berth 
terms, 2 per cent, commission to be paid to 

ns were liable as principals 

as they had contracted in their own names with- 

765 M ^599. mC * V ' TWeedy ’ 63 L - T 

of H10 qhin S <‘ a p C ”^i en| if nts entered int0 a charter 
hndrnfriP F , toI ° ada cargo of deals. In the 
ianLv n * dm ' de£endants were described as 

Mess J H fr On °« reed between 

iues&rs. J. H. L Co., of Newcastle, for owners of 

the goo. ship ■ H.’ ” Defendants signed the 
charter, -For owners, J. H. & Co.” "a cam> 
.was loaded on the “E.” at H„ for which the 

had^received it in ? U i° f H'N stating thftt he 
naa 1 ccei \ eri it m good condition, See. The carmi 

it delivered to plaintiifc at G., where 

£»«sassssi'sa; 

wete admitted in evidence, ancl as soon as plain’ 

objected' 'that the S e° l0Sed ’ defoadaMs ’ soheitor 
d^ndante 


were liable as principals Held, that his decision 

was right. Adams v. Hall, 37 L. T. 70. 

If a man describes himself in the beginning 
of an agreement to grant a lease, as making it 
on behalf of another, but in a subsequent part 
of it says that he will execute the lease, he is 
personally liable. Norton v. Herron, 1 Car & ? 
643 ; R. & M. 229 : 28 B. R. 797. 

Where A., an auctioneer, being employed to 
sell an estate, belonging to B., entered into and 
signed an agreement with C. for the purchase, in 
his own name, as agent of B., and B. shortly 
afterwards signed it, and added, 44 1 hereby sanc- 
tion this agreement, and approve of A.’s having 
signed the same on my behalf Held, that, 
A. was not personally responsible. Spittle v. 
Lavender, 5 Moore, 270 ; 2 Br. & B. 452 ; 23 B. Ii 
508. 

A contract was made in London, as follows * 
Contract between Messrs. Y. T., of Morlaix, in 
France, and M. M., of London. M. M. engages 
himself hereby with Messrs. V. T., from, &e.,rt>, 
<fcc., for the proper and merchantable cutting of 
French provisions at Morlaix, on receiving a free 
passage out to Morlaix from London, aiid back 
again, and wages of 30*. sterling per week • 
Messrs. Y. T. finding the requisite tools.” This 
contract was signed, 44 for V. T., C. K., M. M. ” > 
— Held, that the contracting parties were V. T\ 
anc * t}iat K., by signing on behalf 
of Y. I did not render himself personally Liable 
Mahomj v. KehuU, 14 C. B. 390 ; 2 0. L.*R 343 ■ 
23 L. J., C. P. 54 ; IS Jur. 313 : 2 W. B, 155. ? 

A written agreement was expressed to be made 
k between C, for and on behalf of N. of the first 
part, and T. of the seeond part.” By it C. on 
the part of N., agreed to let T. premises for a 
term of years, T. paying rent to C. for the use of 
JN . No auction to be held on the premises with- 
out the consent in writing of C. on the part of N. 

I. to take a lease and execute a counterpart 
when called upon to do so by C. on the part of 
JN. . O. signed this in his own name. N. did not 
sign it. _ In an action by T. against C. for not 
completing the lease ; — Field, that it sufficiently 
appeared to be the intention of the parties that 
G. should himself contract, and that therefore 
11® ir??“ all y liable - Tamer v. Chrhthm, 
519 ; I W l ; ^y 4 24 L - J ” Q- B - yl ! 1 J“'- (*•«•) 

, ,l h i e ^"Jant, an estate agent, contracted to 
sell land to the plaintiff who paid a deposit. 

I he defendant signed a receipt in his own name 
tor the deposit, and the plaintiff signed an 
agreement containing the terms of the purchase. 

I lie owner of the land refused to complete the 
purchase, and the plaintiff sued the defendant 
foi damages for breach of the contract to sell. 

AL the tnal^the jury found that the defendant 

Z AlNNi : “ E f d ’, that ttc defendant was 
personally liable, and that the agreement, and 

‘T*?® fonned a sufficient con- 
fab, 0 satisfy the Statute of Frauds, s. -1. Lima 

W P ' ° 9li ’ 4 c - p - 450 ; 27 

A articles on behalf of B. to purchase some 
l f d ^euants tc pay 800, U r the same. 
l A 4lt: ums ” s ’ Yterwards desi oyed bv >n 
earthquake. Though A. had no effectJof Bds in 

S m7 Y S ’ yGt » e f^ urt deoreed hil » to pay the 
bOOl. Cass y. Mudeie., 2 Vern. 280. 

- j ;,r » Mialf .1 his cite, the clofen- 

lanr. orormsps fn sn a 7 . 
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attorney Intel no authority from client to make went, and declined to substitute the name of C 
the engagement, Johnson v. Ogilby, 3 P. Wms. Communications afterwards took place between 
' 21 l; , . , . , , . ... . the vendor’s solicitor and C. with reference to the 

Brokers and factors who act or agree tor their title. The Tendors afterwards brought their bill 
principals are not liable in their own capacities, against. B. and 0. for specific performance of the 
21). contract : — Held, that supposing B. to be the 

T . _ . . _ . . . , agent of C., yet. the signature of B. to the con- 

Liability on Invoices or Bought and Sold tract made him personally liable to perform it • 
Sotes.] — The plamtift bought a quantity of that the communication ■'between the vendor’s 
hemp by auction at the rooms of the defendants, solicitor ami the solicitor of C with reference to 
who were brokers in Liverpool. The defendants the title, was not an adoption of C as the nur 
delivered an invoice in their own names as sellers, chaser in place of B„ but should be assumed to 
On payment, being made by the plaintiff, the be made in furtherance of the original contract 
defendants gave him an order on 0. and I). for in which, according to B.’s representation he 
tUe , •?f ods : V h <2 u on presentation was refused, was (as between himself and C.) only a formal 
and the plaintiff could not obtain the delivery of party ; that the acceptance of the title bv C in 
, the goods :-Held, that the defendants were such communications would not be binding upon 
ijouud by the representation m the invoice , and B, for such acceptance would be regained as 
could n< t offer evidence to shew that they sold as having been made in C.’s own right as claiming 
agents for C. and J).. and that the plaintiff knew through B.,and not as agent for B. Chadwick? 
C. and 1). to be the principals at the time of the Maden, 9 Hare 188 ' ' 

fi? H T f T J° n ?7- /efto 1 N - & P - , A solicitor who attends a sale, and bids for his 
4 ’ 6 A - * 486 ’ 6 L .' b lfa ®; ., c , llent ’ is responsible for the payment of the 

A., a broker employed by B to sell railway deposit, and will be attached if it is not paid 
shares, agreed with C., B.’s broker, to sell him Ilahhmsev. Hamilton , 1 Horn 401 1 

fifty shares, of which A, afterwards informed his 

clerk at his office, who made an entry in the Auctioneers not disclosing Principals.] A. 

book as ot a sale from A. to 0. ; and a contract bought at auction three lots of one hundred 
note to the same effect was sent to 0. A sub- railway shares each, one of the conditions of sale 
ff <1 W l w y v W A® entry ln * e p D00k ’ and altered being that, “ the balance of the purchase-money 
it, by writing the name ot B. as seller, and shall be paid at the office of the auctioneers on 

“i f ^nt to C„ with the the day following the sale, except in cases where 

name of B. as seller. A fresh note was accord- anv special train stern 


B. entered into the following contract, wit 
lx. : “22nd March, 18G0. From J. B., cor 
oroker, to Mr. R„ Liverpool. I have this da 
sold to you two cargoes of French maize, to cor 
sist of 800 to 1,000 quarters shipment all Apr! 
from the port of Bordeaux, at 3 Ay. 3 d. per 48 
lbs., cost and freight, payment in London, le? 
® lxt y < la ys’ interest and 1 per cent, brokerage 
Mr. Walker. London, will send contracts.” O’ 
the following day Walker forwarded contract 
for the two cargoes on behalf of T., of Bordeaux 
the owner of the maize, but omitting the stipu 
iation as to brokerage. R. remonstrated, and E 
•said he would write to ’Walker ; but R„ in orde 
to obtain the cargoes, was subsequently compelled 
to pay the 3rL\ 3d., without any deduction fo 
nnkerage : Field, that B. was responsible fo 
th , e ot Walker to send the contract 

stipulated for. Be id v. Brea per. 6H.&N 81 3 
BO L. J., Ex. 208 ; 4 L. T. 650. ' 

See earn post, Sale of Goods. Tol. XII 
•cols* 395, 396. 

Agent Bidding at Auction.]--!], became .the 
purchaser of premises at an auction, declaring him- 
a T e ^ / : "A Jil 0. in C.’s presence but lie 
i endor a solicitor required B, to sign -tin agree* 
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of season to not later than the 7th of December between the shipowners and the defendant, c: as 
next/’ and signed It without any addition. The agent for the freighter ” (no principal being 
purchaser having brought an action against the named), after providing for demurrage over and 
brokers for nondelivery of the oranges Held, above the laying-days, at 7Z. per day, stated, 
that the words u on account of James Morand & that “ it is further agreed that this charter, being 
Co.” shewed an intention to make the foreign concluded by the defendant for another party, 
principals, and not the brokers, liable, and that the liability of the former, in jespeet and as to- 
the brokers were not liable upon the contract, all matters and things as well before as after the 
(htdcl v. Houghton, 46 L. J., Ex. 71 ; 1 Ex. D. shipping of the cargo shall cease as soon as they 
357 ; 35 L, T. 222 ; 24 W. Ik 975— -C. A. have shipped the cargo” : — Held, that he was- 

Where the act of the principal is lawful in the not liable, upon this memorandum, for demurrage 
country where it is done, and the authority at the port of discharge. Oglesby v. 'Yglenas v 
under which such act is done is complete, bind- EL Bl. & El. 930 ; 27 L. J., Q. B. 356 ; 6 W. Ti„ 
ing and unquestionable there, the servant who 690. 
does the act cannot be made responsible in the 

courts of this country (of which he is a subject) Liability by Custom in Trade.] — M. and W./ 
for the consequence of such acts, merely by brokers, being employed by P. to purchase raisins,, 
reason of a personal disability, imposed by the sent the following, addressed to F. and D. : “ We- 
law of this country upon him for contracting have this day sold for your account to our prin- 
such engagement. * Dobree v. Xapier , 3 Scott, cipal, to arrive per steamer from Trieste, fifty to 
201 ; 2 Bing. (N.C.) 781 ; 5 L. J., C. P. 273. seventy tons of good sound Chesne raisins, usual 

A. having set up some mill machinery at market terms. Customary allowances. M.andW., 
Boanne, in France, for a French millowner there, brokers.” A portion of the raisins was accepted 
was requested by him to engage an overlooker and paid for by M. and W. on behalf of P., 
to manage the machinery, and, on the 7th of whose name was declared before delivery. P. 
December, 1876, a written agreement was drawn having subsequently made default in accepting 
up and signed by A. and B. at Bury, in the fol- the residue : — Held, in an action by BL and I). 
lowing terms : “I hereby agree on behalf of against M. and W. for not accepting the residue,, 
M. B. P., Boanne, France, to engage B. as over- that evidence of a custom in the fruit market, 
looker, at the rate of 4/. per week, with travelling that if the principal’s name is not declared on 
expenses there and back. The sum of 30.?. per the contract, the broker is personally liable on 
week to be paid to his wife every fourteen days.” default of the principal, was admissible. Fleet v.. 

B. proceeded to Boanne, receiving 10L from A., Murton , 41 L. J., Q. B. 49 ; L. B. 7 Q. B. 126 

and entered on his duties as overlooker at the 26 L. T. 181 ; 20 W. B. 97. 

mill there, and continued there in that capacity Held, also (dubitante Cockburn, C. J.), that 

till the middle of October, 1877, when he returned evidence of an analogous usage in the colonial 
to England. During his stay in France the 30.s\ trade was properly admitted to prove the usage 
was paid to his wife every fortnight by the in the fruit trade. Ib. 

defendant at Bury, and upon his leaving France An agent contracting and signing, as such, for 
a sum of 121, was paid to him by A/s agent at an undisclosed principal, may be rendered per- 
Boanne to enable him to return to England, sonally liable on the contract, if a custom, among; 
The remainder of his wages under the contract, merchants in the course of ordinary trade eon- 
except a balance of some 171 was regularly paid stantly entering into similar contracts, can ba- 
by the French millowner. For this balance he shewn to exist, that an agent so signing shall be 
now sued the defendant : — Held, diss. Kelly, personally liable in the event of his not disclosing 

C. B.), that the words “ on behalf of ” in the body his principal’s name within a reasonable time, 
of the contract made it immaterial that A. and evidence is admissible to prove the existence 


A memorandum for a 
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at the St, Katharine Dock, to be paid for on 
Saturday* March 18th, and obtained a delivery 
order from C., which he gave to his principals on 
the faith of their representation that the goods 
mov wanted for immediate shipment. .D.’s 
principals,, however, pledged the delivery order 
with a bank, and on the evening of March 17th 
they stopped payment. On the morning of 
March IS'th the bank sent the delivery order to 
the dock office in the city with a request for a 
warrant, which they were told would be ready 
on Monday. Notice of the delivery order having 
been lodged was sent by the dock company in 
due course to their warrant office at the dock, 
where, through a mistake of the messenger, it 
did not arrive until 3 p.m., and in. the mean- 
time a clerk of I)., who had, in accordance with 
the usage of the. trade, paid the price of the 
goods to C. t hat morning, applied at the warrant 
office in CDs name for a warrant for the goods, 
which was made out and given to him, as the 
goods were clear in the cargo ledger. C. in- 
dorsed the warrant to D., and, in consequence of 
what had happened, the dock company on the 
Monday refused to act on the bank’s delivery 
•order. In an action by the bank against the 
clock company, I). and C. : — Held, that D. was 
entitled to the goods, for the bank had never 
•obtained either actual or constructive possession 
of the goods, and that D., having paid the price 
of the goods as surety for his principals, was, 
notwithstanding his prior application for the 
delivery order and indorsement thereof, entitled, 
by virtue of s. 5 of the Mercantile Law Amend- 
ment Act (19 & 20 Viet. c. 97), to the benefit, of 
the unpaid vendor’s lien subsisting in C. II). 

The defendants, who were hop-brokers, gave to 
the plaintiffs the following sold-note : “ Sold by 
Ongley & Thornton (the defendants) to Messrs. 
Pike, Sons, & Co., for and on account of owner, 
100 bales . . . hops . . . (Signed) for Ongley & 
Thornton, S. T.” In an action for non -delivery 
•of hops according to sample, the plaintiffs sought 
to make the defendants personally liable on the 
above contract, and tendered evidence to shew 
that, by the custom of the hop trade, brokers who 
•do riot disclose the names of their principals at 
the time of making the contract are personally 
liable upon it as principals, although they con- 
tracted as brokers for a principal. No request 
was made by the plaintiffs to the defendants to 
name their principal : — Held, that the custom 
gave a remedy against the brokers as well as 
against the principals, that it was not in contra- 
diction of the written contract, and that evi- 
dence of the custom was properly admitted at 
the trial. Hutchinson v. Tatham (supra) con- 
sidered. PiJte v. Onqley , 56 L. J„ Q. 'B. 373; 
18 Q. B. D. 708 : 35 W. E. 534— C. A. 

A written contract, made by brokers on behalf 
of undisclosed principals for the sale of hides, 
provided that “ if any difference or dispute shall 
■arise under this contract, it is mutually agreed 
between the sellers and buyers that the same 
■shall ^ be . settled by the selling brokers, whose 
decision in writing should be final and binding on 
both sellers and buyers.” In an action against 
th( brokers in respect of inferior hides delivered 
under the contract, the buyers made a claim for 
the breach against the brokers as principals by 
cus o i of t trade -Held, that evidence of a 
custom of the trade that a broker who does not 
disclose his principal i person llv responsible 
for the performance of the contract and liable 
foi the breach was rightly rejected, as such 


custom was inconsistent with the arbitration 
clause, which would, if the custom were incor- 
porated, make the brokers judges in their own 
cause. Barrow v. By tier, 13 Q. B. D. 635 : 51 
L. T. 573 ; 33 W. E. 199. 

By a contract in writing, the defendants 
“ sold to ” the plaintiffs a cargo of cotton seed 
cake of a specified quality. The contract con- 
tained a clause that “ should any of the above 
goods turn out not equal to quality specified, 
they are to be taken at an allowance, which 
allowance, together with any dispute arising on 
this contract, is to be settled by arbitration.” 
The defendants signed the contract with the 
addition of the word “ brokers,” and were acting 
as agents. Some time after the contract was 
signed, the defendants named their principals. 
The cargo proved to be of inferior quality, and 
an arbitration (which the plaintiff's did not 
attend) to determine the liability of the defen- 
dants was held; the arbitrators decided by 
their award that the defendants were not liable, 
inasmuch as a custom existed that a broker upon 
naming his principals ceases to be liable on the 
contract. At the trial of the action, the jury 
found that the alleged custom did not exist: — 
Held, that the defendants were personally liable 
on the contract. Hutcheson v. Baton, 1 3 Q. B. D. 
861 ; 51 L. T. 846— C. A. 

In the rice trade a custom exists that where a . 
broker, does not disclose in the contract, note the 
name of the principal dealt with, although he 
may mention it orally, he is liable on the con- 
tract as a principal. Barmeister v. Fenton, 1 
Cab. & E. 121. V 

Qusere, whether a custom exists on the London 
Stock Exchange that a broker not disclosing the 
name of the principal dealt with renders himself 
personally liable. Wildy v. Stephenson, 1 Cab. & 
E. 3. 

Action brought against Agent without join- 
ing Principals.] — An action was brought against 
the agent-general in this country for a colonial 
government, the plaintiffs being equitable as- 
signees of persons who had entered into a 
contract with that government, .claiming relief 
in respect of a sum of money which the plain- 
tiffs alleged had been received by the defendant 
from that government as trustee for the plaintiffs, 
and afterwards in breach of trust repaid by him 
to that government. The money in question 
was deposited in the personal name of the agent- 
general, and the plaintiffs contended that on 
that ground he was personally responsible for it. 
The government was not made a party to the 
action : — Held, that the defendant was the mere 
agent of the government, and could not consti- 
tute himself a trustee against his principals ; 
and that therefore the question could not be 
tried in the absence of the government, the 
foundation of the plaintiff’s case being that 
there was' a trust which the government could 
not intercept. Wright v. Mills, 63 L. T. 186. 

Joint owner not necessary party to bill against 
factor on a demand against the other moiety, 
defendant having kept $epa * t >ui s, and 
admitted the produce of ti at moi ty to be in his 
possession. Weymouth Boyer, 1 Yes. J. 4.16. 

b. On Bills and Promissory Notes. 

Personal Liability— Trustees and Managers.] 

—A bill directed as follov. s, 1 To Messrs. Jackson 
and Shepherd, joint managers of the Eoyal 


Bill 



t.j i - ese 1 1 them o paymei r \ in. n due. F. & 
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Mutual Marine Insurance Association,” was f Co. indorsed the bills, presented them for pay- 
accepted' thus/: ,' u Accepted, J. J,, W. ; S., as joint j ment when due, received the money, and paid it 
managers of the Royal Mutual Marine Associa- j over to their principals,, D. and E. The power 
tion’*': — Held, that they were personally liable, ] of attorney from B. did not authorise C. to* 
and that the introduction of the word ■“ ..as ” j indorse the bills, and B. having died, his* 
before the words ik joint managers” made no i administrator recovered the amount or them 
difference with respect to such liability. Jones j from the acceptors. The latter brought an 
v. JaeTmn . 22 L. T. 828. I action against F. k Co., upon an alleged, imder- 

A promissorT note in this form, On demand j taking by them that they were entitled to* 
wc promise to" pay Mr. James Allan 200/., value j receive payment of the bills. The jury; found 
received for the 'Second Gateshead Provident | that the plaintiffs paid the bills, not on the 
Buiicling Society, and interest thereon, at 5 per j faith of the indorsement by the defendants, but 
cent, per annum, payable half-yearly ” signed j on the faith of the power of attorney, and that 
thus: »G. Mm C. D/G., J. X., trustees ; T. K,.'} the defendants received the money as agents, 
secretary”: — Held. that the trustees - were per- j and paid it over to their principals before they 
sonally liable on the note. Allan v. Miller, 22. j knew that the first indorsement by G. was 
L. T, 825. | unauthorised : — Held, that the action could not 

| be maintained against them. East India. Co. v. 

Directors of Companies.] — A person j Tritton, 5 D. & lb 214 ; 3 B . k C. 280 ; 3 L. J.,; 

advanced money for purposes of a company in j (o.s.) K. B. 24 ; 2< K. R. 353. 
which he was a shareholder, and received a pro- j 
missorv note : 44 We. the directors of the Isle of i. 

Man ! *' 
mise to pa 


Ag-ent promising to honour Bill.] — A general 
:an Slate and Flag Company, Limited, do pro- j demurrer for want of equity allowed to a bill 
ise to pay to John Dutton 1,600/., w ith interest | alleging, that the defendant, who was the agent 
1 * ' of A., and had in Ins hands moneys and effects ot 

had written a letter to a creditor of A. in 


at the rate of 6/. per cent, per annum until 
paid.” It bore the seal of the company, and 
was signed by four directors. The lender had 
stated that he would lend the money to the 
directors only : — Held, that the directors who 
had signed the note were personally liable upon it. 
Dutton v. Marsh, 40 L. J., Q. B. 175 ; L. R. 6 
Q. B. 361 ; 24 L. T. 470 ; ID W. R. 754. 

A resolution to wind up a banking company 
voluntarily was confirmed on the 22nd, and 
advertised in the London Gazette on the 
26th of November. On the 24th of the same 
month one of the directors, wdio had been 
appointed one of the liquidators, accepted, as 
director, a bill of exchange on the bank. This 
bill was afterwards indorsed for value to a 
person who had no notice that the bank was: in 
liquidation : — Held, that the bill was not a bill 
of the company, and therefore that the holder 
could not prove against the company for the 
amount. London and Mediterranean Bank, In 
■re, BologmsVs Case, 40 L. J., Ch. 26; L. R. 5 
Ch. 567 18 W. B, 876. See also COMPANY. 

— - — General Agent.] — A bill of exchange to 
pay to the drawer’s order at three months after 
date 137/. Kb*., value received in account (fire 
policy No. 597), was directed to Henry Connah, 
Esq., general agent of L’XJnione Conipagna 
D’Assicurazionc Generale (Firenze), 8, York 
street, Manchester, who wrote upon it : 4t Ac- 
cepted, payable at 8, York street, Manchester, 
on behalf of the company. H, Connah.” In 
an action against him on this bill : — Held, that 
he was personally liable as acceptor. Herald v. 
Connah, 34 L. T. 885. 

Where agent was obliged as such to indorse 
bill, and fact was known to indorsees, injunc- 
tion was granted to restrain proceedings thereon 
against him. Kid son v. Dilwortk, 5 Price, 564 ; 
19 B. B. 856, 

Agent presenting for Payment.]-— A. drew 
bills in favour of B. in India upon the E. I. Co. 
in London, which the latter accepted : 0,, as the 
agent of B.. indorsed the bills ro D. and B M 
under the supposed authority of a power of 
attorney from lb, which the B. I. Co. had 
inspeered; P. and E. mdor ed tin. bids to their 

llftnlrflTC! AfTOhJfl Ti' jfcr @Kei 


A., 

which he promised to honour, on presentation, 
certain bills of exchange, drawn by that creditor, 
at A/s request, upon the defendant, and praying 
that the defendant might be decreed to pay 
the bills of exchange out of the moneys and 
effects of A. in his hands, or otherwise out of 
his own moneys. Daillet v. Mitchell , 1 L. J. 
(o.s.) Ch. 197. 

c. For Moneys received for Use of Principal 
and Others. 

Money Paid to Agent by Mistake.] — An action 
lies against an agent for money paid to him by 
mistake, although he has forwarded his account 
to his principal, and placed the sum to his credit. 
Cox v. Prentice , 3 M. & 8. 344 ; 16 B. B. 288. 

One Liverpool cotton broker bought cotton of 
another, each in his own name ; in consequence 
of a mistake by a clerk of the selling broker, the 
buying broker paid over too much money. The 
selling broker gave credit to his undisclosed prin- 
cipal for the sum which he had received, the 
principal being largely in his debt : — Held, that 
the buying broker was entitled to recover back 
from the selling broker the sum so overpaid to- 
ll im, the case not falling within the rule by 
which an agent is relieved from responsibility 
where he has bona fide paid over moneys received, 
by him on account of his principals. Me wall v. 
Tomlinson , L. B. 6 C. P. 405 ; 25 L. T. 382. 

If money is paid by mistake to an agent, and 
placed by him to the account of his principal, 
but not paid over, an action for the money had 
and received to the use of the person so paying 
it by mistake will lie against the agent. The 
mere passing such money in account, or making 
rest, without any new credit given, fresh bills* 
accepted, or further sums advanced for the prin- 
cipal in consequence of it, is not equivalent to 
the payment of it over. Duller y. Harrison f 
Cowp. 565, 

A 1 eeipt sign I by an u nr for his j j ipnte 
is ot cvidcnct to support an action against him 
to recover rhe iru i ev back. Edclt u v. Dead, 3 
Gamp. 339, 

To make it a defence to an agent that he has. 
paid over money, it is nece>riary that the money 
should have been paid to the agent expressly for 



A. & Co., they must be considered as agents 
throughout the transaction, and that there was 
sufficient privity to entitle B. to recover the 
bills from them, although M. & Co. were in- 
debted to A. & Co. at the time. Thompson , 
Esparto, Douglas , In re, 2 Jur. 734. 

Where no Action lies.] — J., an attorney, who 
was accustomed to receive certain dues for the 
plaintiff, his client, went from home, leaving B., 
his clerk, at the office. B., in the absence of his 
master, received money on account of the dues 
for the client (which he was authorised to do), 
and gave a receipt, signed 44 B., for Mr. J.” J. 
was in bad circumstances when he left home, and 
he never returned, but it did not appear that his 
intention so to act was known at the time of the 
payment to B. B. afterwards refused to pay the 
money over to the client, who brought an action 
against him for the money : — Held, that the 
action did not lie ; for that the defendant 
received the money as the agent of his master, 
and was accountable to him for it, the master, 
on the other hand, being answerable to the client 
for the sum received by his clerk : and there was 
no privity of contract between the present plain- 
tiff and the defendant. Stephens v. JBadcoch , 3 

B. & Ad. 354 ; 1 L. J., K. B. 75. 

A., B., and others were owners of a ship in the 
service of the Bast India Company. B. was 
managing owner, and employed C. as his agent 
for general purposes, and to receive and pay 
moneys on account of the ship ; and C. kept a 
separate account in his books with B., as such 
managing owner. To obtain payment of a sum 
of money due from the East India Company on 
account of the ship, it was necessary that the 
receipt should be signed by one or more of the 
owners, besides the managing owner ; and upon 
a receipt signed by B. and one of the other 
owners, C. received on account of the ship 2,000£. 
from the East India Company, and placed it to 
B/s credit in his books, as managing owner. 
The part owners having brought an action for 
money had and received to recover the balance 
of that account : — Held, that C. had received 
the money as the agent of B., and was account- 
able to him for it ; that there was no privity 
between the other part owners and C., and con- 
sequently that the action was not maintainable. 
Slots v. Brittain, 2 N. & M. 594 ; 4 B. & Ad. 375. 

A return cargo belonging to the plaintiff was 
consigned by the defendant to A. and B. to 44 be 
held at the orders of the latter,” who had a lien 
on it ; and the cargo was sold by them and their 
lien satis tied : — Held, that the plaintiff could 
not consider them as agents of the defendant, so 
as to entitle him to maintain an action against 
the defendant for the balance remaining in their 
hands. Tennant v. Mackintosh, 1 B. & Aid. 594, 

Her Majesty by royal warrant 44 granted” booty 
of war to the secretary of state for India in 
council, 44 in trust” to distribute amongst the 
persons found entitled to share it by the decree 


over. Snowdon v. Dads, 1 Taunt, 359. 

Money Retained for Special Purpose.]— A. 

having received money as agent for B. and 
others, in specific proportions for each, paid it 
over to 0. as a banker in his own name, and 
having drawn out part of it, directed C. not to 
pav away the remainder, except by his order : — 
Held that C, was bound to hold the money for 
A and that therefore B. could not recover the 
remainder of his share from C., though he had 
oiveu C. notice that A/s agency was at an end. 
Pinto v. Santos, 1 Marsh. 132 ; 5 Taunt. 447. 

Where persons have received money for the 
express purpose of taking up a hill of exchange 
two days after it became due, and upon tendering 
it to the holders and demanding the bill find 
that they have sent it back protested for non- 
acceptance to the person who indorsed it to 
them Held, that such persons, having received 
fresh orders not to pay the bill, were not liable 
to an action bv the holders for money had and 
received when, upon the bills being reprocured 
and tendered to them, they refused to pay the 
money. Stewart v. Fry , 1 Moore, 74 ; 7 Taunt. 
339. "And see Dent v. Dunn, 3 Camp. 296 ; 13 
II. R. 809. 

Where a bill is drawn on an agent, and made 
payable out of a particular fund, and the agent 
says he will pay it when he gets money from the 
principal, this is binding on him ; and if he gets 
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General Exile.] — If a person enters into a con- 
tract in writing on behalf of his principal, he is 
not personally liable on such contract, unless he 
had no authority to make it, or in making it 
exceeded his authority. Bowman v. Williams, 
7 Q. B. 103 ; 14 L. X, Q. B. 220 ; 9 Jur. 454- 
Ex. Oh. 

A promise in the following terms : “ I under- 
take on behalf of E. to pay,” is upon the face 
of it a promise as agent of another, and not. as 
principal ; arid, in order to affect the party 
making it with a personal liability, it lies upon 
the party to whom it is made to prove either that 
there was no agency or authority, or that it was 
exceeded. In. 

Contract “as Agent 75 without Authority.] — 

If a person pi >£ sses t c\ u rat t ns agent a ly, 
and contracts in such terms as in q exj re s tin 
character of agent only, he cannot, on the ground 
of his haying had no authority to contract as 
agent be held liable as a contrat tor, in an action 
on the contract, whether that which he assumed 
to do was done in fraud n not. Lmcis v Yh hoi - 
mi, 18 Q. B. 503 ; 21 b, X. Q. B. 311 : 16 Jut. 1041. 


:4' lor Conversion of Goods. 

Thirteen bales of cotton were fraudulently 
bought by B. from the plaintiffs 5 brokers ; the 
hints, who were ooitmi brokers, without 
notice of any frau 1. >oi ght. in their own name 
as urine i i Is the < orf n fi m R, and afterwards 
, sold it to M. at the same price at which they had 
bought in charging a rounms^bn The defen 
dants obtained signature to a delivery order, 
and took delivery of it from IVs warehouse and 
conveyed it to a railway station, whence it was 
forwarded to M bywhon it was spui into yam. 
'* 'h defi i damn in buy ig In u tt a u te i l o;l to 
act as broken . believing the cotton w ould suit M. 

■ 'vbilhh:h:hhivC^ • 


did not operate as a transfer of property or create [ Afterwards the plaintiffs demanoec i , , _ 

a trust ; and that the defendant, being merely j from the defendants, n Ihe jury found thak the 
the agent of the sovereign to distribute the j cotton was bought by the defendants as agents in 
fund, was ' not liable to account to any of the I the course of their business as brokers^ ana mat 


parties found entitled. Khuoeh v. Secretary of | they dealt with it oiny as agents to then p 
State for India, 51 L. X, Oh. 885 ; 7 App. Cas. \ cipal:— - Held, by Martin, Channel!, and Cleasb} , 
6.19 ; 47 L. T. 183 ; 30 W. B. 845 — H. L. (£.) ! BB., that the defendants were liable to the plain- 

Agents in London of a foreign government, [tiffs in trover for the value of thecotton,lve y, •. x .j » 
having money in their hands for the payment of Byles and Brett, JX, dissentientibus. By Mai tin 
a dividend on a loan, on the 22nd May advertised and Channel! BB., that the defendants having 
that the coupon due on the 1st June would be bought the cotton as principals from !>., it was 
paid in full ; but on the 1st June, being advised J immaterial that they intended to deal with it 
bv the foreign government, they advertised that j only as agents to their principal, and that who- 


the payment would be made less 5 per cent. On 
aetii >n brought by a bondholder against the agents : 
— Held, that the announcement to pay in the 
future a debt due in the future was not a con- 
tract, and did not bind the agents; also that, 
if the decree authorising the deduction of 5 per 
cent, was valid according to the law of the 
foreign government, the revocation of the adver- 
tisement of payment in full was valid. Mender- 
turn V, lhrhnrhU A 55 L. J., Oh. 939 : 33 Oh. D. 
459 ; 55 L. T. 165 ; 34 W. B. 769. Affirmed 56 
;;.LxX, Ch. 471 ; 56 L. T. 98 ; 35 W. B. 485 — G. A. 


Deposit Paid to Vendor’s Solicitor — Eepay- 
ment where Sale goes off.]-— Upon a sale of laud 
the purchaser paid a deposit to the vendor’s 
solicitor as agent for the vendor. The vendor 
being unable to make a good title, the sale went 
off Held, that, as the solicitor received the 
deposit solely as the vendor’s agent, he was not 
liable to ivpav it to the purchaser.. Mils v. 
Gmdton, 62 L. X, Q. B. 232 ; [ 1893] 1 Q. B.350 ; 
4 K. 267 ; 68 L. T. 144 j 41 W. B. 411— 0. A. 


Agent retaining Assets against Administratrix 


-Liability for Interest,] 


A firm in India 


collected the estate of a deceased person in that 
country under power of attorney from the admi- 
nistratrix in England, and remitted the amount 
..<> their agents, a firm in Loudon, with an order 
iii 'pay it to the administratrix upon receiving a 
p» ope/ discharge. The London firm declined to 
pay over the fund to the administratrix, ou the 
ground that the letters of administration which 
she had obtained did not bear a sufficient stamp. 
A suit was soon afterwards instituted by other 
persons, claiming to be next of kin of the intestate, 
for the administration of the estate and to restrain 
the payment to the intestate. The London firm 
were defendants to the suit. Ko application was 
made to pay the money into court for upwards 
of ten years, and during the whole of this period 
it remained in the hands of the London firm, 
mixed with, their own moneys Held, that the 
London firm was not liable to pay interest on 
such moneys. Wolfe v. Findluii' 6 Hare, 66; 
16 L. X, Ch. 241 : .1*1 Jur. 82. 


ever, deals wrongfully with the goods of another 
is equally liable whether he is an agent or a 
principal. By Olensby, B., that by reason of the 
real principals not being known, and therefore 
not disclosed at the time the bargain was made, 
the defendants necessarily became the parties 
to the contract until the real principals being 
ascertained were adopted by the sellers, and by 
their dealing with the cotton became liable for 
a conversion. By Kelly, C.B., and Byles, J ., that 
the defendants were not guilty of a conversion, 
inasmuch as they acted only as brokers, and 
exercised no dominion over the cotton in their 
own right and for their own benefit. By Brett, X, 
that a" possession or detention, which is a mere 
custody or mere asportation made without refer- 
ence to the question of the property in chattels, 
is not a conversion, and that the defendants, 
acting only as brokers by negotiating a bargain 
of purchase and sale and by passing a delivery 
order, were not guilty of a conversion. Hollins 
v. Fowler, 41 L. X, Q. B. 277 ; L. B. 7 Q.B.616 ; 
27 L. T. 168 ; 20 W. R. 868 — Ex. Ch. Affirmed 44 
L. X, Q. B. 169 ; L. R. 7 H. L. 757 ; 33 L. T. 73. 

The London agent, who was also a member of 
a firm which was commissioned to sell goods on 
behalf of the local government of a Spanish 
colony, was held to be justified in refusing to 
give them up to the Spanish consul-general in 
England till he had communicated, through his 
immediate principals, with the local government. 
Spain ( Queen) v. Parr , 39 L. X, Ch. 73 ; 21 L.T. 
555 : 18 W. B. 110. 


e. Por Misrepresentation or Assumption : of 
Authority. 
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Verbal Contract for Sale of Land.] — Where a By the articles of association of the T. Corn- 
person assumes, without authority, to act as pany, Limited, the directors, .with the sanction 
agent for the sale of real estate, and t*h<& contract of the company in general meeting, were em- 
its merely verbal, the person injured by relying powered to borrow money on mortgage of the 
on his representations has no remedy in equity company’s lands, or upon debentures, bonds, 
against him for damages on the ground of part promissory notes, bills of exchange, arid other 
performance ; and there is nothing in the Judi- transferable securities, or otherwise, as they 
cature Acts to alter this rule. Warr v. Jones, 24 should deem requisite for carrying on the works, 
W. R. 695. &c. The plaintiff having been requested by the 

defendants, who were three of the directors of 


Warranty of Authority — Liability for the company, to advance money to the company, 
Breach.] — A party who makes a contract as agreed to advance 5001. upon having an agree- 
agent thereby warrants that he has authority ment signed by the defendants to pay the 5001. 
as agent to make the contract : and if he has and interest at the end of six months, upon the 
no such authority, he is liable for the damages security of the machinery and tools of the com- 
necessarily occasioned by a breach of his warranty, pany. The following agreement was afterwards 
although he acted bona tide under a mistaken written out and signed by the defendants and 
belief that he had authority as agent to make the plaintiff : “Agreement between the T. Com- 
the contract. Colic n v. Wright, 8 El. & Bl. 647 ; pany of the one part and W. M. [plaintiff] of 
27 L. J., Q. B. 215 ; 4 Jur. (N.S.) 357 ; 6 W. R. the other part. In consideration for the advance 
123 — Ex. Ch. of 5>00l. paid by the said W. M. to the said com- 

W., professing to act as agent for G., made an pany, we the undersigned, three of the directors 
agreement with the plaintiff for the lease of a of the said company, hereby agree to repay the 
farm belonging to G., and signed it “W., agent said sum of 5001., with interest, in six calendar 
to G., lessor.” He had not, in fact, authority months from this date hereof. And we do 
from G. : — Held, that there was a contract on the hereby assign to the said W. M., as security for 
part of W. that he had authority, on which he the said advance of 5007., the machines and tools, 
was liable. Zb. as invoiced to him 3rd June, 1878. . . This 

If a person represents himself as having au- document was not sealed with the seal of the 
thority to do an act when he has not, and the company, nor countersigned by the secretary, 
other side is drawn into a contract with him, pursuant to the articles of association, nor did 
and the contract becomes void for want of such the defendants express that they signed on be- 
au thority, he is liable for the damage which may half of the company. The plaintiff, upon default 
result to the party who confided in the represen- in repayment of the loan at the expiration of six 
tation, whether the party making it acted with months, took possession of the machinery and 
the knowledge of its falsity or not. Cherry v. tools, upon which the company obtained an in-. 
Colonial Bank of Australasia , 6 Moore, P. C. junction in the Chancery Division restraining 
(N.S.) 235 ; 38 L. J., P. C. 49 ; L. B. 3 P. C. 24 ; him from dealing with the machinery, on the 
21 L. T. 356 ; 17 W. R. 1031. ground that the directors were not authorised 

The warranty which the law implies in such to make the alleged assignment: — Held, after 
cases depends on the position of the parties and hearing parol evidence to explain the ambiguity 
on the nature and effect of the representation, of the agreement, that the defendants were per- 
but when ascertained, as a matter of fact, the sonally liable to repay the 500 1. Me Collin v. 
legal effect is the same as if the warranty had Gilpin, 6 Q. B. D. 516 ; 44 L. T. 914 ; 29 W. B. 408 : 
been express. Ib. 45 J. P. 828 — 0. A. Reversing 49 L. J., Q. B. 558. 

The remedy by special action, where there is The defendants, two directors and the score-, 
fraud or deceit, is a distinct matter, lb. tary of an incorporated limited company, which 

Two directors of a public company wrote to had no power to accept bills, at the request of 
their bankers informing them that one C. had their engineer, and in accordance with a resolu- 
been appointed manager of the company, and tion that the company should accept his draft 
had authority to draw cheques on the account of on account' of professional services, gave to the 
the company. At the date of the letter the engineer an acceptance in the following terms 
account was, to the knowledge of these directors, “ Accepted payable at . . . for and on behalf 
overdrawn, and 0. further overdrew the account, of the tramway company — G. K., S. ¥. P. direc- 
The directors, as such, had no authority to over- tors), B. W. (secretary).” When giving the 
draw : — Held, that there was evidence of an acceptance the directors told the engineer that 
implied warranty on the part of the directors they did so on the understanding that he should 
that C. had authority to bind the company, and not negotiate it, and only as a recognition of the 
that the directors were personally liable. Zb. company’s debt to him, as the company had no 
A person lent 707. to a building society, and power to accept bills; and the engineer, on 
.received a receipt signed by two directors of the pressing them for the acceptance, told them that 
society, certifying that he had deposited 707. he could raise money on it from his father-in-law. 
with the society for three months certain, to be The engineer indorsed the bill to the plaintiffs 
repaid with interest after fourteen days’ notice, for value, , and without notice to them of the 
The society was formed under 6 & 7 Will. 4, c. 32, understanding between him and the defendants, 
•and had no power to borrow money; and the The bill. was dishonoured, and the defendants 
euder being unab! to get- her moi 3 back from were sued by the holders : — Held, that the 
1 ' soeieyv. s A. 1 he two directors : — Held, that defendants wen t na ble. as by accept ig 
they were liable to the lender in damages for a the bill and putting it within the power of the 
breach of warranty of authority, they having, by drawer to negotiate it, they represented that 
■signiug da receipt, in effect represented that they had authority to accept, and such rente- 
they had author!! to make 1 binding contract scniation being i J-> s ii fact would therefore 
ui loan on behalf of the society, ami so induced support an action, bed London, Commercial 
her u hr.. ,r >. ^ r r.a t r a n am - ? : n ft n 
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Where a person by asserting that he has the 
authority of the principal, induces another 
person to enter into any transaction which he 
would not have entered into but for that asser- 
tion. and the assertion turns out to be untrue, 
to the injury of the person to whom it -is made, 
it must be taken that the person making it 
undertook that it was true, and he is liable 
personally for the damage that has occurred. 
Firbanlt v. Humphrey*, 06 L. J., Q. B. 57 ; 18 
Q. B. I). 60 ; 56 L. T.36 ; 35 W. R. 92. 

The plaintiffs supplied a limited company with 
goods upon a contract made with the board of 
the company, of which the defendant was chair- 
man, whereby it was provided that a special 
portion of the purchase-money should be paid in 
first mortgage debentures. The debentures were 
never delivered to the plaintiffs, and neither at 
the time of the contract nor at any time subse- 
quently had the company sufficient debentures 
at their disposal to satisfy the contract, although 
a sufficient number could have been made 
available if the company had been able to redeem 
a mortgage to which they were subject. The 
plaintiffs claimed to recover the amount in 
question from the defendant, upon the ground 
that the directors had made a representation 
which they were severally bound to make good : 
— Held, that there was mo legal ground upon 
which the defendant was liable to the plaintiffs. 
Firhank v. Humphreys) supra, distinguished. 
JElkingttw v. Ilurter, HI L. J., Ch. 514; [1892] 

2 Ch. 452 ; 00 L. T. 764. 

A firm of shipbrokers signed a charterparty in 
the form, “by telegraphic authority” of the 
charterer “ as agent.” Owing to a mistake made 
by the officials in its transmission, the rate of 
freight offered by the charterer had been misrepre- 
sented in the telegram which the shipbrokers had 
received from him : — Held, in an action brought 
by the 'Owners of the ship against the shipbrokers 
for breach of warranty of authority, that evidence 
of persons engaged in the business was admissible 
to explain the effect of the form of signature, 
that such evidence shewed that it was commonly 
adopted in order to negative the implication of 
any further warranty by the agent than that 
he had received a telegram, which, if correct, 
authorised such a charter as that which he was 
signing, and that the shipbrokers were therefore 
not liable. Lilly v. Smalm, [1892] 1 Q. B. 156 : 
40 \V. Ik 544 

Servant of the Crown.] — No action lies against 
a public servant of the Crown contracting on 
behalf of the Crown upon any implied warranty 
of authority to make the contract. Burnt v. Mac- 
donald , 66*L. J., Q. B. 420 ; [1897] 1 Q. B. 555 : 
76 L. T. 444 ; 45 W. R. 355— C, A. 

■ — — Damage must be Proved.] — In an action 
against directors of a company for false repre- 
sentation that they had authority to bind the 
company by their acceptance of a bill of exchange 
drawn on the company, it is incumbent on the 
plaintiff; to shew' that he has sustained damage, 
and an action is not, therefore, maintainable by 
the indorsee, unless he shews that he gave value 
for it, or was otherwise damnified. Fnstwood v. 
Paine, 3 H. A N. 73S ; 28 L. J., Ex. 74 : 7 TV. 11. 90. 

Measure of Damages, j — A declaration stated 
that the defen dam falsi Jv and fraudulently 
represented to the plaintiffs that he was author- 
ised bv J. to order, and did order, certain stone 
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for the building of a church, to be charged to 
J. and others, and did falsely and fraudulently 
write to the plaintiffs a letter (set out) ; and that 
the plaintiffs, relying on the representation of 
the defendant, supplied the stone, whereas the- 
defendant had no authority to order it, and J. 
refusing to pay for it, the plaintiffs brought an 
action against him for the price, and failed in it, 
and were obliged to pay J.’s costs, and their own- 
costs : — Held, first, that the declaration was suffi- 
cient, even if the letter set out did not itself shew 
a false representation of authority ; and, secondly, 
that the plaintiffs were entitled to recover, by way 
of damages, not only the price of the stone sup- 
plied, but the costs which they had paid in the- 
action against J. Jtanddl v. Trimen, 18 C. B. 
|-786 ; 25 L. J., G. P.307. 

| The defendant entered into a contract on 
| behalf of E. for purchase of a ship then being- 
I built by the plaintiff, and required extra work 
j to be done to it. E., having given no authority 
| to the defendant to purchase the ship, repu- 
| diated the contract, and the plaintiff resold it at 
a loss. In an action against the defendant for 
breach of the implied warranty that he had 
authority to enter into the contract for E. : — 
Held, that the plaintiff could recover as damages, 
the loss on the resale, as well as the cost of the 
extra work. Simons v. Patchett , 7 El. & BE 
568 : 26 L. J., Q. B. 195 ; 3 Jur. (N.S.) 742 ; 5 
W. R. 500. 

The plaintiff instituted a suit in equity for 
specific performance of an agreement against G-. 
The plaintiff gave notice, on hearing that GL 
denied the authority of W., to W. that the plain- 
tiff would proceed with the suit at W.’s risk, 

1 unless W. gave him notice not to proceed ; and 
| in the event of his bill being dismissed on- 
account of absence of authority, would hold W. 
liable. W. answered by denying all liability, 

I but without retracting his assertion that he had 
1 authority. The bill was dismissed on the ground! 
j of his want of authority : — Held, that he was 
liable for the costs of the suit, they being, under 
the circumstances, a natural and direct conse- 
j quence of the contract that there was authority. 

| Collen Vi Wright, 8 E1.& Bl. 647 ; 27 L. J., Q. B.. 
215 ; 4 Jur. (ks.) 357 ; 6 W. E. 123— Ex. Ch. 

An agent professed to let premises by parol 
agreement for a term of seven years on account 
of his principal, and put the tenant in possession, 
no proper lease having been executed. After- 
wards the principal brought an ejectment against 
the tenant, which the latter defended unsuccess- 
fully, upon consulting the agent and his attorney, 
and being guided by their advice. Thereupon- 
the tenant sued the agent for pretending to have- 
authority to let for seven years, and claimed to 
recover the costs of the unsuccessful defence to 
the ejectment : — Held, that these costs were not 
recoverable. Pom v. Baris, 1 B. & S. 220 ; 30 
L. J., Q. B. 257 ; 7 Jur. (n,S.) 1010 ; 4 L. T. 399 
9 m R. 611. 

The defendant, acting as broker for both buyer- 
and sellers t lade a contract for the sale of some 
i wool on certain terms. The sellers afterwards* 

’ repudiated the contract, alleging (as was the fact)- 
that they had not authorised the defendant to sell 
on those terms. The wool had been imported, 
rom California and < uld therefm have beei 
exported to Amerief fn > duty ; an I tl t re was 
no other wool similarly circumstanced in the- 
market The defendant persisting that he had 
nufhonry, the buyer filed a bill in chancery for 
specific performance against the sellers, and 
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in the defendant. In an action by the buyer between the plaintiff and the defendants the 
against the defendant for the breach of his agents of the company in England and the 
promise that he had authority Held, that the defendants by mistake represented to ’the plain- 
plaintiff could maintain the action, although the tiff in good faith that they were authorised by 
defendant was his agent as well as agent of the the company to offer 30()Ain settlement of the 


chancery suit and the plaintiff’s own costs taxed company, for the settlement of his claim for 800/ 
as between solicitor and client ; and also the but it afterwards appeared that the defendants 
difference between the contract price of the were not authorised to make the agreement and 
wool and the value of that or similar wool, he was unable to enforce the performance of it 
taking into account that it could have been In an action against the defendants to recover 
exported duty free to America, and all the damages for breach of warranty of authority the 
mercantile circumstances affecting the value, defendants paid into court a sum representing 
Hughes v. Grranne, 33 L. J., Q. B. 335 ; 12 W. R. the expenses incurred by the plaintiff in nego- 

4.1 u n * i gating the compromise: — Held, on the authority 

I he plaintiff was the holder of a nearly-expired of National Coffee Palace Co In re Pannmre 
lease of premises for twenty-one years. The Ex parte, supra, that the measure of damages 


assigned ro *>. me residue oi me lease and all inasmuch as the judgment obtained by him Was 
interest under this agreement. The landlord of no value (for the company had no assets in 
refused to grant the new lease because the defen- England, and the judgment could not under the 
dant acted without authority, and B. had to circumstances be enforced in the American 
leave. I he plaintiff brought a suit m chancery courts), and the value of the plaintiff’s remedy 
foi specific peitoimanee, m which the landlord on the policy could not be estimated, the plain- 
and the defendant swore there was no authority, tiff was entitled to recover from the defendants 
and the bill was dismissed. B. then brought an 3001. in addition to the sum paid into court, 
action against the plaintiff, and recovered damages Meek v. Wendt, 21 Q. B D 126* 59 L T 558 - 
and costs .-—Held, in an action by. the plaintiff 6 Asp. M. C. 331. 
against the defendant, first, that in the absence 

of proof that the defendant had not persisted in Warra-n tv nf ri+i* i A 

costs of the chancery suit: secondly, that th* A P imu P?I P 1 ^ to be paid 


costs of the chancery suit ; secondly, that the 
plaintiff was entitled to a sum arrived at by 
capitalising the difference between the rent lie 
was to have paid and the actual annual value of 
the premises, as and for the value of the term ; 
but, thirdly, that as in the particular case a 
resale was not in the contemplation of the parties, 
he could not recover the damages and costs in 
B.’s action. Speddhig v. Novell. 38 L. J., C P 
138 ; L. R. 4 O. p. 212. 

L. instructed his brokers to apply for fifty 
shares at 1/. each in a company which he named. 


at once, and the crop to be removed immediately 
after it has arrived at maturity at the purchaser’s 
expense, there is a contract by the auctioneer to* 
give the purchaser all proper authority to enter 
upon the land and to cut and carry away the 
corn and straw, but there is no actual warranty 
of the validity of the title of his principal to sell. 
Wood v. Barter, 49 L. T. 45. 


f. 2Trau& and Pals© Representation. 


They by mistake applied for and obtained an allot- Generally. ]— The rule that an aeent who 

mf-'llUnT, in nnnfloot.oArvmonTr T • i J . . , , ... . ' . _ . . 


ment to L.in another company. L. repudiated the induces persons to deal with his principal by 
snares, but his name was placed on the register. means nf fnlsA vAmTocon+ij+irtno la vm. 


shares, but his name was placed on the register, means of false representations is personally liable 
1 he company had at that time a very large to make good bis representations, does not extend 

THlTYlnM* At fthnrpc nno lAffnr! nnd -J-Vw-x j.. j , . . 7 .... 


ninnbei or shares unallotted, and. in the opinion to an incorrect statement of a matter of law. 
ot the court the shares were unsaleable in the Beattie v. Ehury, 41 L. J., Ch 804* L R 7 Ch 
market. The company was soon afterwards 777 ; 27 L. T. 398 ; 20 W. R. 994 S C in H L * 
wound up, and the name of L. was removed on infra. *’ 

/. rom ^ 1C , 0 ^ contributories. in the absence of fraud, an agent acting within 

Ihe official liquidator- then claimed SQL from the the scope of his authority is not personally liable 
brokers by way of damages for their misrepre- for a misrepresentation made by him on behalf 
sentation ot authority : Held, that the general of his principal. Eagles field v. Londonderry 
mie a& to measure of damages for breach of war- (Marquis), 38 L. T. 303 : 26 W. R. 540— H. L. 


sentation of authority: Held, that the general of his principal. Eagles field v. Londonderry 
mie ab to measure of damages for breach of war- (Marquis), 38 L. T. 303 : 26 W, R. 540— H. L. 
ran ty of authority was applicable ; that the liqui- Affirming 4 Ch. I). 693 — (j. A. 
dator was en tit led to recover from the brokers the All persons directly concerned in the commis- 

“ 1 - 1 ,, °om^ny had -lost by losing the sion of a fraud are to be treated as . principals, 
unit! act with B. ; and that as I.. was solvent and and must not be permitted to excuse themselves 
’ l’,’" 1 ' *oie m tneimu-k liar loss wn on the ground dial the;-- need a i lie agents i 
iC|iU“scnicu Vine WiiOiC sum ol :,{)!. payable 1 mrs of others : c- the conn-act of a< licv 01 

<3/- ’ 1,1 re ’ o£ service cannot impose any obligation on 'the 
I'C "n • - J - «i. differ servant, commit assisr in hecom- 

-> , *'*!f*'V Of fraud. (MU* v. 4 Macq. 

llu. pi.unt iff brought an action m England H. L. 441: it Jur. (X.s.) So j 6 L. T. 870 
omm-c , marine insurance company carrying An agent, charged with personal fraud, cannot. 
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ns interest, avoid answering fully, v, Prupert , 42 L. J., CJ. P. 129 ; L. It. 8 C. P. 427 ; 
Bimbar, . 1/ Aasfcr. . 37. 21 Wb R. 676. 

,ors« 1 — A direction given by persons By Agent to Bell.] If a person employed as 
!ctors of a company to their bankers, the agent of another in the sale of any property 
nnpanv had a balance in the hands has notice that what he is about to sell is not his 
;ers, to honour cheques drawn and principal’s, and he yet continues to sell, he is 
particular maimer, does not of itself personally liable for the produce of the sale, 
e directors any personal responsibility Ilardae re v. Stewart, 5 Esp. 103. 
cheques. This direction is in no sense An agent, employed by seller and purchaser 
entation, so as to make those who on the purchase of a business, may be liable to 
email v liable to those who acted upon the purchaser for false representations as to its 
y Ehvni ( Lord) 44 L. J.. Ch. 20 : value, and if he declares that he has personal 
L. 102: 80 L. ’l. 581; 22 W. B. knowledge of the facts, and his statements are 

found to be false, that is evidence that they are 
gh that direction should continue to false to his knowledge. II right v. Self , 1 I . <& i . 
"by the bankers after the company’s 704. 

i been overdrawn, will it entail on Attorney as agent, on sale of an estate, not 
•s who gave it anv personal liability, disclosing to the buyer an incumbrance, and 
entail anv such liability on those leading him to suppose the title would be a good 
subsequent “meeting of the board of one, held liable to make satisfaction in- default 
rmffrmed the minutes of the board of the vendor. Arnot v. JBhcoe , 1 Ves. 95. 
which it was -given, and who drew 

ecordance with it, though the account By Broker Purchasing Goods.]— Brokers in 
iwn when these latter" cheques were the city of London being directed to purchase 
tonoured. Ik iron delivered to the buyer bought-notes, pur- 

nider advances to a railway company porting to be notes of the contract for the iron, 
land on the directors of the company not disclosing the name of the seller, the brokers 

0 them as security for the advances guaranteeing the performance of the contract ; 
shares ” of the company, and “such and the buyer paid the brokers their commission, 
shares and debentures as you may together with a deposit in part payment of the 
ority to raise in next session of parlia- price of the iron. The buyer afterwards dis- 
is demand was not construed to mean covered that there was no principal seller of the 
ires and debentures should be paid-up iron other than one of the firm of brokers, who 

debentures, and the directors by intended himself to perform the contract ; and 
unissued shares and debentures (on upon a bill filed by parties from whom the buyer 
;y had not been paid), were not guilty had obtained money on the security of the cou- 
irepresentation, and did not render tracts, the deposits were ordered to be repaid 
liable to make good to the bankers With interest. If in such a case the plaintiffs 
5 and debentures. Ik had, before the bill was filed, abandoned all 

tors of a railway company which had interest in the contracts for the iron, they could 
sed the borrowing powers conferred not afterwards sue for the recovery of the 
* its special act, in August, 1864, deposits ; that the cancellation of certain letters, 
that they were “ prepared to receive which gave the plaintiffs an interest in the coxi- 
er loans chi mortgage debentures,” “to tract as against the brokers, the plaintiffs being 
is falling due.”. W. offered a loan of at the time of such cancellation ignorant, and 
his offer being accepted, he in the the brokers knowing the truth of the case, does 
h sent his cheque for 500Z, to the not, in equity protect the brokers from the claim 
>r which he requested that, a deben- of the plaintiffs for the recovery of the deposits, 

. be issued to him. In pursuance of If the plaintiffs had known that the brokers 

1 of the directors to that effect, the were also the sellers of the iron, or if the plain- 
handed to H., the contractor for the tiffs were otherwise not deceived by their repre- 
> had been (but had then ceased to sentations, they would not have been entitled to 
ler of seven debenture bonds for 500Z. relief in equity. Knowledge by the buyer of the 
H. was requested to transfer one of fact that there was not any seller of" the iron 
; and it was by the same resolution other than the brokers, would not affect parties 

hat such bond be on the 1st of October advancing money to the buyer on the faith of 
for a new one.” H. kept the cheque representations rnade to them by the brokers that 
? duly honoured), but was unable to the contract was regular and valid, nor deprive 

2 debenture ; and in pursuance of a such parties of their right of rescinding the 
f the directors of the 5th of October, transaction, and recovering payments which had 
nture bond for 500Z, was sealed and been made. Wilson v. Short, 6 Hare, 866 ; 17 

executor of W. The defendant, a L. J., Ch. 289 ; 12 Jur. 301. 
the company, was a party to each of 

•ansactions. By a. decree of the Court False Representation as to Credit.] — The 
7 of the 14 th of February, 1868, the plaintiff sued O., a manager, for false represent a- 
toned debenture was declared void, lions as to rhe credit of i oust mier . O a being 
- o sun in excess of the borrowing written to he iht plaintiff, signed his reply as 
he cwmpau; Hold hi hi iefen i - lager, g ng a favourable * conn of* the 
hoi as for a broach of warranty: bat credb ff the customer. This representation was 
s had power under t hi circumstances false tc G - knowledge, and the plaintiff on 
ebenture, which would, be valid and supplying goods to the customer, suffered loss i 
ntlmcorapany: and that the plain tiff Held, that G. was personally liable. Swift v. 
1 i > recover as against him the 5001, Inc ,v hi t n. 13 L. J. < ). 15 56 : T - It. 9 Q B, 301 : 
h interest by way of damages, Weehs 30 L, I 31 : %% W. R. 319— Ex CIn 


I ; 

sim - t i 



MHU 


ga Torts of Principal, 

There is no agency as between wrongdoers ; 
each of them is personally liable. Hugh y. 
Abergavenny (Earl), 2 3 W/B. 40, 

Where there was a dispute between the plain- 
tail and one of the defendants about a weir 
situate on the plaintiffs land, and the other 
defendant was charged with intending to enter 
forcibly on the land and destroy the weir 
-Hold. Thai the last-mentioned (leihiidant could 
not sustain a demurrer to a bill for injunction 
on the gr >nnd that he had no it terest in the sub- 
ject-matter of the dispute, and was a mere agent 
acting on the orders of the principal defendant, 
Th . 
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Importation and Transhipment of patented. 
Article— Custom-house Agents.]— -A patent was 
granted in England for an invention rendering 
hitro - glycerine less dangerous. Foreigners 
imported into England an article compounded of 
nitro-glycerine and other substances which they 
had manufactured abroad according to the patent 
process. The respondents, acting as custom- 
house agents for the importers, passed the article 
through the custom-house, and obtained permis- 
sion (as required by the Explosives Act, 1875) for 
landing and storing it in magazines belonging 
to . the importers : — Held, that the respondents 
being only custom-house agents for the importers, 
and not themselves the importers, and having 
neither possession of nor control over the goods, 
their acts did not amount to an exercise or user 
of the patent, and that no action could be main- 
tained against them for an infringement of the 
patent. Nobel's 'Explosives Co. v. Jones , 52 L. J 
Oh, 339 ; 8 App. Cas. 5 ; 48 L. T. 490 ; 31 W. R_ 
388— H. L. (E.) 


. liability for Acts' of Sub-agent,] — As a 
general rule one agent is not responsible for the 
fraudulent acts of the other unless he does some- 
thing which makes himself a principal in the 
fraud. Cargill v. Bower, 47 L. J., Ch. 649 ; 10 
Ch. D. 502 ; *38 L. T. 779 ; 26 W. R. 716. 

A principal agent is not responsible for the act 
of a sub-agent with respect to a representation 
made in favour of his principal ; and therefore 
the directors of a company cannot be held per- 
sonally liable for a fraudulent representation 
made by an agent of the company, unless they 
have induced or authorised him to make it. 
Bear v. Stevenson, 30 L. T. 177 — P.C. 

A company was in negotiation with S. for an 
advance upon the security of sheep and wool, the 
property of the company ; an agent of the com- 
pany wrote, in answer to a question of S., “ The 
mortgage to N. is the only incumbrance on the 
sheep and wool : ” in fact, there were two other 
outstanding incumbrances, but at the time of 
writing the agent had them both in his posses- 
sion on behalf of the company, under an agree- 
ment that they should be paid off out of the 
advance to be made by S., which was in fact 
done : — Held, that there was no evidence that 
the agent was guilty of making a false repre- 
sentation of the position of the company. Ib. 

«S. & Co. employed F. as their agent to make 
advances on goods. F . em ployed a sub-agent to 
make such advances, with power to draw on 
S. & Co. for the amount. The sub-agent fraudu- 
lently drew on S. & Co. for an amount not 
advanced: — Held, that such sub-agent was 
acting within his authority, and that F. was 
liable for the act of his sub-agent. Swire v. 
Francis , 47 L. J., P. C. 18 ; 3 App. Cas. 106 ; 37 
L. T. 554. 

Refunding Commission in Case of Fraud.] — A 

company being unable to get its shares taken up, 
the directors resolved to give 2s Aid. per share to 
any one who found persons to take shares. B., 
the secretary and solicitor of the company, pro- 
posed for the allotment of 2,000 shares to a client 
of his. The directors approved, and ordered 
250 1. to be paid to B. The shares were duly 
allotted to K., the company’s engineer, and by 
him transferred to B. B., who was chairman of 
the company and the father of B. The directors 
knew that R. B. was the person really taking 
up the shares. The company was wound up, 
and, upon a summons for the purpose, it was 
held that B. must, refund to the liquidator the 
sum of 250 1, which he had received. Stapleford 
Colliery Co ., In re , Chatteris , ex parte , 49 L. J., 
Ch. 253 ; 42 L. T. 12 ; 28 W. R. 341. 


h. Joining Agent as Co-Defendant with 
Principal. 

In Action for Specific Performance,] — To a bill 
against vendor for specific performance, his 
stewards and receivers ought not to be made 
parties ; a specific performance being decreed,, 
bill as against them dismissed with costs. 
MNamara v. Williams , 6 Yes. 143. 

A.’s solicitors and B.’s solicitors, acting -as 
agents for A. and B., entered into an agreement 
of compromise to the effect that all litigation, 
between A. and B. should be stayed in considera- 
tion of a sum of money, A bill was afterwards, 
filed by A. against B. for the specific perform- 
ance of this agreement ; and by amendment B. ? s 
solicitors' were made parties, the bill alleging 
that they had authority from B., but that B. 
alleged that they had no such authority; and 
the bill prayed in the alternative relief personally 
against B.’s solicitors : — Demurrer by B.’s solici- 
tors allowed with costs, on the ground that there 
was no allegation by the plaintiff to support the 
prayer for relief against them. Clark v. Elvers, 
(Zortf), L. R. 5 Eq. 91 ; 17 L. T. 166 ; 16 W. R. 
123. 

In Action for Forcibly Regaining Possession, 
of Goods Seized.] — A solicitor who, in the belief 
that his. client’s goods had been improperly seized 
under a bill of sale, assisted him in forcibly 
regaining possession of them, was made a co- 
defendant in a suit in the county court by the- 
holders of the bill of sale, on the ground that he 
had colluded with his client in resisting their 
proceedings. The judge made a decree against 
him, and subsequently, on further consideration,, 
ordered him to pay a certain sum into court. 
Whereupon he appealed against both, the decree 
and order, on the grounds that he had merely 
acted as solicitor in the transaction, and that 
there was nothin du from him to the holders of 
the bill of sale: — H *b. that In had been impro- 
perly made a party. Falloios v. Skitter, 20 L. T, 
104. 

For Payment of Costs.] — The practice of nmk- 
ngtb agent of a party defend nts, when nothing 
l>iu costs is i rayed against them, is improper, and 
should be met by directing an issue. Attwood v. 
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SeraMe, the cases in which a mere agent may j ' THE' INSTRUMENT. 


il. POWER OF ATTOBHET. 

A. BY AND TO WHOM. 

By Churchwardens having no Corporate Seal.] 

— Semble, that churchwardens and overseers, 
having no corporate seal, have no power to 
-execute a power of attorney, authorising a 
party to continue receiving the dividends of 
stock, notwithstanding the fluctuations in the 
number and identity of the numbers of the 
corporation. Annedey , Ex parte, 2 Y. & Coll. 
■,350 ; 6 L J., Ex. Eq.'SI, 

By Prisoners.] — A prisoner under a charge of 
felony may, before trial, execute a power of 
attorney to obtain money from a savings bank, 
in order to pay his attorney for conducting his 
defence, or to pay any other bona fide debt. 
Ilex v. Coxon, 7 Car. & P. 651. 

By Husband and Wife.] — A power of attorney 
by husband and. wife severally and respectively 
ip] u ing an attorney to surrender the wife's 
customary tenement into the lord’s hands,' is a 
nullity. Graham v. Jaeksvn, 6 Q. B. 811 ; 14 
L. J., Q. B. 129 : 9 Jar. 275. 

To Partners.] — A general power of attorney 
grunted, to one partner does not give any 
authority to the others. tJ ihton v iVrk/ht, 
1 Camp. 88. a;.:;. I p . 


Serable, the cases iri which a mere agent may j 
be made a party to a suit, and costs prayed as j 
relief against him, are limited to cases of fraud, j 
in the sense in which fraud is understood in a j 
court of equity, to which the agent is a party, j 
and do not apply to a case in which, though the j 
agent acts erroneously, he acts openly and avow- j 
edly. Marshall y, Shidden , 7 Hare, 428 ; 19 L, J., j 
Oh! 57 : 14 Jur. 106, 

.. v I 

For Discovery or production of Documents.] — j 

Demurrer bv a married woman to a bill praying 1 
discovery only against her, and relief against her 
husband", as to contracts, Ac., by her agent for 
her husband: alleging the vouchers, Ac., . to be I 
in her possession, allowed upon the objection j 
that it was making a mere agent a party. Le\ 
foxier v. Anspach (Margravine), 15 Yes. 159. j 

The plaintiff claimed upon the decease of the ; 
testator's widow to be entitled to a messuage, as < 
the only surviving cestui que trust in remainder 
under the trusts of the will. It appeared by the 
bill that the testator had no right to devise the 
messuage, but that his widow became entitled to 
ir by survivorship : the widow, however, took 
certain benefits under the will, and, as was alleged 
in the bill, bad elected to take thereunder. The 
bill was filed against a mortgagee, in whom the 
legal estate was vested, and against a solicitor, 
having the custody of the deeds : — Held, that the 
•suit could be sustained against the solicitor. 
Baker v. Striekla nd, 8 Jur. 1047. 

An agent is liable to account only to his prin- 
cipal, and the case of charity forms no exceptions 
to the rule. The trustee of a charity managed its 
affairs by an agent, who received the income, 
and had * the title deeds in his possession. The 
agent was made party to an information for an 
account and a scheme : — Held, on demurrer, that 
he was not a proper party. Ait,- Gen. v. Cheater- 
Held (. Earl ), 18 Beav. 596 ; 18 Jur. 686 ; 2 W. R. 
490. 


Execution— -Seal.]— A power of attorney must 
be under seal. Berkeley v. Hardy , 8 D. & R. 
102 ; 5 B. A C. 355 ; 4 L. J. (O.S.) K. B. 184, 

Subsequent Insertion of Attorney’s 

Name.]— A power of attorney was executed 
abroad, appointing B. the attorney. It was 
delivered to Henry B., who was the party meant 
to be authorised by it. and he filled up the blank 
with his Christian name, “ Henry ” .—Held, that 
the power was not invalidated thereby. Eagleton 
v. Gutte ridge, 11 M. A W. 465 ; 2 D. (N.S.) 1053 ; 
12 L. J., Ex. 359. 

Abroad — Proof of.] — In an action 

brought to recover a piece of land in Lower 
Canada, the pleadings challenged a strict proof 
of the title. The land had been devised to 
Mary, the wife of “James” L. The plaintiff 
claimed the land under a power of attorney 
executed by 44 Alexander ” L. and Mary his 
wife ; and on the face of the power of attorney 
it was stated that this Alexander L. was the 
same person who in the will was called 44 James,” 
but no other evidence of their identity was pro- 
duced. To the power of attorney there were two 
attesting witnesses, one of whom was a notary 
public of Upper Canada, Neither of these wit- 
nesses was produced, but a certificate that the 
notary public had been duly appointed was put 
in Held, that the plaintiff had failed to make 
Out his title, because the notarial certificate was 
not sufficient proof of the execution of the power 
of attorney, JYyer. Macdonald, 39 L. J., B. C. 
34 ; L. R. 3 P. < 3 . 331 ; 23 L. T. 220 ; 18 W. R, 
1075. . 

A power of attorney from a creditor resident 
abroad to sign the bankrupt’s certificate,, is- 
sufficiently authenticated by the attestation of a 
notary public, without any affidavit to verify 
the signature. Myers , Ex parte, 2 Deac. A C, 
406. 

A power of attorney to sign a bankrupt’s 
certificate, executed by a creditor resident abroad , 
is sufficiently authenticated if attested by the 
British consul. Wilkinson, Ex parte, 2 Deac, 
A C. 585 ; Mont. A Bli. 257. 

Power of attorney to sue in plaintiff’s name 
need not be stated in bill, but if stated, proof 
will be directed of it before master in taking 
the accounts. Edney v. Jewell, 6 Madd. 165. 

Where a power of attorney has been executed 
before a notary public in a British colony, an 
affidavit verifying the notarial signature is not 
necessary under 35 A 16 Viet. c. 86, s. 22. Gosd 
Estate , In re, Li tidal v. Nicholson, 12 Jur. (K.s.) 
595 ; 14 L. T. 727. ' ' y ■ ' , 

It is not necessary that the notarial seal or 
signature mentioned in 15 A 16 Viet. c. 86, s. 22, 
should be verified, and the section, applies to the 
notarial attestation of a power of attorney to be 
used in the Court of Chancery. Hayward v. 
Stephens, 36 L. J,, Oh. 135 ; 16 L. T. 173. 

To Whom it Belongs,]— A person who pays 
money to another, who is authori ed to receive 
it by a power of attorney, is mu e. :t it < r< k \ 

•' " n v 1 powc i sit to! icy P> : moi e 

v. Harrison, 1 Car, A K. 613. 

In an action upon a lease, executed on behalf 

the lessor under a power of attorney, there 
being notice to the defendant to produce h< 

P iwer, but no s ibpeena duces teci m to the pa?. ty 
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who executed the lease : — Held, that the power A power of attorney having been given by the 
of attorney was the property of the party who payee of notes, to agents, empowering them to 
executed the lease under its authority, and that sell, indorse and assign, they, under the power, 
secondary evidence of its contents was inadmis- indorsed the notes to a bank, by way of security 
sible. Hlhherd v. Knight, 2 Ex. 11 ; 17 L. J., for a loan to them. The agents failed: — Held, 
Ex. Hi) ; 12 Jur. 162. that the transaction was valid, and that the 

payee could not recover from the bank. Bank 
of Bengal v. LPLeod . 7 Moore, P. C. 35 ; 13 Jur. 
€. EXTENT OF AUTHORITY CONFERRED. 945. . ’ 

__ - T PawwI -An indorsement of bills of exchange ‘‘ per pro,” 

a sr ;isr. * ?» **. •*» 


er of attorney must be pursued strictly; £ “A BUC,, /r u uie powers come «-rea 

r ‘ J oc A oil cPa on hlm by P 0W(?1 ‘ of attorney, is binding on his 

is to be so constiued as tc nc e all the princi al as against bona fi(lc holders for value, 
ary means of executing it with effect. though the t abllse his autll0rity . Ih J 

" d T - J >< nUu > * H ' UL blS - v. La jBemque itu Penple, 62 L. J„ P. C.' 68 ; 

General Words.] — When limited powers [1893] A. C. 170 ; 1 R. 336 : 68 L. T. 546 : 41 


necessary means of executing it with effect, though the a4nt 
Howard v. Buillie, 2 H. Bl. 618. TITb^j 

General Words.] — When limited powers A. 0. 170 

are given by a power of attorney, words of '' - 600— P. C. 

general power in it are not to be construed at _ 

large, but as giving general powers to carry into 10 dissolve .. 


Sir^e, but as giving general powers to carry into Dissolve Partnership.] — One of two 

effect the special purposes for which the power partners gave his son a power of attorney, “ to 
was Given Attwood v. Mannings, 7 B. A C. 278 ; act , on Ills behalf m dissolving the partnership, 
1 M? By. 78 ; 6 L. J. (o.S.) K. B. 9 ; 31 R. R. W1 . ta authority to appoint any other person as he 
2 94., " ' might see fit”: — Held, that this gave the son 

Where there is a power of attorney to do a P$ w< r r to submit the accounts to arbitration, 
particular act, followed by general words, the Hailey j. Soper , 8 B. & C. 16 ; 1 M. & Ry. 153 ; 
general words are not to be extended beyond ” (°- s 0 K. B. 210. 

what is necessary for doing the particular act. a partner in the firm of B. W. & Co., gave 

Perry v. Hall, 2 De G-. F. & J. 38 ; 29 L. J., A * a P ower of attorney “ for the purposes of 
■Oh. 677 ; 6 Jur. (N.s.) 661 ; 2 L. T. 585 ; S W. R. exercising for me, all or any of the powers and 
570. privileges conferred by an indenture of partner- 

General words in a power of attorney held s } d P constituting the firm of B. W. k Co.” ; and 
limited by its special purpose. Lewis v. Hams- the power afterwards went on, “and generally 
dale, 55 L. T. 179 ; 35 WE R. 8. to d( h execute, and perform any other act, deed, 

Where an agent is authorised by power of ma tter or thing whatsoever . . . in or about 
attorney to enter into contracts for (a) the pur- m A concerns, engagements, and business of 
chase or sale of goods, (&) the chartering of ever 7 nature and kind whatsoever — Held, 
vessels, and (e) the employment of agents "and thaJ the former words restrained the generality 
servants ; and, as incidental thereto or conse- °* die latter words, and consequently that A. 
quential thereon, to do certain specified acts and could not under this power execute a deed in P.’s 
other acts of the same kind as those specified, name dissolving the partnership of B. W. & Co., 
such an authority does not confer upon the agent and assigning over P .’s share of the partnership 
' powers at large, but only the necessary powers, property. Harper v. Godsell , 39 L. J., Q. B. 185 ; 
in addition to those named, which are requisite ■*-*• 0 Q* 422 ; 18 W. R. 954. 

to carry into effect the declared purposes of the _ 

power of attorney. Bryant v. La Banque du To Sel1 sliare in Partnership— Stipulation as 
Penple , 62 L. J., P. C. 68 : [1893] A. C. 170 ; 1 to User of Firm’s Name.]— Certain persons carried 

R. 336 ; 68 L. T. 546 : 41 W. R. 600 P. C. on business in partnership, one of whom, residing 

abroad, executed a power of attorney, empowering 
To Indorse Bills in Uame of Principal.]— A one of his partners to sell any of his real or per- 
power of attorney giving the agent full powers sonal property in such manner as the attorney 
as to the management of certain specified real should approve, and to sign any deeds, and gene- 
propertv, with general words extending those rally to do and transact any other act or thing 
powers to all the property of the principal of whatsoever which might be found requisite for 
every description, and, in conclusion, authorising transacting or settling all other his affairs and 
the agent to do all lawful acts concerning ail concerns whatsoever. The attorney entered into 
the principal’s business and affairs, of what an agreement to sell the partnership business, 
nature or kind soever, does not authorise the which contained clauses allowing the purchaser 
agent to indorse bills of exchange in the name to use the firm’s name, and. preventing the vendors 
of his principal. Bsdaile v. La Nauze, 1 Y. & C. from carrying on a similar business within fifty 
394. & CL, nom. Bsdaile v. Lanoge , 4 L. J., miles. On the vendors refusing to perform the 

Ex. Eq. 46, said agreement, on the ground that the attorney 

So a power of attorney authorising an agent had exceeded the powers conferred on him by one 
to demand, sue for, recover and receive, by all- of themselves : — Held, that on the purchaser 
lawful ways and means, all moneys, debts, and waiving the benefit of these two clauses, he was 
dues whatsoever, and to give sufficient discharges, entitled to specific performance on the ground 
does not authorise him to indorse bills for his that the said e us $ mg nh for : ■ - nefifc of 
principal. Murray v. Bast India Co 5 B. & Aid, the purchaser, he might sever them from the rest 
204 : 24 R. R. 325. of the agreement, and that the power of attorney 

And trover maybe maintained for the bills was sufficient to authorise the att >rney to enter 
indorsed by the agent, where the power of into such an agreei ent i remained after the 
attorney was to receive all salary and money, two clauses liad been waived Semble (per Lord 
with all the principal's authority to recover [ Justice A. L. Smith), that the power did not 
compound and discharge an 1 it give r 1 uses authorise the adorn yt t m 4 t , y, purchaser 
and appoint substitutes Hogg v. Smith, 1 using the name of the old firm, because it might 
Taunt. 347. ‘ ' have rendered the donor of the power liable to 
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ground of his holding out that \ Held, that the construction 
et, Hamkdey v. Ouiram , 

13021 3 Ch. 359 ; 2 E. 60 


Held, that the construction of the contents of 
such ’document was properly for the judge, and 
not the jury, and that his decision on such con- 
struction was right ; and the dismissal, therefore, 
being with the authority of the owners, the 
captain could not claiin wages subsequently 
thereto. Berwick v. Ilorsfall, 4 0. lx (N.S.) 450 7 
27 L. J., 0. P. 193 ; 4 Jur. (N.S.) 615 ; 6 W. E. 
471. 

To Receive Payments.]— Where the plaintiff, 
resident abroad, and appointed special adminis- 
trator in a foreign court of the goods of a deceased 
native subject, appointed the defendant in this 
country his attorney, to receive moneys due here 
to the deceased, and he obtained administration 
in the prerogative court limited to receive the 
fund, and “until the plaintiff should obtain 
administration to the deceased” : — Held, that he 
might pay over the money received to the plaintiff, 
although he had not obtained such administration. 
J)e La Vie so a v. Lubbock, 10 Sim. 629. 

A legacy of 100Z. was ordered to be paid to a 
person" having a general power of attorney from 
the legatee, without any power authorising him 
to receive this legacy specifically. Carr v. East- 
brook, 2 Cox, 390. 

To give Discharge for Payment of Money.] — 

Actual payment of money to an attorney under 
a power is not requisite to enable him to give a. 
discharge. Perry v. II oil, 2 Be G. F. & J. 38 ; 
29 L. J., Ch. 677 6 Jur. (N.S.) 661 ; 2 L. T. 585 ; 
8 W. E. 570. 

To Borrow.] — An agent, authorised by power 
of attorney to enter into contracts for (a) the 
purchase or sale of goods, (b) the chartering of 
vessels, and (c) the employment of agents and 
servants ; and as incidental thereto, or conse- 
quential thereon, to do certain specified acts and 
other acts of the same kind as those specified, 
would exceed his authority by borrowing money 
on behalf of his principal. Bryant v. La Banque 
dn Peuple, 62 L. J., P. C. 68 [1893] A. C. 170 ; 

1 E. 336 ; 68 L. T. 546 ; 41 W. E. 600— P. C. 

To Pledge.] — A power of attorney authorised 
the holder “from time to time to negotiate, make 
sale, dispose of, assign and transfer” a promissory 
note: — Held, that the holder had no authority 
to pledge the note. Jonmenjoy Coondoo v. Watson r 
53 L. J., P. C. 80 ; 9 App.Cas. 561 ; 50 L. T. 411 
— P. C. 

Under a general . power to sell, assign and. 
transfer, an agent cannot pledge for his own 
debt.' Be BoueJumt v. Goldsmid , 5 Yes. 211. 

To Execute Bill of Sale.]— A duly authorised 
attorney may properly execute a bill of sale on 
the grantor’s behalf, and such attorney may be 
the grantee himself. FurnivaZl v. Hudson , 62' 
To Dismiss Captain— Construction for Judge.] L. J., Ch. 178 ; [1893] 1 Ch. 335 ; 3 E. 230 ; 68 

— A., who was agent abroad for the owners of a L. T. 378 ; 41 W. E. 358. 

vessel, under a written power of attorney from 

them, which gave him general authority to take To Execute Mortgage.] — Where a principal, 
care of their interests and to act as their repre- resident abroad, gave a power of attorney to his. 
sexihinve, dismissed there the captain of such solicitor in England, with ample powers, but not 
vessel for alleged misconduct, ami he censed in terms authorising the agi it to b- w>w money, 
afterwards to act as such captain. In an action and subsequently direct ed him as his agent to do. 
by the captain against the owners for wages, so: — Held, he could not repudiate a mortgage 
seeondat evkU ici was givei of the contents of which t lie agent had eff 1 din his name Per y 
such power of attorney,"* in the absence of tin v. IMl, 2 Giff. 138: 6 Jam (k.S.) 491. Affirmed 
document, which was lost, and the judge ruled on appeal, 2 Be CL IB 5: J. 38 ; 29 t . J Ch. 677- 

that it gave A. power to dismiss the captain 6 Jur. (K.s.) 661 : 2 L, T. 385 ; 8 W. B. 570, 


To Assign Passage -money of Ship.] — The 

owners of a ship gave a power of attorney autho- 
rising their agent to do many acts for them, and 
“to sign any bottomry bond or instrument of. 
hypothecation on the vessel or her cargo, and to 
sell and dispose of. either absolutely or by way 
of mortgage or otherwise as he should think 
proper, the vessel or any share thereof, and to 
execute all instruments and to do all acts which 
should be reqr 

such sales, transfers, mortgages or 
and 


isite and necessary for completing 
any of them, 

generally to do all acts’ about the business 
and affairs aforesaid, which the owner if present 
could have done.” Under this power the agent, 
bv a deed reciting a mortgage of the ship, and 
the necessity for "further advance to enable the 
ship to set sail, and the advance of 4,0007. for 
that purpose by the plaintiffs, assigned all the 
freight, hire and passage-money, and earning of 
the ship in her intended voyage from Port Jack- 
son to Liverpool, with a proviso for redemption 
if within ten days after arrival the 4,o00Z. should 
be paid. After the ship had sailed, the agent of 
the owners received the passage-money of certain 
passengers by bills on England, payable at sight, 
which * bills' were remitted to the owners in 
England, and the amounts received by them 
before the arrival of the ship :— Held, that the 
power of attorney authorised the assignment of 
the passage-money, and gave the mortgagees an 
immediate right to it before they took possession 
of the ship, and consequently that they were 
entitled to recover back the amount so received. 
WIM* v. Palmer, 7 C. B. (N.S.) 340 ; 29 L. J., 
C, P. 194 3 6 Jur. (N.s.) 732 ; 2 L. T. 626 ; 8 W. E. 



4 r/ave a power of attorney to P., authorising 
him* to manage his affairs whilst he was residing 
abroad. P. kept an account at a bank in A.’s 
name, ancl ? being agent for the estate of M., 
obtained 1,500/. from it, and paid it into A.’s 
account ■ at the bank. A., whilst abroad, was 
induced by P. to execute an assignment to him 
of af policy of insurance as a secuiity toi an 
alleged debt of 1,500 L due from A. to P., but 
this" allegation was subsequently by A. discovered 
to be untrue. M. appointed P. and B. his execu- 
tors and P„ having become insolvent, deposited 
the policy of insurance and the assignment with 
B. to secure 1,500/., and B. claimed to hold the | 
■documents against A. as a security foi that sum . j 
—Held, that thev must stand as a security in B.’s 
hands for only what, if anything, might be found 
due f rom A. to P., there being nothing to shew 
that any payment had been made to A., he being 
ignorant of" the circumstances, and P. having 
had' full control over the banking account in 
A. ’s name. Perry v. Parkinson , 6 J ur. (n.s.) 493 ; 
2 L. T. 261. 

An authority to borrow money on mortgage, 
though deficient in the formalities necessary for 
creating a valid mortgage on land, may be effec- 
tual to "bind the giver of the authority as to the 
money advanced. Denyssen v. Botha, 8 W. 11. 
710. 

The chairman of a company borrowed of the 
company a sum of money in January, 1872. Soon 
afterwards he gave the secretary of the company 
a general power of attorney to execute for him 
all" deeds that might be necessary, and in August 
left the country and never returned. On the 1st 
■■November, 1872, the secretary, purporting to act 
under 'the power, executed a mortgage to the 
company to secure the sum borrowed by the 
chairman. In the following month the chairman 
was adjudicated a bankrupt : — Held, that the 
mortgage was invalid, as not being authorised by 
the power of attorney, and that it was not neces- 
sary to decide whether it was void as a fraudu- 
lent preference. Bowles ' Mortgage, In re, 31 
L. T. 365 — L. JJ. Affirming, on different grounds, 
22 W. 31. 817. 

A partnership, consisting of A. & B., was in 
insolvent circumstances, the separate estates of 
the partners being also insolvent. On the 14th 
September, B. executed a power of attorney to 
0., authorising him in general terms to deal with 
his property. The power contained no reference 
to the partnership. It contained express powers 
as to a ship which was in reality partnership 



unpaid premiums from members- Gray v. Pear- 
son, L. R f 5 O': F. m ; 23 L. T. 416. 
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See Munninys v. Bury, 


- Power of Attorney , 


1124 


Ratification,} 

ante, col. 938. . 


To Execute Lease.] — An agreement for a lease 
made with an agent who acts under a power of 
attorney, and a lease executed by such agent in 
pursuance of the agreement, shall effectually 
bind the principal. Hamilton v. Glanriearde 
( Earl), 1 Bro. P. C. 341. 

To Sell Land. ]— B. executed a voluntary settle- 
ment of land in favour of his wife and children, 
which contained a power of sale. Subsequently 
B., being about to leave England, executed a 
power of ’attorney to E. authorising him to sell 
all or any of his lands, but in general terms. 
E.. as. B.’s attorney, agreed to sell a portion of 
the land comprised in the settlement to the 
defendant ; and the defendant contracted the 
next day, the 4th Mav, 1876, to sell the same 
piece of land to the plaintiffs. On the execution 
of this contract a deposit of 200?. was paid, and 
the purchase was to be completed on the 1st 
Januarv, 1877. The title was objected to by the 
plaintiffs on the "round that the power of attor- 
ney did not authorise the sale to the defendant, 
and an action was commenced in the Exchequer 
Division, in August, 1877, for the return of their 
deposit, and for damages for breach of the con- 
tract- : the defendant asserted that the contract 
was binding, and the title gdod, and by his 
counter-claim asked for specific performance. 
An order had been obtained by consent in 
another action to administer the trusts of the 
settlement, confirming the proposed sale by E. 
to the defendant, and it had also been decided 
in the action that an order might be made direct- 
ing a person to convey for B. The defendant 
subsequently offered a conveyance direct from B. 
or from the “trustees of the settlement, which was 
declined Held, by the vice-chancellor, that the 
power of attorney did not authorise E. to sell to the 
defendant any portion of the land comprised in 
the settlement, and that such a sale was not 
sufficient to call into operation the statute 27 
Bliss, c. 4 ; that the plaintiffs could not be affected 
by the order in the administration action ; and 
that, the title being defective, the plaintiffs were 
entitled to recover the deposit, with the costs of 
the action : the damages, to be ascertained, to be 
limited to the conveyancing costs. General Meat 
Supply Associations. Bouffier, 41 L. T. 719 
0. A. 

Decision of the vice-chancellor affirmed on 
appeal, on the ground that the trustees’ suit 
being a suit for the execution of the trusts of the 
settlement, there was no jurisdiction in it to 
make an order to confirm a sale in derogation 
of those trusts. It. 

To Instruct Solicitor on Behalf of Donor.} 

Where a person on leaving this country has 
authorised another, either in .writing or verbally, 
to act for him generally in His absence, the latter 
has authority to instruct a solicitor to appear on 
behalf of the former to shew cause against an 
adjudication of bankruptcy against him. Bramp- 
ton. Ex parte, I l)e Q-. F. k J. 263. 

To Sue.] — The manager of an insurance com- 
pany, by power of attorney, was authorised to 
sue for all sums due from members : — Held, that 


A joint power of attorney from husband and 
wife to receive and to sue for moneys belonging 
to them or either of them is not sufficient 
authority to justify the attorney in maintaining 
an administration suit in respect of a legacy 
uiven to the wife for her separate use. Atmnck 
v. Wood. 39 L. J., Ch. 92 ; L. E. 9 Eq. 383 ; 19 

W.'R. 57. . 

A mere attorney has no ngnt to sue m equity 
in his own name! Spain (. King ) v. Machado, 6 
L. J. (O.s.) Ch. 61. . 

Transactions with a foreign prince and ins 
►vemment do not concern the trade of merchan- 
dise. Start v. Mellish , 2 Atk. 612. 

T letter of attorney from one merchant to 
another to get in the debts will not make the 
person so deputed a merchant within the excep- 
tion of 21 Jac. 1, e. 16, s. 3. It. 

To Sign Bankruptcy Petition.] —A power 
to commence and carry on, or to defend, at 
law or in equity, all actions, suits, or other pro- 
ceedings in which X or my property may be in 
any wise concerned” : — Held, to confer on an 
attorney a right to sign a bankruptcy petition on 
behalf of his principal. Ilioliards or Wallace, 
Ex parte, Wallace , In re, 54 L. J., Q- B. 293 ; 14 
Q. B. D. 22 ; 51 L. T. 551 ; 33 W. E. 66 ; 1 
Morrell, 246— C. A. 

To Apply for or Consent to Supersedeas.] — 

Semble, that a power of attorney to transact any 
business in the courts of law authorises the 
attorney to apply for a supersedeas. Crowthcr , 
Ex parte , 4 Deac. & C. 31. 

Where all creditors consent to supersedeas 
except A., who is abroad, and B. holds power of 
attorney from A. authorising him to consent : 
Held, B. was entitled to consent, and an attested 
copy of power ordered to be filed with the pro- 
ceedings. Hamilton, Ex parte, 2 Deac. & 0.139. 

Where a creditor gave a power of attorney in 
general terms, but without any express power to 
consent to a supersedeas, and the signature of 
the creditor himself to such consent was easily 
attainable : — Held, that his own signature ought 
to be procured. Sampson , In re , 3 Deac. k 0. 198. 

Liability of Attorney to be sued by Princi- 
pal.]— A person acting under a letter of attorney 
from administrators may be sued by them in 
their own right as their bailiff or receiver, and 
they need not- name themselves as administrators. 
Hudson v. Hudson, 1 Atk. 462. 

D. AUTHORITY, HOW EXERCISED. 

Execution of Deed— Signature.] — In execut- 
ing a deed for the principal, under a power of 
attorney, the proper way is to sign in the name 
of the principal. White v. Ouyler, 6 Term Rep. 
176 ; 1 Esp. 200. 

One who executes a deed for another, under a 
power of attorney, must execute it in the name 
of his principal ; but if that be done, it matters 
not in what form of words : and such execution 
is denoted by the signature of the names, as if 
opposite the sea! is writ ten “for J. BY (the 
principal), “M. W7 (th< attorney) (“ L. Y”) 
Wilks v. Back, 2 East, 142. 

The execution of ar: indenture hj. an attorney 
must be in the name of the principal, in order to 
be binding upon the latter. Berkeley v. Hardy, 
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that he is acting solely as the 


i execution. 
I L. It. 146. 


And the power of attorney must be under seal, promissory notes, or bills of exchange for which 

as well as the deed itself. Ib. P. is or shall become liable to or on behalf of 

A deed executed by A. on behalf of B. must, F. : — Held, that the power of attorney const!- 
in "order to bind B., be executed by A. in the tuted an equitable mortgage of the premises, 
name of B., or by A. in his own name, with such Parkinson, In re, 13 L. T. 26. 
words as shew that he is acting solely as the A power of attorney to receive rents, accom- 
agent of B. in such execution. MArdle v. Irish panied by an agreement that it should be 

"iodine Co., 15 Ir. 0. L. R. 146. irrevocable until the principal and interest of a 

loan, and the premiums on a policy of assurance 
Signature of Bankruptcy Petition on behalf effected to secure it, should be paid off by 

of Principal.'; A bankruptcy petition signed instalments, as specified in the agreement, is 

b\- an attorney on behalf of his principal is irrevocable, and amounts to an equitable mort- 
sutrieientiv signed, provided that the power gage, and the mortgagee is entitled to priority 
under which the attorney acts is wide enough over a subsequent creditor by judgment, affect- 
to confer upon him the necessary authority, mg the legal estate in possession by a receiver. 
Hie hards or Wallace , Ex parte, Wallace, In re, Whitworth v. Gauyain (3 Hare, 421) approved 


14 Q. B. D. 22 ; 51 L. T. of. 


31, 246— C. A. 
and carry on, or to 


Ir. Eq. E. 233; 3 


Jo. & Lat. 603. 

A., being entitled to a life estate in lands, 


defend, at law or in equity, all actions, suits, or with remainder to his wife B, for life, and 0. 
other proceedings in which I or my property being entitled to an annuity, and D. having a 
may be in anywise concerned.” was held to con- judgment against A. and a policy of assurance, 
fer*such authority. Ib. A., B., C. and D., in consideration of 3507, 

advanced to A., conveyed to E. the lands, annuity. 

Power of Attorney to Several— Exercise by and policy of assurance, subject to redemption ; 
some only.]— When a power of attorney was and it was provided that A. should become 
given to fifteen persons therein named, jointly tenant to E. of these lands, at a yearly rent, 
or severally to execute such policies as they or in case of non-payment of the interest and 
anv of them should jointly or severally think premiums on the policy; and A., B. and C., 
proper Held, that an execution of such power appointed F. irrevocably their attorney, to receive 
by four of the persons named was sufficient, the rents of the mortgaged premises and the 


Guthrie v. Armstrong, 5 B. & Aid. 62S. annuity, for the purpose of paying (after 

receiver’s fees and outgoings) the interest and 
premiums of the policy, and for the purpose, 
E. BE YD CATION. out of the annuity, of investing a sum to form a 

fund for payment of the principal, and of paying 
When Allowed.] — A power of attorney is the balance of the annuity to C., and of the rents 
revocable. Bromley v. Holland, 7 Yes. 28. to A. ; and the sums secured by the judgment 

A creditor, at the solicitation of a certificated and policy of assurance, when they should be 
bankrupt, executes a power of attorney to A. B. paid, after deducting the 350b and interest, were 
to receive the dividends on his debt for the to be applied by E. to pay D. any demand due to 
bankrupt’s use, the bankrupt undertaking to pay her by A., and the balance to A. ; and it was 
the debt in full, and for that purpose giving provided, that F. should not act as receiver until 
the creditor a bill of exchange, which is, how- the interest or premium on the policy should be 
ever, never paid. A second commission issues in arrear. F. entered into receipt of the rents 
against the bankrupt, under which the assignees (as he alleged, under a subsequent power of 
claim to be entitled to the dividends under the attorney from A.) and of the annuity, no portion 
first commission, by virtue of the power of of which he invested to form the fund for pay- 
attorney : — Held, that the power of attorney ment of the annuity, and applied the rents for 
was revocable by the creditor, the consideration the purposes of A., and in payment of the interest 
failing for which it was given ; and the creditor of a mortgage due to himself (F.), by the direc- 
aud not the assignees under the second com- tions of A., and the annuity in payment of the 
mission was entitled to the dividends. Smithers , interest on the 350b, with the consent of C., 
Ex parte , 1 I)eae. 413. who had, before such consent, taken the benefit 

of the Insolvent Act : — Held, that A. could 
Where coupled with an Interest.] — A., being not revoke the power of attorney in the mort- 
indebted to ib, in order to discharge the debt, gage deed. MHoivellv. Meeds, 14 Ir. Cli. E. 100. 
executed to B. a power of attorney, authorising “ But see Watson v. King and Spooner v. 
him to sell certain lands belonging to him (A.) : Sundilanth , infra, col. 1127. ’ 


— Held, that this, being an authority with an 
interest, could not be revoked. Gaussen v. Morton . 
0 B. & 0. 731 ; 8 L. J. (o.s.) K. B. 313. 


What constitutes,]' — C. and D., who had since 
died, holders of stock as trustees, had given a 


But when a power of attorney is given as part power of attorney to bankers to receive the 
of a security for money, it is not revocable, dividends and' pay them to the cestui que trust, 
Walsh v. Whitcomb, 2 Esp. 565. S. P., Abbott a married woman. She had given the bankers 
v. Straiten; 3 Jo. A Lai. 609. See Smart v. directions to pay the dividends, when received, 


Sanders, 5 C. B. 916. 

P. being seised under a lease of lives renew 


to S.. who had lent money to 1 and her hus- 
band'. Subsequently, however she wrote to the 


abb for ever of promises in Dublin, and being bftnln rs, that in consequence of the death of one 
indebted to F. in 448b, in order to secure the of the trustees she had been obliged to have a 
? pay i on t rec ited a power* i : u nicy, whereby new power of attorney m i le to r eeive her own 
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to s. : — Held, that an action by C. against the ; 
bankers for not paying the dividends to the 1 
cestui que trust was not sustainable, as her letter 
did not amount to a revocation of the direction 
to pav to S. Clark v. Laurie, 2 XI. & XT. 199 ; 
26 L* J., Ex. 317 ; 3 Jur. .(3ST.-S.) 647 : 5 f. R. 
629 — Ex. dll. 

By Death, j — A power of attorney to a creditor 
to receive a debt not accompanying any assign- 
ment of it, nor making part of any security 
given, but with declarations that it- was to enable 
the creditor to apply the money to his debt, is 
not an appropriation, and therefore fails by 
the death of the debtor. Lepard v. Vernon , 

2 Yes, & B. 51. 

A payment under a power of attorney, made 
after the death of the principal, is illegal. 
Wallace v. Cook , 5 Esp. 117. 

Semble, that a power of attorney by husband 
and wife severally and respectively appointing 
an attorney to surrender the wife’s customary 
tenement into the lord’s hands is revoked by the 
death of the wife, and a surrender subsequently 
made bv the attornev is inoperative. Graham 
v. Jackson, 6 Q. B. 811 ; H L. J., Q. B. 129; 

9 Jur, 275. 

As to the necessity of shewing that a party 
who has given a power of attorney is alive at 
the time it is acted on. Bailey v. Collet, 18 
Bear. 1 79 ; 23 L. J., Ch. 230 ; 2 W. R. 216. 

An Indian power of attorney to receive funds 
in a suit is valid, if the party executing it be 
proved to be living at the date of the decree. 
Good, 'ton v. Alexander, 1 Jur. 39. 

Where an Interest,] — A power of attor- 
ney is revoked by the death of the party giving 
it, even though the party to whom it is given has 
an interest, or the act is not to be performed 
until after the death of the party. Watson v. 
King, 1 Stark. 121 ; 4 Camp. 272. 

A power of attorney authorising the sale of a 
vessel is revoked by the death of the owner, Ih. 

A. having joined as a surety for B. in a bond 
to C. for securing the payment of the interest of 
a principal sum secured by a mortgage from B. 
to 0., and having also executed a warrant of 
attorney as a collateral security with the bond, 
afterwards executed to C. a letter of attorney 
authorising C. to take possession of a rectory 
and glebe lands, of which A. was the incumbent, 
and of certain freehold lands and hereditaments 
of which he was seised in fee simple, and to hold 
such possession, and receive and take the tithes, 
fees, perquisites, emoluments, rents, and profits 
thereof, until thereby and therewith, or other- 
wise, he should be paid the interest secured by 
the bond and warrant of attorney : — Held, that 
the letter of attorney operated not merely as a 
letter of attorney, but also as a charge on the free- 
hold estates, and that 0. was entitled to retain 
possession of the freehold estates until, by means 
of the rents and profits, all arrears of the interest 
should be satisfied, notwithstanding the death of 
A., and the revocation by that event of the 
power of attorney. Spooner v, Sandilands, 1 
Y. & Coll. Cl C. 

By lunacy,] — Where A., acting under 
power of attorney of creditor, issei i xi to an 
arrangement by which the joint liability of two 
debtors of his principal was transferred to one, 
who afterwards became bankrupt,, and. the p.rin- 


to have been a lunatic previous to the date of his 
power and A. was appointed his committee, and 
proved as such under the above arrangement 
against the separate estate, the court upheld the 
proof against the petition of other ci editors,, 
luiiaev not being per se a revocation of a power. 
Bradbury, Ex parte , Walden, In re, Mont, & 0. 
625 ; 4 Deac. 202 : 9 L. J., Bk. 7 : 3 Jur. 1108. 

A demurrer will not lie to a bill for specific 
performance of an agreement to buy land on the- 
around that the present mental incapacity of a 
necessary party to the conveyance to join therein 
or to concur in a parol variation of the original 
written contract appears on the face of the bill. 
Whether an attorney can act under a power of 
attorney during the mental incapacity of the 
principal, quaere. Beaufort (Duke) v. Glynn, 

1 Jur. (Ar.s.) 888 ; 3 W. R. 463. A. t . on appeal, 

3 W. R. 502. 

By Bankruptcy.]— But a power of attorney to 
execute the indorsement of sale upon the register 
of a ship when she returns home is not revoked 
bv the bankruptcy of the party giving the power. 
Dixon v. Ewart , Buck. 94 ; 3 Mer. 327. 

In 1828 the plaintiff mortgaged freehold pro- 
perty to B., and in 1832, being about to reside 
abroad, he gave a full power of attorney to the 
defendant, who was a solicitor, to receive the 
rents and profits of all his property, and to apply 
them in payment of the incumbrances. In 1841 
the plaintiff settled accounts with the defendant, 
shewing a large balance due to the defendant, 
which the plaintiff agreed to secure by a mort- 
gage of his real estates when required. In 1845 
the plaintiff became bankrupt, but his assignee 
did not interfere with the mortgaged property, 
and the defendant continued to receive the rents 
and profits. In 1S49 the defendant took a 
transfer himself of B.’s mortgage, to which the 
plaintiff was not a party. In 1865 the defendant 
wrote a letter to the plaintiff expressing his 
readiness to settle all accounts. In 1877 the 
plaintiff’s bankruptcy was annulled, and the 
plaintiff brought an action against the defendant ' 
claiming to redeem the mortgage, and claiming 
an account against him as mortgagee in posses- 
sion, and, by" amendment, as agent and trustee 
for him. ' The defendant pleaded the Statute of 
Limitations : — Held, that on the plaintiff’s bank- 
ruptcy the defendant ceased to be the agent and 
attorney of the plaintiff, and did not become the 
agent of the assignee ; and that even if the 
assignee would have been entitled to call upon 
the defendant to account, the plaintiff did not, 
on the annulment of the bankruptcy, succeed to 
the assignee’s right. ; that, the plaintiff’s estate- 
as mortgagor having ceased on the bankruptcy, 
the letter written to him in 1865 could not operate 
as an acknowledgment either of his title, or that 
of the assignee, to the equity of redemption, so- 
ns to take the case out of the Statute of Limita- 
tions ; that, as the assignee was barred by the- 
statute, the plaintiff was also barred, notwith- 
standing the annulment of the bankruptcy. 
The action was therefore dismissed with costs.. 
Marine iek v. Ilardinqliam , 15 Oh. D. 339 ; 43 
L. X. 647 : 29 W. It. 361—0. A. 

As a general rule a power of attorney must 

or ucd as revoked by a act of b nl rui t *.y 
committed by the giver of it ns against the 
trustee under his subsequent bankruptcy. Snow- 
bail, Ex parte , Douglas , In re, 41 L. J., Bk. 49 ; 
L. R. 7 OU. 53-1 : 26 L. Tl 894 : 20 Y\ II. 786. 

But if, after the act of bankruptcy, but before 
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Action Against Surety 

1. Generally, 1307. 

2. Pleadings , 1311. 

3. Evidence . 1315. 


E. Other Indemnities. 

1 . Express, 1317 . 

2. Implied,, 1323. 


A. NATURE OF CONTRACT. 

1. Operation of the Statute of Frauds. 
a. What Promises within; ' 

To Debtor.] — A promise to a debtor to pay 
his debt to a third person is not a promise to 
answer for the debt of another, within the statute, 
which applies only to promises made to the per- 
son to whom another is answerable. Eastwood 
v. Kenyon, 11 A. & E. 438 ; 3 P. & D. 276 : 9 L. J. } 
Q. B. 409 ; 4 Jnr. 1801. 

To Stranger.] — Where one advances money 
at the request of another (and on his promise 
to repay it) to pay the debt of a third party, 
the payment creates no debt as against such 
third party, if it was not made at all on his 
i credit, and therefore the liability of the party 
j on whose request and promise it was made, is 
j original, and not collateral ; and his promise is 
not a promise to “answer for the debt of 
another ” within the Statute of Frauds. Pearce 
v. Blagrave, 3 C. L. R. 338. 

To Pay Debt of Another.] — A promise to pay 
the debt of another is within the statute, and 
void, if not in writing. Fish v. Hutchinson, 2 
Ld. Ken. 537 ; 2 Wils. 94. 

So the parol promise to pay the debt of another, 
and also to do some other thing, is void. C hater 
v. Bechett , 7 Term Rep. 201 ; 4 R. R. 418. 

And the plaintiff cannot separate the two 
parts of such a contract. II). 

In a letter written by the defendant to the 
plaintiff relating to a proposed mortgage, the 
following words are not a sufficient guarantee 
within the Statute of Frauds : “ I will take any 
responsibility myself respecting it, should there 
be any.” Holmes v. Mitchell, 7 C. B. (N.S.) 361 ; 
28 L. J., G. P. 301 : 6 Jur. (N.S.) 73. 

A testator appointed his son and three other 
persons his executors and trustees. The son dis- 
claimed and renounced probate, and afterwards 
purchased a portion of the testator’s property. 
The other legatees raised a claim for losses, 
incurred by the trustees, and the son’s solicitor 
wrote on his behalf to the claimants, agreeing to 
pay oOQl in satisfaction of the losses : — Held, 
that this letter was not within the Statute of 
Frauds, as an agreement to answer the debt, 
default, or miscarriage of another ; and that it 
was not invalid for want of consideration, 
Orrell v. Copped, 26 L. X. Oh; 269 2 Jur. 

(N.S.) .1244; 5 W. B. 185. 

The plaintiff, the grantee of a bill of sale, 
having taken possession of the goods, the defen- 
dant, the brother of a grantee under a subsequent 
bill of sale, reimbursed the plaintiff part of the 
money he had paid to satisfy a distress for .rent 
on the goods and gave him his I O U for the 
residue upon an undertaking of the plaintiff not 
to sell or remove the goods : — Held, first, that the 
plaintiff was entitled to recover upon the I O U 
under a count upon an account stated ; secondly, 
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h. Sufficiency of Note or Memorandum, 
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c. Consideration — See infra. 
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; that the defendant’s promise' was not a promise 
to pay the debt of another, and, therefore, did 
not require to be in writing, under the 4th section 
of the Statute of Frauds. Bain v. Harris, 1 

L. T. 40 ; 3 W. R. 79, 

As to engagement to pay the debt of another, 
requiring writing under the. Statute of Frauds. 
Carr , Ex parte, § Yes. & B. 110 ; 13 R. E. 158. 

To Pay upon Completion of Work.] — A board 
of health had been formed in a town, L. being 
its chairman. M., a contractor, had under the 
orders of the board, formed amain sewer in the 
town, and, under the orders of the board, had 
purchased pipes which would be required to be 
used in making the connecting drains between 
certain private houses and the main sewer. The 
board had, under 11 A 12 Viet, c, 63, s. 69, given 
notice to the inhabitants of certain streets to 
make these connecting drains, the effect of the 
notice being that if the inhabitants did not make 
these connecting drains the board might make 
them and charge the expenses on the defaulting 
inhabitants. The notice was disregarded. No 
subsequent resolution was passed by the board. 

M, was about to take away his carts and working 
materials, when L. said to him, “ What objection 
have you to making the connections ? ■” to which 
M. answered, “ None, if you or the board will 
order the work, or become responsible for the 
payment” : and L. replied, “M., go on and do 
the work, and I will see you paid.” M. did the 
work, and the board refusing to pay, sued L. for 
the amount: — Held, that the words of L. were 
properly left to the jury as evidence to sustain a 
claim against him personally, and that they did 
not constitute a promise to pay the debt of 
another, so as to come within the operation of 

^tfteevBtotute of Frauds. Lake man v. Mount - 
dephen, 43 L. J., Q. B. 188 ;L.17H. L. 17 ; 
30 L. T. 437 ; 22 W. K. 017. 

When the promise is made, to answer for the 
debt or default of a third person, and there is no 
actual, but only a supposed liability on the part 
of that third person, the promise is equally void, 
whether it is in writing or not. But where the 
promise is made in respect of a future contem- 
plated liability on the part of a third person, 
such a promise is within the 4th section of the 
Statute of Frauds, lb. 

A. having commenced certain business for B., 
which he had undertaken, refused to proceed 
without a promise from C. to pay the further 
expenses : — Held, that 0. was not liable on such 
a promise without a note in writing. Barber v. 
Fo-r. 1 Stark. 270 . ' AY 0;y 

W. undertook to complete the carpenter’s 
work in JFT/s house and find all materials ; W. 
being delayed for want of credit or funds to pro- 
cure timber, it- was supplied by M, on Ii.’s sign- 
ing the following undertaking : “I agree to pay 
M. for timber to house in A. 0. out of the money 
that 1 have to pay W., provided that W/s work 
is completed” : — Held, that this was not a 
guarantee to pay if W. thould fail, but a direct 
undertaking to pay when the work should be 
completed.” Biwon v. Hat field, 2 Bing. 439 ; 10 
Moore, 42 : 3 L. J. (O.S.) 0, I\ 59 ; 27R. R. (580*. 

H. was employed to do work on certain houses, 
and the defendant was employed as surveyor 
over him. and to receive moneys to be paid to‘ld. 
for such work : !ind in < vw cn ,1 <*■)•<-, fW-n ■fU.-v+S-f-m 
plaintiff ’s 


tiff to pay him for them out of such moneys 
received by him as should become due to H. for 
that purpose : — Held, that the defendant’s pro- 
mise was an original and not a collateral one. 
Andrews v. Smith, 2 C.-M. <fc R. 627 ; 1 Tyr. AG. 
178 ; 5 L. J., Ex. 80. 

Upon Sales,] — Though a tradesman is induced 
to send goods upon credit to another, by a pro- 
mise made in these words, “ If you do not know 
him, you know me, and I will see you paid” ; 
yet this is void by the statute, not being in 
writing. Matson v. Wharam, 2 Term Rep. 80 ; 1 
B. R. 429. S. PeekJuim v. Faria , 3 Dough 13. 

A parol promise to pay for goods sold to lb, 
if B. did not pay for them, though made before 
delivery of the goods, is a collateral undertaking: 
within the statute. Jones v. Cooper, Cowp. 227 ; 
Lofft, 769 ; 2 Term Rep. 80 ; 1 E. R. 429. 

A count averring that A. made a bill of sale 
of goods to the plaintiff in consideration of a 
debt of 12 21. 19,?. duq from A. to the plaintiff ? 
and that the plaintiff being about to sell the 
goods, the defendant undertook to pay him the 
debt-, if he would forbear to sell, does not shew 
with sufficient distinctness that it is a promise to 
pay the debt of another, so as to bring the case 
within the statute. Bar roll v. Trussel, 4 Taunt. 
117. 

A. introduced B. to C., an upholsterer, and A... 
in B.’s premises, asked C. if he had any objection 
to supply B. with some furniture, and that if he 
would, he would be answerable. C. asked A* . 
how long credit he wanted, and A. replied, 14 he 
would see it paid at the end of six months.” CL 
agreed to it, and A. gave him the order, and the 
goods were supplied accordingly. At the end of 
six months, B. not having paid the amount. 0. 
applied to A. for payment, and he paid the 
money. The entry in C.’s books was, “ Mr. B. 
per Mr. A.” : — Held, that the jury was war- 
ranted in finding that the undertaking on the 
part of A. was not a collateral undertaking. 
Simpson v. Pent on, 2 CL & M. 430 ; 4 Tyr. 315; 

3 L. J., Ex. 126. 

A. sold goods to B., who, being unable to pay, 
transferred them to (1, who promised A. to pay 
for them : — This is a new sale to C., and not a 
mere promise by C. to pay the debt of B. Brown- 
ing v. Stallard, 5 Taunt. 450. 

A. applied to B. for goods, who asked for a 
reference ; A. referred him to O., who on being 
applied to, inquired the amount of the order, and 
on what terms the goods were to be furnished, 
and on being told, said, “ You may send them, 
and I’ll take care they are paid for at the time.” 
He was afterwards written to, to accept a bill 
for the amount, to which he replied that he was 
not in the habit of accepting bills, but that the 
money would be paid when due. After this. B., 
the seller, wrote to G. about the goods, and spoke 
of them in his letter as goods which O. had 
guaranteed ; and the attorney or the assignees of 
B. (who afterwards became bankrupt) wrote to 
A. for the money, and threatened process ; but 
this letter was a circular, written in pursuance 
of a list made out for him by B., and without 
knowledge of the circumstances under which the 
lobt was contracted HUd, that on this vi- 
dence CL was not primarily liable, .but only as 
a guarantor of the del t of A Ran u v; Sim ?/, 

3 Car. & P. 130. 

S&le of Shares - Fi doted ant- and P. agr- •• 1 
for the sale by P. to the cU fen lant of the 1 put 
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or before the 18th of Febr " a t I J’ ^tfie opuln To Discount Bills.]-The plaintiff had oon- 
that day the defendant agreed to. tracted to supply goods to C. & Co., to be paid 


^before the 18th of B’ebruaij, 1844 Betore DiM0Tmt B ills.]-The plaintiff had con- 

that day the defendant agreed to lesell the ^non . goods to C. & Co., to be paid 

to the plaintiff, and to guarantee the perfot malice del ivery. C. & Co., being 

nfthe agreement by P. On the lbtu 1®‘“ J , • of obtaining the goods at a month s 

the plaintiff called the shares <£*1 ^eement) • credit instead of cash, the defendant (who had 
delivery of them, pursuant to an interest in the performance ot the work upon 

but it was at the same time verba y * which the goods were to.be used) promised the 
between him and the defendant and P, tha^ ^ ^ , f he would supply the goods to 

thev should be delivered by P. ' to the plaint P c drawing upon them at one month, and 
not on the 18th February, but on the 2nctiviaic , hi ( t i ie defendant) 3 1. per cent. 

“ 0t p “ is : _Held, that this wasnot -g” ^ t r«t iff Uie invoice, he wouhhpay 
by the defendant to he answerable tefedhlntt 1 plaintiff cash, and take C. & Co.’s bill without 
off, but an original promise by the detendant ^ ^ wordS) bu y the bill of him:- 

for the delivery of the shares by ., , te He j d that this was a contract to answer for the 

note in writing was not require y g • r d bt 01 . default of another, within the Statute of 
of Frauds. Hargreaxe* v. Papons, lo ftl. 4. ^ mm v _ Jjateman , i H . & B. 109 ; 3u 

561 ; U L. J-, Es- 2o °- l j c P. 10 ; L. K. 1 C.P. 163 ; 12 Jur. (K.s.) 

brokers, by a verbal agreement ; with the defen- c ^ wiom Given.]— The defendant 

dant, undertook to transact ^ ordinary h ; employed a builder to erect some houses, 

and be answerable upon the Stock Exchang fot a supply of materials 

customers rvhom the clef endant should mtioduce^ tQ a certain a 4oAt, and after- 

upon the terms that the defends liable wards an order for a further supply, and more 

^ofthecomm^on^^^toWe Cteg been supplied -S the order of 

to the plaintiffs fox half “ L . £ default of a the builder, the defendant being constantly on 
such transactions. Owing to tne aerarn premises Held, that it was for the jury 

customer a loss was mcuiied P , ’ w hether he had so acted as to lead the plaintiff 

the half of which they sought to recov ex und i the latter supply was to be on 

the above agreement ^ credit . SmUh y . Bndhall, 3 F. & F. 143. 

to be answerable for the lo - the A tradegman delivered goods to A., at the 

consequence only' to .the ^ above «g£em ^ st and credit of B. who said, before the 

mam object of which was to te^uiare delivery “I will be bound for the payment of 

-hsrs st n 

ahdto^M^Tto guarantee th? debt of appears that .credit was given*) A ..as weU as to 
another* person ^ and that * 4 of the Statute .B 

of Frauds did 1 not : apply. Sutton mt. 6 * Smother took her son to school, and Saw the 

- L Q. B. <133 ; [lb J4] 1 <Y B. 28o , - master . but no evidence was given of what 

69 L. 1.073, !-» \\.K. lJo . . passed at this time; afterwards a bill was 

Promise to pay Bills.]— A., an agent for some ^ 1 ^ e e ^ 1 ht t< J 0 the bill to him. for he was 
manufacturers, sold to B., who likewise acted as d g -—Held that the Statute of Frauds 

ISSS getf 2£"&3izaz KftS* “ 


SSTuS »tT, wh,» ,h, h, B »0l, JWI V. JM, 2 o,, . B >2. 

would see them paid”:— Hold, that this \t _as a forbearance to Sue.]— A promise by the 

sufficient agreement, withm the statute, to bind nav the debtof a third person whom 

B- to pay for the goods in default of his prmcpal. ^“ffi y sue d consideratiL of staying 

t Kj-ssas sfe 

§s l M S JSg I ifflfSflf 

on the bill, and not on the guarantee, the agiet , nlaintiff forbearing to arrest A. on a 

merit to become surety could be proved by parol 1 1 J ‘bv^ued'out, is not a promise to answer 

458 C. A. ^ having wrongfully, and without the licence 

Promissory Botes.]— A._ at the request of and of B.^Wrten b *^ r ^ E ^ 1 the ‘ iiumage 

on a verbal offer by B. to indemnity him am-iim .-ust-uneii in con si deration tha F>. woi id 

loss, joined with O. in i joint an.l t vowl jw.- ^ le A, amimi aminst A is a collateral 

missory note, which he was afterwards compelled - wirhiu the statute and must be in writing, 

to pav*: — Held, that the offer to indemnity A. was promise w & Alcl 613* 1 Chit, 882"; 

not an agmmwm within rhe Hiatme of Frauds. v Mer, 2 L ; a AM, bid , - ’ 

- I md, thm fore, in d not be m wTitmg, i 1 >• vaymento f t h del and costs 

und t u A, b no afterwards become m -*■ 1 ; ‘ 1 against a hirdpc son unless 

■ nwnforAf ‘R unfilled to retain the amount m an action penning ^ Vv„+. am 


^'d..rF-<FlAa.L.a;:d'F'. : d V'Fl: F F;; .1, V uayv':'.:' tlCFt ",■ ■ 



by the Statute of 1 Frauds ; and that the promise 
being entire and in the commencement void in 
part, was void altogether. Thomas v. Williams. 
10 B. 0. 664 ; 8 X, J. (o.s.) K. B. 314. 

The defendant, in consideration of the plain- 
ly - w h h iv ng a di t u ss for r xit, ui 1 mook 
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not stipulate for forbearance of the action. An 
action having been brought on the guarantee, the 
declaration alleged a stay of further proceedings 
■* in the first action as the consideration for the 

promise : — Held, that no such consideration 
appeared on the written instrument, or could 
necessarily be implied from it, as to satisfy the 
statute. Golev. Dyer , 1 Tyr. 304 ; 1 C. & J. 401 ; 
9 L. J. (O.S.) Ex. 109. 

The plaintiffs agent wrote to the defendant : — 
“ I have this morning received the most peremp- 
tory instructions to settle this account. Be good 
enough to arrange something by to-morrow.” 
The defendant in reply : “ I undertake to pay 
500/, on the account between my late brother, 
Mr. 0. D. Hughes, and your client on or before 
this day three weeks.”* The plaintiff did not 
By" expressly agree to forbear suing, but did in fact 

forbear for three weeks: — Held, that the corre- 
spondence, together with the plaintiffs actual 
forbearance for three weeks to sue, constituted a 
good and binding promise to pay on the part of 
the defendant. Wynne v. Hughes, 21 W. B. 628. 

A promise to pay damages by a third person, 
in case the plaintiff will withdraw a record for 
trial is not within the statute. Bead v. Wash, 1 

wife .m. 

y A suit in chancery was pending between A. and 

B., which 0. conducted for A., as A.’s attorney. 
An agreement made between B. and C., with 
the consent of A., purporting that in considera- 
tion of the suit being put an end to, B., the defen- 
dant in equity, promised to pay C., the attorney, 

; i the costs due to him from A., the plaintiff in 

equity, is an agreement by B., the defendant, to 
pay the debt of another, and, therefore, it ought 
to lie in writing. Tomlinson v. Gell, 1 N.& P. 
588 ; 6 A. & 'E. 564 ; W. W. & D. 229 ; 6 L. J., 
K. B. 139. 

Forbearance to Distrain.] — A promise to pay 

rent to a landlord going to distrain, by a person 
who is in possession of the goods under a bill of 
sale, by which the landlord is induced to forego 
his distress, is not a contract within the statute, 
and, therefore, good without being in writing. 
Williams v. Leper , 2 Wife. 302 ; 3 Burr. 1806. 

An auctioneer, employed to sell goods on certain 
premises, for which rent was in arrear, was 
applied to by the landlord for the rent, the land- 
lord saying it was better to apply so than distrain. 
The auctioneer answered, “You shall be paid ; my 
clerk shall bring you the money ” Held, that 
an action lay on this promise without any note 
in writing. Hampton v. Paulin, 4 Bing. 264 ; 
12 Moore, 497 ; 5 L. J. (o.S.) 0. P. 168. 

A., being indebted to his landlord for half a 
year’s rent of a farm, due on the 25th of March, 
an auctioneer was about to sell the goods of A. 
on the premises in the month of August. On the 
day of the sale the landlord came there to dis- 
train for his rent. The auctioneer, in considera- 
tion that the landlord would not distrain, verbally 
promised to pay, not only the rent due but the 
rent that would become due at the Michaelmas 
following : — Held, that the promise to pay the 
accruing rent was a promise founded on a new 
consul ratioi disriu t from the demand which 


to pay the sum due for rent out of the sale of the 
produce of the effects Held, that it was a 
positive engagement to .pay if .the goods were 
; sufficient ; and therefore, in an action on the 
i guarantee, proof that the goods produced the 
I amount of rent, entitled the plaintiff to recover 
although there were prior claims. Stephans v. 
Pell , 2C. & M. 710 ; 4 Tyr. 267 ; 3 L. J., Ex. 21 4. 

A landlord, having authorised a distress for 
rent, is responsible for the necessary expenses ; 

, and although the plaintiff was sent by the defen- 
| dant to take possession of the goods distrained, 

I and he promised to pay him, the latter will not be 
liable without a note in writing. Column v. 
Pyles, 2 Stark. 62. 

Discharge from Execution— Persons.] — Where 
a defendant taken on a ca. sa. is discharged out 
of custody by consent of the plaintiff, the debt 
itself is extinguished ; and therefore a promise by 
a third person to pay that debt on condition of 
that discharge is an original promise, and not 
within the statute. Goodman v. Chase, 1 B. & Aid. 
297 ; 19 B, R. 322. 

A declaration alleged that the plaintiff recovered 
against S. 3.007/. 1.2&, and sued out a ca. sa,, 
indorsed to levy 2,611/. 7s. 3 d. and interest on 
2,578/., besides sheriff’s poundage and officer’s 
fees ; by virtue of which writ the sheriff arrested 
S., and detained him in custody ; and thereupon, 
and whilst S. was in custody, in consideration 
that the plaintiff would procure his release, on 
payment of poundage and officer’s fees, he, the 
defendant, promised the plaintiff to pay to him 
500/., part of the damages and interest, within 
one month, and to give a bond for payment of 
the remainder in live years : — Held, that the 
contract was not one required to be in writing 
by the Statute of Frauds. Butcher v. Steuart, 
11 M. & W. 857 ; 1 I). & L. 508 ; 12 L. J. Ex. 391 ; 

7 Jur. 774. 

M. having obtained in a county court a war- 
rant of commitment against H., in default, of 
payment of 34/., H. was arrested upon this 
warrant by the plaintiff. M. at the same time 
gave instructions to the plaintiff to release IB, 
on payment of 17/. The defendant thereupon 
verbally promised plaintiff that if he would 
release H. he would pay him 17/., or redeliver 
II. into his custody on the following Saturday. 
The plaintiff accordingly released H. ; but the 
defendant neither paid the money nor redelivered 
H., in accordance with the undertaking : — Held, 
that for this default the plaintiff might recover ; 
for that the promise was not one to answer for 
the debt, default, or miscarriage of another 
person, within the statute. Header v. Kinqham , 
13 C. B. (N.S.) 344 ; 32 L. J., 0. P. 108 ; 6 Jur. 
(N.S.) 797 ; 7 L. T, 789 ; 11 W. B. 366. 

An undertaking, that if the plaintiff would 
discharge A. out of custody, the defendant would 
pay the debt at all events, is not such a guarantee 
to pay the debt of another as is required to be 
in writing ; but an undertaking that if the 
plaintiff would discharge A. and take his bill 
for the debt, the defendant, without indorsing it 
would pay in case A. dishonoured it, must be in 
writing. Maggs v. A ne . i Bing. 474 ; 1 M. & P. 
294 : 6 L. J. (o.s.) 0. P. 75. ' 

Property,] — B. holding A.’s warrant of 

attorney for 340/., signed judgment thereon, and 
sued out a fi. fa. A. having other creditors, his 
hr riher-iu-Iaw. C. locked into his accounts, and 
with *hc assent of B. and the rest of the creditors, 

till i ill i mil ipilllilll I mi fill 
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the plaintiff to retain six months’ salary, which 
amounted to 5 21. In an action by the plaintiff 
for money received by the defendant as such 
agent, to which he pleaded a set-off for six 
months’ salary : — Held, that this was not an 
undertaking to answer for the debt of another. 
Walker v. Rill 5 H. & N. 419. 

Where a person assigns a debt or contract to 
which he is entitled, and guarantees to the 
assignee the due discharge of it, his guarantee is 
not within the statute, because the debt or 
liability guaranteed is due to himself and not 
to the assignee, and the statute intends only 
promises to answer for debts and defaults in 
respect of which the promisee himself is the 
creditor. Hargreaves v. Parsons ) 13 M. & W. 
561 ; 14 L. J., Ex. 250. 

Promise to Pay Debt on being Appointed 
Administrator. ] — One promises, if the widow of 
an intestate would permit him to be joined with 
her in letters of administration, he would make 
good any deficiency of assets to pay debts : — 
Held, the promise was binding, and not within 
the Statute of Frauds. Distinction where a 
promise is to pay the original debt, on the foot 
of the original contract, and where it it is a new 
consideration ; the former is within the Statute 
of Frauds, the latter is not. Tomlinson v. Grill, 
Ambl. 330. 

Promise on Abandonment of Lien.] — If a 

tradesman, having goods in his possession, upon 
which he has a lien, parts with the goods on the 
promise of a third person to pay the demand, 
such promise is not within the Statute of Frauds. 
Eoulditch v. Milne, , 3 Esp. 86 ; 6 R. R. 815. 

A broker, having a lien on certain policies of 
insurance effected for his principal, for whom he 
had given his acceptances, the defendant pro- 
mised that he would provide for the payment of 
the acceptances as they became due, upon, the 
brokers giving up to him such policies, in order 
that he might collect for the principal the money 
due thereon from the underwriters ; which was 
accordingly done, and the money was afterwards 
received by the defendant : — Held, that this was 
not a promise for a debt or default of another 
within the Statute of Frauds ; and that the 
broker might recover against the defendant, as 
well for the breach of agreement in not providing 
for the payment of the acceptances, as also upon 
a count for money had and received. Cast ling 
v. Aubert, 2 East, 325. 

A., through the agency of B., a broker, sold a 
parcel of linseed to C., who, through the same 
broker, sold at an increased price to D. The 
time for I). to pay the price was to arrive before 
that fixed for the payment by C. D. sent a 
clerk to the broker for the delivery order for the 
seed. The broker took him to A., from whom 
the clerk obtained the order upon the faith of 
his engagement that D. would pay A. for the 
seed. IX, on the following day, sent the broker 
a cheque for 900Z. on account, the precise quantity 
not having then been ascertained. Upon the 
seed being afterwards measured, it was found 
that the amount payable to A., under bis con- 
tract with C., was 971Z, 15,?. Qd. In an action 
bv A., against D., to recover the difference 


nd to him, upon his 
reditors in full B. 
gainst A. ; but, after 
nent of his debt, was 
. On objection that 
for the debt, default, 
another, and should, therefore, 
.ting : — Held, that it was an 
, and not within the Statute of 
Bird v. Gammon, 3 Bing. (n.C.) S83 ; 5 
6 L. J., C. P. 258. 
consideration not to 
" st another 
;nt by parol, yet if it after- 
to a third 
Longfellow 


had all A.’s property 
undertaking to p; 
relinquished his ex 
waiting some yean 
eventually obliged 
his promise was to 
or miscarriage of a 
have been in w 
original promise, 

Frauds. Bi 

Scott, 213' ; 3 Hodges, 224 ; 

Although a promise on a 
sue out execution on a judgment again a 
is at its commencemej ’ „ „ 
wards is acknowledged in writing 
party, it is not within the statute, 
v, \\ iiliams, Peake’s Add. Gas. 225. 

Promise to pay Debt on Assignment.] — A pro- 
mise in writing to pay a debt to be transferred 
from the promisor’s account to that of a third 
party, his agent, is valid as a guarantee, and 
parol evidence to identify the debt is admissible. 
JRmnton v. Pullens, 1 F. & F. 450. 
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‘ being the action lie is concerned, and may be benefited by 

lien for the the event ; and such action is defended, and the 
hen ±or tin, t ne e u ^ fa . ^ to . the expenses ot 

* K . , vor [ s it within the Statute ot 

- — ; ;-"isite to have a note in 
s v. Martin, 1 Esp. 162. 
of land, at the request of the 
a promise of indemnity, 
he vicar for tithes Held, that 
rornise required by the Statute 
in writing. Adams v. Ban my, 
I. & P. 245 ; 8 Ij. J. (O.s.) 0. P. 


the consideration for that promise, 
property of D., subject only to A/s 1 
contract mice." Wiizmraltl v. Dressier, . , . . „ 

(**> 3-d 29L.J., C,P.1X3; 5 Jur. (X.S.) 598; the defence ; tim 

7V.lt. 160. ^ S “ 

- Charterparty — Retention of Ship, j— I he All occupier 

owners of a ship hired on charterparty by S. defendant, and upon 
refused to let her sail till certain disputes about res j s ted a suit of 
iht 1 freight between them and S. were settled by t vq s was not a ] 

S, giving security ; whereupon the defendant, in 0 £ Frauds to be 
consideration that the owners would let S. sail $ ]hng. 506 : 4 . 
without giving security, undertook to. get M. to pg.5 ; 31 E. B. 480. 
si<m a guarantee for the payment of the freight 
Wt forth, and deliver it to the owners within a Becoming Bail, 
week " — Held, that this was not an undertaking bail for a stranger 
for* the debt, "default, or miscarriage of another daht’s : 
within the statute. Bushdl v. Benin, 4 M. & Hcott, to hide 
022 : 1 Ring. (N.C.) 103 ; B L. J,, C. P. 279. quencef 

_ Stop on Freight.] — A declaration stated 4i 

that the plaintiff, a shipbroker, was retained by The plaintiff 
the shipowner to procure a charter for. a ship, A. 

on the terms that the plaintiff should collect the w bicii G. had entered a' 
frmcrht. and thereof retain his commission ; that 


If the plaintiff becomes 


u consideration of the clefen- 
» s t and of the defendant promising 
■y the plaintiff against the consc- 
no action lies upon such promise, unless 
writing. Green v. Cressicell , 10 A. & E. 
5;-5 . 2 P & D.°430 ; 9 L. J., Q. B. 63 ; 4 Jur. 169. 

’ having promised to indemnify 

G. against the consequences of a bail-bond into 

q ; . J the plaintiff s request, 

..... . and G., being forced to make a payment in con- 

irocure a charterparty; that se q Ue nce, it was agreed between the plamtni 
consideration of the plaintiff s au q the defendant that the plaintiff should 
Jit of collecting the freight, 0 pt a iri the money by discounting a bill drawn 1 
by the plaintiff, and accepted by the defendant. 
The plaintiff sued the defendant on the bill, and 
he pleaded that it was accepted for the plaintiff » 
accommodation : — Held, that a jury might find 
for the defendant on this issue, although the 
plaintiff was not liable on his promise to indem- 
nify, it not being in writing. Cresswell v. Wood, 
10 . A. & E. 460. 

-A promise by one co-surety 
not within the 4th 

7__. Is, and need not 

Thomas v. Cook , 3 M. & By. 444. ; 
L. J. (O.s.) K. B. 49. 


ujy uu vm.i pvv>..v .. | sequence, 

the defendants, in consideration of the plaintiti ^ 
abandoning his rigL. ... ~ — r ,- r « - ■ 

promised to pay him his commission. Ihe tacts 
were that the plaintiff agreed with the ship- 
owner to procure a charter for the ship, and that 
he should be authorised to collect the freight on 
the supposed voyage, as a security for his com- 
mission. The ship having sailed and letumed, 
the defendants, as brokers of the then owners, 
put a stop on the freight. A written agreement, 
on which the action was brought, was afterwards 

made and signed by the plaintiff, the defen- To co-Surety.} . v . 
dants. and the charterers, that the stop should to indemnify another is 
be taken off the freight, that the commission on section of the Statute ot Iraucu 
the charterparty payable to the plaintiff should be in writing. 1 
be paid to him by the defendants, and that no 8 B. & 0. 728 ; 7 
person signing that agreement should put any 
ston on the freight Held, that the agreement 
was an agreement to answer for the debt of b. Sufficiency of Note or Memorandum. 

another, within the statute, and not a transfer Genera n y ,l— A memorandum written by the 
of liability. Bull v. Lindsay, 4 hx. 45 , lb plaintiffs clerk, in the presence of the defendant, 
L. J., Ex. 354. {bat “the latter had called to say that he would 

TnflAurnitv asrainst Debt of Another.] — A be responsible for goods delivered to Mr. H., • 

partner in a firm agreed to indemnify the firm not a sufficient und^takii^ withm the fcJatute of 
mminst certain debts owing bv a named person 1 rauds. Dixon v. BroomJiM , 2 Ghit. ^ m 

1‘Uthe firm - Held that this contract was not a The defendant adc jessed the following 1 - 

^“™Khedebt of another person the 

Within <s 4 of the Statute of Frauds. Hoyle, leasehold property : [saw Mi. h. tins ciay, anu 
Di re lion l e v Moyle. 62 L. ,k. Ch. 182 : [1898] I told him he had better call on you, as he seem ea 
i t 'h ’ 84 : 0 E 145- 67 L T 674* 41 W, E. 81 very anxious to have the mortgage completed, and 

3 ' 2 14<> ‘ 67 ' L * ^ ° ’ I thought; he offered very fair terms ; but do as 

A promise to be liable primarily or in any you please about it. 1 - ta |f an ' 
event for a debt for which another person is mysolt respecting it, should there beany. Af 

already or is to become liable, irrespective of the the letter had been received, ^ 

ouestion whether or not that person fails to interview with M.r L. } and on the faith of such 
satisfy that liability, is an indemnity and not a letter lent 400 L to A. on the leasehold security . 
ima'rantee and need not bo in writing. Thtmas Held, that the lot terwas not usufticientguarun c 
v Cooi (infra) approved. Guild v. Conrad, 63 within the Statute of Frauds, as the WJiole pro- 
T,. J., Q. B. 721 : 2 Q. B. 885 ; » E. 746 ; raise could not ho made out ; w‘t hout reference to 

71 l T 140 • 43 \V K ’(i-l- 9 C A. parol evidence. Holmes v. Mitchell, i O. i>. (Iv.b.> 

Indemnity on Prosecution of Action.]— A , , . . 

promist >v the i iloi ;r it m impa i note to 10 J.J — lhe ucteuoain, Imvniy ; J 
indeivmii ‘ih xvnerif hi will prew! ro enforce agree- 1 to pin 1 « «t ■ 1 • ' ''? K ; 

navmc-n the other pm h» note, the plamtit - eliv ere. 1 up & rbnn leas s. on • W h 

jmist 1 • in o turn-, in it is id unili tin h cmiu id i lieu, gir. can ■ > ■ 

St rnitc of Fra ids 1 7h hcortv. ViU*, 3B«p ten upon which the leases were given up 

Where J, parti desires an action brought then being no release of the debt, tlicic ivw lift 
against mother person, to be defended, in which consideration for the I O t, aim t ran as a 

. ' ' ■ , . ^ ■ 

. ‘ ‘ - : - - 
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guaranteed to them, and 2002. to Scott Brothers, 
and that the debt from Scott Brothers should 
be fixed at 1,0002., and that the agreement 
should be without prejudice to the security of 
' " ainst the defendant. Averment, 

before 
consideration 
3uld 

i t ;ed 

that the judgment should stand security for the 
j repayment of 1,0002. and interest. Averment 
Durhee , 1 of performance by the plaintiff,. and that 8002, 
and 2002. had been advanced, but never repaid. 

..d ig the promise as alleged. To 
the plaintiff put. in the following 

___ _ defendant, and another surety, 

dated before the execution of the deed by the 
’e hereby consent to the within 
jcuted by and between the parties 
-eiudice to the rights and remedies of 
- “ ' ’A for 10,000/. to 

j 2.” This letter had been annexed 

to the deed, and was intended to have been sent 
therewith to the defendant for signature, but the 
and the defendant signed it 
the deed. Semble, that this was 
the debt of another within 
but that if it was, there 
was a sufficient memorandum in writing, as the 
letter signed by the defendant incorporated so 
much of the deed as formed the consideration of 
Scott, 5 Ex. 907 ; 20 


it was had, as it did not cons 
| ri m in writing to satisfy the St 
yokes v. Thompson, 2 W. B. 78, 

Where the contract the judgment ag; . , . 

and surety is contained that after the making of the deed, and 
^faction by the creditor the execution by the plaintiff, in o 
the bill no other evidence that the plaintiff would execute it, and wc 
atisfy the Statute of advance 8002. and 2002., The . 'defendant promr 
-n the face 
ation the surety 


Bill of Exchange.] 

»t ween a creditor, de 
. a bill of exchange, 
rainst the surety oil 
Ve the bill is required to s: 
rauds, if the obligation appearing on 
: the bill is the precise obligal— - 
as agreed to undertake. Holmes v. 

Be joinder traversim 

-Where A. by letter entered prove this issue, 

, who acknowledged its letter from the 
andum at the foot of a 

it; and afterwards plaintiff: “W 
deed being exe< 
without pr 


Indorsement, ^ 
into an agreement with B., 
terms by writing a memor 
copy of the letter, and signing 
C became guarantor for B. to A. by an indorse- 
ment on the back of the copy of the same letter, . A 

referring to the terms of the agreement therein the plaintiff, unde r his pulgmen 
contained : — Held, in a- - — 
that the reference by the indorse 
of the agreement as forming par 
ti 0 n was a sufficient memorandum of the con- 
sideration within the statute. Stead v. Liddard , | wli 
8 Moore, 2 ; 1 Bing. 196 ; 1 

The plaintiff, at the request ot the defendant, 

. r - 1 V.~ ii.-.i.-l -fr\r> K-rr Vkillc 

sold to C, 
and reeeiv 

guarantee, signed by him . ~ ~ ^ « , . . 

me your two drafts upon C. for 200/. and 1462. at his promise. Macrovy v, 

six months from this date, I undertake to get them L. J., Ex. 90. , , 

accepted by him, and to see that they are duly Where the defendant undertook to guarantee 
paid.” idwas afterwards discovered that the to the assignees of a bankrupt the payment of 
draft for the sum mentioned as for 1461. should 1001. due to the estate of the bankrupt from t - 
hat been for lSOl T and. accordingly the plain- for articles delivered to the latter tor the use of 
tiff drew bills for 2001. and loOl., which the his trade, so that the guarantee should not be 
defendant got accepted by C., and gave to the put in force apmstdhr^e^nt||t^whote 
plaintiff, and then wrote across the guarantee as years from its date ; and fat, (ktpn^Wpoc 
follows* U I have received the two drafts (one viously to the guarantee, wrote a Icttei to the 
being for 1 501. instead of 1 161., there being an error assignees proposing the terms on which it was to 
in the invoice or 4 IX both accepted by C.” The be given, and afterwards recognised it .— Held, 
nlaintifl signed thfc receipt, but not the defen- that the correspondence and guarantee were to 
Sant The plaintiff having declared on the instru- be taken together, and constituted a sufccient 
meat as a contract, in consideration that the consideration for the promise, although it was 
plaintiff would, at his own expense, procure objected that no consideration was expressed 
stamps for and draw two bills, one for 2001. and the face of _the guarantee itself. Coe > . Dvjfield, 
the other for 1502., at six months, and deliver 7 Moore, 252. . 

them to the defendant, he would get them accepted The defendants, who were m partnership asrail- 
aud sec them paid Held, that the instrument way contractors, under the name ot W., A.A ko., 
was a valid memorandum of the contract declared contracted with a railway comply to do 'certain 
on within the Statute of Frauds, since the works. U. and h. made a sub-contract with 
indorsement, having been made for the purpose the defendants to do part ot the work, and toi 
of correcting the mistake, and being written by that purpose, requiring coals to make bucks, 
the defendant on the same piece of paper as the A., without the knowledge 01 assent ot . 
nrio-mal undertaking. must be considered as co-partners, signed in the name of the Ann, and 


an action on the guarantee, | recover A, 0002. 
iment to the terms 
■t of one transac- 


letter alone was sem 
Thout seein 

; 1 L. J. (o.s.) C. P. 52’ I not a promise to pay 

’ t, I the Statute of Frauds 

. some wine, to be paid for by bills, 

-ed from the defendant the following 
Upon your handing 
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September 16th. 14 "We acknowledge to nave j 
received from you the sum of "10/. as under :j 
a mortgage on the estate at T„ the property or | 
Mr* Burton* B 6oZ. ; a mortgage on the estate at 
F.. the property of Mr. Baldersom B.)U/. liic 
plaint ill advanced money through the defendants 
on mortgage of the property, and snbse piently 
sued them as guarantors of the mortgage : rleici, 
that the two letters could be read together and 
were a sufficient memorandum of the contract 
within s. 4 to the Statute of Frauds, and that 
the defendants guaranteed that the loan wouul be 
repaid. Shea* s v. J hhnhleby. 76 X. 1. dh 
€. A. 

0uarant.ee addressed to no one.] — A guarantee 
not addressed to any one will enure to the 
benefit, of those to whom and for whose use it 
is given. Walton v* Dodson, 6 Car. &> I. 162. 

Payment of Consideration, by whom.]— u I 

hereby 'guarantee you the payment of the pro- 
ceeds ‘of the goods you have consigned to my 
brother, and also any future shipments you may 
make in consideration of 2*. (id. paid me, is a 
sufficient memorandum within the statute to 
make the subscriber liable to the vendor, not- 
withstanding it does not expressly disclose by 
whom tint 2s. 6d. was paid. Dutchman v. Tooth, 
5 Bing, (N.C.) 577 ; 7 Scott, 710. 

The intendment will be, that it was paid by the 
party to whom the memorandum was given. -lb. 

See further, Contract. 


important to "distinguish. (1) Those in which 
there is an agreement to constitute, for a par- 
ticular purpose, the relation of principal and 
surety to which agreement the creditor thereby 
secured is a party ; (2) those in which there is a 
similar agreement between the principal and 
surety only, to which the creditor is a stranger ; 
and (3) those in which, without any such con- 
tract of suretyship, there is a primary and a 
secondary liability of two persons for one and 
the same debt, the debt being, as between the 
two. that of one of those persons only, and not 
equally of both, so that the other, if he should 
be compelled to pay it, would be entitled to 
reimbursement from the person by whom (as 
between the two) it ought to have been paid. 
Duncan , Fox j' Co. v. North <$' South Wales 
Bank, 50 L. J.,' Ch. 355 ; 6 App. Cas. 11 ; 43 
L. T. 706 ; 29 W. R. 763— H. L. (E.) 


of a surety only. Other v. Iteson, 3 Drew. 1 1 T ; 

3 Eq. R. 562 ; 24 L. J., Ch. 654 ; 1 Jur. (N.S.) 
568 ; 3 W. R. 332. 

Signature by Agent.] — By 9 Geo. 4, c. 14, s. 6, 
a false representation as to the credit of another 
person, in order to maintain an action, must be 
signed by the person making it, and not by an 
agent. The plaintiff sued 3. and G. jointly for a 
false representation with respect to the solvency 
of Sir William Russell. J. was sued as the public 
officer of a banking company formed under 7 
Geo. 4, c. 46, and G. was the manager of one of 
: their branches. The plaintiff was a customer 
of the S. bank, and requested the manager of 
that bank to inquire for him as to Sir William 
Russell’s credit. The manager wrote a letter 
addressed to the manager of the banking 
company, requesting information -whether Sir 
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that such I was signed by both the defendants Held, that 
rere not liable jointly for the whole amount, 
of I Fell v. Godin, 7 Ex. 185 :* 21 L. J., Ex. 145. vy , 
Second tenant in tail joins in a mortgage and 
as | bond with the first, who receives the money 
■Held, to be only a surety, and the real 

■ ; ■ • ■ " ‘ " 11 al estate of 

the first, although he had joined in hopes to 
Robinson v. Gee, X Ves. 251. 

j h net a Action by one of several Parties.] — E., as attor- 
14 . (Lord ney foy the executors of M., having sold an estate, 

••e a party to a share of the proceeds of which W. was 
"• 'entitled, as legatee of M., and the defendant 

W.’s share of such proceeds under an 
, Son. agreement with W., the executors paid the 
letter amount to the defendant on receiving from him 
•esented G. to a guarantee, addressed to E., and also to the. 
and tacitlv executors of M., to indemnify them and each ot 
insol- them against any action by W. Held, that they 
v i- might sue on this guaran tee without joining E. 
not Place v. Delegal , 4 Bing. (fi.C.) 426 ; 1 Am. 185 ; 

1 Scull, 249 ; 7 L. J., C. P. 227. 

E. covenanted with the three plaintiffs to com- 
lb I plete certain houses by a day fixed, on three 
several parcels of land mortgaged to the three 
“ plaintiffs respectively, and. they covenanted to 
advance money to enable him to do so. In con- 
sideration of this arrangement the defendants 
m v - 1 jointly and severally guaranteed to the plaintiffs 
and that E. should duly fulfil his covenant and it 
- reed that their joint and several liability 
should not exceed 100Z. E. having made default : 
—Held, that the three plaintiffs were entitled to 
recover in a joint action on this guarantee, in 
respect of damnges sustained by any one of them, 
to the extent of 100Z. Pugh v. String field, 27 
L. J., C. P. 225 ; 6 W. B. 487. And see S. 61, 

document drawn 4 C. B. (N.s.) 364. 

as Where a man covenants with two or more 
ie. jointly, yet if the interest and cause of action 
P of the covenantees be several, and not joint, the 

i 1 

; may bring an action for his 
s, notwithstanding the words 
* *- 1 . Palmer v.SparsJiott , 
4* Scott (N.E.) 743; 11 L. J., 


use than through G , . 

■itten, and gave him no express | they w 
the letter ; but the writing 
an act done within the scope 
authority conferred on G, 

that the signature of G. to the lent . , . . - - , 

, e considered the signature of | estate not liable m aid of the peisonaJ 
any itself. Swift v. Jewesbury, 

; L. R. 9 Q. B. 301 ; 30 L. T. ] prevent a recovery 

31 9-— Ex. Ch. 

nature of an authorised agent is not a 
within 4 Geo. 4, c. 1 
s. 6, whereon to char_ . . 
a false representation. Williams v. _ 

- 232 ; 21 W. B. 386. I claiming 

were trading as M. & Son. 
wrote to the plaintiff a Lw.. 
in which he repru. 

This letter was shewn to 
MV J. LI., the father. G. proving 
Held, that, notwithstanding the ratifica- 

~ H., the letter was net. - 

""" ■ ■ L y to be charged,” within the | 6 Scott, 249 
y of the above statute, .so as to make him 
false representation therein. 


knowledge, other* 
letter had been wi 
authority to write 
such a letter was 
of the general s 
manager : — Held, 
lettercould not 1 
the banking comp 
43 L. J., Q. B. 56 
31 : 22 W. 3? 

The si 

sufficient signature 
Tenter den’s Act), 
making 
Mason, 28 L 

C. M. and A. M. 

A. M., the son, 
signed M. & Son. 
be solvent, 
ratified by_0. M. 
vent . 

tion of the letter by C. M. 
signed by the “ party t- 
meaning of 2 
liable for any 

Joint and Several Guarantees. ] — A. and B. 

gave a joint and several guarantee to be respon- 
sible for the printing account of a company ; B, 
afterwards became the secretary of the company : 

A. was sued separately on the guarantee, 
pleaded equitably, that he gave it on the faith | was agi 
that some other person than B. should be secie- 
tarv. which the plaintiff well knew, and assented 
to and that he had never consented that B. 

should be secretary Held, bad. Bur ridge v *i" , % 100/ 

Ch ild, 10 Jur. (N.S.) 106. I to the extent ot 10 — 

A declaration by A. against B. upon a gua- 
rantee is supported by proof of a : 

up in the plural number, and concluding, * as 
witness our hands,” but signed by B. alone 

Norton v. Powell, 4 Man. & G. 42 ; 1 • - •> • 1 ■ ”^ena^t' shall ^ betaken to he several, and each 

A as principal, and three sureties, B„ C. and of the covenantees may ’ ' 

D executed a bond to E. for the fidelity of A. particular damages, notv 
in certain duties for which he was employed by of the covenant aie joint. 

E., the bond being in the following form : 'We, 4 Man. & G. 137 , . 

A. B„ C. and D., are held and firmly hound to C. 1 . 204. 

* ~ 01 each ’ t0 - be I - aid *?- ® By Partners.]— One partner has no incidental 

lereby authority to hind another in the name of the firm 
of our by a guarantee of the debt of a third person ; and 
rery of therefore it is necessary in such case to give some 
b bond evidence of authority from him who did not sign 
Lffiffig for his subsequent recognition. Duncan v. 
,<v in the event of Lowndes, 8 Camp. 478 ; 14 It. B. 815. 
and that therefore, But a subsequent parol acknowledgment ot 
one of the obligors, the other partner is evidence of such an authority. 

to an v _ 4 partner may give a guarantee where the 

obligation has reference to business connected 
■uarantee with the partnership, and where the guarantee 
the form "of a joint is notified to the firm, and they do not dissent 
One of the from it. Notte, Ex parte, 2 Glyn &. J. -J.*. 
thereof the hank A., B. and 0. were railway contractors m part- 
, i-Held. nership, and had entered into a contract to do 

liable to the hank certain work for a railway ^ 

idn - 1 entered into a sub-contract to do part of the 
art bricks were required ; and 
that D. should have coals to 
In order to induce the plaintiff 
coals, A., without the previous 
ibsequent assent of his co- 
into a guarantee, in the name 

act wa.ihJU.oio,, Wi,w.vv. iiiLW a to 1 *""- 1 * . ... 

This I of the firm, to secure the payment ot the puce 


C. P. 227 


7 L. J, 


E. in the sum. of 5i 
executors, administrators, and 
payment, well and truly to be 
bind us, and each of us, our 
heirs, executors and administr; 
them, by these presents ” H 
was the separate bond of each obligor, bindim 
each to pay the sum of 5< “ 
default by the principal ; 
the payment of 50Z. by B., 
after breach, was no answer 
bond against another obligor, G. 

Cahill 6 L. K., Ir. 440. 

A firm of bankers took a continuing g 
for advances to a customer in tW 1 
and several bond from two sureties, 
sureties died, and after notice th-. 
made further advances to the customer 
that the surviving surety was IffibL A 
in respect of such advances. Beckett 1 
51 L. J., Q. B. 597 ; 9 Q. B. D. 78^ 
defendants had gi v en ihe phim m- a 
guarantee, which, after stating the consideration, 
was in the following form ; “ We undertake anc 
. guarantee that the 400Z. and interest shall be 
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4. When Concluded. 

Wiiat is an Acceptance of Offer,] — The defen- 
dant being desirous of having goods shipped to 
K. & Co., his agents in India, applied by letter 
on the 9th July, 1868, to the plain tiffs, who were 
manniacr urers of edge tools, carrying on business 
at Sheffield, asking the price of certain tools to 
bo sent out to India to the firm of 1C & Co. The 
plaintiffs in reply stated their lists of prices, and 
that then terms were cash settlement in England 


sued the defendants to recover the sum of :Um/. 
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of the coals to be supplied to D. by the plaintiff : j 
— Held, that 1 B. and C. were not liable on the j 
cuarard.ee. Brettel v. William, 4 Ex. 623 ; 19 | 
L. J..: Ex. 121. ' ' ' . j 

By Directors of Company.] — Where some only j 
oil a body of directors have given a guarantee, j. 
they are primarily liable, unless the other 
directors adopt if. borer. Deo l, a nil ( 7 nyvr Ports 
Pi/.. In re, Londeshoronqh (Lord), Ex parte , 1 
E'j. It. 271 ; 1 W. R. 363. 

To Member of Firm, ] — A guarantee for goods 
addressed to one of two partners maybe declared 
cm as given fco both, if it appears that the par t- 
ner to whom it "was addressed did . not carry on 
any separate business. Walton v. Dodson, 3 
• Oar. & P, 162. / 

Where a guarantee was given personally and 
individually to one of several partners in a firm : 
— Held, that an action should be brought in the 
names of all the firm, as it appeared that the 
guarantee was intended for the benefit of all. 
(rar ret t v. Handley, 7 D. Ac Ii. 144 ; 4 B. & C. 
664 : 1 Gar. Ac P. 483 ; 27 R. R. 403. 

1 f a plaintiff has been applied to to lend money 
to A., and the plaintiff requests a firm of which 
ho is a member to do so, and they advance the 
money, debiting A. in their books, the plaintiff 
cannot maintain an action against a third 
person, who has guaranteed the repayment of 
the monev to he advanced to A. by the plaintiff. 
Ih. 

A., a member of a firm of A. Brothers, of South 
America, went to Hong Kong, to enforce a debt 
due by B. Ac Co., of that place, to his firm. Upon 
B. Co. being threatened with proceedings, they 
applied to C7 Ac Co. for assistance, C. Ac Co. 
agreed to advance B. Ac Co. the money to pay 
their debt by remitting the amount to A. Ac Co., 
and afterwards, in pursuance of this agreement, 
and in consideration of A.’s not proceeding to 
sue B. Ac Co., gave an undertaking in writing 
whereby C. Ac Co. promised to remit the amount 
to A.’s agent in London at the expiration of six 
months, whereon A. gave B. Ac Co. a receipt in 
full for the debt due to the firm of A. Ac Co, 
0. & Co. afterwards repudiated their obligation 
to remit the amount to A. Ac Co. A. brought an 
action against C. Ac Co. : — Held, that the con- 
tact being entered into with A. personally, 
upon Ids undertaking not to sue B. Ac Co., con- 
stituted a personal agreement ; and that A. was 
entitled to sue C. Ac Co. in his own name, with- 
out joining his partners in the action. Aqaoto 
v. Forbes. 14 Moore, P. C. 1(50 : 4 L. X. 155 : 9 
W. R, 503. 

■ Guarantee to Mortgagee — Right of Transferee 
of Mortgage to Sue— Amount Recoverable.]' — 

In 1879 the defendants wrote to the plaintiff, by 
letter dated September 15 : “ Burton, Balderson. 
Dear Sir, — We hereby guarantee the safety of the 
above investments ” ; and by letter dated Septem- 
ber || | “We acknowledge to have received from 
you the sum of 710/. as under: a mortgage on 
the estate at ff| the property of Mr. Burton, 
860 1 : < j mortgage the estate at F., the pro- 
perty of Mr. Balderson, 350/.” The plaintiff A. 
advanced to Burton on mortgage of the estate at 
T. ti v sum of 360/. through the defendants In 
1 891 tile plain ff A. .-onveyed ai 1 transferred 1 o 
the plaintiff lb, in consideration of 300/., the 

"Hf-.Tl Atir r-.-p r]i, . 1 QUA fTv/i 0 o i > -■ t i-OL 


from, them as guarantors of the mortgage : — 
Held, that the plaintiff B. could not sue upon 
the guarantee., and the plaintiff A. could recover 
only 60/. Sheers v. Ttimbleby , 76 L. T. 709— 

C.A. : ■ . . . 

Guarantee to Inhabitants of Town.] — The 

defendant, on occasion of there being a great run 
upon a banking house, went to the bank and 
told the holders of notes issued by the bank, who 
were waiting for payment, that he had come to a 
resolution to support the bank with 30,000/., at 
which the holders present were satisfied, and said 
the v would take no more money than was neces- 
sary, and would keep the rest of their notes till 
they got again into currency ; and afterwards 
the defendant signed the following written 
paper : “ I do hereby authorise G. B. to assure 
the inhabitants of Pembroke and its vicinity, 
that I do hereby undertake to be accountable for 
the payment of the notes issued by the Milford 
Bank as far as the sum of 30,000/. will extend 
to pay ” : — Held, that, the bank having after- 
wards stopped payment, the defendant was not 
liable upon this undertaking to an action by an 
individual holder who had taken the notes 
after notice of such undertaking, but before the 
stoppage. Phillips v. Bateman, 16 East, 356 — 
Ex. Ch. 

Evidence as to.] — A letter addressed by the 
defendant to Mr. CL, who was the plaintiff’s 
attorney, stating that “ the bearer, D. Williams, 
has a sum of money to receive from a client of 
mine some day next week, and I trust you will 
give him indulgence till that day, when I under- 
take to see you paid,” and signed by the defen- 
dant, is evidence to charge him with the debt due 
from Williams to the plaintiff, upon parol proof 
of its amount, and that Mr. (L, to whom it was 
addressed, was the attorney of the plaintiff, and 
received the letter in that character from: 
Williams, the bearer, and not as the principal 
and creditor. Bateman v. Phillips, 15 East, 
270. 

— — Authority of Agent.] — The managing- 
clerk of the firm, without the knowledge of B. 
and C., wrote letters to the plaintiff containing 
evidence of an account stated respecting the 
amount due under a guarantee : — Held, that, as 
the giving the guarantee was not a partnership 
business, the letters of the clerk respecting it 
were not evidence of an account stated as against 
B. and C. Brettel v. Williams , 4 Ex. 623 ; 19 
L. J., Ex. 121. 

Evidence that a son had in three or four 
instances signed bills of exchange for his father 
is sufficient, in an action on a guarantee, to 
warrant the production and reading an instru- 
ment which purports to be a guarantee by the 
father in the handwriting of the son. Watkins 
v. Vince, 2 Stark. 368. 
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defend? i promised tru plaintiff that she should 
not be called upon, The jury round t bar A. and 
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when the trustees, discharged the wife from the j 
contract : — Held, that D. was not liable as surety, 
as t he sale professed to be to W . and wife by the : 
three trustees, while in fact the sale was to vv . | 
only, and as such was an ineffectual and void sale. 
De li refte* v. Goodman . , 9 Moore, P. C. Id 6. 

The plaintiffs’ agent entered into a contract to 
supply bricks to a builder at certain prices “ to be 
taken within four months from the date thereof. 
Month’s account, and bill at five months from date 
thereof, the due performance of this contract 
by ” the bulkier being guaranteed by the defen- 
dant This was signed by the defendant, but he 
and the plaintiffs agent both understood and 
agreed that he was thereby guaranteeing only 
the acceptance of bills by the builder. The 
v : .plamtiifs ' always believed the defendant had 
guaranteed the payment of the bills, and heard 
nothing of the agreement of their agent with the 
defendant. The agent had received no authority 
from the plaintiffs to assent to such a guarantee 
as the defendant intended, and the plaintiffs 
supplied the bricks on the faith of the guarantee, 
as they interpreted it : — Held, that the contract 
was a guarantee for tlie payment of these bills, 
and that this was not such a mutual mistake 
between the parties as to constitute an equitable 
ground of defence to an action upon the guaran- 
tee. Iltiy men v. Cover , 25 L. T. 903. 

Subsequent Ratification.]— In an action for a 
balance due upon a note, it appeared that the 
amount had been advanced by the payee to one 
of the makers, on his undertaking that three 
other persons, of whom the defendant was one, 
would sign it with himself as his sureties. Two 
of the three did sign it, and the money was 
advanced. The defendant, when afterwards 
applied to, declined to sign it for some time, 
declaring that he had not authorised a note for 
so large an amount ; but ultimately he signed it, 
and made payments upon account : — Held, that 
he was liable upon it for the balance. Dodge v. 
Pringle , 29 L. J., Ex. 115. 

5, On acceptance or Payment of Bills 
or Notes. . 

Effect of Acceptance.]— The acceptor of a bill 
of exchange knows that by his acceptance he 
does an act which will make him liable to in- 
demnify any indorser of it who may af terwards 
pay it. ** The indorser is a surety for the payment 
to the holder, and, having paid it, is entitled to 
the benefit of any securities to cover it deposited 
with the holder by the acceptor. Dunoon, Fox , 
A’* Co. v. Forth 'and South Wales Bank, 50 
L. J., Ch. 355 : 0 App. Cas. 11 ; 4 ft L. T. 706 
29 W. B. 763 — H. L. (E,) 

Extent of acceptance of bills by a surety. 
3k Fee v. Morris , 7. Jur. 387. 

Proof or Guarantee by Parol.] — In an action 
on a bill of exchange, where the defendant had 
indorsed it as security for the acceptor : — Held, 
that, as thy action was : ’ Ah on ihe bill, and 
not on the guarantee, the agreement to become 
si Tty could 1 1 *( v ed by v rol t n kmce. Wil 

hi neon v. fined n. 50 L. 5., Q. B. 338 : 7 Q. B. D. 
'‘36 : 46 L, T. 123 ; 29 W. B. 458— C. A. 

A. wanrin r nc ) y, he and tin clefent mt ap 
plied to he plaintiff r drawn bill, to be accepted 


the defendant were both principals in the trans- 
action Held, that the plaintiff, having paid 
the bill, was entitled to receive the amount 
without proof of a promise in writing under the 
Statute of Frauds. Batson v. Bing, 4 H, & H. 
733 : 28 L. J.. Ex. 327. 

A., at the request of and on a verbal offer by 
B. to indemnify him against loss, joined with C. 
in a joint and several promissory note, which he 
was afterwards compelled to pay Held, that 
the offer to indemnify A. was not an agreement 
within the Statute of Frauds, and need not be 
in writing and A., having afterwards become the 
executor of B.. was entitled to retain the amount 
paid bv him on the note as a debt due to him 
from B.’s estate. Wildes v. Dudlmo, U L. J., 
Ch. 341 ; L. R. 19 Eq. 198 ; 23 W. R. 43o. 

A., as agent for some manufacturers, sold to 
B who likewise acted as an agent, a quantity of 
shoes, and received bills of exchange in payment ; 
B.. being pressed to indorse them, refused, but 
wrote a letter to A., hi which he inclosed the 
bills, and added, “ that, should they not be 
honoured when due, he (T.) would see them paid ” : 

Held, that this was a sufficient agreement to 

bind B. to pay for the goods in default of his 
principal. Morris v. Stacey, Holt, N. P. 15o. 

Discounting* Bills.]— The plaintiff had con- 
tracted to supply goods to C. & Co., to be paid 
for in cash on each delivery. C. & Co. being de- 
sirous of obtaining the goods at a month’s credit 
instead of cash, the defendant (who had an in- 
terest in the performance of the work upon which 
the goods were to he used) promised the plaintiff 
that if he would supply the goods to C. & Co., 
drawing upon them at one month, and would 
allow him (the defendant) 31. per cent, upon the 
amount of the invoice, he would pay the plain- 
tiff cash and take C. & Co.’s bill without re- 
course ; in other words, buy the bill of him 
Held, that this was a contract to answer for the 
debt of another, and must be in writing. Mattrtt 
v. Bateman, 1 H. &.R. 109 ; 35 L. J., C. P. 40 ; 
L. R. 1 C. P. 163 ; 12 Jur. (N.S.) 628 ; 13 L. T. 
410 ; 14 W. B. 225 — Ex. Ch. 

M. drew bills upon the B. and A, Company ; and 
a banking company, under an agreement with 
M guaranteed the acceptors (also a company) 
tiiaTfliev would supply them with funds to meet 
the bills* S. discounted the bills, being informed 
by M. of the guarantee of the banking company, 
but he gave no notice to the banking company 
or to the acceptors. Afterwards the banking 
company arid the acceptors suspended payment 
and were wound up. M. also executed a deed, 
of composition with his creditors : — Held, that 
S. had no equity to rank as a creditor of the 
banking company in respect of the guarantee. 
Bar nod's Banking Co.. In re, Stephens, Ex parte , 
L. R. 3 Ch. 753 ; T9 L. T. 198 ; 16 W. R. 1162. 

“Renewal”—' Variation — Discharge of Surety.] 
— The holder of two bills about to fall due 
agreed with the drawer (F.) to renew them if the 
testator guaranteed the new bills, and the holder 
wrote to the testator to that effect ; the testator 
replied, ;i I hereby guarantee the payment by F. 
of two bills you intend to renew for him, one for 
1 ,043h iffy, od . and the oilier for 462Z. (U. 6d., 
dm respectively 28 inst. uid 4 proxA Two 
bills, were drawn by the holder on F. at three 
months, both dated the same day, f( * amounts 
differing froi i the fom ei bills, but for the same 
iul i- bills were not 
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t . jjgifl that the word “renew” was not having been so made by him as such surety ; and 

used in ' the’ technical sense by the testator, but that the plaintiff, without the consent of the 
that he meant to guarantee the payment of the defendant, gave PI. time for the payment of the 
amount of the old bills, and that nothing had note : — PI eld, that the defendant was entitled to 
happened to discharge him from his guarantee, judgment, on the ground that the plea sufficiently 
Barber v. Machrell , 2 R. 72 ; 68 L. T. 29 ; 41 stated that the relation of principal and surety 
\Y K 841— C. A. existed between the defendant and the principal 

debtor inter se, and that the plaintiff had know.- 
Principal or Surety.] — Where two persons ledge of that fact when the note was made and 
ffive a joint note for the debt of one, it is neces- received by him, and when he gave time to the 
sar v.* in order to give the other the rights of a principal debtor. Pooley v. IlarraMne, 7 El. & Bl. 
surety as against the creditor, to show that he 481. 

"was only a surety, that the creditor knew him to One of the makers of a joint note may show 
be so and that he accepted him as such. Strong that he was a mere surety for the other party, 

v. Foster 17 0. B. 201 ; 25 L. J., C. P. 106 ; 4 and so known to the plaintiff, the payee of the 

W ]{'. ]51. note ; and that the plaintiff has taken a compo- 

A person appearing on the face of an instru- sition from the principal debtor. Hall v. Wilcox, 
merit to be a principal debtor, jointly with 1 M. & Rob. 58. 

another, cannot at law set up, as against third A. and B. gave a joint promissory note, upon 
parties that he was only a surety, Ib. which money is lent by (J. to them, and by them 

'a., being a customer of a bank, got B. to join to D. B. becomes a bankrupt, and A. is obliged, 

him in a note to the bank, and sent the note to after the bankruptcy, to pay the note : — Held, 
the bank, intimating that he had got B. to join that he is not a surety for B., but that A. and B. 
him in it but the note was not entered in A.’s are principal debtors or co-sureties, and therefore 
account. After it became due, A. had a balance that A. could not prove for a moiety of the note 
at the bank larger than the amount of the note, against B.’s estate. Porter, Hx parte, 4 Deac. & C. 
In an action on the note, by the bank against B., 774 ; 2 Mont. & Ayr. 281 ; 4 L. J., Bk. 86. 


he pleaded that he was only surety, and was ac- 
cepted as such by the bank ; that the bank gave 
A. time for the payment of the note, and for- 


Joint or Several Liability.]— A surety, who as 
such was indebted together with his principal 


bore to enforce payment, and the bank might upon a joint note, received from the holder a 
have obtained payment from A. if they had not letter, stating that the holder was about to make 
given him time Held, that even if B. could the principal a bankrupt, but could not proceed 
say in equity that he was surety, the plea was without joining the surety, and asking whether 
not proved, that it did not appear that he was the surety would join the principal in a fresh 
accepted as surety, that there was no evidence note payable jointly and severally. The surety’s 
that time had been given to A. so as to discharge solicitor answered that the surety would in a 
B., and that the bank did not, by refraining post or two pay the amount and interest due on 
from appropriating A.’s balance to the payment the joint security : — Held, that the contract was 
of the note, discharge B. from his liability on it. not changed, and that the surety had, neither at 

law nor in equity, rendered himself severally 
A borffi fide holder of a bill or note cannot be liable. Jones v. Beach , 2 De (4. M. & G. 886 ; 22 
prejudiced in the rights which he has, according L. J., Ch. 425. 

to the terms of the instrument, by knowledge Quaere, whether the dicta in Thorp v. Jackson 
that the acceptor or maker is surety for another, (2 Y. & Coll. 561) can be supported, and whether 
and where there is no specific agreement at the a joint loan creates in equity a joint and separate 
time when he takes the instrument to receive it liability, lb. 


from the acceptor or maker as a surety only. 
Manley v. Boy cot, 2 El. & Bl. 46 ; 22 L. J., Q. B. 
265 ; 17 Jur. ill 8. 


Appropriation of Balance of Current Account 
to Payment of Note.]— The plaintiffs lent 1,000Z. 


T 


If one maker of a note signs as surety only for to B., one of their customers, upon the security 
the other, and the payee has notice of this when of a joint and several promissory note, payable 
he takes the note as security for money advanced on demand, made by B. and the defendant, a 
to the principal, he cannot give time to the prin- solicitor, and also upon the deposit of the deeds 
cipal without the consent of the surety. If he of a house of which R. was the owner, together 
does so, the surety is discharged in equity, with a memorandum signed by B. that; the deeds 
although the pavee has never agreed to treat him were deposited as security for any general balance 
otherwise than" as a principal liable upon the not exceeding 1,000L, which might then or there- 
note, for an equity arises from the relation of after be due to the plaintiffs from him. The 
principal and surety, and notice thereof to the memorandum contained an undertaking by B. 
payee, and if the surety is sued on the note after to _ execute a legal mortgage of the house, but 
such time given, he may set up the defence by a this undertaking was not carried out. Sub- 
plea on equitable grounds. Greemmgh v. M Cle- sequently, in March, 1875, an arrangement was 
land, 2 EL & El. 424 ; 30 L. J., Q. B. 15 ; 6 Jur. entered into without the knowledge of the defen- 
ds.) 772 : 2 L. X. 571 ; 8 W. It. 612— Ex. Ch. dant, between the plaintiffs and B., whereby it 
S. L\, In lor y. Burgee. 5 Fi. 6c X. 1 : 29 L. J., was agreed rhar the plainti s s >u)d not press 
Ex. 7 ; 5 Jur. (u.s ) 1317 ; 1 L. T. 12 ; 8 W. R. 27. for repayment of the loan, but that B. should 
Action by payee against maker of a note. Plea, pay instead a higher rate of interest than that on 
on equitable grounds, that the note was made by which the loan was originally^ made, and this 
the defendant jointly with H. as the surety only higher rate was afterwards debited to B. in his 
of II., and was delivered to the plaintiff, and current account. The loan and current account 
- 1 opted bv 1 ii i up* j mes} r< ss ig \ * u k nt tl i \vc e always kepi dis nc an 1 f r soi 10 1 H is 

tire defendant, should b< liable thereon as surety subsequent to this arrangement the plaintiffs 
only for H.. and thus. the plaiuiiff at the time always had a nalance exceeding I.4<J0i. to the 
the note was made had knowledge f the same credit of B The plaintiff having pressed for 

tol. xi. 37 


iiam 



Interest.] — A party who guarantees the due & 
payment of a bill of exchange by the acceptor is , 
liable for interest upon it, if it is not paid when 
due. Ache nn an v. Ehrensperaer, 16 M. A W. 

99 ; 1 6 L. J., Ex. 8. " ‘ ^ 

Lending Acceptance,]— -Where a plaintiff lent — 
his acceptance to a defendant : — Held, that the ^ 
term implied a contract of indemnity, and might 
be declared on as such. Mcymdds v. Boyle, 1 pi 
Man. A G. 7,53 : 2 Scott (n.r.) 45 : 1 Brink, L di 

Bill Brokers— Custom as to implied Authority or 
from Acceptor to make themselves liable to their of 
Bankers.] — It being proved to be the common ’ cU 
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the execution of a legal mortgage with the usual 
power of sale, the defendant’s partner, on behalf 
of and in the name of his firm, prepared a legal 
mortgage to the plaintiffs, another solicitor 
acting for B, This mortgage, which was executed 
by B„ secured the payment to the plaintiffs of 
any sum not exceeding 1,500/. which might there- 
after be due to the plaintiffs upon JBds general- 
account, with interest at G per cent., and also 
contained a covenant for payment three months 
after demand, and a power of sale in case of 
default. In an action brought upon the pro- 
missory note against the defendant, after default 
made by B. : — Held, that the defendant had 
signed and was liable upon the promissory note 
as principal, and that as there was no evidence 
to show that the plaintiffs had agreed to accept 
the defendant merely as surety, he was not 
entitled to be treated as such. York City and 
County Banhinq Co. v. Bahibridqe , 43 L. T. 732 : 

- 45 J. V. 158. 

The defendants signed a note as security for a 
loan from a club of which they were members. 
By the rules certain payments were made at 
every monthly meeting for particular purposes : j 
— Held, that the defendants, who signed as 
sureties for the other defendant, had no right to 
set off these monthly payments by the principal, 
as made on account of the sum secured by the 
note. Wright v. Hiehling, 36 L. J., G. P. 40 ; 
L. R. 2 C, P. 199 : 15 L. T. 245. 


and almost invariable practice of bill brokers in 
the city of London, not to indorse each bill of 
exchange which they have discounted for a 
customer when they rediscount it with their 
bankers, but to give to the bankers a general 
guarantee for all bills which they rediscount 
with them : — .Held, that when an accommoda- 
tion bill is drawn and accepted for the purpose 
of raising money for the drawer and the acceptor, 
the drawer in discounting the bill with bill 
brokers in the city of London has an implied 
authority from the acceptor to deal with them in 
the ordinary course of their business, and, conse- 
quently, that the bill brokers have an implied 
authority from the acceptor to make themselves 
liable on the bill under their guarantee to their 
bankers, and are, in the event of the bankruptcy 
of the acceptor, entitled to prove against his 
estate for what they have paid to the bankers in 
respect of the bill under their guarantee. Bishop, 
Ex parte, Fox. In re, 50 L. J., Ch. 18 : 15 Ch. D. 
400 ; 43 L. T. 165 ; 29 W. II. 144— C. A. 

See also Cases under Bills of Exchange. 


When Belay Discharges Surety,]— post, 
B. 9, cols. 1260 et seq. 


6. Construction and Effect. 


a. Generally. 


Presentment Unnecessary.]— Where a party 
guarantees the payment of a promissory note, if 
it- is not duly honoured and paid by the maker 
according to its tenor and effect, he is liable on 
his guarantee, if the note is not paid by the 
maker when due, without any presentment to 
him for that purpose. Walton v. Mascall, 13 
M. & W. 452 ; 2 D. A L. 410 ; 14 L. J., Ex. 54. 

A. guaranteed to B., that if B. would furnish 
C. with goods on credit, and draw upon C. from 
time to time for the price of them, A. would pay 
for the goods. B. supplied C. accordingly, and 
drew upon him, for the price of the goods, a bill 
which C. accepted, but did not pay at maturity. 
In an action against A. by B. for the value of the 
goods, he was not able to prove presentment of 
the acceptance to C. for payment, nor notice of 
dishonour to A. : — Held, that it was not requisite 
for B. 'to produce such proof ; for since A. was 
not a party to the bill, but only a collateral 
security, he was not entitled to take advantage 
of the provisions of the law merchant respecting 
transactions on bills of exchange or promissory- 
notes ; nor could he set up any laches on the 
part of B. with respect to the bill in question, 
unless he had sustained special damage thereby. 
Wtchcovh v. Humphrey, 8 Scott (n.r.) 540 ; 5 
Man. A G. 559 ; 12 L. J., O. P, 235 : 7 Jur. 423. 


For the Court.] — In an action on a guarantee, 
alleged to be contained in a letter and telegram 
in which there were no words of doubtful trade 
meaning, and the extrinsic facts not being in 
controversy : — Held, that the question, whether 
the words used amounted to a contract of 
guarantee, was for the determination of the 
court alone. Bank of Montreal v. Munster 
Bank , Ir. R. 11 C. L. 47. 


Form of Instrument.] — The following words 
were held not to constitute a contract to 
guarantee : Our friends H. and M. have pur- 
chased a cargo from G. Last year there was 
delay and trouble owing to bills of lading 
coming in different lots, and through more 
than one source, and without insurances being 
perfected. If you obviate a repetition of this 
now you will oblige us much. On presentation 
of cash order, and all documents at Union Bank, 
payment will be promptly made. Excuse this 
trouble.” Ib. 

A. A Co. bought certain wools of B. & Co., 
payable by the buyers’ acceptance at eight 
months ; but before the sale was completed, 
B. A Co. requiring some security in consideration 
of 11. per cent, obtained the following instrument 
from C. s signed by him : “ Gentlemen, — In con- 
sideration of 11. per cent. I hereby guarantee the 
due and correct payment of half the amount of 
136 bales of wool sold to A. A Co., as per con- 
tract,” Ac. Before the bill given to A. A Co. fell 
due, a fiat- in bankruptcy issued against C., and 
shortly afterwards against A. A^Co., and no 
dividend was declared under cither fiat. The 
bill was dul\ presented, and remaining i npaid : 
— Held, that the instrument was a guarantee. 
Willis, In re, 4 Ex. 530 ; 19 L. J., Ex. 30. 

Where A. wrote an order to B. to deliver two 
pipes of spirits to C., and it was obit eted that u 
did not amount to a guarantee, but was a mere 
order for the delivery of goods, without any 
promise to pay for them Held, that the effect 
of ^ the order was either to make A, the principal 
for or in the pi ice of C , or to make him 
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Mortgage Debt-Statute of Limitations.] latter to recover from the purchaser the amount 
In January, 1881, A. executed a mortgage to of re p a i rs ^ one to the subject matter of the sale. 

secure an. advance of 2, OOOZ. and interest, which Ih 1 J 

contained the usual covenants for payment of 

the principal and interest. On 9th May, 1882, Clause giving time to Makers.] — A document, 

B. executed a document in which he was in the form of a joint and several promissory 

expressed to “ guarantee ” to the mortgagee note by a principal debtor and a surety for 5Z. 
“ repayment -of the sum of 2,000Z. and interest payable by instalments, with the proviso that, in 
for the same.” A. paid off 600Z. of the mort- case of default in payment of any one of the 
sage debt and also the interest down to July, instalments, the whole amount remaining unpaid 
1891. The mortgagee in October, 1891, called should become due, concluded with the following 
upon B. to pay the balance remaining due with clause, namely : “ Time may be given to either 
interest under his guarantee, and upon his refusal without the consent of the other and without 
to do so the mortgagee in May, 1892, brought an prejudice to the rights of the holders to proceed 
action against him to recover the same : — Held, against either party, notwithstanding time may 
upon the construction of the document of 9th be. given to another”: — Held, that the clause 
May, 18S2, that B. made himself answerable for was a mere consent or licence that time may be 
the* repayment of the 2,0001 and interest in given to the principal debtor, and that if time 
accordance with the terms of the mortgage ; be so given the surety will not avail himself of 
that as the mortgagee did not bind himself not that as a defence. Yates v. Beam, 61 L. J., 
to sue A., he must be treated as having agreed to Q. B. 446 ; 66 L. T. 532 ; 56 J. P. 565. 
abstain from suing for a reasonable time; that _ , . , . , __ ■ * i . , . « 

«uch time expired Ions before the commence- Contract that Notes he held as Security only.] 

ment of six years before the action was brought, ~ Lh ! two promissory notes being 

and that therefore the mortgagee’s claim against at> o ut to sue the niakei, the brother of the 
B. was barred bv the Statute of Limitations f al « r agreed to pay 200Z to the payee in trust 
<•21 Jac. 1, c. 16). ' Ilenton v. Padcluon, 3 R. 450 ; f ° r E- or 61. 10y per quarter, so long « the SOW. 
68 T T 40“ * should be unpaid, so that the notes should be 

1 ’ * * suspended and rendered inoperative so long as 

letter by Solicitor — Personal liability.] — the brother continued to pay 6Z. 10.v. a quarter 
The defendant, an attorney, wrote the following to the payee ; and on payment of the 200Z., all 
letter to the plaintiff : “ Sir, — Mr. W. has handed claim on the notes to cease, and the same to he 
me your letter of the 3rd respecting the non- given up. The brother not having paid the 
payment of the bill for 9 1 Z . due on Saturday. 6.Z.- 10,?. to the payee for two quarters, but having 
I am now making arrangements for an advance paid these sums to E., the cestui que trust (as 
to Mr. W., to enable him to pay this and other the latter admitted), the payee brought his 
claims upon him ; and if, you will have the good- action upon the notes against the maker : — 
ness to hold the bill for a few days, I shall be Held, in error, reversing the judgment of the 
prepared on his behalf to take it up.” The queen’s bench, that the agreement could not 
plaintiff had no further communication with be pleaded in bar to the action upon the note, 
the defendant, and on the receipt of the letter but might be the subject of a cross-action. Held, 
was not aware that the defendant was an in equity, that the agreement must be construed 
attorney : — Held, in an action against the as a contract by the brother to provide for E. the 
attorney as surety for the amount of the bill of annuity of 25Z. or the gross sum of 20.0Z,, as a 
exchange, that this letter did not render the substitute for the two notes, arid by the payee 
-defendant personally liable. Allaway v. Duncan, that the two notes should thenceforth be only as 
16 L. T. 264; 15 W. B. 713. * security for the performance of such contract ; 

The solicitor for the petitioning creditor, on and not as an agreement, under which the 
the commission being superseded, writes to original right of the payee against the maker 
the bankrupt, “I am" ready and hereby offer would revive on any failure of the quarterly 
to allow and pay the costs** ” incurred by the payments by the brother; that the brother was 
bankrupt in petitioning for the supersedeas entitled to the specific performance of the agree - 
Held, that the solicitor was personally liable ment in equity, not on the ground of the circuity 
on this undertaking, and that the bankrupt of cross-actions which the rule of law occasioned, 
might petition for an order on the solicitor to but on the ground that this court, by modifying 
pay iVse costs, mn withstanding a subsequent its decree, could give to all parties the benefit 
commission had issued against him, under of the agreement, whilst a court of law, being 
which he had not obtained his certificate, his unable so to modify its judgment, could not give 
assignees disclaiming all interest in the matter, to one party the benefit of the agreement, 
7>V;/?7cy J'U parte, 2 Heae.it C. 578; 2 L. J., without depriving another party altogether of 
Bk. 39*. * such benefit. Beech v. Ford. 7 Hare, 208, 

Agreement' to Answer Draft of Principal Deed of Surety— Effect of.] — The deed of a 
— Liability on Draft drawn at request of surety does not extinguish the simpk contract 
Principal,] — An agreement by C. <fc Co. to lebt of the principal. IP ite v. Cuylcr, 6 Term 
answer the ’draft of S. for repairs, will not give Rep. 176 ; J Hsu 20.0; 3 B. E. 147. 
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named, and .va. not to be considered as wholly 
or partially satisfied by the payment at any- 
time of any sum.-, due on such general balance*; 
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b. Continuing' Guarantees. 

Termination of— Effect of Death and Notice.] | 

—A continuing guarantee is not ipso facto j 
revoked by the death of the guarantor. But | 
notice of the death of the guarantor and of the j 
existence of a will, given to the holder of the j 
guarantee, is constructive notice of the deter- { 
rnnmtkm of the guarantee as to future advances, j 
Coulthart v. Clement son, 49 L. J.. Q. B. 204 ; 5 ; 
Q. B. IX 42 ; 41 L. T. 798 ; 28 W. B. 355. | 

A. desiring to become an underwriting member j 
of Lloyd’s, B. gave a guarantee to the committee | 
of that body on behalf of A., in which he held j 
himself responsible “for all his engagements in j 
that capacity ” : — Held (affirming the decision of i 
Fry, J.), that the guarantee was not determined \ 
by* the death of the guarantor or by notice of his | 
death. Calrert v. Gordon (8 M, & By. 124) j 
followed. Lloyd's v. Harper, 50 L. J., Ch. 140 ; j 
Hi Ch. IX 290*; 43 L. T. 481 ; 29 W.R.452— 1 
C. A. 

A firm of bankers took a continuing guarantee 
for advances to a customer, in the form of a joint 
and several bond. One of the sureties died and, 
after notice thereof, the bank made further 
advances to the customer. Held, that the j 
remaining surety was liable for such advances. | 
Berk eft v. Addynmn, 51 L. J., Q. B. 597 ; 9 j 
Q. B. D. 7S3— C. A. ; ‘ > y. . 1 

A guarantee was determinable by six months’ 
notice. The guarantor died, leaving as his 
executor the debtor on whose behalf the guaran- 
tee was given. The creditors to whom the 
guarantee was given continued to make advances 
to the debtor, knowing that there was no personal 
estate to answer the guarantee : — Held, that, 
under the circumstances, the creditors were not | 
entitled to the benefit of the guarantee for their | 
advances subsequent to the death. The death 
alone did not determine the guarantee. Harris 
v. Fan e. • ft , 42 1,. J., Ch. 502 ; L. R. 8 Ch. 86G ; 
20 L. T. 84; 21 W. B. 742. 

A. having guaranteed thus : “ To C. D. I j 
request you will credit E. if., and in considera- 1 
tion thereof l guarantee the running balance” 
—Held, that this promise was not revoked by j 
A.’s death without notice to C. D. from the} 
executor, Bradbury v. Maryan, 1 H. & 0. 249 : 
31 L. J., Ex. 452 ; 8 Jur. (x.s.) 918 ; 7 L. T. 104;: 
10 W. li. 776. 

When a guarantee is terminable by notice by j 
the guarantor “or his representatives,” but is ! 
otherwise silent as to its continuance after the 
death of the guarantor, his legal personal repre- 
sentatives are meant, and notice of the death of 
the guarantor given to the obligees otherwise 
than by such legal personal representatives is not 
sufficient to determine the guarantee. Co id t kart 
v. Clement son (5 Q. B. D. 42) discussed. Sil ren- 
ter, In. re , Midland By, v. Sil renter, 64 L. J., Ch. 

; 390 : [1895] HOhvofiN T3:E.'44Sy 72IwT.‘283d 
43 W. R. 443, 

H. guaranteed the account of T. at a bank by 
two guarantees, one for 1 50/., the other for 400/. 
By the terms of the guarantees the surety 
guaranteed to the bank “ the repayment of all 
moneys which shall at any time be due from” 
the customer “ to you on the general balance or . 
h is a ecoun t wi th you ” ; the guarantee was m ore- ' 
over to be “a continuing $ . run tee to the extent 
at any one rinse of” the sums respectively 


and any indulgence granted by the bank was not 
to prejudice the guarantee. S. died, leaving T. 
and another executors. The bank on receiving' 
notice of his death, without any communication 
with the executors beyond what would appear 
in TVs pass-book, closed TVs account, which was. 
overdrawn, and opened a new account with him, 
in which they did not debit him with the amount 
of the overdraft, but debited him with interest- 
on the same, and continued the account until he 
went into liquidation, when it also was over- 
drawn ; — Held, that there was no contract, 
express or implied, which obliged the debtor and 
creditor to appropriate to the old overdraft the 
payments made by the debtor after the deter- 
mination of the guarantee, and that the bank -was 
entitled to prove against, the estate of S. for the 
amount of the old overdraft, less the amount of 
the dividend which they had received on it in 
the liquidation. Sherry , In re, London and 
Comity Banking Co. v. Terry , 53 L. J., Ch. 404 ; 
25 Ch. IX 692 ; 50 L. T. 227 ; 32 W. R. 394— 
C. A. 

Death of Joint Guarantor — Estoppel hy 

Conduct.] — A joint guarantee is not determined 
by the death of one of the guarantors if the sur- 
vivors give no notice that they will not be 
answerable. Three directors of a company gave 
a joint guarantee t.o a bank to secure the balance 
of the company’s account to the amount of 2,0007. 
The company was afterwards wound up and 
reconstructed, but the bank was only told that 
the company had changed its name, and the 
account was continued as before: — Held, in an 
action by the bank to recover 2,0007. due on the 
account, that the guarantors were estopped by 
their conduct from denying that the guarantee 
remained in force. Ashby v. Bay, 54 L. T. 408 ; 
34 W. B. 312— C. A. 

— 'Withdrawal.] — Semble, that a general 
guarantee under seal may, under certain circum- 
stances, be withdrawn upon the terms of paying- 
all that may be due under it at the time of 
giving notice of withdrawal. Burgess v. Eee r 
41 L. J., Ch. 515; L. R. 13 Eq. 450; 26 L. T. 
540; 20 W. B. 311. 

Upon a bond conditioned for a collecting- 
clerk truly accounting for and paying over 
moneys received by him from time to time, and. 
at all times during his continuance in the ser- 
vice, the obligor cannot discharge himself from, 
further liability by giving notice on. a particular 
day that from thenceforward he will not remain 
surety. Cal cert v. Gordon , 3 M. & By. 124 ; T 
B. k 0. 809 ; 7 L. J. (o.s.) K. B. 77. 

Nor can the personal representative of the- 
obligor discharge himself by such notice. 2 b. 

A surety may protect himself, by stipulating 
in the guarantee that he shall be at liberty to 
determine his liability at the expiration of a. 
specified time after notice. Ib. 

A company, by deed, guaranteed the defen- 
dants, upon their gross annual returns, against 
loss in their business, during the term of two- 
years, by purchasers of goods becoming bank- 
rupt, The guarantee was subject to the follow- 
ing condition : Every guarantee shall be made 
for t specified term, but all guarantees upon 
gross annual returns, floating risks, or rent, 
whatever may be the original term of the sain 
sha 1, from tin expiration of such original term, 
be treated as a renewed contract of the like 
nature and conditions, unless either the member' 
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interested therein or the board of directors shall 39 X. J., 0. P. 63 ; L. R. 5 0. P. 6o.;'/i8'Wi \B. - 
crive two calendar months' notice of an intention 292. 
not to renew the same ” Held, that in the 

event of no notice being given, the guarantee Amounts Rue.] — A father gave his son a 

became a renewed contract for any one period promissory note for 2,000/., which was indorsed 
of two years from the expiration of the original by the son, and discounted by a banking corn- 
term, and was not from time to time renewable, pany, who took from the father an agreement 
Solvency Mutual . Guarantee Co. v. Froam, under seal, that in consideration of their dis- 
7 H. & N. 5 ; 31 L. J., Ex. 193 ; 7 Jur. (N.s.) counting the note, certain deeds of the father’s 
399. deposited at the same time should remain a 

To an action on the deed of guarantee, the security for all the money due or to become due 
defendants pleaded that, at the expiration of from the son to the company on any account 
the original term, the guarantee was rescinded : whatsoever. At the date of the agreement the 
— Held, no objection to the plea that it did not son owed the company 3,0007. upon a running 
state that the guarantee was rescinded by deed . account, and the amount was subsequently 
Jb. increased to 5,0007. The father having died 

To an action on the agreement for the gua- Held, that the agreement was a continuing 
ran tee for nonpayment of the money falling due guarantee, and that the bank was entitled to 
on the renewal of the original term, it is a good prove against the father’s estate, not only for 
plea that the defendant had exonerated the the 2,0007., the amount of the note, but for all 
plaintiff from giving notice of an intention not sums due to them from the son. Burgess v. Em, 
to renew, and the agreement was mutually 41 L. J., Ch. 515; L. R. 13 Eq. 450 ; 26 L. T. 
rescinded, and that no claim had been made 540; 20 W. R. 311. 


since the expiration of the original term in 
respect of the agreement as renewed. Ih. 


Where a bond which, on the face of it, appears 
to be a simple money bond, is given to secure a 


A guarantee to secure moneys to be advanced sum certain with interest, it must be construed, 
to a third party ori discount, to a certain extent, so far at least as regards the surety, as given to 
“ for the space of twelve calendar months,” is secure the debt then existing, and not to cover 
eoimtermandable within that time. Offord v. floating balances. Walker v. Ilardmati, 4 Cl. & 


Backs, 12 C. B. (N.s.) 748 ; 31 L. J., C. P. 319 ; E. 258 ; 11 Bligh. 292. See Pease v. Hurst 5 

9 Jur. (isr.s.) 22 ; 6 L. T. 579 ; 10 W. R. 758. M. & Ry. 88 ; 10 B. & C. 122 ; 8 L. J. (O.S.) 

K. B. 94. 

Discharge in Bankruptcy.] — The uncondi- Prim& facie, a continuing guarantee limited in 
tional discharge of a debtor in liquidation does amount to secure a floating balance is, as between 
not release his sureties, although they do not surety and creditor, a guarantee of so much only 
assent to, but protest against his discharge, of the debt as does not exceed the sum named 
Ellis v. Wilmot, 44 L. J., Ex. 10 ; L. R. 10 Ex. in the limitation, for it is to be presumed that 

10 ; 31 L. T. 754 ; 23 W. R. 214. S. P., Jacobs, the surety does not contemplate the creditors 

Ex parte, Jacobs, In re, 44 L. J., Bk. 34 ; L. R. allowing the debtor to become indebted to him 
10 Ch. 211 ; 31 L. T. 745 ; 23 W. R. 251 ; and beyond that amount. No such presumption 
Clegg v. Gilbey, 46 L. J., Q. B. 325 ; 2 Q. B. D. arises where the debt, in respect of which the 
209 ; 35 L. T. 927 ; 25 W. R. 311. bond is given, is an ascertained amount exceed- 

The defendant gave the plaintiff a guarantee, ing the sum named in the limitation. Ellis v. 
to the extent of 2007., but revocable at his option Emanuel , 46 L. J., Ex. 25; 1 Ex. I). 157; 34 
on giving him notice in writing ; and afterwards L. T. 553 ; 24 W. R. 832. 
became bankrupt, and obtained his certificate of 

conformity, under the 12 & 13 Viet. c. 106, but “Advances” — Parol Evidence.] — G-., 

did not give notice to determine the guarantee : knowing that his son C., who was a stock-broker 
— Held, that the certificate was no bar to claims in London, required advances for the purpose of 
under the guarantee. Boyd v. Robins, 5 C. B. his business, gave to a bank a letter of guarantee, 
{N.s.) 597 ; 28 L. J., C. P. 73 ; 5 Jur. (Jsr.S.) 715 ; undertaking to guarantee any advances made to 
7 W. E. 78 — Ex. Ch. C. to the extent of 1,0007. After the death of 

G., the bank sought to prove on his estate in 

What are Continuing.] — who had annually respect of four items : — 1, a promissory note of 
given C. a guarantee expressly limited for a year, C. to the hank for 4407. dated the 30th August, 
by each of which P. guaranteed the amount “for 1880, at six months ; 2, a sum of 327., balance 
the time being due ” from F. to O. for coals sold due on a bill of exchange drawn by D., and 
to him, gave G., during the currency of the last accepted by E., dated the 6th October, 1880, at 
of these annual guarantees, a guarantee which, six months ; 3, a promissory note for 4907. of B. 
after reciting that F. was indebted to C. in to the bank, dated the 18th October, 1880, at six 
2,2057. 3s. 9 d., in addition to his liability upon months, and 4, 77. 6s. 6d., the overdraft of C.’s 
two acceptances of P. for 7507. each, indorsed by current account. The promissory note for 4407. 
F. to G, and that C. was pressing for tire imme- had been renewed more than once, and this note, 
diate payment of: the 2,2057. 3s. 9d., was as and the renewals, and the bill of exchange had 
follows ; “ Now t do hereby in consideration of been placed to the credit of O.’s account with 
your forbearing to take immediate steps for the the bank while current, and transferred to the 
recovery of the said sum, guarantee the payment debit side of his account when due, discount 
of and agree to become responsible for any sum being charged in cases of renewal to C.’s account, 
of money for the time being due from F. to you, 0- drew upon the bank to the full amount for 
; whether in addition to the 2,2057. 3s. 9 d. or which he was thus credited. C.’s name was not 
not”: — Held, that this was a continuing gua- on the bill of exchange, but the bank cashed it 
ran tee, and extended to a debt due from F. to C. on his guarantee, and the proceeds were placed 
for goods supplied after the guarantee had been to C.’s 'credit. The promissory note for 4907. 
given, and that there was therefore a stood represented a note given to the bank by B. 
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to tlie defendant, was no notice to him to pav, 
ro>o so the nonpayment by him no brca< h of ‘the 
condition shown; lb. ‘ 
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guarantee, the amount of which had been then 
advanced to 0. No entry of this note or its 
renewals appeared in C/s current: account, 
although the amount of the discounts on it 
were charged : — Held, (1), that to aid in the 
construction of the guarantee, parol evidence 
■was admissible of the ciixiumstanees under which 
it was given : (2), that under the circumstances, 
the guarantee was a continuing guarantee, ex- 
tending to advances made after its date ; (3), 
that ‘‘advances” was not confined to cash 
advances or overdrafts, but included the pro- 
ceeds of bills or notes discounted bv the bank, 
and placed to C/s credit ; (4), that the right of 
the bank to sue ori bills and notes being sus- 
pended during their currency was not a giving 
of time within the rule which discharges a 
surety; but that, whether each renewal was 
equivalent to a fresh arid independent advance 
or not, the amount advanced by the bank to C. 
was within the guarantee ; (5), that the bank 
could not sustain against (4/S estate a claim 
upon the note for 4901. Grahame v. Graham e. 
19 L. It., Ir. 249. 

Until Uotice.] — The plaintiffs (of whom 

I). had been in the habit of buying goods) having 
heard of a bill of sale given by D. to the defen- 
dants, declined to let D. have certain goods 
which he had then bought of them without a 
telegram from the defendants that they would 
be answerable for them. They sent such tele- 
gram, and D. had the goods, and in due time 
paid for them. By the post of the same day on 
which the telegram was dispatched, the defen- 
dants sent to the plaintiffs a letter, in which, 
after referring to the telegram, and staring that 
they had done business with D. for five years, 
and had never known anything dishonest in his 
transactions, they wrote, *‘ What you have heard 
was done to protect him from a dishonest trades- 
man, and will in no way, we hope, be to the 
injury of his creditors. Having every confidence 
in him. he has but to call upon us for a cheque, 
and have it with pleasure, for any account he 
may have with you. When to the" contrary, we 
will write you” : — Held, that this letter was a 
continuing guarantee for the amount of goods 
I). should buy of the plaintiffs until they should 
hear from the defendants to the contrary. Not- 
tingham Hide, Shin. A't\, Co. v. Bottrill . 42 L, J., 
0, P, 256 ; L. 11. 8 a P. 694 ; 29 L. T. 134 ; 21 
W. R. 739. 

Action against one of the obligors of a joint 
and several bond. By the condition which recited 
an agreement by a banking firm, to discount bills, 
and otherwise to advance to one of the obligors 
any sums of money not exceeding, at any one or 
more time or times 2007. upon security, the 
bond was to be void, if the obligors, or any or 
either of them, should pay to the banking firm, 
and any other person who should become a 
partner in the firm, all such sums not exceeding 
2001, as the firm or any future partner should 
advance h< >bih >r ml Us, &e., vhi h he might 
from time to time draw upon or get discounted 
1 7 ' m within tim lonths after notice to 
pay such sums Held, first that the bond was 
a con tii ning securh \ Ruhtou v. Sonarman, 3 
P- & D. 77 ; 9 A. & E. 296. 

H< ! i secondly that an averment th i 200/. 

txmo-v-lvi'o: AwO >>•. 'l-tU A. fl * . 


— — Until Payment.] — R. & Co. being about 
to open an account with the Union Bank, the 
defendant and one Black signed the following 
guarantee In consideration of the Union 
Bank agreeing to advance and advancing to- 
ll. & Co" any sum or sums of money they may 
require during the next eighteen months, not 
exceeding in the whole 1,000?., we hereby jointly 
and severally guarantee the payment of any such 
sum as may be owing to the bank at the expira- 
tion of the said period of eighteen months/’ 
1 ,000?. was placed by the bank to the credit of 
R..&' Co/s drawing-account, and R. & Co. were 
debited with 1,000?. in a loan account. R. & Co. 
from time to time drew cheques against, and 
paid money to the credit of, their drawing account. 
Over 100(i?. was thus paid in by R. & Co., and 
they were not debtors on the drawing account 
when it was finally closed. The loan account 
remained unaltered. The bank sued the defen- 
dant for 1,000?. on the guarantee, and after the 
commencement of the action Black paid the bank 
500?. in discharge of his liability. The defendant 
did not plead this payment : — Held, that the 
guarantee was a continuing one, and that the 
defendant’s liability was not discharged by the 
payments made bv R & Co. Laurie v. Seliole- 
field , 38 L. J., C. P. 290 ; L. R. 4 C. P. 62 2 ; 20 
L. T. 852 ; 17 W. R. 931. 

Limited Credit.] — Certain of the creditors 

of a company guaranteed personally to the com- 
pany’s bankers the drafts of the agent of the 
company to the extent of 1,0007., and 1.0007. 
further, undertaking to provide the bankers 
with funds to meet the acceptances before 
maturity. The company kept a current account 
with the bankers, and the drafts of its agent 
were from time to time honoured and debited to 
this current account. One of the guarantors 
died, and his estate was under the administra- 
tion of the court. The company’s current 
account had been constantly overdrawn ; at the 
date of the testator’s death it was overdrawn to 
the amount of 1,6057. 18.v, 6d. ; and the com- 
pany was now in liquidation: — Held, that the 
guarantees given were a continuing security not 
satisfied by the earlier credits in the current 
account, and that, therefore, the bankers were 
entitled to prove against the testator’s estate for 
the sum of 1,6057. 18*. tid. and interest at four 
per cent, from the date of the testator’s death. 
Booth, In re. Browning v. Baldwin. 40 L. T. 
248 ; 27 W. R. 644. 

Other Cases.] — The defendant gave to the 
plaintiff, a cattle dealer, a guarantee in the fol- 
lowing words “ 507. I, J. M., of &c., will be 
answerable for 507. sterling that W. Y.' of &c., 
butcher, may buy of Mr. J. H. ” /—Held, a con- 
tinuing guarantee to the extent of 507 ., as it 
appeared from the circumstances under which 
the guarantee was given that the parties con- 
templated a continuing supply of stock to W. Y. 
in his trade of a butcher. IlefMd v. Mr a dozen, 
L, R. 4- 0. P. 596 : 29 L.T. 746. 

h lure, by a writron guarantee , A becomes 
bound to B. for any debt C. may contract with 
i lift not exceeding Job/., the guarantee is no' 

* xrln /uished by oik dealing between P» and ( !. to 
that amount, but exit ids ny debt of .100?., 
which, 0. may afterwards owe to B. Merle v. 
Well*, 2 Oamp. 413. 

o the plaintiff 
y supply W. P. 
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with, to the amount of 1002.,” is a continuing or 
standing guarantee to that extent for goods 
which may at any time have been supplied to 
W. P. until the credit is recalled, although goods 
to more than 1 001. have been before supplied 
and paid for. Mason v. Pritchard , 12 East, 
227 ; 2 Camp. 436 ; 11 E. E. 369. 

B. being /indebted to the linn of W. & P, 
gave them a memorandum of charge on lease- 
hold premises, subject to a prior mortgage. 
The memorandum charged the premises “ with 
the payment of 10 Oh for goods delivered, or to 
be delivered, to me by you to that amount.” 
The prior mortgage was afterwards transferred 
to the defendant. Between the date of the 
memorandum of charge and the transfer of the 
prior mortgage, W. & P. had delivered goods 
to B., and received cash from him on account to 
120/.: but on the balance of account, just before 
the transfer the sum of 81/. 4,s*. id. was due to 
W, k P. : — Held, that the security given by 
the memorandum of charge of 100/. and payment 
thereon did not expire upon the delivery of 
goods to the amount, but was a continuing 
seeunty. 'Weston v. Empire Assurance Corpora - 
Hon , 19 L. T. 305. 

An undertaking to be answerable to a given 
amount for any goods supplied by A. to B., after 
goods to that amount have been supplied and 
paid for, still remains in force while A. supplies 
B. with goods on the same footing, until revoked 
by the surety. But as soon as A. alters the 
credit on which he supplies the goods to B., the 
suretv is discharged. Bastow v. Bennett v 3 Camp. 
220. " 

“ I hereby agree to guarantee the payment of 
goods, to be delivered in umbrellas and parasols 
to I. and E. 8., according to the custom of their 
trading with you, in 200/, ; ” and the custom of 
trading between the plaintiff and 1. and E. S. 
being to make up monthly accounts of goods 
delivered, and for X. and E. 8. to give acceptances 
•for file amount of each' . monthly account, is.' a", 
continuing guarantee, llarq rare v. JSmee t 3 
M, & P. 573 ; 6 Bing. 244 ; SL. J. (O.S.) C. P. 
46 ; 31 E. E. 407. 

“In consideration of your supplying my 
nephew V. with china and earthenware, I 
guarantee the payment of any bills you may 
draw ou him on account thereof, to the amount 
of 200/. ” is a continuing guarantee, and the 
defendant is liable upon it, although, after it 
was given, goods to a greater amount than 200/. 
have been supplied to, and paid for by, V. 
Mayer v. Isaac , 6 M. & W. 605 ; 9 L. J., Ex. 
225 ; 4 Jur. 437. 

The following guarantee, “ In consideration 
of your agreeing to supply goods to K. at two 
months’ credit, I agree to guarantee his present 
or any future debt with you to the amount of 
60/. Should he fail to pay at the expiration of 
the above credit, I bind myself to pay you 
within seven days from the dale of receiving 
notice from you,” is a continuing guarantee. 
Martin v. WrUjht , 6 Q. B. 917 ; 14 L. J., Q. B. 
142 ; 9 Jur. 178. 1 j .. 1 ; : ■ ' ' \ ./ ' 

“In consideration of your extending the credit 
already given to mj son, and agreeing to draw 
upon him at three months from the 1st of the 
following month for all goods purchased up to 
the 20th of the preceding month, I hereby, at 
your request, guarantee the payment, and agree 
to pay you any sum that shall be due and owing 
to you on his account for goods supplied,” is a 
continuing guarantee. , Hitchcock y. 


6 Scott (N.B.) 540 ; 5 Man. & G. 559 ; 12 L. J., 
C. P. 235 ; 7 Jur. 423. 

“In consideration of the plaintiff having 
agreed to stay all further proceedings at law 
against the defendant, J hereby undertake, -and 
promise and agree with the plaintiff, that, if 
J. B. M. shall die in the lifetime of his father, I 
will, within six months after his father’s decease, 
pay the plaintiff 165/.,” is a guarantee con- 
tinuing, and may be declared on as executory. 
Tanner v. Moore , 9 Q. B. 1 ; 15 L. J., Q. B, 391 ; 
11 Jur. 11. 

A bond conditioned to indemnify and save 
harmless the obligees, for “ such sums • as they ih 
their banking business should within ten years 
advance or pay, or be obliged to advance or pay 
for on account of their accepting, discount- 
ing, &c., any bill of exchange, notes, &c., which 
A. should from time to time draw upon or make 
payable at their house ; and also other sums 
which they, within the period aforesaid, should 
otherwise lay out, pay, &c., on the credit of A., 
or on his account ; and also all such wages and 
allowances for advancing, paying, &c., such 
bills, &c., advances, payments, &c., engagements, 
and accommodations, not exceeding 5,000/. in 
the whole, together with interest on such 
advances, &c.” — -guarantees running accounts, 
and is not satisfied by the first payment of 
5,000/. Williams v. Ilawlimon , 3 Bing. 71 ; 
10 Moore, 362 ; E. & M. 233 ; 3 L. J. (o.s.) C. P. 
164 ; 28 E. E. 584. 

The following guarantee, “Whereas W. C. is 
indebted to you in a sum of money, and may 
have occasion for further purchases from you"; 
as an inducement to you to sell him such goods, 
and continue your dealings with him, 1 agree 
and undertake to guarantee you in 100/., payable 
to you in default on the part of W. C. for two 
months,” is a continuing guarantee. Allan v. 
Kenniny, 2 M. & Scott, 769 ; 9 Bing. 618. 

The defendant’s son being indebted to the 
plaintiffs for goods supplied to the amount of 
170/., which was made up of several small 
monthly accounts, was pressed for payment or 
security. He thereupon paid 9/. in cash, and 
gave a promissory note for 61/., and a guarantee 
by the defendant in the following terms : “ In 
consideration of the credit given by the EL G. 
Go. to my son for coal supplied by them to him, 
I hold myself responsible as a guarantee for the 
sum of 100/., and, in default of bis payment of 
any accounts due, I bind myself to pay the 
H. G. Co. whatever may be owing, to an amount 
not exceeding 100/.” The supply of goods 
having been subsequently continued, and a 
further debt contracted, exceeding 100/. : — Held, 
that the defendant was liable to pay 100/. towards 
the price of the goods supplied to his son, after 
the date of the guarantee. Wood v. Priestmr , 
36 L. J., Ex. 327 ; L. E. 2 Ex. 282 ; 15 W. B. 
912— Ex. Ch. Affirming, 15 L. T. 317. 

A guarantee in the following words, “ I hereby 
agree to be answerable for the payment of 502. 
for T. Lerigo, in case T. Lerigo does not pay; for 
the gin which he receives from you, and I will 
pav the amount,” is not a continuing guarantee. 
JS1 Hudson v. Paqct. 1 0. k M. 48 ; 3 Tyr. 164 ; 
5 Car. & P. 395 ; 2 L. J., Ex, 18, 

A written memorandum to guarantee the pay- 
ment of A. to the extent of 602. at quarterly 
account, bill two months, for goods to be pur- 
chased by him of the plaintiff, is not a continuing 
guarantee to that extent for goods to be 
supplied at any time to A. until the credit is 
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ve become liable to -pay'” 
ilackburn and Watson (Lord 
), that the prosecution of A. 
was a condition precedent to 
it of action upon the policy. 

? and Accident Co. v. Fearnlry , 
43 L. T. 390 ; 2S W. E. 893 ; 
■H. L. (Ir.) 

)ii in accordance with Conic act — 
Certificate.] — The respondncit ad- 
lcv to the appellant on a gin cm tee to 
on the completion of six* Cuses in 
with a contract between*, self and 
f the terms of the conti agaiivas that 
,vere to be built to the swingiction of 
and payment was to } R. Aide upon 
ate. No such certifirawinhad been 
an action on the grhe loee, brought 
ondent against the m sueant, the jury 
as a matter of fahtee^e houses were 

Held, that t'Blacespondent was 

recover, notwithnlitnding the absence 
ficate. Lewis, v . Moure, 44 L. T. 66 ; 
>7- — H. L. (E.) 

.] — C. '*& Co., before their 
•anreed to A. the payment of 
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recalled, but is applicable only to the first company shall luv 
quarterly payment after it is eiven. Melville- v. Held, by Lords 1 
Maydrn, 3 R. & Aid. 593; 22 E. E. 495. Selborne, (1, dies.. 

A bond entered into by A. and B. to the plain- for embezzlement 
tiff, to enable A. to carry on his trade, conditioned the. plaintiff s rig! 
for the payment of all such sums not exceeding London Guarantee 
3,000/., which should at any time thereafter be 5^App. Cas. 911 ; 
advanced by the plaintiff to A., is not a con- 45 J. P. 4- 
tinuing guarantee to the extent of 3.000?. for Oom'plel 
advances made at any time, but only a guarantee j - J* 
for advances once made to the extent of 3.000?. j ? m 
Kirby v. Marlborough (. DM ), 2 M. & S. l 8 5 ITrem d 
14R.R.573. £ 

“I hereby agree to be answerable to K. for b, „ 'q 
the amount of five sacks of flour, delivered to T., ’ . , 

payable in one month, November 18th, T. G.,” is . cmrvevo' 
a guarantee for flour, not exceeding five' sacks j 
delivered at one time, and not a continuing j ^ 

guarantee for parcels delivered- at various subse- . £ the res 
quent periods though not exceeding in the {o J und th ~ 
whole five sacks. Lay v. Groves, h lung, h b; 

«■ & r. «*! 1 Car. & r. 72: 8 L. J. (o.s.) ^Xft« 

•V- .V.* *'• •! /A of fllS Cd* 

A guarantee for the payment of coals to the ^ fr j> . 
amount of 50?., for which the defendant would 
be answerable at any time, is not a continuing — — Deviation, j- 

guarantee. Bov ill v. Turner , 2 Chit. 205. bankruptcy, guars.. , 

* * y, T • w* - o 'i. noo 300?. for the erection of a sugar-mill for D. on 

Amount of Liability on. j— See post, col. 1189. the prodllction of a certificate from the engineer 

that the mill was erected according to the terms 

e. Conditional Guarantees. of * specification ; A. produced a certificate o£ 

the erection of the mill, stating, however, a 
Nature of Condition.] — A bank having ad- deviation from the original plan, with the con- 
vinced certain sums to a company, made a sent of D. ; upon which C. & Co., without 
further advance upon the personal security of making any objection to such deviation, informed 
three of the directors. Five of the guarantors A. that it was not in their power to pay the 
for the amount secured by an earlier bond moneyd.\ r Held, that A. might prove the 300?. 
signed an agreement that they would join the under go r ,fiat issued against C. & Co. Ash- 
three directors in guaranteeing repayment to well, K f, 2 JDeac. & C. 281. 
the bank of the further advance in e ^al pro- ' . , _ , , 

portions with the three directors. f<%£ of the C.bnditSS?? hat Notice of Dishonesty should he 
five who signed this agreement by his given.]— Them guarantors, by their agreement, 

affidavit that his signature (if he o ^bign) was contracted to (guarantee the plaintiff against loss 
obtained “on the express engagemeiL^id under- sustained from any act of fraud. or dishonesty by 


employed or his estate of any money which the nients, of money borrowed by A. of 

■AA :A : b -A; AAAAT1A A-d® : : 'A®' ; .■ "-"A : ' lAllJlIll 1®1 1®S .1® 
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One of the rules of the society provided and in the second he again urged, that they 
f any member becomes more than four should lend their names for this purpose, and 
payments in arrear, the committee imme- added, “ I should consider it a matter of favour 
inform the sureties of the same, and have to myself, if your brothers will join, and I will 
to institute legal proceedings against see that they come to no harm.” C. J., in con- 
A. died, being more than four weeks’ sequence, joined in the security : — Held, that the 
its in arrear. but no application was made letters amounted to an actual guarantee, on 
sureties until two years afterwards : — which the defendant was liable to the plaintiff ; 
hat the rule was no part of the contract and not merely to a representation, with a view 
a the society and the sureties, and that to the parties doing an act against the conse- 
ission to give notice in pursuance of quence of which they should afterwards be pro- 
not afford an equitable defence to an tected. Junes v. Williams, 7 M. & W. 493; 9 
against the sureties. Price v. Klriiham , D. P. C. 252 ; 10 L. J., Ex. 120. 

C. 437 , 34 L. J., Ex. 35 , 11 L. 1. 314. ^hat Life Insurance should be Effected.] — 

ondition of Others joining.]— The defen- By a mortgage deed between the mortgagor and 
med a guarantee upon a condition, orally two others, as sureties, and the mortgagee, after 
s t0 that M should also sign as a co- reciting that the mortgagor was possessed of 
j ’ M did not sign, and subsequently, certain hereditaments, and of a policy of msur- 

hout notice of the condition, the guarantee ance on his life for Z., and that the mortgagee 

rued by the plaintiff, who, having been had agreed to lend him 1 ,OOOZ. to be secured as 
’ upon the default of the principal debtor, therein provided, and that “upon treaty for the 
the whole debt, sought to recover contri- loan, it was agreed that the repayments should 
from the defendant in the ordinary course Be further secured by the sureties joining im the 
ley paid to his use -.—Held, that condition deed” ; the mortgagor mortgaged the heredita- 
o'ood defence to the action. Barry v. ments and the policy of insurance for — — Z and 

Ir R 8 C. L. 554 Ex. Ch. * all moneys assured or to become payable under it, 

re tv, who has contracted to become so oil as security for the debt. There were covenants 
iersianding that he is to be co-surety with By the mortgagor and the two other sureties to 
r , is wholly released inequity if the pay the interest, and to pay the premiums on the 
4 co-surety does not execute. Emm v. policy and any sums necessary for effecting 
idge, 2 Kay & J. 174 ; 25 L. J.. Ch. 102 ; another, if it should become void. There was a 
Vsn 134. Affirmed, 8 De G. M. & G. 100 : power of sale by the mortgagee of the heredita- 
] qU 334 . 2 Jnr. (N.&.) 311 ; 4 W. R. 350. ments and the policy. The mortgagor covenanted 
li action against a surety on an equitable that if the mortgagee should be unable to execute 
winded on the non-execution of the secu- the power of sale, or if the proceeds should not 
r a co-surety Held, that there must be Be sufficient, he would pay the deficiency to the 
ee of an agreement by the plaintiff with amount of 300Z. To an action on this covenant 
:endant that such co-surety should execute, it was pleaded that no policy was effected ; and 
: the defendant executed on the faith of that one of the sureties had not executed the 
icr’s doing so, and where the proposal of deed Held, first, that it was a condition ptece- 
r surety came from the plaintiff, and was dent that a policy shorild have been effected, 
the time made a condition by the defen- v. Elpliwk, 22 yv.R.ofl. 

the defence failed. Traill v. Gibbons , 2 Held, secondly, that m the absence of express 

ggg provision it was not a condition precedent that 

irety, who has executed a bond on the the other surety had signed, lb. 
of it's being executed by the principal Tq supply Deflci e ncy on « gale ” being com- 
also, cannot be released fi ora his obligation p4 ete ^ # *j— Where defendants, on consideration that 
3 ground that the _ principal has never £ lainti £ s wouid advance 1,200Z. to a third person 
ed it, if the pmicipal has executed an mortgage of certain leasehold premises, 

nent on which the surety may sue him p ^ miged t & t b after any sale of the said pre- 
ecome a specialty creditor of his. Cooper ^ duly made under the power 0 f sale to be 

L ‘ ,J * 5 > E- R- 4 M- 4,) > lo contained in the mortgage deed, the purchase- 

, • , ,. .. . rp . v i money should not be sufficient to satisfy the 

- declaration stating that T. was the lessee J pal totere8t( expenses, &c„ they would 

tam_ tolls, and that b. and the defendant } mmec f iate!y ’ make goo d to the plaintiff such 
to jom with 1. m a bond, conditional tor defioi ; l_Held. that the word “sale” meant a 
nt of the rent under the lease ; and alleg- } completed. Moor v. Roberts, 4 C. B. (N.s.) S30. 
; a breach that the defendant refused to 1 

. in the bond ; the defendant pleaded, first, x'o Pay out of a Receipts,”] — A contract, by 
t the time of tendering the bond to him way 0 f guarantee, to pay over to the creditor 
not executed the same, nor was he present moneys received as the proceeds of the property 
to execute it jointly with the defendant ; 0 f the debtor, is conditional, not only upon the 
eondly, that S. died before the commence- receipt of money, the proceeds of such, property, 
yf. the suit, and that before his death the on the receipt of such money properly 
was not tendered to the defendant for payable to him. and does not apply to money 
ion. nor was lie req - ed to execute it ■ recei di h d j ct to a prior claim of a third 
that the pleas were bad. Horne v. Bams- par ty, and which,' therefore, is not payable to the 
* M. tv W. 329 : 11 L. J., Ex. 100. credit or. Jn PV v. Bh'ht h 25 HR, Ex, 261, 

defendant in two letters, addressed to C. J., 

other of the plaintiff’s intestate, E. J.. in Giving Satisfactory References,] — By a written 
st of which he pressed C. J. to join, and guarantee in consideration that the plaintiffs 
uce his brothers to join in a security for would stay execution upon a judgment against 
payment of money to be advanced to the T., until a day named, the defendant undertook 
an for earnin' on a su i in chancery; that the hah-uu 3 *t l t ma c< ts should be 
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n tiffs ou or before that day, and ! Indemnity as to Costs — Further Proceedings.] 
the defendant undertook to pav [ — A plaintiff, having been sued by G. on a cause- 

to which he would have had an 
igainst the defendants, and they 
"parties, and C. having been non- 
iormer action, but having tendered 
;>tions, the plaintiff entered into a 
nent with the defendants, reciting 
d consent to forego further pro- 
le was not called upon for costs- 
plaintiff on the nonsuit, and that 
pay an equal proportion of the 
.t he should indemnity them from 
sts. : — Held, that this was condi- 
going no further, for that other- 
roukUbe no consideration ; and 
nsr moved for a new trial, the 
Crick v. , Warren. 


paid to the plaintiffs on or before that 
if not paid by X.. the defendant underto* 
it, and, in consideration of the underta' 
plaintiffs agreed to stay, execution until 
if : the.:d.efendaiit :.gave M . satisf act ory i 
as - to his ability to pay the . amount, 
otherwise; and if the references were 
factory, the guarantee to be given up 
week : — Held, that, assuming the plaint 
waive the stipulation as to satisfactory n 
it being a condition inserted for theii . ( _ 

they could not enforce the guarantee against the j they shou 
defendant until they had given him notice of the j costs, and 
waiver, Morten v, Marshall. 2 H. & 0. 305 ; 33 all furthei 
L. J., Ex. 54 ; 9 Jar. (N.S.) 651 ; 8 L. T. 462. tional on 

wise ther 

Supply of a Certain Quantity of Goods.] — A that 0. 1 
declaration stated, that in consideration that the defendants were not 1 
plaintiff, at the request of the defendant, would 2 F. & F. 348. 
sell and deliver to S. on credit, goods of the A declaration statin' 
price to on extent not exceeding lot)/., the defen- menced an 
dant promised the plaintiff, that if S. did not due to them from A. 
pay for the same, he would do so on receiving P 
three months’ notice requiring payment. At the that 

trial, the following guarantee was proved : lf I- 

consideration of your supplying S. with goods to aga ‘ 
the extent of 100/., 1 undertake to pay you for ] 
the same, if he does not, on reeeiviir 
months’ notice : ” — Semble. 
variance between the declaration 
guarantee proved; but assuming the true con- 
struction of the guarantee to be, that the defen- j ag 
dant was not to be liable until 100/. w 
goods had been supplied, the declaration 
he amended accordingly. Dim mock v. Stvrla 
14 M. k W. 758 ; 15 L. J., Ex. 65. 


g that the plaintiffs corn- 
action against A. to recover a sum 
and another action against 
as a party liable in respect of the same debt ; 
t in consideration that the plaintiffs would. 
In | consent to stay the proceedings in the action 
against A. until a given day, and would proceed 
to trial with the action against B, at a certain 
three sitting, or as soon after as the practice of the- 
that there was a court would admit of, the defendant promised 
and the that he would indemnify the plaintiffs against 
all costs and expenses connected with the action 
, gainst B., whether the same should be decided 
*orth of in favour of the plaintiffs or of B., and that he 
might the defendant would pay the same costs and. 
expenses when requested by the plaintiffs ; that 
the plaintiffs did stay the proceedings in the 
action against A.., and that they duly proceeded 
Advance — “Work to be done as Security,*'] — to trial with the action against B., and obtained 
H. & Sons being engaged, under a written con- a verdict thereon; that the verdict was after- 
tract, in the erection of certain engineers’ work wards set aside, and a new trial ordered, upon 
for N.. for which iron and brass castings were payment of costs by B.;^ that the plaintiffs again 
required, and Hill, the founder from whom the set down the cause for trial ; that by the direction 
castings were procured, having a claim against and at the request of the defendant, the record 
H. & Sons to the amount of 218/. for goods already was withdrawn ; and that the plaintiffs incurred 
supplied, and refusing to continue to supply and paid costs and expenses in connection with 
without obtaining payment or security for that, the action, and assigning for breach the defen- 
sum, N. consented to give H. a guarantee in the dant-’s refusal to reimburse them, — discloses a good 
following terms: “May 22, 1861. Mr. J. N. cause of action, the final determination of the- 
agrees to pay Mrs. Hill, ironfounder, on H. & Sons’ action against B. not being a condition precedent 
account, 218/., being the amount owing to her by to the plaintiffs’ right to sue for costs, and the 
them, together with interest, in six months from consideration being satisfied by the plaintiffs 
the above date, providing he has work done as staying proceedings against A, and going to trial 
security' for the same.” In an action by the against B. Wilson v. Decan, 7 C. B. 673 ; 18- 
representatives of Hill against N. on" this L. J., O. P. 244. 
guarantee : — Held, that, it was a condition of 

H/a liability thereon, that, at the end of the six forbearance to Sue.]— Where A. at the request 
months, work should have been done by H. & of W. & I)., in consideration of the plaintiff 
Sons for him in respect of which a debt should having furnished goods to them, and of the 
be due from him to them : and that the plaintiffs plaintiff forbearing to take proceedings against 
could not recover without producing the con- them, guaranteed to the plaintiff a certain sum 
tract between B, k Sons and K, under which the 13th December next Held, that for-: 
the work was done. Mill v. Nuttall , 17 0. B. bearance till the 13th December was a condition 
(x.s.) 262. precedent to the plaintiff’s right to sue A. ; and 

To induce Hill to go on with the castings in that the guarantee was not general as to the time 
the meantime, the following memorandum'" was of forbearance, and that forbearance for part of 
lraw! up mi gm 1 bv li -r. b\ H. & 8ons. an the » e x ive the pi < nt ff no right >f at tioi . 

by H. ; “ May 22, 1861 . % M. Hill agrees to make v. Cozem, 18 0. B. 673 : 25 L. J., 0. P. 254 
and deliver castings required for N.’s shed, as 2 Jur. (N.S.) 1073. - . 

usual, anti JN T . to pay for the same in monthly 

payments ou Id. A dons' acc n nt Hel l that 7 PoNsidfr vtotv 

the representatives of Mrs. Hill were entitled to 

recover from X. the price of eastings delivered a * Generally, 

to H» A dons under this agreement, without Glassification of Guarantees.] — Guarantees 
showing that they were used by them in the maj be divided nto wo classes, the one in which 
work done for Ah Tb. the c onsideratiou is entire and the other in which 

ijtgtbd ; ; 

p ]d y/,;, d/v, : , f 'pydj 
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the consideration is fragmentary, supplied from 
time to time, and therefore divisible, (a) An 
instance of the first is where a person enters 
into a guarantee that in consideration of the 
lessor granting a lease to a third person he will 
be answerable for the performance of the cove- 
nants. The moment the lease is granted there 
is nothing more for the lessor to do, and such a 
guarantee as that of necessity runs on through- 
out the duration of the lease, (b) In the other, 
where the consideration is supplied from time to 
time, it is reasonable to hold, unless the guaran- 
tee stipulates to the contrary, that the 
may at any time terminate the guarantee. 
Instances of the second class are more familiar. 
They are, where a guarantee is 
the balance of a running accoum 
or a balance of a running acc 
supplied — per Lush, L.J. Lloyd 
L. J„ Ch. HO ; 16 Ch. D. 290 ; 4 
W. IL 452. 


A declaration stating that, in consideration 
that A. would sell and deliver goods to B., the 
defendant promised A. to guarantee to him the 
payment of the amount of or the balance unpaid 
to A. for any goods then sold and delivered, and 
to be thereafter sold and delivered to, and of any 
money lent or to be lent to or paid for, C. by A... 
guarantor | to the extent of 1,000/., and that A. should be at 
liberty at any time thereafter to call upon B. for 
the payment of the 1,000/., which might be 
to secure applied by A. as A. thought proper, either, in 
banker’s, payment or part payment of any debt which 
lor goods might be due, or have been due to A., and should 
r arper , 50 not have been paid by O., discloses a sufficient 
.481; 29 consideration for the promise. Boyd v. Moyle r 
2 C. B. 644. 

A guarantee as follows : “ In consideration of 
Statement of.]— -In an agreement in writing your 1 " agreeing to supply S. with goods upon 
to pay the debt of another, the consideration credit in the way of your trade (the amount to 
must be either stated in express words, or to be fee in your own discretion), I hereby guarantee 
implied with certainty fiom the terms used. y 0 u the due and regular payment of such sum or 

Barrett v. Williams, 5 B. Ad. 1109. sums as he may now or at any time, and from 

_ _ , - ty i time to time hereafter owe to you. My liability 

- — Between Creditor and Surety.]— -Under- un der this guarantee is to be limited to principal 

taking in writing to guarantee the debt of sum in running account of 100/.,” — discloses a 
another is sufficient, within the statute of frauds, consideration. White v. Woodward, 

without stating any consideration as between - q b g 10 . 17 J. C. P. 209 ; 12 Jur. 439. 
the creditor and the surety. Gardom, Ex 'parte, 

15 Yes. 286. Joint Sale — Part Payment.] — A declaration 

Lease.] — A declaration set out an agreement, J; hat tlie defendant, joint ownera of a 

whereby the plaintiff agreed to let, and T. to hone and- mare, agreed that the defendant 

take, a house at a yearly rent, and the defendant should sell them, and pay one rn0 / et ^ 

thereby also agreed to see the rent paid by T., or proceeds to the plaintiff as the ageii 

„„„ if -p.mi ulm that t.fec PftnsidpmHtm who was abroad ; that the defendant sold the 



maker’s name were not specified, there being no j 
evidence of any other note to which the agree- j 
rnent could apply. Short rede v. Cheek, 1 A. & E. j 


it. 1849. filed an affidavit in bankruptcy against 
..and caused a summons to be issued out of the 


make default in the capacity of agent and tra- 
veller to you : ” — Held, that the consideration 
sufficiently appeared on the face of the instru- 
ment. Kamtumi/ v. Treleamn , 5 M. A W. 498 ; 
•9 L. J., Ex. 20 : 3 Jur. 1034. 

A guarantee in the following words : “ Enter- 
taining the highest opinion of CVs integrity of 
character as well as propriety of conduct, we 
therefore hold ourselves responsible to you in 
300/., for his discharging faithfully and honestly 
any duty assigned to or trust reposed in him : 
and we are ready to execute bonds to that effect 
and for that or any larger amount that may be 
necessary, whenever you require it.” — expresses 
a sufficient consideration, by necessary .inference, 
viz. the employment of G. Lymght v. Walker, 5 
Bligh (X.s.) 1. 

An agreement, in these words : ; “ I agree to be 
security to you for J. C„ late in the employ ; of 
Mr. P., for whatever (while in your employ) you 
may trust him with, arid in case of default, to 
make Hie sum j got did — dis do es a sufficient con- 
sideration. Xeiebur y v. Arwxtrona. 6 Bine’. 201 ; 
3 dt & P. 509 ; 4 Oar. & P. 59 : M & M. 389 * 8 
X. J. (as.) C. P. 4 ; 31 E. R. 386. 


j' wrote on the back of the letter, “ I will see the 
: bill paid for W. ” : — Held, that he was respon- 
| si hie, and that the consideration for the guarantee 
I sufficiently appeared. Fnrnott v. Kearns , 5 Bing. 
! (N.C.) 559 : 7 D. P. 0.630 ; 7 Scott, 687 ; 8 L. J., 
| 0. P. 329 : 3 Jur. 436. 

! Where the defendant signed and gave a gua- 
rantee to the plain tiff, stating that his ship was 
j chartered ; and that the charterer having paid 
j one-half the freight, and given the plaintiff his 
acceptance for the remaining half at four 
months 1 date, the defendant engaged to be 
accountable to the plaintiff for the amount of 
the acceptance, should it not be paid when 
due: — Held, that the consideration clearly 
appeared on the face of such guarantee, as the 
bill would not have been taken unless thus signed. 
Pi v v. Marsh, '' Moore 5; . 1 Bing. 216: I 
L. J. (o.s.) C. .!?' m. 

When Void in Part.] — A contract to be 


Siilliii 




1175 PRINCIPAL AND SURETY — Nature of Contract. 1176 

the promissory note, and I will see you at ; Engagement at Lloyd’s.] — The defendant 
Christmas, when you shall receive from me the j wrote and signed a letter m B 4o, aadiessed jo 
.amount of it, together with the memorandum of j the managing committee or Lioyd s thus : 1 

mv son's, making in the whole 45/.” A promts- ; engage to hold myself responsible for any debts 
sotv note for Bbljmade by the defendant’s son, ! which my son may^ contract jnjour establish- 
and payable to the plaintiff, was proved at the j meat, connected with the same Held, that no 
trial. The guarantee was proved, and a subse- 1 consideration appeared upon the face ot the 
quent admission bv the defendant that lie had to j document, which was therefore void as a guaran- 
pay the plaintiff 45?. due from his son :-Held. tee under s. 4 of the Statute of irauds. Barmg 
that the consideration, viz. the withdrawing of j v. Grieve, 6 w.E.Mbb. 

the promissory note was sufficient to satisfy the | ^ ss i» nme nt of Debts.] — An agreement as 
statute of frauds, though the amount and j fnlWl ?. „j unc i erta ke, on behalf of Mr. Peate 

ving this day 
Mr, Ward’s 

^ OT T r ‘j cheque or note in favour of Mr. Peate for 150/., 

; 3 iN. Ac M. o6b ; 3 L. J., K. h. I 2d. j on account of a debt due from Mr. Chambers to 

■ . . . , I Mr. Peate), that Mr. Chambers shall have credit 

Withdrawing Summons, j — A declaration stated ] f()r that gum in his accounts with Mr. Peate, and 
that W. was indebted to the plaintiff in 236/. 14.?.; | Ward s j ia p stand in the place of Mr. 

thi ' •- ™ - 

A. 

W 


court of bankruptcy, by which \\ . was required j acconnts by the colliers of the Black Park 

to appear before the court for the purpose ot | co qq er y Xo Mr. Chambers,” shews a sufficient con- 
nscertaming whether he admitted- [ sideratiazi moving from the plaintiff. Peate v. 


Human d, or had a good defence, and which sum- 
mons was pending at the time of the defendant’s 
promise, and capable of being enforced p that in 
consideration that the plaintiff would withdraw 
the summons out of the court, the defendant 
promised and guaranteed to pay the plaintiff the 
230/. Us . ; and that the plaintiff withdrew the 
summons out of the court of bankruptcy, of 
which the defendant had notice. Breach, non' 


5 Tyr. 


Dickens 1 C. M. & fi. 422 ; 3 D. P. C. 177 
116; 4 L. J,, Ex. 28. 

A., by letter acknowledged to have received 
from B. 321/. 5». By a contemporaneous account 
taken between these parties, it appeared that 
146/. 3.s*. (>d. r part of the 321/. os., was a sum due 
from C. to B. t which A. allowed to be transferred 
: j to the debit of his account with B. A. was sued 
winch the defendant had notice. Breach, non- J , ^ | or mone y lent Held, that A. was not 

payment ot the 14s. i lea, that the defeu- i j ia y e f or ,i le 146 ?. 3*. 6d., the arrangement 
Haut had not notice that the plaintiff had with- i amounting to a promise without consideration to 
drawn the summons Held, that the words I the g ebt of an6 ther. French v. French, 2 

*■ wdlnlraw the summons meant the taking ; ^ & G _ W4 . 8 Se ott (N.R.) 121; 1 Ilrink. 

some step whereby W. might be exonerated from (> t 1() ^ j q p 220 * 5 Jur. 410. 
attending tlie court, which must be making some ; ’ ‘ * ” ' ‘ * ’ 

communication to him on the part of the plain- j Taking Bills in Payment.] — The plaintiff 
tiff, or that it meant the taking some step in the j having pressed W. for payment of a debt, the 
■court of bankruptcy, in either of which cases defendant, W.’s attorney, sent to the plaintiff a 
notice was not necessary, and. therefore, that the , b iU accepted by W. at two months, inclosed in a 
plea was bad. Alhuseti v. Prest, 6 Ex. 720 : 20 I letter, in which the defendant said, U W. being 
L. J., Ex. 440. disappointed in receiving remittances, and you 

« . - expressing yourself inconvenienced for money, 

On Contract ot Service.]— A guarantee was I x sclld ou llis acceptance at two months.” The 
given in the following terms : “1 hereby guaran- j plailltli 4 refused to take the bill, unless the 
tee to you the sum of 250/. in case Mr. P. should ! [ lefelld ant put his name to it; the defendant 
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is not vitiated in toto by the bad part, but will pay the same on default, &e. Dated the 20th of 
sustain a count framed on the valid part of the June, 1840.” The declaration stated, that, in 
undertaking to which the objection does not consideration that the plaintiff would, oa the 
apply/ Wood V. Ben-wn, 2 0. & J. 95 ; 2 Tyr. 22nd of June, 1840, lend to V. JD. 750k, on the 
98* 1* Price, P. 0. 169 ; 1 L. J., Ex. 18. security of a warrant of attorney , payable on the 

’ 22nd of August next, and would forbear and 

Supplying Consideration by Parol Evidence,] give time to V. D. until the 22nd of August, the 

gj uce the statute 19 & 20 Viet. c. 97, s. 3, defendant promised : — Held, that the instrument 

though parol evidence may supply the con- was sufficiently ambiguous to admit of evidence 
side ration for a guarantee, it cannot be admitted to show that the advance was not a past one, 
to explain the promise. Holmes v. Mitchell, 7 but was made simultaneously with the execu- 
G B. (N.s.) 361 ; 28 L. J., C. P. 301 ; 6 Jur. tion of t he guarantee, and that no amendment 
{K.s.) 73. of the declaration was necessary. Goldsthede v. 

Where the expression “ for goods supplied ”■ Swan, 1 Ex. 154 ; 1 6 L. J., Ex. 284. 
was used in a written guarantee : — Held, that A declaration alleged, that L. had requested 
parol evidence was admissible to show that the the plaintiff to sell and deliver to him goods in 
parties meant not a past, but a future, supply of the way of his business, and the plaintiff, at L.’s 
iroods. Hoad v. Grace, 7 H. & N. 494 ; 31 L. J., request, consented to do so, provided the defen- 
Ex. 98; 8 Jur. (n.s.) 43; 5 L. T. 359; 10 W. R. 85. dant would guarantee the payment, of which he, 

before the making of his promise, had notice ; 
Before 19 & 20 Viet. c. 97.] — By the word that afterwards, and before L. was indebted to 
« agreement ” in the 29 Car. 2, c. 3, s. 4, must be the plaintiff for any goods, and when no goods 
understood the consideration for the promise, as delivered by the plaintiff to L. were unpaid for, 
well as the promise itself ; and, therefore, where and no money was due from L. to the plaintiff 
one promised in writing to pay the debt of a on any account whatever, the defendant, by 
third person, without stating on what considera- writing addressed to the plaintiff, promised in 
tion. parol evidence of the consideration was the words following : “ I hereby guarantee the 


1180 
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ihe amount having been paid off by M, and 
eld, secondly, that the guarantee did not 
ends subsequently sup plied. I h. 
plaintiffs (of whom D. had been in the 
c buying goods) having heard of a bill of 
■en by l). to the defendants, declined to 
have certain goods which he had then 
of them without a telegram from the 
mts that they would be answerable for 
them. They sent such telegram, and D. had the 
Cooper,. 5 i- goods • and in due time paid for them. By the 
! post of the same day on which the telegram was 
follows : — "■ Messrs. ! despatched, the defendants sent to the plaintiffs 
' a letter, in which, after referring to the telegram, 
and stating that they had done business with D. 

rid had never known anything 
to be j dishonest" in his transactions, they wrote : “ What 
r e heard was done to protect him from a 
and will in no way, we hope, 

„ be to the injury of his creditors. Having every 

107 : ‘10 confidence in him, he has but to call upon us for 

a cheque, and have it with pleasure for any 
letter, dated and signed by the account he may have with you. When to the 

addressed to the plaintiff I contrary we will write to you ” Held, that the 

<ee you paid, within three months letter was a continuing guarantee for the amount 
the amount of 5/., due to you of goods D. should buy of the plaintiffs until they 
, M..jum was not sufficient to j should hear to the contrary. Nottingham, Hide, 
clahtv the consideration for the j Skin, ${C. Co. v. BMiril, 42 E. J., C. P. 256 ; 

ig sufficiently expressed. Clancy j L. E. 8 0. P. 694 ; ,29 L. T, 134 ; 21 W. It. 739, 

M. 496 ; 2 A.k E. 473 ; 1 H. k W. | A guarantee for the payment of goods supplied 

B. 75. S. P., JmHm v. Reynolds, I to a "third person, given on the 7th, will cover 

Br, k B. 14. I goods contracted for on the 6th, but not delivered 

I till the 7th, and then supplied ori the credit of 
b. Past or Executory. j the guarantee. Simmon# v. Keating, 2 Stark. 426. 

For Goods to he Supplied.] — M. supplied a son Ambiguous.] — “ In consideration of E. Pi. & Co. 
•with some beer, and on his refusing to supply giving credit to D. J., I hereby engage to be 
more without a guarantee, the son gave the responsible, and to pay any sum not exceeding 
following guarantee, signed by the father : — ■ t * I 12uZ, due to E. E. k Co. by D. J,, 1 ’ is a good and 
hereby undertake to pay you for all the beer binding guarantee, the words “ giving credit ” 
supplied by you to the Star Brewery, 131, East being equally applicable to future as to past credit, 
street, Walworth, on the completion of the pur- Edwards v. Jerons, 8 0. B. 436 ; 19 L. J., 0. P. 
chase, which will take place in a few days” : — 50 ; 14 Jur. 131. 

Held, that the promise was prima facie a promise The defendant gave to the plaintiffs the 
to pay for goods to be supplied. Mockett v. A mes, following guarantee : “ Gentlemen, — As Mr. D. 
23 JL T. 729. informs me you require some person as guarantee 


security I before entered into for him with Mr. M., ] ^ An 
your predecessor, and that, when a full statement ’ V. 
of his affairs is laid before me, and such proving j cover 
satisfactory. 1 then enter into the security you j Tin 
require ; that the said sum of 200/. be void j habit 
and of no effect, and not to be in force or added ! sale < 
to the aforesaid security " : — Held, that this letter j let I 
■did not show a consideration inwriting.asrequired I bougi 
by the statute of frauds, either in express terms j defen 
or by necessary inference, and therefore that it 
was void as a guarantee. Be nth aw v 
M. k W. 621 ; 9 L. J., Ex. 114. 

So an undertaking 

Morley & Co.. — We hereby promise that your draft 
on William Clarke. Son k Co., due at Messrs. 

Mastermans’ at six months, on the 27th Hovem- j for live 
her next, shall be then paid out of money ( 
received from St. Philip's Church, say amount j 3 r ou hav 
174/. Kiv. ad. — W. Clarke, W. Boothby” — was. | dishonest tradesman, 
void, no consideration appearing for Boothby’s 
promise, Nor la/ v. Booth bt/. 3 Birr 
Moore, 395 ? 3 L. J. (O.s.) C.'P. 177 


years, 
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by any other persons of whom their firm might 
from time to time consist, in the way of loan, 
payments, discount, or otherwise, to F. H. arid 
S. F., H. and G., jointly and severally, thereby 
guaranteed to 0. and D. the repayment of the 
advances, and to indemnify them against any 
loss by reason of such advances : their liability 
not to exceed the sum of 1,000/. ; the guarantee 
to be a continuing guarantee, and to be a securi ty 
to C. and D. to the extent of 3,000/. for the 
whole of any balances which might from time 
to time, or at any time, become due to C. and D. 
or to the persons for the time being constituting 
the firm of the banting house, is a good and 
binding guarantee for both the past and future 
advances, such future advances having been 
made. Chapman, v. Sutton, 3 D. k L. 646 ; 2 
C. B. 634; 15 L. J., C. P. 166. 

The defendant being agent to receive rents for 
A., undertook, upon A. giving him an authority 
to do so, to repay to the plain tiff out of the first 
money received on A. V account anything the 
plaintiff might be pleased to advance to A. A. 
gave the defendant this authority : u Please to 
pay [the plaintiff] 20/. by four instalments, 
namely 51. each quarter, from my estate, con- 
meneing from the 29th of September, 1852, 
until September, 1853 ; and should any money 
be owing by me to her after that time, please 
to pay same way, as above”: — Held, that the 
authority was not confined to the payment of the 
20/., but authorised the payment of further 
advances made by the plaintiff to A. Horlor v. 
Carpenter, 3 C. B. (».s.) 172 ; 27 L. J., C. P. 1. 

A creditor cannot avail himself of a security 
obtained under an agreement for a further 
advance, which he afterwards refuses. Mayhem 
v. Criekett, 2 Swanst. 193 ; 1 Wils. Ch. 418 ; 19 

R. R. 57. 

The plaintiffs declared, that, in consideration 
that they would lend and advance 5,000/. to 

S. & Co., the defendant would be answerable for 
and repay them the sums so lent and advanced, 

l and averred that they accordingly advanced the 
5,000/., by reason whereof the defendant became 
I liable to pay. The defendant, at the request of 
the plaintiffs, on the 19th of May, 1 815, wrote to 
them, stating that she would be answerable to 
the extent of 5,000/. for the use of the house of 
S. k Co. At the time this guarantee was given, 
S. & Co. were considerably indebted to the 
plaintiffs. On. the 24th of the same month 
the guarantee was deposited with the plain- 
tiffs as a security, with two bills amounting to 
3,5281. 16s, 2d.,' which, having been in their 
hands as securities before, were delivered and 
redelivered as a security for a new note of 6,500/., 
and no money passed on that day Held, that, 
as between the plaintiffs and the defendant, no 
money was advanced to S. k Co. subsequent to 
the guarantee, so as to give it a retrospective 
operation. Glyn v. Ilertel, 2 Moore, 134. 

In August, 1848, the defendant gave the fol- 
lowing guarantee to 0. : “I am aware that my 
uncles, J. and J. F. Iv., stand considerably 


Construction of Several Documents.] — - The 
plaintiffs, on the 24th November, wrote to the 
defendant, “We are doing business with Messrs. 
R. and we require a guarantee of 200/., and they 
refer us to you for one.” The defendant replied 
on the 27th November, “ I have no objection to 
become security for Messrs. B., and subjoin the 
following memorandum to that effect : — ‘ 200/. ^ I 
hereby engage to guarantee to [the plaintiffs] 
200 /. for iron' received from them for Messrs. B., 
as annexed - ” : — Held, that the contract was to 
be • collected from the three documents read 
together, and that the consideration for the pro- 
mise was, that the plaintiffs would continue to 
supply iron ’to P». after the 27 th November. 
Colhourn v. Damson, 10 C. B. 765 ; 20 L. J., C. P. 
154 ; 15 Jur. 680. 

Mutual Obligation.] — P. being indebted to 
the plaintiffs, the defendants gave them the 
following guarantee : “In consideration of your 
agreeing, at our request, from time to time to 
supply "on credit to P. such goods as he may 
require, and you may think fit to supply, we do 
hereby guarantee to you the payment of such 
sum as "he now owes and may at any time, 
from time to time, owe to you ” Held, that the 
guarantee did not contain any binding agree- 
ment on the part of the plaintiffs to supply goods 
to P., and that, as they never did supply any 
goods to P. after the date of the guarantee, 
the defendants did not become liable to pay the 
existing debt of P. Westhead v. Sproson , 6 
H. k N. 728 ; 30 L. J., Ex. 265 ; 7 Jur. (n.s.) 
502 ; 4 L. T. 408 ; 9 W. R. 695. 


Hill 





to you for the carrying out of the said resolu- 
tion/’ The TOOd had been reduced to 1507. by 
payments between 1840 and 1845. In 1842 a 
resolution was entered in the church books, and 
signed by the plaintiff, inviting the defendant to* 
become pastor, oil condition that he agreed to be- 
legally responsible to the plaintiff, the present 
deacon, and any future deacon, for the payment 
of 500 l. due to J. E. by the church, and also* 
agreed that the trustees of a fund for the main- 
tenance of the minister should pay to the plain- 
tiff, or other deacon, 1007. yearly, for the purpose- 
■ of liquidating the above debt to J. E., and that* 
the interest of the debt be paid half-yearly from 
the church funds. The defendant signed a 
memorandum in the church books that he- 
! accented the invitation on these terms. A. deela- 


iggij 





and. therefore, in considcratioii ot your forbear- j /iifM.l 1 -A k So.' 
mg to press them for the immediate pa\ merit o» > V. ‘ / ^svested in a trustee in trust as to 

the debt how due to yon. 1 hereby engage ^ried woman lor life, for her 

| m «« in tmst for'sneh 
- * 


persons as iuc ****** «.«. . . ■ 

standing coverture, should by deed, or instrument 
in wri t in 0 * to be by her sealed and delivered m 
the presence of, and to be attested by two 
credible witnesses, appoint Ihe husband being 
indebted to his bankers, on the balance ot an 
account current, the married woman deposited 
the bond with the bankers, with a letter signed 
by her to the effect-, that, in consideration of the 
bankers paying, or having already paid, the 
cheques of the husband, or otherwise advancing 
him sums of money, she thereby guaranteed the 
repayment thereof ; and that she deposited, as a 
collateral security, the bond, which she under- 
took to assign to the bankers on request : — Held, 
that the consideration was sufficient, and that the 
separate life interest of the wife was effectually 
charged ; but that, the letter not having been 
executed and attested as required by the power, 
the court would not, under the circumstances, 
crive effect to it as an appointment. Thaclmdl 
v Gardiner, 5 De G. & Sm. 58. Bvt see. 19 & 20 
Viet. c. 97, s. 8, by which the consideration for a 
guarantee need not be in writing. 

On account of other Debts.]— Guarantee given 
by the defendant to the plaintiff as follows 
li In consideration of your having resigned the 
office of deacon at the Baptist church at C., I 
hereby agree to hold myself responsible to you 
for the payment of 1507. due to the Rev. J. E. 

! by the Baptist church at C., and also the interest, 
pavable every six months, for which you and 
p. m., deacons of the church, became responsible 
to the Rev. J. E. by an instrument dated Sep- 

I tomKpr 25' 1840 ” That instrument was a& 
tions, implied of itself a consideration, ana uiu tcmbei . ibw. ^ mt[on of having 

3 llont. 1.1. & D. 1S2 ; 7 Jur. 474. 


called upon by you to pay the same, and ‘^ itu 
twelve months’ previous notice. At the date 01 
the guarantee, .! i and J. ¥. K. were indebted to O. 
in 5181. Subsequently O. advanced large sum* 
of money to J. and J. ¥. K„ and dealings went 
nn till January, 1849, when the debt due .no 
them to 0. amountel to 2 ,1 84 7. -Held, that the 

o-unrantee was founded on a sufficient eonsideia- 
don, and that, further advances having been 
made, and time given, it bound Jffie jrletendant-. j 
Oldertkaic v. Kitty, 2 H. A Is. 517j 2' E. J., Ex. 
120 ; 3 Jur. (N.S.) 1152 : 5 W. R. n>8 Ex- Ch. 

The consideration for the promise to guarantee 
was the keeping the account open, and making 
further advances. Per curiam, dissentiente 
Crompton, J. Ib. 

Evidence.] — “Messrs. H.,in consideration 

of vonr being in advance to L.in 10,0007. for the 
purchase of cotton, I do hereby give you my 
ouarautee for that amount on their behaii. J. 

!>/• ; Held, that the words of the guarantee did 

not necessarily imply a past advance, and that 
the plaintiffs, cm a trial, might have offered evi- 
dence to show that future advances had been 
contemplated. TMyh v. Brooks, 10 A. & E. 
809 ; 4 P. & 1>. 288. 

Implication.'!— A. .guaranteed to a bank- 

imr company “all current obligations in their 
hands to which B. may be a party, and also all 

his future obligations and engagements that may 

come into their hands v Held, that the latter 
pan of the guarantee, as to the future obliga- 
tions, implied of itself a consideration, and did 

' • , -i nmrin thp 
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Where Fraudulent.] — In an action on a 
guarantee for a debt due from S. to the plaintiff 
the promise alleged being that if the plaintiff 
would give S. a written acknowledgment that 
the plaintiff had no legal claim on S., the defen- 
dant would be answerable for the amount, with 
an averment that the plaintiff wrote and sent 
such acknowledgment to S. Plea, that S. was a 
trader within the bankrupt acts, and a prisoner 
in execution for debt, owing BOOL and upwards, 
and was desirous of petitioning the Court of 
Bankruptcy for an interim order of protection 
under 7 & 8 Viet. c. 96, s. 6. and in support of 
such petition of falsely representing himself to 
the court as owing less than BOOL, and that the 
defendant, at the request of S., gave the 
guarantee, with the intent on the part of S. 
and the defendant that S. should be the better 
able falsely to make such representation, and 
that the plaintiff knew the corrupt purpose for 
which the .guarantee was given, and with such 
knowledge accepted it, and assented to write the 
acknowledgment for the purpose of aiding S. in 
making the false representation : —Held, on proof 
of the facts pleaded, that the plaintiff’s acknow- 
ledgment was not a release under seal, and that 
the defendant was entitled to a verdict on the 
evidence. Coles v. Strleh , 15 Q. B. 2. 

Statement of Consideration.]— A declaration 
stated that L. made his promissory note payable 
to the plaintiff ; that the note being in the plain- 
tiff’s hands overdue and unpaid, “in considera- 
tion that the plaintiff would forbear and give 
time to L. for payment of the note, to wit, for a 
reasonable time, the defendant promised to pay 
the note in case L. should make default.” It 
then alleged that L. made default, and that the 
defendant did not pay the amount of the note. 
At the trial it appeared that the defendant having 
agreed to guarantee the payment of the note by 
L., indorsed on the back thereof as follows : — ■' u I 
guarantee the payment of the within note by L., 
on the 2nd November next.” On that day the 
note being due and dishonoured, the defendant 
signed the following memorandum, addressed to 
the plaintiff “ Sir,— I. request you will hold 
over .the promissory note in your favour, of L., 
dated Blst July, 1844, for 200L, at three months ; 
and in consideration of your so doing, I under- 
take to continue in all respects my guarantee ” : 
— Held, that the guarantee was defective, and 
that there was no evidence to support the declara- 
tion. Temple or Semple v. Pink, I Ex. 74 ; 16 
L. X, Ex. 237. 

B. and C., members of a railway committee, 
being indebted to A. in a large sum which A. 
sought to recover by contributions from the com- 
mittee, and A., having brought an action against 
B., and having threatened to sue CL, D. promised 
that, in. consideration that A. would cease to pro- 
secute the action brought, and would forbear to 
sue 0., he, H., would pay a certain smaller sum 
to A. In declaring upon this promise it is not 
necessary to allege that I). was a member of the 
committee, or that A. had any well-founded claim 
against the committee, or that the actions brought 
did not, prevent the collection of assets : — Held, and threatened related to the committee, or that 
that: the withdrawal of the first petition was a the plaintiff was ready and willing to accept the 
a (. msid m for 1 th promises of \ ii smaller mm in .-xd isFnetkui of the debt owing iron 
guarantors: that the pica as proved, afforded no B. and <:. Bmp son or Tempson s\ Knowles, 7 
defence ; ami that on the finding of the jury C. B. 651 ; IS L. J,, C. P. 222, 

1 he plaintiff was entitled to recover, Harris v. 

1 'enuhles, 41 L. J Ex, ISO ; L„ B 7 Ex, 235 : 26 Abandoning Lien.] — A declaration stated that 
L. T. 4. 37 : 20 W. B. 974. plaintiff was a shfpbroker, and that he was 
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c. Forbearance to Sue and Abandonment 
of Claims. 

In What Cases.] — The plaintiff’s agent wrote 
to the defendant : “ I have this morning received 
the most peremptory instructions to settle this 
account. Be good enough to arrange something 
by to-morrow.” The defendant in reply : “I 
undertake to pay 500L on the account between 
my late brother, Mr. 0. D. Hughes, and your 
client on or before this day three weeks.” The 
plaintiff did not expressly agree to forbear suing, 
but did in fact forbear for three weeks : — Held, 
that the correspondence, together with the plain- 
tiff’s actual forbearance for three weeks to sue, 
constituted a good and binding promise to pay 
on the part of the defendant. Wy nne v. Hughes, 
21 W. B. 628. See Coles v. Paeli, 39 L. J., (X P. 
63 ; L. Id. 5 0. IX 65 ; 18 W. R. 292. 

An agreement to forbear for a reasonable 
time is a good consideration to support a 
promise to guarantee a debt due from a third 
person.- Older sham v. King, 2 H. & N. 517 ; 27 
L. J., Ex. 120 ; 3 Jur. (N.8.) 1152 ; 5 W. R. 753 
—Ex. Ch. 

A testator appointed his son and three other 
persons his executors and trustees. The son dis- 
claimed and renounced probate and afterwards 
purchased a portion of the testator’s property. 
The other legatees raised a claim for losses 
incurred by the trustees, and the son’s solicitor 
wrote on his behalf to the claimants agreeing to 
pay BOOL in satisfaction of the losses : — Held, 
that this agreement was not void for want of 
consideration. Orrell v. Coppoeh , 26 L. J., Ch. 
269 ; 2 Jur. (N.S.) 1244 ; 5 W. R. 185. 

A surety, upon being informed that proceedings 
are contemplated against himself and his prin- 
cipal, states by letter his intention to pay the 
debt : — Held, after his decease, that the letter was 
a promise to pay ; and that the forbearance to 
sue was a sufficient consideration for the promise. 
Jones v. Beach, 21 L. J., Ch. 543. 

Withdrawal of Petition.] — A guarantee was 
given in the following terms : “ In consideration 
of your withdrawing the petition you have pre- 
sented for winding up the A. company we agree 
to pay all the costs you have incurred in reference 
to the petition. We further agree to guarantee 
the payment to you within eighteen months, by 
the company or the liquidator thereof, of the 
principal of your debt of 722 L” To declaration 
on this guarantee, alleging as a breach the non- 
payment of the 722 L, the defendants pleaded 
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n f kaa 7 The agree men t contained a 

employed by the owners of a ship to procure fo^ A . _ . ' n wi ng the "agreement void, and 

them a charter of that ship upon tlm terms that p a . nlaintiffs to recover the whole of 
he should be entitled to receive the freight, and enahlin, the^ jYase A. should make default 
thereout to satisfy himself his commission, and the a » • ^ ’ j ns t a lments on the stipulated 

that he did accordingly procure a eharteipaity mpcj commit- any act of bankruptcy 

on certain terms ; that the ship sailed and per- Sue. The declaration 

formed her voyage and returned to England , ^ g d that one instalment became due, that 

that a change of ownership m some of the shai ‘ ma de in payment thereof by A., that 

of the ship accrued before her return : that aftei deb _ ‘ aim lied to the defendant, but that 

her return the plaintiff was about to collect, and th e 1 < guaranteed the instalment, and that 
would have collected the freight, so as thereout hehadno ^SiSpakl^Held bad on general 
to satisfy himself his commission : that the defen- t e * t p e gr ound that, upon the true 

dants were the brokers for the new owners, ara t not - 0n 0 f the "uarantee, the consideration 
it became desirable for them to obtain immediate . . , ^, g * om | se was that there should 

of the^S e woSI! not comply w*Uh the terms of the guarantee, 

relinquish his right to collect the freight, the Clarke v. Greene, 3 Ex. 019. 
defendants promised to pay him his commi^ion, M age at wba t Time.]— In an action on a 

that the plaintiff relinquished his right , but . t ’ t i ie nlaintiff in support of an averment 

the defendants would not pay him his comm*- Le had executed a certain 

Sion : — Held, that this was an agreement by the evidence the following docu- 

defendants to pay m consideiation of the pla n mdentu e, fe defendant : “In consideration 


Bmmm 

heu. 6uU V. UHOxoy, i ’ circumstance of the case, the true construction of 

V ‘ action on a guarantee, the declaration the guarantee was, “that if at some A 11 ? 0 

tLeasus«8tf«a 

of the same, and the plaintiffs accordingly gave L. J., Ex. 283. 
m) to Y. the goods, and took the acceptances of 

J.: ■■■ .tj. xi,~ vUo. *1 /wu ««'.ri«»Ae 


Y. for 145?.:— Reid, that the declaration dis- 
closed no cause of action. Pickles v. Thornton, 
33 L. T. 658 — C. A. And see cases ante, 
.col. 1138. 


d. Other Cases. 

Indem n ity to Sheriff’s Officer.]— A declaration 
alleged that the defendant issued a fi. fa. on a 
iudgment against M., which the sheriff delivered 


and being unable to l> a Y‘A n ”ibfY the thein aSd gave notice to the sheriff not to sell 

rHSSsfSSi & 

pound for your claim on them, amounting to and, at the dtfendant s . wai^ls G bv 

7 nqa/ an d irivin* them five years to pay oft balance to the defendant , tln.t .utcxuams u , dj 
bSnAnSmlf of the debt, or at the rate reason of the prem ses mpleaded the plaintiff, 
of 10 a in the pound for the whole, with interest together with the sheriff, ® 

„ n ** r,iu 7 qf the rate of 5Z tier cent, per annum, seizing and selling, and iecovcieu against tn. 
payable half-yearly, the 3,546?. to be paid by the plaintiff and the g b °em- 

instalments and in the manner mentioned, or to damages and costs, which tbc plain till DC ^ 

be mentioned, in your agreement with A., I liable (as the fY int^hTdefe 
hereby guarantee to the extent of 6001. the pay- sheriff, pant to G-., J but the Itttndant did not 
ment bv A. of 3.546/., with interest, as men- indemnity:— Held, a good declaration for -that 
tioned in the agreement”; that the plaintiffs consideration sufficiently 

a ... subs, uentiv ntemi into a Mattel hjocao* that the plaintiff s cJMig.i I 

agreemeut, bv which the plaintiffs agreed to claim was not shewn with- sufficient cu tainiy 
ui-cepi .« a.' the composition of nw. in the to have- been ow.envise than an ilic^.1 oc, • oi 

pound, to 1„ paid by stipulated instalments, on that th, nhmititi consistently vvip the aluga- 

sweeified davs, extending over a space of five tions, might have, sola m the men. peifoiman^ 
vonrs ui .oijsiiiermiou of havin the payment of his duty, or that it was not ifficiently shewn 
I- th instalments juaran ed by th, persnt that tt. recovered solely i, being t itled to the 

in md in the s hed-ale. and in which the deten- gK»u seweu and not iy trny a-* * * 

< hint’s name appeared as guaranteeing to the plaintiff s acts, or how muc.i damage a<a; . 

’ - : . K ■ SO ; . l , , ; - O , vO . . . . ; . ' . , : : ' £ 1 , : . ' " . : . 
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, and how much from the seizing, were thereby limited not to exceed 250/., and 
n in the county court was against that the obligors or any of them should not be 
her with the plaintiff. Mliston liable to pay, by virtue thereof, any greater 
i Q. B. 205. principal sum than 2 601. But that the bond 

should be a continuing security to that amount, 
alnst Costs.] — An agreement by f or the sums from time to time owing as afore- 
attorney, the defendant, and B., said, exclusive of interest (to be computed as 
in consideration of B. having aforesaid), commission, costs, charges and 
the defendant his claim against expenses -.—Held, that the surety was liable 
costs, out of the proceeds to on this bond only for 250 1. principal moneys 
-CO very by B., in an action of B. advanced, and interest accrued upon that sum ; 
efendant undertook to pay the but not for interest upon any further principal 
i incurred by him in prosecuting sum advanced by the bank. Meek v. Wallis , 27 
against J., the plaintiff thereby p, p $50. 

;ie defendant to bring the same : Where a bond which on the face of it appears 

an action on this agreement, the to be a simple money bond is given to secure a 
is rightly described to be, that sum certain with interest, it must be construed, 
the request of the defendant, so far at least as regards the surety, as given to 
5 assent, prosecute the action of secure the debt then existing, and not "to cover 
)cMy v. Poolly, 6 Q. B. 494. floating balances. Walker v. Hardman, 4 CL <Sc F. 

. wife i 258; 11 Bligh, 299. And see Pease v, Ilwrst, 

imst Dfiut/ oi Wile. J — enant ~ tit p t> bo ia d iv hi i oo q t t /r\ a \ 

;on to indemnify the husband bb > 10 B ' & °- 122 ' b L ' C'W 

f’ K a «<wd consideration. Comp ■ a C0Bthm ; ng guarantee^ limited 

“ >10, '* * in amount, to secure a floating balance, is, as 

by without Payment.]— A plain- between surety and creditor, a guarantee of so 
l the defendant promissory notes, mu< di only of the debt as does not exceed the 
for 500Z., as a composition for sum earned in the limitation, for it is to be pre- 
lie defendant in consideration of sumed that the surety did not contemplate the 
eeured to be paid, engaged to creditors allowing the debtor to become indebted 
era in « t oovtnin 1 i n hi 1 iti p A A fT "to him beyond that amount. No such presump- 

y not the actual payment, was «on arises where the debt, in respect of which 
n and that the plaintiff might the bond is given, is an ascertained amount, 
ntec, though he had not paid the exceeding the sum named in the limitation. 
o rnn 7, i -r w a a i.> 4 . . q t t Ellis v. Emanuel , 46 L. J., Ex. 2o ; 1 Ex. D. lo7 : 

‘ ' ’ 34 L. T. 553 ; 24 W. R. 332— C. A. 

Upon a contract to guarantee a bill of exchange 
msideration.] — Upon the eve for a given sum, the guarantor would not be liable 
sheriff, A. (a stranger) agreed to to that extent on a bill given for a larger sum. 
idgment debts, upon the judg- Philips v. AstUng, 2 Taunt. 206 ; HR. R. 547. 
onsenting to postpone the sale The defendant requested the plaintiff, by letter, 
ution. It turned out that the to advance B. 2Z. a week, and engaged * 4 to pay 
er party was necessary in order him all moneys he might advance to B., in 
ale. and in consequence the sale addition to the 24/. which lie had already let him 
ive notice that the consideration have ” : — Held, that the guarantee was to be read 
le guarantee was at an end : — as if it had been 44 all such moneys,” i.e. the 24/., 
as not liable on the guarantee, and the amount of the subsequent weekly sums 
27 Beav. 313 ; 1 De (A E. & J. of 21. ; and that it did not extend to any other 

sums he might advance over and above the allow- 
ance of 21 ., because this allowance was the 
_ subject-matter of the letter. Smith v. Bmndrmi, 

test op Liability. 2 8 ;, ott p.-, 53s) ; 9 D. P. 0. 441 ; 2 Man. & G. 

5. guarantee is merely a contract 244 ; 5 Jur. 173. 
an a contingency ; and is in the 

lim for unliquidated damages. Rateable Contribution.] — Sureties in a recog- 
'on A Moore, 515 ; 2 Br. & B. 89. nizance contribute in proportion to the amounts 
id himself jointly to a banking for which they . were respectively originally 
)/., the condition of the bond bound. MncBmiaghs , In re, Ir. R. 10 Eq. 269. 
e obligors should from, time to And see post, cols. 1285 et seq. 
d every such sum or sums of 

1 become due to the bank for Shares —Collateral Securities.] — The defen- 
. to surety’s co-obligor, and pay dant and two others agreed to become sureties 
r cent, per annum for such sum to the plaintiff for a debt of a fourth person, 
7 as aforesaid, to be computed as and all entered into a joint and several covenant 
ie banking comp any hi ordinary for payment of 1. 000/. and interest; one of the 
its wifi) 'them : and also the sureties gave on his own account an extra col- 
ion, charges and expenses inch lateral security for the same debt, by assigning 
isioned ' by the transactions or an annuity for 600/., which was not paid; but 
i the bank and the co-obligor, a< orn ted for. The pr ncipal d hr r also gave a 
.minify and save harmless the hill of sale to the par. itiff, under which he took 
iy from all actions, suits and possession, md which he afteiwai(h_gaye up to 
1 liability whatsf cor by reason one >t the sureties m roceiy ng bills for 200/. 
ms and matters ; then the bond from him : — Held that- ..the defendant, as one of 
Provided that the principal the three suret es, was liable for me- third of the 
timatdv recovered on the bond amount of the original debt rad interest, not- 

38-2 





withstanding tb e securities given and payments Honed; partnership firms arc not admitted as 
made bv his™ co-sureties ; the two other sureties subscribers of Lloyd s, but subscribers may have, 
having in effect paid their shares, the defendant .a substitute ; H. was made a substitute for. S. ; 
was liable to the plaintiff for his share, J largrett their business of brokers at Lloyd s was . trans- 

r, Greqonf. 6 L. t. 543 : 10 W. R. 630. acted sometimes by S sometimes by H. as his. 

J J ‘ substitute, and was on behalf of the firm and its 

For Agent — Construction. 1— In construing an name ; debts accrued on these transactions 
agreement in the form of a bond in which Held, that the guarantee applied to such debts., 
a suretv became liable for the due fulfilment Leathleyv. Syye?\%9L. J., C. 1 . 2 J.) ; L. R. a 
of an agent’s duties therein particularly.' enume- C. P. 595 ; 22 L. 1. 821, 

rated, a general clause in the obligatory part of t rrlnn 

the bond must be interpreted strictly, and con- Guaranteeing Profits of Business.] — The- 

trolled by reference to the prior clauses specifying vendor of a trading concern guaranteed the s net 
the extent of the agency Held, accordingly, profit of the business sold, and of another busi- 
that monevs received by an agent on account of ness, in which the purchasers were also engaged, 
his employers during the time of his agency, but at a certain specified sum: Held, that the- 
not hi pursuance of the particular agency dis- guarantee applied to the profits made by the two 
closed to the surety br the specified conditions in concerns, after deducting the interest allowed 
the bond, were not covered by the surety’s obliga- on the amount of farther capital advanced by 
Hon “that durinsrthe whole time the said J. D. B., the purchasers for the purpose ^ot carrying on 
the agent, shall continue to act as agent afore- the concern. Mrfoj v. Wrif/iU, A -Alyl. ^ H. 131 p 
said, in consequence of the above-recited agree* Coop. t. Brougham, 215. 
zueut, he shall well and truly account for and pay- . . ,, ... „ ' _ 

to us. the employers, all sums of money received Guaranteeing Freight of Two Ships— Loss of 
by him on our account;’ Kapler v. Bruce, One.]— The defendant chartered two vessels of 

8*01. &; F 470. 300 tons each for a voyage from Ibralia to- 

London, with full cargoes of petroleum, at 84,$. 
For Apprentice.] — Father, on binding his son per ton. In consequence of their stores at 
apprentice, gives a bond for 1,000?. for his sons. Ibralia having been destroyed by hie, he was- 
fidelity; the son embezzles 200?., which the unable to furnish any oil ; and the owners agreed 
father pays, but desires his master not to trust to cancel the charterparties and to procure other 
his son any more with the cash ; the master does cargoes, upon the defendant guaranteeing each 
trust the apprentice again with the cash, and is vessel a sum of 900?. gross freight home. The 
negligent in calling him to account; the son homeward cargoes shipped under the substituted 
embezzles 1,000?. more ; the father is liable, but contract fell short of the guaranteed sum for 
not to answer more in the whole than 1,000?., each vessel by 343?. 6s. One of the vessels 
including the first 200?. Shepherd v. Beecher, arrived in safety, the other was lost : — Held, that 
2 P. Wms. 288. the contract was broken at the moment of the 

A*, puts his son apprentice to B., and gives shipment of the homeward cargo, and conse- 
bond for his fidelity, and takes a covenant from quently that the owners were entitled to recover 
B. that he would at least once a month see his the deficiency in respect of each vessel, notwith- 
apprentice make up his cash. The apprentice standing the loss of one. Cutty. Walla oh ian 
embezzles the cash, and B. brings an action on Petroleum Co., 36 L. J., C. P. 236 ; L, E, 2 C. 
the bond. On a bill by A. to be relieved: — 468 ; 16 L. T. 460 ; 15 W. E. 874 — Ex. Oh. 

Held, that A. should be answerable for no more 

than B. could prove his servant had embezzled Guaranteeing Payment of Goods— -At what- 
in the first month after the embezzlement- began. Price.] — -A surety agreed to guarantee the pay- 
Mmntaffne v. Tideomhe, 2 Yern. 518. ment of goods supplied by the plaintiff to B. 

under a contract with government. At the time 
For Postmaster — Duration of Guarantee.] — A the guarantee was given negotiations only were 
security bond for a deputy postmaster, for three on foot, but soon after the government contract 
years, shall extend further ; but, sernble, if the was made with B„ and also the sub-contract 
arrears had been paid up at the end of three between B. and the plaintiff. Each contract 
years, the surety might have been relieved, provided that the articles were to be supplied 
'Williams v. Jonei, Bunb. 275. within given periods ; but, in point 'of fact, t lie- 

articles were not supplied by the plaintiff to B., 
Engagement at Lloyd’s,]— -Where a father, on or by B. to the government, until long after the 
his son’s entering as an underwriter at Lloyd’s, fixed period. The government, however, had the 
addressed to the managing body a letter whereby option, and waived the delay, and paid B, the- 
be held himself responsible for all his son’s contract price. B., not having paid the plaintiff, 
engagements in that capacity : — Held, that the the plaintiff sued the surety on the guarantee, 
guarantee extended to ail the son’s; engagements and the surety sought to shew that the price- 
as underwriter at Lloyd’s, whether with members given by B. in the contract with the plaintiff 
or outsiders. Lloyd's v. Harper. 50 L. J., Ch. was a high one, on account of the shortness of 

140; 16 Ch. IX 200 : 43 L. T. 481; 29 W. R. 452 the time within which the goods wore to be 

— -Cl A. delivered. ; nd that the market price at the * ime 

The di ft n dam gua an reed to tl < on mittt a of the *oods were to be di live red was i melt lower, 

Lloyd's t I k lebts that 8., vli had applied h be md In htimod to set off Hit lifCorence betv en 

admitted as a subscribe h Lloyd's, might eon- the tw< prices Held ti a. tin surety could 
tract as ins ranee broker to enable, him to act not set off the difference In price. Oastla v. 

as such ; S to v] a partner TI. : t ie bh\\ lau Pom l, ~ L T. 852 ; II W i; 518. 

thereupon wirhdr * foe guarantee, but on finding Held, also that the goods were supplied under 
B. would cease to bo a subscriber, wrote to say the original contract, and that the acceptance 
that the. guarantee should continue in force on after the delay did not- constitute a new contract., 
the same terms and conditions as therein men- and that the surety was liable, lb. 
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Upon Bankruptcy of Principal — Rateable the amount of such instalments ; and the surety 
Deduction.] — When prior to the commencement is not entitled to have the whole dividend applied 
•of an action against a surety, whose liability is in discharge of that instalment, but only rate- 
limited to a portion only of the principal debt, ably in part payment of each instalment as it 
' the plaintiff -receives dividends from the estate of becomes due. Martin v. Brechncll , 2 M. & S. 
the principal debtor, under proceedings in liqui- 39 ; 14 E. E. 579 ; 2 Eose, 156. S. P., London 
.elation, amounting to 9*. 2d. in the pound on his Assurance Co. v. Buckle, 4 Moore, 153. 
entire debts, he is not entitled to recover in such 44 In consideration of your giving credit in the 
.action the whole amount of the surety’s liability, way of your trade to L. M., I guarantee to you 
hut only the balance or difference, after deduct- the payment of any debt which he may contract 
j u g the "amount of a dividend of 9s. 2d. in the j with you from time to- time as a running balance 
pound thereon. Bills v. Wttmot , 44 L. J., Ex. j of account, to any amount not exceeding 4007.” 
10; L. R. 10 Ex. 10; 31 L. T. 574; 23 W. R. 214. ] The plaintiff .on the faith of this guarantee 

When a surety has become a party to a bond supplied L. M. with goods to the amount of 8007. ; 
conditioned for payment of the debt, and interest, and he af terwards, being in insolvent circum- 
with a proviso that he shall not be liable for stances, assigned all his effects to trustees for the 
more than a certain sum, and the creditor, under benefit of his creditors. The plaintiff claimed a 
a liquidation of the affairs of the debtor, receives | debt of 6257., as the balance due to him against 
a dividend on the whole of the debt and interest | L. Mbs' estate, and received a dividend of :8s* 9& 
then due, the right of the surety to have a pro- i in the pound on the whole debt. In an action 
portion of those dividends applied in reduction of | by the plaintiff against the defendant on his 
the claim against him depends upon whether the guarantee : — Held, that he was not entitled to 
bond amounts to a guarantee of the whole debt, deduct the whole sum received as a dividend 
with a limitation of the sum which he is to be I from the gross amount of the debt, and to hold 
•called upon to pay, or to a guarantee of a part j the defendant liable on his guarantee for the 
•only of the debt. In the former case he is liable residue of the demand up to the extent of the 
for" the whole unpaid balance to the extent of j guarantee ; that the dividend received was to 
the sum limited in the proviso. In the latter be applied rateably to the whole debt, as well 
■ease he is entitled to a deduction pro rata in the part covered by the guarantee as that which 
respect of the dividends. Bills v. Emanuel, 46 I was not ; and therefore, that a rateable decluc- 
L. J., Ex. 25; 1 Ex. I). 157; 34 L. T. 553 ; tion was to be made for the sum covered by the 
:24 Wi E. 832 — C. A. guarantee. Bar dwell v. Lydall , 5 M. & P. 327 ; 


Where a debt having been partly guaranteed, 7 Bing, 489 ; 9 L. J. (Q.S.) C. P. 148, 


the debtor becomes a bankrupt, and the creditor 
proves for a larger amount than that covered by 


The plaintiffs had become security for N. and 
had received bills of lading from him to protect 


the guarantee, the dividends must be applied in themselves. Defendants were ' ih.terested':in;.' the- ' 
ease of the guarantor, rateably to the whole goods, and in consideration of being allowed to 
■debt proved. Rallies v. Todd , 1 P. & D. 138 ; 8 direct the sales, agreed with plaintiffs that, after 
A. & E. 846 ; 1 W. W, & H. 619 ; 8 L. J:., Q. B. 35. the account sales were made up, “ they would 
A bill having been accepted by a banking com- bear one-half of whate ver loss might occur.” 
pany, and indorsed to a holder for value, the j There was a loss of 4,2157. AN. became bankrupt,, 
•company passed a resolution to wind up volnn- and plaintiffs proved against his estate for the 
tarily, and the winding-up was ordered to be whole loss and received a dividend thereon: — 
•continued under supervision. After this date I Held, that the defendants were not entitled to 
the holder received from the drawer a composi- | any deduction from the amount of their guarantee 
tion of Ss. 6/7. in the pound on the amount of the j in respect of the sum so received by the plaintiffs, 
lulls. After this payment the holder lodged a ; Liter pool Borough Bank v. Logan , 5 H. & N. 
claim with the liquidator for the whole amount j 464 ; 29 L. J., Ex. 249 ; 2 L. T. 382. 
of the bills : — Held, that he was entitled to be j A., wishing to be allowed from time to time 
admitted to prove only for the balance, after I to overdraw his account with his bankers, the 
deducting the part payment. Oriental Co miner- 1 defendant gave them the following document : 


Hal Bank, In re. Ala icon doff, JSx parte, L. E. 6 ; “ On 'demand I promise to pay to Messrs. G. & Co. 
Eq. 582 ; .18 L. T. 450 ; 16 \V. E. 781. ! 3007,, with interest on same, to secure an advance 

H. gave to B. a guarantee : 44 1 hereby guaran- 1 now or hereafter on a banking account with A.” 
tee to you the payment of all goods "you may j A. became insolvent, and paid, by agreement with 
supply to E. H., but so as my liability to you | his creditors, a composition of 1 (is. in the pound; 
under this or any other guarantee shall not at ' the bankers, who had advanced much more than 
any time exceed 2507.” L. gave a similar guaran- j 3007,, received the dividend on their whole 
tee. B. supplied goods to E. H. to the amount | advance, leaving a balance on the whole of more 
of 6577. E. PI. "then became bankrupt. B. j than 3007. : — Held, that the promise by the defen- 
proved for the whole sum, and then called on j dant was to repay an advance of 3007. and that he 
the guarantors, who paid him 2507. each. B. ! was therefore only liable for the balance of 3007. 
•having afterwards received a dividend of 2s. Id. after deducting' 1 6<v. in the pound from that 
in the pound on the 0577. Pleld, that each of amount. Gee v. Pack, 33 L. J., Q. B. 49 ; 9 L. T. 
the 'guarantors was entitled to a part of this divi- 290. 

■dead, bearing o the whole the sunn proportion as Where a limited guarantee has been given, and 
2507/ to 65 71 In, oson v. Ba*«, L. E, 6 Ch. 792 : the limit has been e: ceeded by the party g taran- 
19 W. XL 992. , .teed, . who- afterwards' receives - from the estate of 

Tin; obligee of a bond given by principal and the prin dpal debtor a dividend, the guarantor is 
ureh conditioned for the paym t £ nv ylr ntii: .d to the benefit of a proportional part of 
instalments, who has proved under r commission that lividend m the amount guaranteed, not 
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Advances — Purpose of."! — A defendant guaran- of their shares to procure the appointment of a 
teed the payment of gold with which the settling day on the Stock Exchange, ananged 
plaintiff should supply "a goldsmith for the with -the manager of a bank to open an account 
purposes of his trade; the plaintiff discounted in the name of a promoter of the company., 
hills for the goldsmith, and gave him. for them to be drawn on by him to an amount not exeeed- 
partly gold and partly money; the gold was ing 30,000/., and for advances made on that 
applied" to the goldsmith’s trade, but the gold- account the company gave a guarantee under 
smith did not indorse the bills Held. that the their common seal. . buch an account was. 
defendant was not liable under his guarantee opened, and, as arranged, with the manager, the 
for the gold, so furnished. AW v. \Vhyle, 5 money drawn thereon by b. was immediately paid 
Bing. 485 ; 3 M. & P; 130 ; M. & M. 408 : 7 L. J. in by him to an account opened at the bank m 
fo.s.) C. P. 205. the company’s name as and for the deposits pay- 

A. gave B. the following guarantee : 44 1 have able by allottees of shares in the company, 
given" 0, an order to purchase cotton, and as it Those allottees were real persons who had been 
may be to niv advantage to have his bills on me induced by S. to apply for shares, but they 
negotiated through your house, I have in such were wholly incapable of paying tor them , They 
case to request that you will honour his drafts to had no intention of really becoming' share- 
the amount of those he may send you for sale on holders, and immediately handed then letters of 
mv account, and engage that his bills on me, so allotment and blank transfeis to A 1 he bank 
transmitted, shall be regularly accepted and directors were ignorant of the object ol this 
paid r -Held, that under this guarantee B. was scheme, and believed that the money was 
justified in honouring C.’s draft to the amount advanced to 8. to be employed by him as the 
of a bill drawn by C. on A. and represented by company’s agent in their legitimate business. 
0. to B. as being drawn on account of A., though In furtherance of the plot, the manager gave 
such bill was in fact drawn by O. on his own a certificate in the name of the bank that 
account. Ogden v. Ami nail, 7 D. A E. 637. 23,006/. had been paid in for the deposits on 

Action against, a surety upon a bond condi- 11,503 shares in the company, but the appli- 
tioned for the due payment by M. of all sums cation for a settling-day was ref used, and shortly 
in which he should from time to time become afterwards it was ordered that the company 
indebted to the plaintiffs for goods supplied him should be wound up. Before the winding-up 
by them in the course of their business. The there had been paid in on the company s account 
plaintiffs having drawn a bill upon M. for coals a total sum of 24,505 /. 18$. Qd. made up of S.'s 
supplied to him, discounted the bill, which was payments, and of 1,500/. which really was the 
dishonoured. M. went to the plaintiffs, and company’s money, and their liquidator sued 
telling them that lie wanted 80/. to enable him for the 24,505/. 18$. 6d. as money received 
to take up the bill, asked them to lend him that for their use. The bank sought to set off. 
sum. The plaintiffs thereupon gave him a 24,506/. 8.$v4 d. due to them on S.’s account: — 
eheqiie for 80/., with which, and his own money, Held, that the bank was liable to the company 
be took up the bill : — Held, that this was not in for 1,500/. only, the sum really paid in on their 
substance a loan by the plaintiffs to the defen- account. British and American Telegraph Co . 
dant of the 80/., but an advance by them for the v. Albion Bank, 41 L. J., Ex. 67 ; L. K. 7 Ex. 
specific purpose of taking up the bill, which as 119 ; 26 L. T. 257 ; 20 W. B. 413, 
between the plaintiffs and M. remained unpaid 

to that extent ; and that consequently, as the Interest — Balance due from Receiver.] — A 
plaintiffs might have recovered the 80/. from M., receiver, who had omitted to account regularly, 
as for goods sold, the defendant was liable to became bankrupt, being indebted to the trust 


pay that sum. Batey v. Phelps, 2 Man. & G. estate in a large sum, and for some time no steps 
300 * 2 Scott; (N.R.) 564 . were taken to have the accounts duly passed : — 

Held, that under the particular circumstances of 

Deed of Assignment in respect of— What the case, his sureties were not liable to pay 

included in.] — W\ and S. by deed assigned to interest on the balance found due from him, 
J. P. all moneys to which they might become though he himself, if solvent, would have had to 
entitled from a certain railway company upon pay such interest. Semble, that in general the 
trust to secure the due payment of the sum of sureties of a receiver are answerable for such 
5,000/.. advanced by J. P., 4 ‘ and also of all other interest, as well as for such principal as the 
sums which might thereafter become due from receiver himself is liable to pay. Ihnvson v. 
W. and 8. to the said J. P. whether in respect of Moynes , 2 Buss. 466 ; 26 II. E. 9. 
principal, interest, discount, commissions, or 

otherwise howsoever.” The 5,000/. mentioned in Costs — Of Action on Bond.] — Where, in a suit 
the deed was paid off, but J. P. was afterwards against the principal and sureties to a bond, the 
compelled to pay 5,000/. under a guarantee for sureties were held liable to make good a deficit 
W. and 8. The appellants, as execution credi- of principal and interest, and costs were given 
tors, afterwards attached a sum of money due against the principal, but not against the 
from the railway company to W. and S. J. P.gave sureties Held, that the sureties were not to 
notice >i: the assignment to the railway company : be liable fertile costs by circuity unde; tin bond, 
— Held, that the deed of assignment included Benvieh Corporation v. Murray. 26 L. X, Ch. 
not only advances made by 3. P. to W. and 201: 3 Par. (v.s.) 847: 5 W. R.*208 — L, C. 

8., but also money paid by him under his 

guarantee for them, and was not affected by — — * Of Attachment of Receiver.] — The 
subsequent letters offering additional security sureties for a receiver are liable under the 
for the guarantee. Du h-u v. Pie of Alan Try., recognizance for the costs of an attachment 
42 L. T, 745 — P. G. ’ * against the' receiver for hot passing his account, 

and for all costs incurred in discharging him and 
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Of Becovering Balance from Committee ( 

of Lunatic;] — The sureties in the recognizance 
of the committee of a lunatic for his obeying the | 
orders of the Lord Chancellor, with respect to [ 
the lunatic’s estate : — Held, liable, on his making | 
default, not only for the balance reported due j 
from him,, but also for the costs of the proceed- 
ings taken for enforcing the payment of such j 
balance, although they may have had no notice ! 
'of the default of their principal until after such 1 
proceedings taken. Lackey, In re , 1 Ph. 509 ; | 
14 L. J., ,0h. 164. 

. Forbearing Execution— Lease of House.] 

— The plaintiff having recovered judgment against 
F., the defendant promised, that if the plaintiff j 
would forbear to issue execution against F., she 
would, on or before a certain day, erect a house, | 
and cause a lease of the same to be granted to ! 
the plaintiff ; and the plaintiff promised that I 
such lease, when granted, should be in satisfac- 
tion of the judgment. In an action against the 
defendant for not erecting the house, and causing 
the lease to be granted : — Held, that the measure 
of damages was the value of the lease, and not 
the difference between the value of the judgment [ 
and the lease. Strutt v. Farlar , 16 M. & W. 249 ; 
16 L. J., Ex. 84. 

— Interpleader Proceedings.] — In 1816, G. | 
shipped goods on board a vessel chartered by him j 
for Calcutta, and B. & Co. made advances to j 
enable him to do so, under an arrangement that 
the goods should be transmitted to the agents at 
Calcutta of B. & Co., who were to dispose of the 
outward cargo there, and send the proceeds in 
goods or bills to B. 6c Co. in London, who were 
to reimburse themselves their charges, and hold 
the balance at the disposal of G. In November, j 
1817, Gr, being in difficulties, and indebted to | 
the defendants in S50Z., they and G-. applied to | 
B.& Co. to pay off this debt by a further advance | 
to G. on his consignment, and the defendants gave | 
B. 6c Co. the following guarantee : “ Messrs, j 
B. & Co., You having expressed some doubts of the j 
propriety of paying G.’s draft on you for 850Z. in j 
our favour, we hereby engage, if you will pay us j 
the same, that we will reimburse you the amount 
on demand, with interest, in the event of your j 
finding it necessary to call upon us to do so, 
either from the state of G.’s pending account 
with you, or from any other circumstances.” i 
B. & Co. thereupon accepted and paid a bill of | 
850Z. drawn by G.ou them in favour of the defen- j 
dants. The vessel returned to England with a i 
cargo in April, 1818, when C. ? the owner (G. i 
having become bankrupt), gave notice to the : 
East India Company (in whose docks she lay), , 
not to deliver any part of the cargo without his j 
authority. They thereupon sold the cargo, and : 
paid the owner’s demand for freight, and, in 
consequence of conflicting claims from G.’s j 
assignees and from B. & Co., filed an interpleader j 
bill in equity, and paid the balance of the pro- ! 
ceeds into court. Proceedings at law and equity 
were continued between all the parties, under 
legal advice, up to 1887, when the result was. 
that B Sc Co. were obliged to pay C.’s costs. In 
1888, B. & Co. demanded of the defendants the 
850/ due by tl j la ran tee. with interest, and 
their share of the expenses incurred in the law 
proc ediugs, and, on The refusal tc pay, brought 
an action against them on the guarani ee : — Held, 
that the defendants could not be made liable, 
under the guarantee, or the jxpens is incurred 


by the plaintiffs in the law proceedings. Colvin 
v. Buckle, 8 M. & W. 680 ; 11 L. J., Ex. 33, 

See further as to Extent of Liability far Costs, ^ 
cases post, E., 1 and 2 cols. 1317 and 1323. 

Guaranteeing Application of Contract-moneys 
— Non-receipt.] — The plaintiff, previously to 
delivering bricks to a government contractor, 
received from the defendants a guarantee in the 
following terms : “ Please to deliver to Mr. S. 
for the completion of his contracts at X). and W. 
yards, 500,000 best bricks, to be delivered at the 
dockyards at 32.$. per thousand, and we, as his 
sureties, consent that the proper officer, Navy- 
office, Somerset House, who shall or may have 
the payment of the contract when finished, shall 
and may stop the amount of such account for 
bricks delivered; and we agree to become 
guarantors for the payment of the same to you 
when the amount of the contract is paid.” The 
bricks were delivered, and S. received, with the 
consent of the plaintiff, a part payment. S. 
having performed part only of his contract, and 
failed in the performance of. it, other persons 
were employed by government to finish the con- 
tract without the assent of S. or the defendants, 
and to these persons payment of the remainder 
of the contract price was paid ; after which a 
balanced account was made out with S.. in which 
he was debited for the sums paid to the parties 
who finished the contract, and with the sum paid 
for work partly performed, and received credit 
for the whole contract work done : — Held, that 
by the guarantee the defendants undertook only 
that the money should be paid to the plaintiff 
when paid in pursuance of the contract, and 
that the money paid to the parties who finished 
the contract was not money paid to him. Hem - 
nimcf v. Malm or Tremry, 2 C. M. & B. 385' ; 1 
Gale, 206 ; 5 Tyr.887 4 L. J., Ex. 245 ; 1 Jur. 893. 

Payment out of certain Fund.] — E. 8., a widow, 
being indebted to B. in 199Z., and being unable 
to comply with his demand for payment in full, 
paid 40Z.\>n account, and entered into a written 
agreement with him, whereby, after reciting her 
inability to pay the 159Z., B. covenanted that in 
consideration of her regularly paying the interest, 
71. 10-s\, every year during her life (which she 
thereby agreed to pay), he would forego all claim 
to the’ principal sum until after her death, and 
would not during her life bring any action to 
recover the same. The three daughters of E. S., 
also signed the following memorandum at the 
foot of the agreement: 41 We, the undersigned, 
E. F., E. J. and L. J. 8., daughters of above- 
named E. 8. , hereby agree to pay the said sum of 
159Z. to the above-named J. B., his executors or 
administrators, out of the estate of the said E. S. 
at her decease.” The only property of any kind 
or sort whatever, real or personal, which at the 
date of the agreement and thenceforth to the 
date of her decease, E. 8. was possessed of or 
entitled to, was a life estate or interest in a 
house and pren: i-' 1 - e died the Talbot Hotel, the 
reversion in fee of which property was vested in 
her daughters, and which h r ace rd ugly at 
her decease beeaine their absolute property as 
tenants in common in fee. On the death of 
E. S;, B. brought; an action against the daughters 
oi du aiun ( m 3 nakii u 1 n tl paymei t oi: 
the 159Z. Hold, that the plain and natural 
meaning of the words used in the memorandum 

a. „ TJi O O A V. i-l-irt Hnnrclvr-ai'iS wrvnl/I 
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the first instance, to repay out of the proceeds 

3 whole amount of the advances made by 
e bank to C. & Co., as well before as after 
e guarantee. Wilson v. Craren, 8 M. & WV 

4 10 L, J., Ex. 448. 


for payment of her debts, pay B/s debt, and that 
the words u the estate of the said E. 8.” did not 
name or apply to her life estate in the Talbot 
Hotel. Brown v. Fletcher, 35 L. T. 165. 

In consideration of the plaintiff forbearing to 
prosecute a chancery suit against the defendant, 
it was agreed between them that the defendant 
should, out of the first moneys he might receive 
from on whom the defendant had claims, 
hand to the plaintiff 5001. ; and out of any further 
moneys lie might receive from W. on account of 
the same contract, the defendant should pay the 
plaintiff 10 1, per cent, upon the nett amount which 
he from time- to time might receive, until such 
paid to the plaintiff should reach 
' and that the defendant 

j without pro- 
the plaintiff 1,300/., or so much of it 
' * " Only one instalment 

•Held, that the plain tiff, 


Receiver of Bents.] —The sureties for a receiver 
of rents and profits of real estate upon a recog- 
nizance drawn in the usual form (R. fe. C., appen- 
dix L. No. 21; are, notwithstanding the limited 
wording of the security, answerable up to the 
amount of their bond for all moneys for which 
the receiver himself is liable to account. Graham , 
Li re, Graham v. Noahes, 64 L. J., Oh. 98 ; [1895] 
1 Ch. 66 ; 13 R. 81 ; 71 L. T. 623 ; 43 W. R. 103. 

Receipt by Clerks.]— In an action upon a 
bond, conditioned for the honest and faithful 
service of a banker’s clerk, and for well and faith- 
fully accounting for all moneys which should 
come to his hands (assigning for breaches, general 
misconduct, irregular and unbusinesslike con- 


percentage 

1 , 300 /., and no longer , 
would not compromise with W 
v filing for 1 ‘ 4 ’ * 

ns then might remain due, 
was received from W. : — ....... 

under this agreement, was not entitled to any 
percentage beyond the 500/. due on the first in- 
stalment^ though exceeding 500/. Cochrane v. 
Green, 9 C. R. (N.S.) 448 : 30 L. J., C. P. 97 ; 7 
Jur. (x.&) 548 ; 9 W. R. 124. 

Proceeds realised in Composition.]— 0. & ; Co., 
being insolvent, compounded with their creditors, 
by agreeing to pay them a composition of 7*. Qd. 
in the pound by three instalments, and execute 
a conveyance of their real and personal estate to 
the defendants, in trust to permit them, C. & Co., 
to carry on the business, subject to the control of 
the defendants, and to pay thereout to the credi- 
tors the three instalments, and in case of full 
payment to reconvey and reassign the estate 
to O. & Co. ; but upon default of such payment, 
then in trust to sell, and after deducting out of 
the proceeds interest, costs and amount of mort- 
gages. to divide the remainder amongst them- 
selves and other creditors. C. k Co. continued 
accordingly to carry on the business, and opened 
an account with a banking company, from whom 
they obtained, large advances. The bank applied 
to, and obtained from the defendants the follow- 
ing guarantee : C. & Co. having assigned over 
ali their real and personal estate to us, in trust 
for securing a composition of 7.s\ 6 <7. in the pound 
to their several creditors executing such deed, 
and it being necessary to open a banking account 
for the purpose of carrying on the trade, in order 
that the stocks and goods on hand may be wrought 
up and converted into money, for the purpose of 
paying such dividends, and you having at our 
request consented to open a banking account for 
that purpose, and to make advances on such 


tiff to recover. Jephson v. Howhvns, 2 Scott 
(N.B.) 605 ; 2 Man. & Gf. 366. 

A., as surety, entered into a bond for the due 
and faithful performance by O. of his duty as 
clerk to a provincial bank. C. being sent by 
the manager of a bank, at the request of a cus- 
tomer, to" his residence about eleven miles dis- 
tant from the bank, for the purpose of receiving 
a large sum of money to be placed to his account, 
a considerable portion of it being in gold and 
silver, on his way back dropped the money from 
bis pocket and lost it : — Hold, that the money 
was received by C. in the course of his employ- 


1201 PRINCIPAL AND 'SURETY- — ■Nature of Contract. 1202 

Balance— Moneys Passing.]— A. became surety Sheffield v. Gistleton (Lord). 1 Eq. Abiy'93. See 
for a treasurer of a poor-law union, and entered also Fast India Co.w Saddam, 9 Ves. 464 ; 7 R. R. 
into" a bond, which was conditioned for the duly 275. 

paying over to the guardians upon his removal In Equity. ]— A surety not chargeable in equity 
from office, of the balances, moneys, &c. } which father than he can be bv law. : ' . MatcMffe . .v. y 
.should be in his possession by virtue of the office. Q rme ^ x y em . 196. 

The treasurer was also a corn dealer, and as such Sureties relieved from the penalties of the 
had dealings in corn with the overseers of seveial ^ond jn chancery. A/nnn. Gary, 12. 
townships, who were fanners, and whose duty it A petition bv a solvent surety of an insolvent 


townships, who were tanners, ana wnose ciury n A petition bv a solvent surety of an insolvent 
was to pay over to him tlm moneys which were tenant to surrender or reduce the rents of certain 
required from their respective townships by the p^jQiBes, which had greatly diminished in value 
guardians. He was in the habit of receiving gp 1C e the lease was made, was dismissed with costs, 
•corn from them, debiting - himself with the Semble, the general rule of equity by which a 
nrwl mwlitino’ them with the amount to mvv tl*o ri f Ti e. 
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amount, and crediting them with the amount sur ety is supposed to he favoured more than the 
•due from them for rates. His accounts were principal debtor is erroneous. O' Jfeills, In 
•duly audited ; and at the last audit, after his gau> & Sc> 686# 
removal from office, it was found that a balance 

was due to the guardians Held, in an action q Collectors’ Bokds. • 

against the surety, that, as between the treasurer 

and the overseers, money had in effect passed : Taxes — Formalities.]— A bond with one surety 
and. therefore, that the surety was liable. Bel- only, taken by commissioners of taxes, under 43 
ford Union v. Patti mi, 1 H. & N. 523 ; 26 L. J., Geo. 3, c. 99. s. 13, is not therefore void. Peppm 
Ex. 115 ; 8 Jur. (N.s.) 116 ; 5 W. R. 121 — Ex. Ch. v. Cooper, 2 B. & Aid. 431. 

B. executed a bond, conditioned to be void if A bond, whereby the obligor became bound as 
G. should honestly, diligently, and faithfully per- collector of duties assessed under 43 Geo. 3, c. 122, 
■form and discharge the duties of his office as might be put in force against one of t he sureties, 
treasurer of a poor-law union. One of the duties though he was not apprised of the default of the 
was to pay out of any money for the time being principal collector in not paying over duties col- 
in his hands, belonging to the guardians, all lected by him, nor called upon for an indemnity 
-orders drawn upon" him. G. was a country by the commissioners till after the dismissal from 
1 _ 1 • TOWW. V.A+OC. At* Ilia 9ft fh nf Minlv PaIWav T Timt'les. 14 
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banker, issuing his own notes. On the 28th of office of such collector. 

December the guardians drew several orders for East, 510. 

monev. some of which having been presented at Bv 43 Geo. 3, c. 99, s. 

T .' .. • -1 X... £ P *■ . I ... 


rsi', o i u. 

By 43 Geo. 3, c. 99, s. 13, the district collectors 


money, some or wmen navmg oeen presented at- ±jy w ueo. c. yv, s. ro, tuc uiswwi wubuuis 
G r.’s bank, 95L were paid in notes of the bank on of assessed taxes are required to give security 
ti,A+ An 31st of December the officer tn the commissioners in a sum l * equal to the 


A- \A # ■ :• 5 ***. . . '• T • 

that day* On the 81st of December the omcer 
■of the union presented other orders, and received 


to the commissioners in a sum u equal to the 
amount of the whole duty assessed and to be col- 


>of the uruon preseiLiecL orner oitiers, tuiu rccuivcu amount oi me wjiuib uut,y aoocaocu^im ^ w*- 

2001. in notes of G As bank. On the same day, lected in each district ” ; and by 55 Geo. 3, c. 184, 
the guardians having to transmit money to bonds given by collectors of assessed taxes anti 
London, their clerk presented to G. an order for their sureties, for the due payment of moneys eol- 
U. 19-v. Hd., and obtained from him a banker’s lected by them, are exempted from st am p duties : 
'draft- on a banker in London, which was after- — Held, "that the direction of 43 Geo. 3, c. 99, 
wards dishonoured. G. stopped payment at s . 13, was virtually complied with by a security 
three o’clock on the 31st of December, and on given in such sum as was large enough to include, 
the 1st of January was declared bankrupt. At though it exceeded, the exact amount of duties 
the time of the presentment of the orders, G. to be collected for the district; and therefore 
had in his hands sufficient money of the that such bond was within the above exemption 
guardians to pav them : — Held, that B. was not in the Stamp Act. Collins v, Gwynne, 2 M. & 
liable to make good either of the three several Scott, 640 : 9 Bing. 544 ; 2 L. J., 0. P. 49. 

•sums of money to the guardians. Lichfield Held, also, that such bond was properly given 
Union v. Greene, 1 H. & N. 884 : 26 L. J., Ex. “to the commissioners,” and need not be “ to his 
.140 ; 3 Jur. (N.s.) 247 ; 5 W. R. 370. 


.. . ■ 
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140 ! 8 Jor. (X.S.) 247 jSff.B. 370. majesty, his heirs and successors.' lb. 

' The 43 Geo. 8, c. 99, s. 18, enacts that the col- 

Legal Collection. J — bee ratra, J. lectors shall give security to the commissioners 

Replevin Bond.] — The liability of sureties in a for duly paying such moneys as shall come to 
replevin bond is limited to the amount of the their hands, and for duly demanding the sums 
rent in artear at the time of the distress and assessed, and tor duly enforcing^ a<r tags, mst 
-costs and they are not liable for subsequent defaulters ; and bv 3b Geo. 3, e, o, s. -1, the col- 
rent : and, therefore, where on the trial of an lectors are required to give security to the com- 
.action of replevin a verdict was taken by agree- raissioners for paying to the receivei-geneial the 
rnent between the plaintiff in the action and the sums collected by them. A siuety was sued on a 
.avowant for the penalty of the bond, subject bond which contained those ^ conditi^a. and also - 
to reference, not only as to the amount of the a condition for accounting and payin to to the 
rent“^thl time* of the distress, but of the commissioners -.-Held, that this latter condition 
rent then due, ami also of certain penal rents, might be rejected as siirplusage, and did not 
Die surcnTs being no parries to such agree- avoid the bond. ^ K tyr * king. 423 : o A . . 

Hient. and the arbii im or awarded ^ damages to 2,6; 9 L. J . (o.tyj G. i . i on. 

rim full amounr of the penally on the bond, the Time.] A bond made by a defendant's 

court held, that the sureties were entitmd Co tfttor snl tyv for E.. with a condition reciting 
be reliever from the bone n appearing ha^ ( y ^ i ( , t) _ : ,p il v s collector of he 

rive icn ('riginnlh disnnmet* m bad boon iu y ' i*ud ail orhm m - and in ies imp<.sed 

my b fy e ]T * AbdhrAsofparilmuentou the iuhabitam 

Jfenhj, 1 A. A J. 2bo . 30 L. R. oSL of a by means whereot be received rrom 

lost Bond.1 — If bom! is lost, equity will set it tbe iuhabitaiits p«g f “P 

.. o e mCu-N,'!] <\< ho a oonditionei xor the due orn iucm - mi 
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PRINCIPAL AND SURETY 


(rimmne v. Barnett, t . 01. & r . ot J t v\ esc, o4z i 
1 Scott (N.E.) 711; 6 Bing. (N.c.) 853. 

But the seizure and sale of lands and goods of 
the collector, of the existence of which the com- 
missioners had no notice, was not a condition 
precedent to their right to put the bond in suit 
against the surety. Ib. 

If in an action on a bond given by the sureties of 
a collector of taxes there are breaches assigned, 
that the collector did not pay over money 
received, and that he did not duly demand and 
enforce payment of the taxes, it is not necessary 
on the part of the plaintiff to prove exactly 
what money he received ; for if it is proved that 
he was to collect a certain sum, and that he paid 
over a smaller sum, and did not take proper- 
steps to exonerate himself from the residue, the 
plaintiff will be entitled to recover. Lowland v. 

597 ; 3 Car. P. 106. 

-Condition that Notice of Dishonesty 


collector at the date of the bond, although it did 
not appear on the condition that lie was only 
appointed for a year, it being shewn by plea that 
the office of collector was an annual office, and 
held as such by E. at the date of the bond, 
although by the replication it appeared that E. 
held the office not only for that year, but thence 
to the commencement of the action. Harnett v. 

Loaf/, 2 M. W S. 363. And see Cwlhaj-w Ohalli- 
len, 3 M. k S, 5U2. 

A bond given by a collector and his sureties to 
the commissioners of land and assessed taxes 
under 43 Geo. 3, c. 99, is broken if the taxes 
collected in any one year are not duly paid up 
by the collector to the account of that year. 

Gwynne v. Harnett. 7 CL k F. 572 ; West, 342 : 

1 Scott (N.f-l) 711 : 6 Bing. (2s. C.) 853. 

The breach of the condition of the bond is 
equally complete, and the sureties are equally 
liable, though all the moneys collected in the 
year, for which they are sureties, should be in 
fact paid in, if any part of them should be 
appropriated by the collector and received by 
the commissioners in satisfaction of the arrears 
of a former year. Ib. 

Such appropriation of part of the moneys of 
one year to the payment of the arrears of a 
former year will not prevent the commissioners 
from maintaining an action on the bond against 
the sureties for the year in which the money 
collected has been so misappropriated. I b. 

Illegal Collection.]— Sureties to a bond 

given by a person appointed a .collector of 
income-tax under 5 & 6; Viet. c. 35, and con- 
ditioned for the payment of ail sums assessed and 
collected, or to be assessed and collected by him for 
a particular year as such collector, are not liable 
in res peer of sums collected by him without legal 
authority. Kepp v. Wiqtfeth 10 C. B. 35 ; 20 
L, J., CL IL 49 ; 14 Jur. 1137. 

Amount.] — A bond given as a security 

for a collector of customs does not extend to a 
subsequent duty on coals where the collector had 
a new deputation, and gave security for the duty 
on coals. Bartlett v. J tt.-Gen., Park, 277. 

Bo held where no security was given on the 
second deputation, Bowdage v. A ft.- Gen.. Park. 

278. ,/> ,m-;y ; 

Enforcing Payment.] — To an action upon 

a bond given by a collector of assessed taxes and 
his sureties, pleas shewing that the commis- 
sioners and receiver-general had not taken steps 
to enforce payment from the collector, as directed the 
by the acts, relating to the assessed taxes, are 
bad. Wllliit v. Ileelcy, 1 0. M M. 249 J; 3 Tvr. 

291 ; 2 L. A, Ex, 51. 

A plea that the commissioners have not seized 
the lands of the collector must shew that there 
were, lands of the collector which might have 
been seized and sold to supply the deficiency. Ib. 

, The seizure and sale, of lands and goods of the 

collector, of the existence of ' which' the mommis- !/ - Surety liable through Overseers’ Negii- 

sioners had notice and knowledge was under 43 gence.]— The defendant, us surety, save ) bond 
< oo. 3. a 99, s 9, a condition precedent to their to the guardians of the pool for’ the M Union, 


j Knight, 4 M. & By 

Bates- 

should he given.]— The guarantors, by their 
| agreement, contracted to guarantee the plaintiff 
i against loss sustained from any act of fraud or 
| dishonesty by a rate collector, or from any failure 
! on his part to collect and pay into the Bank of: 
i Ireland the rates to be collected by him, and 
i produce to the plaintiff, as collector-general, the 
j receipt of the bank for such payment, or from 
| any failure on his part to deliver to the plaintiff’ 
j true accounts of the moneys collected, and lists 
of the persons in arrear, “provided that the 
plaintiff should within ten days after the dis- 
covery by him of any fraud or dishonesty of the 
. ‘said persons employed,’ and of any matter in 
respect of which any claim may be intended to- 
be made, give notice in writing, at the office of 
the society, as far as the case will admit, of all 
the particulars thereof ; and after any such dis- 
[ covery, the guarantee herein contained shall, as 
; to loss bv any act of fraud or dishonesty sub- 
sequent thereto, be at an end ” : — Held, that the- 
j proviso required notice to he given of such fraud 
I or dishonesty only as would form the foundation 
| of a claim under "the guarantee, and did. not im- 
j. pose upon the plaintiff an obligation to give notice- 
| if he discovered that fraud or dishonesty had 
occurred on the part of the person employed 
i before the guarantee was entered into or the- 
i employment under himself commenced. Byrne 
v. Mnzio. 8 L. R.. Ir. 390. 

; Power of Suspension of Defaulting Party, } 

— Under the 12 k 13 Viet. c. 91, the power 
| of dismissing rate collectors is vested in the- 
! lord-lieutenant, but by regulations of the privy 
| council, made under the act, the collector-general 
| is empowered to suspend any collector who, in 
his opinion, has been guilty of neglect of duty : 
— Held, that the omission of the collector- general. 
to suspend the collector, after knowledge of fraud 
and dishonesty on his part during his service and. 
employment, was not a defence to an action on 
dm guarantee, first, because the doctrine of 
Phillips v. Fomll (L. K. 7 Q. B. 666) was inap- 
plicable to a guarantee for the fidelity of an. 
j officer appointed and removable by the lord- 
lieutenant : secondly, because ihe omission to* 
exercise a power of suspension us distinguish! 1 
from a power of dismissal did not terminate the: 
liability of the sureties, lb. 


right to put' the bond in suit against the surety, conditioned foi the due discharge by 0. of his, 
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duties as collector of poor-rates for the parish of time as he should continue in his office, whether 
C. absconded, having embezzled part of the by virtue of his said appointment, or of any re- 
rates and allowed others to be lost by not apply- appointment thereto, or of any such retainer or 
inp for them. The guardians sued the defendant employment by or under the authority of the 
for the loss. The defendant admitted his lia- trustees, or their successors to be elected in the 
bilitv as to the sums embezzled, but disputed his manner directed by the act, he should use his 
liability as to the sums lost by C.’s negligence, best endeavours to collect the moneys received 
on the ground that the loss would not have by means of the rates in the then or in any sub- 
oecurred'if C. bad been called upon to account sequent year,” &c. :—Held, that the obligation 
as he ought to have been. It appeared that no of the bond was not confined to the year for 
neoiip-ence could be imputed to the guardians, which he was originally appointed, but extended 
but there appeared some ground to believe that also to all subsequent years in which ha was 
if the overseers of the parish of N. had dis- continuously reappointed. A ug er a v. Keen, 1 
charged their statutory duties with reasonable M.& W. 390 ; 2 Gale, 8 ; 1 Tyr. k G. 709 ; 5 L. J. r 
care & the loss would not have occurred : — Held, Ex. 283. • 

that the plaintiffs were entitled to recover from Action on a bond made by C. and bis sureties, 
the defendant the moneys lost through failure with a condition reciting the 27 Geo. 2, e. 38 r 
of C. to collect them, for that there had been no and that C. (four years before the date of the 
negligence on the part of the plaintiffs, and they bond) was appointed by the churchwardens and 
were°not answerable for the negligence of the parishioners of D., in pursuance of the statute, 
overseers. Mansfield Union v. Wright, 9 Q. B. D. collector of the poor-rates to be levied and raised 

ggsj C. A. Affirming 46 J. P. 200 ! in the parish, and conditioned that G. should 

account, as often as required, for all moneys so 

Within what Time.] — The condition of a collected and received by him by virtue of the 

bond given to commissioners of sewers by a col- act. Breach for not accounting for moneys 
leetorof rates was, that the collector should at collected, and received since the bond ; pleas, 
all times render a faithful account to the com- that C. accounted for all the moneys collected 
missioners for the time being of all such sums of and received by him before the bond, and that 
money as had already been collected or received, the office of collector is an annual office, and that 
or which thereafter should be collected or C. -accounted for all the moneys collected and 
received by him, by virtue of any rates for and received by him within the current year of 
on account of such commissioners, and should office in which the bond was made Held, that 
pay to the commissioners for the time being all both pleas were ill, for, by. the words of the 
moneys already received, or which should there- statute, the appointment was prospective, to 
after be received by him Held, that the collect future rates, and not, retrospective only, 
collector was bound to account for and pay to and the condition was in the words of the statute 
the commissioners for the time being sums of without any restraining words ; and it. was not 
money collected and received by him by virtue pleaded that the office was an annual office at 
of a rate made by commissioners acting under a the time of making the bond, and if it had been, 
commission, which expired before the execution yet it appeared by the statute not to be an 
of the bond. Saunders v. Taylor , 9 11 & C. 35. annual office, though concerning rates which 
Where a bond was conditioned that a collector were raised in the course of a year. Curling v. 
of church and poor rates should produce a faith- Challden , 3 M. & S. 502. 
ful account to the obligees or their successors for ~ t OT1 


moneys which might be received by him, or come 
to his hands, pursuant to, and in execution of, 
his office of collector : — Held, that the obligor 
was not answerable for moneys received by him 
on account of any year subsequent to that in 
which the obligees were in office. Letulley v. 


Plea — No Legal Kate.]— To an action 

on a bond given as a security for the due per- 
formance of the office of collector of rates, and 
conditioned for payment of all moneys received 
“ by virtue and for the purposes of a certain 
act of parliament, and relative to the collector- 


” orr-rK ioVT'-J L J fosi «Mp of such rates,” the defendant pleaded, 
P P H g ' ’ “ ’ C ) that no rate was made, or in anyway existed. 


of the church rate of a parish, by virtue of which 
office he was empowered to collect and receive 
all such moneys as were rated and assessed on 


anee of his appointment, legally receive any 
money by virtue or for the purposes of the act, 


au suen moneys tm ^ ! f or relative to the electorship of the rates:- 

-.that 

StfS 

alter to be made and collected by him (D.) . - . p „ ... . „ *> w 279 ■ m l j 

Held, thi h sun: s wore nlv answembl toi „ J.L.L. oxo , — \ . - , 


JD. in that single appoint m it, and. not on his 
ppo iitn cut in t le ensuing ye u S S rfrjt < - 
Southwark v Bostncl', 2 Bos A ?. (N.K.) 175. 

A bond given to secure the Faithful perform- 


Ex. 89. 

See a ho cases post, cols. 1220 et seq. 

B. DISCHARGE OF SURETY. 


mice of the office of a collector of parochial mtes ^ alteration of Obligation generally. 
(who was by act of parliament to be appointed ; . q - r . 

by trustees for a Year, and then to be capable Creditor depriving Surety' of Bights.]- It the 
of re-elecd ion) was eomUticm*.!, That, -from Linie principal creditor deprives the surety of nay 
to time, raid at all times thereafter, during such right he would, have hau against me original 






1208 



Taking additional Security,] — Merely giving 
an additional security by a primrip; 1 viJl. 71 t 
discharge a suidy. Oc ere ml, Gn-runj 4* ('a. v. 
Oriental Flnam-nd ( ‘anromOon. L. it, 7 ILL, 
348 ; 31 L. T. 822. 

To an action for money lent, the defendant 
pleaded that the cause of action are so out ( f dis- 


Altering Purpose of Company.]— In 1872 

company was formed to purchase and work 
going concern, consisting of railway tyre an 

] ; y y y ; : y -' : 


bursements made for and on account of a vessel 


MNMMM1 


;4-; *JLX \jur ; y V ****.*■ ■•■ . ,J ' c / 

steam-roller works, and the vendor accepted part 
of the purchase-money in fully paid-up shares, 
called “ vendor’s shares.’’ The vendor guaranteed 
to the shareholders a dividend for the first five 
years upon the called-up capital for the time 

* uuiuti .U«U» — v.. 8 — - being at the rate of 10 per cent.* and that if in 

is not bound to express his dissent to the I any one of the five years the prohts should not 

transaction. IV. | equal a dividend of 10 per cent he would pay 


debtor, even though the surety is benefited 
thereby, the surety is discharged. Polak v. 
Bcerdt. 46 L. J.. Q; 33. 218: 1 Q. B. 33. 669 ; 35 
L. T. 350 ; 24 W. R. 689 — C. A. 

Although the surety is aware that an altera- 
tion is being made in the original contract, he 


N. was indebted to the plaintiffs, and by deed 
agreed, first, to pay them '.3,400?; on the 15th of 
February, 1874 ; secondly, within a certain time 
after the allotment of shares in a company to 
which he was about to assign his business, to 
transfer to them shares in it to the nominal value 
of 6,000Z,, and redeem them at par within twelve 
months from the 1st of January, 1874; and, 
fourthly, it was agreed between him and the 
plaintiffs that the book debts due to him, to the 
nominal amount of 8,0002., should be collected 
and one-half paid to the plaintiffs, to be applied 
towards redemption of the shares, and when 
they had received a sum equal to, or a multiple 
of, the amount of a share, they were to deliver 
to him shores at par equivalent to the amount 
so received. The defendant guaranteed the per- 
formance of this agreement by N. so far as 
concerned the redemption of the shares of the 
value of 6,0902. Subsequently an arrangement 
was made between the plaintiffs and N. by 
which, for an equivalent in shares and cash, they 
released to him their interest in the book debts., 
that he might dispose of them to the company. 
The defendant having been sued on his guarantee 
for a deficiency of 2,2502. in the amount of 
shares : — Held, that the new arrangement was 
such a variation of the rights of the defendant 
as surety as to discharge him. lb. 

Ju equity upon a contract of suretyship, if the 
person guaranteed does any act injurious to the 
surety, or inconsistent with his right, or if he 
omits to do any act which his duty enjoins him 
to do, and the omission proves injurious to the 
surety, the surety will be discharged. "Watt* v. 

: Skuttleioortkyo H.&N.235. Affirmed 7 H. &N. 
353 ; 29 L. J., Ex. 229 ; 7 Jur. (n.S. 3 945 ; 5 L. T. 
58 ; 10 W. B. 132— Ex. Oh. 

It is not every alteration of his position by 
the act of the creditor that discharges the surety. 
To have this effect, the alteration must be such 
as interferes for a time with his remedies against 
the principal debtor. Tucker v. Lam/, 2 Kay & J. 
.745. 

Where the creditor knew that the surety was 
negotiating a loan for the principal debtor for 
the purpose of paying off therewith the debt for 
which the surety was liable, and thus getting rid 
of such liability, and the creditor promised the 
debtor to give him further time, and this induced 
the surety to desist from his attempt to raise the 
money : — Held, that the surety’s liability to the 
creditor was not discharged. Ik. 

The neglect of the obligee to give 1 notice to 
the surety that the principal lias made default 
does not discharge such surety; but if the 
obligee (without the privity of the surety) enters 
into an engagement wit h the obligor, and deprives 
himself of the power of suing him, whereby the 
surety is prevented from coming into a court of 
equity for relief, he is then discharged, but not 
otherwise. 

~vR. 


the amount required to make the profits equal 
such dividend ; and that, if he did not on demand 
pay such amount, the company might sell his 
“vendor’s shares,” and apply the proceeds in 
satisfaction of such amount. The business was 
carried on at a loss from the first, and in 1874 
the directors, who had the widest powers of 
management, shut up the railway tyre depart- 
ment," which comprised four-fifths of the whole 
concern. In 1875 there were no profits at all, 
and the directors called upon the vendor under 
his guarantee to pay an amount sufficient to 
make up the dividend of 10 per cent., and, on 
his refusal, commenced an action to enforce pay- 
ment : — Held, that the discontinuance by the 
company of one branch of their business did not 
discharge the vendor from his guarantee, and 
that the company were entitled to judgment for 
the sum claimed, together with interest and costs. 
Brown 4* Co. v. Brown, 36 L. T. 272 — C. A. 


Nature of Tenancy. — In an action against a 
surety on his bond, whereby he guaranteed the 
performance of a covenant by his principal, the 
lessee of a farm and flock of sheep, to deliver up 
to the plaintiff at the end of the tenancy, with 
the farm, a like number and quality of sheep 
regularly heathed and pastured on the farm, it 
was proved that an alteration had been made in 
the terms of the letting by the surrender of a 
small part of the farm and a proportionate 
reduction of the rent. The jury found that the 
alteration had not made any material difference 
in the relation between the parties, so as to 
affect the capacity of the tenant to perform his 
covenant : — Held (Brett, L.J., dissent iente), 
that the surety was discharged. Holme v. Brtui- 
* Ml, 47 L. J*., Q. B. (510 f 3 Q. B. I). 495 ; 88 
L. T. 838— C. A. 

Any alteration in the form of the agreement 
between principals discharges the surety, unless 
it is self-evident that the alteration cannot pre- 
judice the surety ; the surety himself being the 
judge as to materiality. Ik. 

The surety is discharged where there has been 
a material alteration, or an alteration of some 
specific provision of the agreement, but not 
otherwise, lb. 

In a contract by A. to let, and B. to take the 
milking of cows at so much yearly rent payable 
quarterly, and by C. to pay the rent, 0. is a, mere 
surety ; and in an action against him for the 
rent, A. must prove a literal performance of the 
contract on his part ; as any variation made in 
such a contract by A. and B. without the consent 
of C. would discharge him, although his risk was 
not thereby increased. Whit eke r v. Hall, 8 I). 
& R. 22 • '/) B. & a 269; 4 L. J.Vo.S.) K. B; 167; 
29 li. II. 244. 
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PRINCIPAL AND SURETY — Discharge of Surety. 


belonging to the defendant, and that the master 
made and sealed a bottomry bond, which was 
accepted and received by the plaintiff in satis- 
faction of the promises in the declaration. The 
plaintiff replied that he did not accept or receive 
the bond in satisfaction of the promises. At the 
trial it appeared that the bond was given by the 
master the day after the transaction as to the 


discharge of the bond, D.. as a surety, is no 
longer liable, 'SMp v. Edwards , 9 Hod. 438. 
S. C., nom. wIDtey, 3 Atk. 91. 


Dealings with Principal.] — A. was security 
for B. on a joint and several bond to Z. Title 
deeds of B. were deposited with Z. as a collateral 
security for payment of the debt and interest 


advances on the ship’s account was closed, and j secured by the borid. A. on a given, day, offered 
by way of collateral security only: — Held, that | to pay Z. the amount due on having B.’s title 
the plaintiff’s right to sue the owner in respect j deeds delivered up to him. This was refused by 


of the implied contract was not destroyed by the 
taking such additional security. Weston v. 
Foster 3 Scott, 155 : 2 Bing. (N.c.) 693 ; 2 
Hodges, 59 ; 5 L. J., C. P. 242. 

One of the co-sureties of a bond received from 
his principal a promissory note to the amount of 
that instrument : — Held, that it was a question 
for the jury to say quo animothe note was given, 
and whether it was given in pursuance of an 
arrangement that the surety should be thereby 
discharged, or merely by way of collateral 
security, in which latter case the surety would be 
liable for contribution on payment of the bond 
by his co-surety. Done v. Whalley, 2 Ex. 198. 1 

A creditor took, as security for his debt, bills 
of exchange drawn and indorsed by a surety, and 
accepted by the principal debtor. After those 
bills were dishonoured, the creditor drew ac- 
commodation bills on and which were accepted 
by the principal debtor, but were paid by the 
drawer when at maturity. On a bill filed by 
the surety to restrain an action subsequently 
brought against him ori the bills which had been 
dishonoured, the court allowed the action to 
proceed, but stayed execution. Quaere, whether 
the surety was discharged by the subsequent 
transactions which, without his knowledge, took 
place between the creditor and the principal 
debtor. Mackintosh v. Wyatt, 3 Hare, 562. 

By a decree in a creditor’s suit U. was declared 
to be a specialty creditor on the estate of R. 
It appeared that the claim of U. against B. was 
in respect of a debt due by S., and for which B. 
had become surety. After the decree U. sued 
S., and took a judgment by arrangement for 
payment of the debt by instalments without the 
knowledge or consent of R. : — Held, that his so 
doing did not discharge the estate of R. Jenkins 
v. Robertson, 2 Drew. 351. 

Creditor having, among other securities, a 
bond with a surety, taking a mortgage from 
the principal debtor, and agreeing to receive 
the residue by instalments, secured by a war- 
rant, Ac., without prejudice to any security he 
now holds ; injunction granted against suing 
the surety. Boidthee v. Stubbs, 18 Yes. 20 : 
11 R. R. 141. 

Composition with reserve of the remedy against 
sureties valid, but must plainly appear. _ lb. 

A. and B. were indebted to 0. on a joint and 
several promissory note, A. as principal, B. as 
surety. A. deposited with C. a policy of assur- 
ance as a collateral security for the debt. C. 
died, appointing D. his executrix. A. became 
bankrupt; I). proved for the balance of the 
debt ago i st A 's os ate and v> it hoi xcj f nini- 
eaung with B. surrendered the policy Hu 
insurance office for value : — Held, that B. was 
not thereby discharged from his^ original 
liability. Coates v. Coates, SR. R. 355; 33 L. J 


Z. Subsequently Z. lent B. the title deeds to 
enable him to come to an arrangement with A., 
his surety, as to paying off the amount of the 
bond, on an undertaking to return them to Z., 
which he had done : — Held, that this was not 
such a dealing with the principal as discharged 
the surety from the debt and interest due on the 
bond. Bushdl v. Collett, 6 L. T. 20. 

A surety to the East India Company dis- 
charged by payment of a balance to the prin- 
cipal under an erroneous settlement by the- 
officer of the company without their authority or 
knowledge. Law v. East India Co., 4 Yes. 824. 


Secret Dealings.] — Where a surety gave 

a guarantee to A. for a certain amount of goods 
to be sold to B., and, by a secret agreement 
between A, and B., the latter consented to pay 
105 . per ton beyond the market price of the 
goods, in satisfaction of an old standing debt due 
to the former Held, that this secret agreement 
was a fraud upon the guarantor, and discharged 
his liability. Pldcoek v. Bishop, 5 P. & B. 505 ; 

3 B. & C. 605 ; 3 L. J. (o.S.) K. B. 109 ; 27 R. R. 
430. ■;■■■' -:v -Ay 

W. and his wife deposited with a banking 
company the title deeds of real estate, to which 
the wife .was entitled under her father’s will, to 
secure a running account not exceeding 2,OOOL 
The father of \V. gave the following guarantee 
to the bank : “I beg to say that the deeds 
lodged by my son are good for the amount of 
the arrangement with him, otherwise I will 
guarantee the same.” The father subsequently 
paid a portion of the amount due on the security, 
and received back his guarantee : — Held, that 
the security was not thereby vacated, so as to 
affect, the surety. Waugh v. Wren, 1 K R. 142 ; 9 
Jar. (N.s.) 356 ; 7 L. T. 612 ; 1 1 W. R. 244 — L. 0. 

If a banking company agree that, upon 
receiving the guarantee of a particular person, 
they will advance a certain sum of money for 
the purpose of securing to the creditors of 
a trader a composition, and setting up Hie 
trader in business again ; and at the same time 
the company, being themselves creditors of the 
trader, enter into a-seeret arrangement with him, 
by which .they secure to themselves repayment 
of the difference between their composition and 
the full amount of their debt ; this is a fraud 
upon the guarantor and upon the creditors who 
execute, the composition deed on the faith of 
the ostensible agreement, and the guarantor may 
sustain a bill in equity to set aside the guaran- 
tee, jPendlelmry v. Walker. 4 Yd A Coll. 424. 

A A +W Y Pt+W d’AKm'flnr 1&RK .-A. '•and ' B. • dis- : 


Ch. m-, 10 Jot, (N.S.) 538;; 8 l>. T. 795; 12 

rv an a ..a. 


m ; W. R. 634. . 

If A take a joint 
and then accept 


On the 15th February. 1831, A. and B. 
solved partnership, A. leaving in the business, to 
be continued iiy B. the aniouni of his share. On 
tl c same h j B , as principal, and F as surety 
executed a bind fur, irm it u> A. of / on 
the loth August following, with interest at U. per 
cent. On tin 21st February, 1831, without the 

vw-vno/j’nt- rs$ Tf & "R <1 0’lYW'M 1 t'hft.t 
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former should, as to 1,000k, be paid within a year, 
and as to the residue within the five years, by 
equal half-yearly payments, with interest. In 
May, lsr>r>. B. was adjudicated bankrupt, and 
under the bankruptcy A., or his assignee, re- 
ceived dividends. In February, 1856, A. com- 
menced an action against the representatives of 
F. to recover a large sum and interest, and there- 
upon a bill was filed to restrain the proceedings, 
and an injunction was granted. On the healing 
the court directed that the injunction should be 
made perpetual, that A. should enter up satis 
fact ion on the judgment obtained (by consent) 
against F.’s estate, and that A. should pay all the 
costs at law and in equity. Wright- v. Sandarx, 
:i Jur. (x.s.) 504 ; 5 \Y\ li. 644. 

Taking and destroying Bill,]— -A bill given for 
the amount of a guarantee by the person guaran- 
teed and taken by the plaintiff before the expira- 
tion of the time mentioned in the guarantee, 
but afterwards destroyed in the guarantor’s 
presence, is no waiver of the guarantee. Collins 
v. Owen. 15 L, T. 327. 

Irregular Payments.]— -A contractor under- 
took to perform certain works, and it was agreed 
that three-fourths of the work as finished should 
be paid for every two months, and the remaining 
one-fourth upon the completion of the whole 
work : — Held, that the sureties for the due per- 
formance of the contract were released from their 
liability, by reason of payments exceeding three- 
fourths of the work done having, without the 
consent of the sureties, been made to the con- 
tractor before the completion of the whole work. 
Calvert v. London Dark Co.. 2 Keen, 638 ; 7 L. J„ 
Oh. 90 : 2 Jur. 62. 

Mode of Advances Irregular.]— A., as prin- 

•eipah and Ik, as surety, gave a joint and several 
promissory note for a sum of money to C., the 
consideration for which was expressed to be a 
draft at three months’ date. No draft was given 
by 0, : but without the knowledge and assent of 
B,, 0. immediately, and without making any 
deduction by way of discount, advanced the 
money to A. : — Held, that this was a material 
variation from the engagement to which B. was 
party, and that B. was released from his liability. 
Bonner v. Cthr, 6 Beav. 110 : 13 L. J., Oh. 260 : *8 
Jur. 387— L. O. 

To an action by payee against maker of a note, 
he pleaded that the note was made by him 
jointly and severally with and as surety for A. to 
■secure the repayment of 20k, advanced by a loan 
society to A. : that the loan was advanced by the 
society in the ordinary way of business ; that, 
according to the rules of the society, it was to be 
repaid by weekly instalments ; that discount to 
the amount of 2s. in the pound, and no more, was 
to be charged by the society to A. ; and that the 
society wrongfully and contrary to the rules, and 
without the surety’s consent, deducted from the 
bnm a larger sum of money than at the rate of 
. 2s. in the pound, to wit, 12s. Held, that the 
surety was liable. Brown v. Witkhimn, 13 ML 
A W. 14 ; 13 L, J., Ex. 302. 

Meaning of “Credit ”]—“ If you give A. 
'Credit, we will be responsible that Jus ] avmcuts 
-djali i o arly mmhw Held, that the word 

;rnd .Ytatfg* mst hi a a ivvlO 


strict customary credit of the trade. Simpson 
v. Manlen, 2 G. k J. 13 ; 2 Tyr. 86 ; 1 Price, 
P. C. 130*; 1 L. J„ Ex. 3. 

Fraudulent or unreasonable extension of credit, 
to the prejudice of the guarantors, would raise a 
question dehors the agreement. lb. 

Method of Accounting.]— The plaintiffs, bottle 
manufacturers, appointed M. their agent for the 
sale of bottles on commission, and received the 
following guarantee, signed by the defendant : 
14 1 hereby agree to guarantee my brother M.’s 
intromissions as your agent in Leith, to the 
extent of 500k” The terms of sale between the 
plaintiffs and M., at the time of the guarantee, 
were, that the moneys received should be remitted 
from time to time, and an account of sales 
rendered at the end of each month, or when 
required, and an account current every three 
weeks. It was soon after agreed between the 
plaintiffs and M. that the account current should 
be rendered every six months ; and subsequently, 
in pursuance of an agreement between them, M. 
from time to time gave his promissory notes to 
the plaintiffs, payable four months after date, for 
sums having no relation to the amount due from 
him, and the plaintiffs, as the notes became due, 
transmitted M. the difference between the money 
then in his hands and the amount of the notes. 
The defendant had no knowledge of, and never 
inquired as to the original and subsequent terms 
of dealing : — Held, that the alteration in the 
mode of accounting and paying did not discharge 
the surety. Stewart v. MKean . 10 Ex. 675 ; 3 
C. L. K. 460 ; 24 L. J., Ex. 145 ; 3 W. E. 216. 

Substituted Agreement.] — A variance in the 
agreement to which a surety has subscribed, 
which variance lias been made without the 
surety’s knowledge or consent, and which may 
prejudice him, or amount to the substitution of 
a new agreement for a former one, will discharge 
the surety, though the original agreement, not- 
withstanding such variance, may be that on 
which the liability is substantially incurred. 
Bonar v. Macdonald, 3 H. L. Gas. 226 : 14 Jur, 
3.077. ■ 

A. became surety for B.’s conduct as a clerk 
in a bank. B. was subsequently appointed to a 
better situation in a branch of the same bank, 
and A. extended his suretyship to this new 
situation. B. afterwards, while remaining in 
the same situation, undertook, on having his 
salary raised, to become liable to one-fourth of 
the losses on discounts. No communication of 
this new arrangement was made to A, ; B. allowed 
a customer considerably to overdraw his accounts, 
and thereby the bank lost a sum of money : — 
Held, that the surety could not be called on to 
make good this loss, though it fell within the 
terms of the original agreement, as the fresh 
arrangement was the substitution of a new 
agreement for the former one, and A. was 
thereby discharged. 2 b. 

^ Bond varied by Judgment.] — The defendants, 
Evans, BIgby, m l 8imson, exec at <1 a joint and 
several bond for 150k, in order if,- comply wit 3i 
* iT! 4 ’o i f a j nh c atcliai > 1 - un leu Oi 1. XI V, 
direcring the defendant Evans, in an action of 
fatum v. Be lux, to find securiry as a condition 
for leave to defend, the condition of the bond 
being that it should be void if Evans should pav 
7 ok, or such sum 
3 the court should 
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think fit to award. When the case came on should cease to be tenant, the obligation was to 
for trial, Evans consented to judgment being be void. The plaintiffs permitted J. to become 
•directed for 7.501,. to include costs, payable, as indebted to them in a larger amount than 50/. : 
to the first 400/w by instalments of 25/. per — Held, that the defendant was not discharged 
month ; the remainder to be paid by instal- by reason of the plaintiffs having supplied J. • 
merits of 50/. per month, the first instalment to with ale, &c., to an amount exceeding 50/. upon 
be payable on the 1st March, 1885, the plain- credit, but that, in any event, on default of the 
tiff to he at liberty to issue execution for any principal, the defendant was liable to the extent 
balance of the 750/! upon default in payment of of 50/. Seller v. Jones , 16 M. <fc W. 112; 16 
.any instalments, the defendant to reconvey all L. J., Ex. 20. 
his interest in the -premises to the plaintiff 

forthwith. It was also provided that the first — — Notice of Excess.] — A. executed a bond 

payment by the defendant was to be taken in for 2,000/. to a banking company, the conditions 
•discharge of the sureties pro tan to, but they whereof recited that C. kept an account with the 
were not to be fully discharged until payment company, and it was declared that if 0. or A., dr 
of 75/. It was found as a fact, that the defen- either of them, should, on demand, pay to the . 
dant Digby consented to the terms of the company all sums, not exceeding in the whole 
judgment, but the defendant Simson did not 1,000/.. which should from time to time be. due 
consent : — Held, that the defendant Simson was to the company by C., with interest, the bond 
discharged from liability under the bond. Tatum should be void. The company sued A. on the 
■■■ 'y.-ihani, 54' L. T. 336. bond, alleging, that on 30th June, 1856, there 

was due from O., as the balance of his account, 
Insurance of Securities — Insolvency of Insur- 996/. 12.?. 11 d., which had not been paid by C. 
.ance Company — Policy varied by Scheme of J or A., though duly demanded, and a further sum 
Arrangement.] — The appellants insured by a for interest. Equitable plea, that the bond was 
policy the principal and interest of debentures executed by A. solely as surety for O., and so 
•of a limited company, the directors of which, accepted by the company, and that by reason 
respondents in the appeal, by an agreement of various verbal and written communications 
-undertook to repay to the insurers all sums between A. and the company before and at 
within a prescribed amount which the latter the time of execution, the liability of A. and 
should have paid under the policy. Default the advances to C., which were to be secured, 
was made in payment of the debenture interest, were limited to 950/., and A. was to be informed 
and, the appellants finding themselves unable if the account, with interest, should reach 1,000/. 
to meet their liabilities, a resolution for their and not be reduced within a month, and he 
voluntary winding-up was passed ; and a scheme became surety on such terms only, but the com- 
of arrangement was subsequently sanctioned by pany on each of several occasions made advances 
the court under which, “in lieu of its liabilities beyond 950/., and on each of several occasions 
under such policies,? the rate of interest payable the account against C. exceeded 1,000/., and was 
by the appellant corporation was, as from the not reduced within a month, and A. was not 
date of the winding-up resolution, reduced, and informed, whereby he became absolutely released 
the time for payment of principal was extended, from liability and entitled to equitable relief. 

A payment of interest was made by the appel- " Previously to the execution of the bond, A. 

hints' calculated at the original rate up to the objected by letter to becoming liable for interest 
resolution for winding-up and at the reduced upon an advance of 1,000/., and requested to know 
rate for the period subsequent thereto, and the whether the 1,000/. was to include interest. In 
.appellants claimed to be reimbursed by the answer, the company informed him that the bond 
respondents : — Meld, that the respondents were was for 1,000/., with interest, but that there was 
not liable, as the payment was made wholly little chance of its exceeding that sum for any 
under the scheme, and not under the policy, and length of time, as the company, if it should be 
no distinction could be drawn between the over the amount, including interest, at the half- 
amount calculated at the higher and that at yearly balance, would require it to be reduced to 
the lower rate of interest. Mortgage Insurance l,000/ ; . or would limit the amount to 950/., which 
Corporation v. Pound , 65 ,L. J., Q. B. 129 — would leave a margin for interest. Afterwards 

H. L. (E.) the company executed a memorandum to the 

effect that C.’s advance should be limited to 950/., 
Amount of Advances.] — To an action against a and A. should be informed if the account with 
•defendant on his bond, he set out the condition, interest should reach 1,000/., and not be reduced 
that J.had agreed to become tenant to the plain- in a month. At this time the advance exceeded 
tiffs of a public-house; that it was stipulated 950/,; A. then executed the bond. Afterwards 
that he should take from them the ale, wine, &c., the limit of 950/. was on many occasions exceeded; 
to be consumed there; that he should become also on three occasions the amount of 1,000/., 
bound, with a surety, to pay for the same to the interest included, was slightly exceeded, and not 
amount of 50/., before he should have a fresh reduced within a month, and A. was not informed 
supply, as long as he should continue tenant of of it ; also at one half-yearly balance the amount 
the plaintiffs ; that when he should cease to be was 1,004/. 10,?. ld, y but was reduced by 12/. in 
their tenant, the surety should be liable to the two days after : — Held, that the effect of the 
p Lai li tiffs in such sum am exceeding 50/., as , I, agreement was. not t hat A. should be di • i rged 
miglu then owe Hie piain tiffs for ale. Azc. : the from liabilhy, upon the limit being exceeded, 
o nrfitiun then stated that, if J. should pay the but that 9 >o/. should be co le.red as substituted 
plaintiffs for all ale received from them to an for bOoo/. in the condition, Cordon v. Hue. <8 
amount not exceeding 50/. before he should have El, & Bl, 1005 27 L. J., Q. B. 185 : 4 Jar. (tsr.S.) 

ti fresh supply, and when he should become 580. 
indebted to them in that sum, and if he should 


pay them for all sums wl ieh he should owe 
them dr ale, &c., not exceeding 50/,, when he i 




Necessity of retaining Securities.]— A surety 
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the creditor has received for the debt, though he the securities. The law gives In 
has received it after the contract of suretyship ; assign them, and if he does so r 
and, therefore, where the creditor has so dealt obligation which attached upo. 
afterwards with such security that on payment attaches upon the assignee. The 
■■ ■ - • * *’ 2 assignee is in no respect altered. 

first on the other hand acquires by 
" he rights of the assignor, and 
be in no better position against th 
he was in against the assignor — \ 


by the surety it cannot be given to him in the 
same condition as it was when the creditor 
acquired it, the surety is discharged to the extent j all th 
of such security. ''Campbell v. Math well , 4 
L. J., Q. B, 144 f 88 L. T. 33. 

A., as B/s surety, indorsed bills drawn by B., i Zb. 
to 0. Subsequently B. gave 0. a lien, in respeet j 
of such bills, upon goods of his in C/s possession. j Bil 
B, having written to C. authorising him to deliver exchi 
up such goods to D., C. undertook to do so upon an at 

D/s paving him a less sum than the amount of any : - Trf 7 

the bills Held, that A, was thereby discharged. Duncan Fox A Co. v. JSorth and South Wales 

" j Bank. 50 L. J., Ch. 355; 6 App.^ Cas. 11 ; 43. 

A creditor who holds several securities for his L. T. 706 : 29 W. E. 763— H, L. (B.) 
debt partly oiven by the principal debtor and The indorser is a surety for the payment to 
partly by a "surety/ must retain all securities the holder, and having paid it, is entitled to the 
ffiven by tlie principal debtor for the benefit of benefit of any securities to cover it, deposited 
the surety, and if he neglects to do so, he dis- with the holder by the acceptor. He is so 
charges the surety. Merchants' Bank of London entitled whether at the time of his indorsement 
v. Maud, 18 W. K. 312. Bee S. C., on appeal, 19 he knew, or did not know, of the deposit of more 
W, It. 057. securities. The surety’s right in this respect in 

no way depends upon contract, but is the result 

Mortgage." 1 — A creditor holding a mort- of the equity of indemnification derived from the 

gage for a guaranteed debt is bound to hold it contract of suretyship. Zb. 
for tbe benefit of the surety, so as to enable him, . '/ ■ ' , _ _ 

on paying the debt, to take the security in its Omission to Value Security m Bankruptcy.]— 
original condition, unimpaired. Pledge v. Buss. The defendant was surety for tbe repayment of 
Johns. 663 : 6 Jur. (N.s.) 695. a sum of money advanced by the plaintiff to the 

' The rights of a* surety, with respeet to seen* principal debtor. As a further security for the- 
rities, extend to- securities taken after the con- advance, the principal debtor deposited with the- 
tract of suretyship. Ib. plaintiff a policy of life insurance. The princi- 

The appellants having become sureties on the j pal debtor subsequently became bankrupt, the 
faith of a mortgage granted by the principal advance remaining unpaid, and the plaintiff 
debtor to his creditor, claimed to be released I proved against his estate for the full amount 
wholly or pro tanto from liability, on the ground j of the advance without valuing the policy of 
that the creditor had without notice to them j life insurance as a security, which was in conse- 
sold parts of the mortgaged property in a manner : quence claimed by the trustee in bankruptcy as 
unwarranted by the terms of the mortgage deed. ! part of the bankrupt’s estate. It was contended 
and that inasmuch as the purchaser had failed I by the defendant in an action against him, as 
to pay the price, they had been deprived of the surety, that by not valuing the policy, and so 
benefit of a security upon which they were depriving him of the benefit of it, the plaintiff 
entitled to rely for protection Held, that on | had discharged him from all liability as surety 
the evidence the sale was effected by the mort- 1 Held, that the omission to value the policy was 
gagqr, although with the previous consent of the j at most a mere neglect or omission on the part 
mortgagee, in the due course of his manage- of the plaintiff, and as such did not discharge 
ment aml. in a manner contemplated by the the defendant from all liability as surety, but 
mortgage deed, and that the liability of the only to the extent of the value of the policy, 
sureties was not affected thereby. Taylor v. I Rahnhoio v. Juggins, 49 L. J.. Q. B. 353; 5- 
Bank of Mew South Wales, 55 L. J., P. C. 47 : ! Q. B. D. 138 ; 28 W. B. 428. Affirmed, 49 L. J., 
11 App. Cas. 596 : 55 L. T. 444— P. G. ! Q. B. 718 ; 5 Q. B. D. 422 ; 42 L, T, 346 ; 29 * 

W. E. 130 ; 44 J. P. 829— 0. A. 

.'/Eight to ' Assign Debt -and Securities,]— A 

principal debtor and his surety, being entitled On. Paying off Mortgage Debt.] — A., B. and 
to two shares in a fund in court, assigned them 0. executed to D. a mortgage of B.’s lands (com- 
to a creditor to secure a debt. The creditor prised in the petition for sale), and of C/s lands, 

■ a -signed the debt to the trustees of his marriage to secure 2,9147. 0s. 9 d., of. which 900/1 was B/s 
settlement, but no notice of the assignment was debt, and the remainder 0/s debt. The mort- 
given to the surety, nor was any stop-order gage contained a proviso that, as between 
obtained by the trustees l — Held, that the assign- A., B. and C., A. was a surety only, and that B. 
ment of the debt without notice was no discharge and C. respectively were sureties "only for por- 
of the surety. Wheatley v. Bastow (ColUJs tion of the said sum ; yet. with regard to D./ 
Case), 7 Ue G M. A G. 261 ; 3 Eq Hep. 865 : 21 they were io be e msidered ns pdn *ipal debtors, 
L. J.. Ch. 727 ; 1 Jur. (N.s.) 1124 : 3 W. E* 540. sons not to be released by time being given to 
The creditor is no doubt under the obligation any other or others of them, or bv any act or 
of preserving the securities which he takes from omission of IX, wiiereby, as sureties onlv, they 
the principal debtor, for the surety may entitle would be released. B. subsequently executed to 



principal debtor, and a surety took, after the 
date of the transaction, further security from the 
principal debtor, and afterwards gave up that 
further security : — Held, that this did not dis- 
charge the surety. Newton y. Charlton, 2 Drew. 
833; 10 Hare, 646. See Lake v. Bratton, 8 
De G. M. & G. 441 ; 25 L. J., Ch. 842 ; 2 Jur. 
(N.s.) 83.9. 

Cause of Loss,]-— As between principal and 
surety, if the primary security proves worthless, 
whether it was so originally, or whether it 
becomes so afterwards, the surety is not dis- 
charged, unless the loss or deficiency of the 
original and primary security was occasioned by 
the act of the creditor. Hardwick v. Wright, 
35 Bear. 133. 

Security and Covenant for Payment— Dis- 
charge of Liability on Covenant — Security also 
Released, ]— ■ Where a person joins in a mortgage 
as surety for the mortgagor by giving security 
and covenanting for payment of the mortgage 
debt, if the surety be discharged from liability 
on the covenant by reason of alteration of the 
contract with the principal debtor, the security 
given by the surety is also released. Bolton v. 
Salmon, 60 L. J., Ch. 289 ; [1891] 2 Ch. 48 ; 64 
L. T. 222 : 39 W. B. 589. 


surety, placed the amount of the note to the 2. Release of Principal or Co-Surety. 
credit of D. : — Held, that, by this dealing with _ 

the note, the position of the surety was changed, Release of Principal.] Action on a guarantee 
and her liability discharged. Archer v. Hudson, given the plaintiffs for goods to be supplied by 
7 Beav.551 ; 8 Jur. 761. Affirmed, 1 5 L. J., Ch. 21 1 . them to G., to the extent of 400Z. The guarantee 
An obligation to a banker by a third party, to provided, that the plaintiffs were to have lull 
be responsible for a cash, credit, to be given to liberty to extend the period of credit to G.,and 
one of the banker’s customers, is not avoided by to hold over or renew bills, notes, or other secu- 
the fact, that immediately after the execution of rities given by him, and to grant to G., and the 
die obligation the cash credit is employed to pay person liable on such bills, notes or securities, 
off an old debt due to the banker. Hamilton v. an y indulgence, arid to compound with him or 

them, as the plaintiffs might think fit, without 
the same discharging or in any manner affecting 
the liability of the defendant, by virtue of the 
The declaration averred the supply 

_ the guarantee, which was 

4 | unpaidby C4~o? which the defendant had notice, 
and was requested to pay that sum, but had not 
done so. Plea, that, after the debt was incurred 
by G., and before action, the plaintiffs became 
WM ,pdsition deed between G. and 
his creditors, "whereby he assigned all his stock- 
2 N. K. hOl: I in-trade for the benefit of his creditors; and 
11 W. it. 983. I that, in consideration thereof, the plaintiffs and 
the other creditors, parties thereto, granted a 
general release to G., of all debts and demands 
against him. The plea averred, that the guarantee 
was only made by the defendant as surety, and 
that the plaintiffs, by the deed, released G. with- 
out the privity of the defendant, and without 
toy —Gw ; — Held, that, under the express terms of 

judgment, the guarantee, the surety was not discharged by 

vwwv /attorney the release of the principal .aebtor.- Oowper v. 

the principal debtor •; but bv their neglect Smith, 4 A. S: W. 519. . 

- - J - 6 r . A defendant ' covenanted with the- plaintiffs 

in consideration that they would give credit 


Watson, 12 CL & F. 109. 

Discharge pro tauto.] — If, by the neglect of 
the creditor, the benefit of some of the securities guarantee, 
for the debt is lost, the surety is pro tanto dis- of goods exceeding 
charged. Cupel v. Butler , 2 Sira. & S. 457 ; 1 ! ‘ „ „ , 

L. J. (o.s.) Ch. 69. ( and was requested to pay 

Where, through negligence on the part of a 
creditor, a security, to the benefit of which a _ . 

surety is entitled, is not properly perfected, the | parties to a comp< 
surety is discharged to the extent of the security ‘ u "*‘' 
lost. Strange v. Forks, 4 Giff. 408 ~ M 

9 Jur. (N.S.) 943 ; 8 L. T. 789 ; 

Where, upon taking a guarantee for repayment 
of advances to one of their customers, bankers 
also took from their principal debtor a warrant 
of attorney to cover the debt, and at the same 
time agreed with the guarantor that they would J notice 
at any time, at his request, enter up j 
and levy execution on the warrant of attorney 
against i * 1 \ “ W _ ] ] „ ^ „ “J ]’* 1 

to file the warrant of attorney or a true copy 
thereof, in complirtiK 2 with the requisitions >1 that, 

VOL, XI. ' ■ \ : 
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to one Tavlor, he would be surety to the extent . sureties, who are Jointly 

of ion/, for any sum which might from time to j other is ap" jp that 1. ^ . 2 Jur. <>\k) 

time beowing by Taylor. . Indeed provrded that | ? Kay &J. L. J^Un i_ m ^ 


time m < >w u ig wy * a-j ~ ■ ~r- . w p i ci «p e S CL 25 L. J 

no indulgence, time, credit or forbearance given 134 , 4 ■ W . R. lhl. ^ ^ JX 

m-iioHvn h-v or sjficnritv taken from or composition 2 Jui. (N.S.) oil ,. ; 4 . v. 


or shewn to, or security taken from or composition 2 ^ surety by creditor has not the 

with Taylor, should be any discharge of any Djck f d £lmr"e of the principal without 
liability under the deed, or should release the e^of a Hi sclmi|c oi P i not ^ 
defendant from observing the provisions thereof, revive, thexeto^, 0 ^ 805 . 6 

Tavlor entered into a deed of composition with chained. G jj - » J 
his creditors, which contained an unconditional it. K. 06 . 

release, which the plaintiffs executed :—Hdd, ro . sllre ties in Severalty.!— Where two 

that the composition deed was no defence to the . several lv the creditor 

claim for loot, as by the terms of the guarantee ; «r more am* e £S by 


XSioa^ith charged/ Gifford, H parte, 6 Yes. 805 j 6 


Co-sureties in Severalty,]- — Where two 


^ing already a warrant of j from his. co-suiety 


hwanst. lbo, 1J K. It. . 01 . that any right of contribution had arisen 

Substitution of Security for Personal Lia- against M. which had been taken away or 


assigned by the principal debtor to his creditor described. Ward v. national JJanii.gj new 
to secure payment of part of the debt. Subse- Zealand, 52 L. J., lb C. 65 ; 8 App. Oas. 755 ; 
quent-ly, the creditor, without the knowledge of 49 L. T. 315. 

the surety, agreed with the debtor to take the ■ 

security. \vith. the liability of the debtor and Release by one Co-surety of the Other— Eitect 
surety To pay the premiums thereon, in substitu- 0 n Charge by Third Party in favour of the 
tion "for t he personal liability of the debtor, in Former.]— B. and 0. were jointly bound as sureties 
respect of that portion of the debt, and released f or A. ; D., the wife of A., charged her separate 
the debtor from personal liability in respect estate to indemnify B. from all losses, &c. The 
thereof :■ — Held, that this arrangement discharged whole loss was borne by B. alone, who afterwards, 
the surety. La wen v. Ifawjhan, 1 Cab. & E. 340. without the concurrence of D., released C., his 

co-surety : — Held, that D.’s separate estate was 
— — Or Covenant not to Sue— Novation of t b ere by released from the moiety of the losses. 
Debt,] — Where there is an absolute release of the Hodgson v> Hodgson , 2 Keen, 704 ; 7 L. J., Ch. 5. 
principal debtor, the remedy against the surety 
is gone, because the debt is extinguished. Where 

such a release is given no right can be reserved, g Death. 

because the debt is satisfied and no right of 

recourse remains when the debt is gone. Lan- Qf Surety,]— A guarantee, the consideration 
guage imputing an absolute release may be con- j £ or w pi c h is given once for all cannot be 


strued as a covenant by the creditor not to sue determined by the guarantor, and does not cease 
the principal debtor when that intention appears, on p| s death. * But as to whether a guarantee for 
leaving such debtor liable to make good any f uture advances which the party guaranteed id 
claims for relief at the instance of his sureties. no t bound to make, is not determinable by the 
But a covenant not to sue the principal debtor g Uaran t 0 r and whether it does not cease on 
is a partial discharge only, and although expressly notice 0 f his death, quaere. Lloyd’# v. Harper, 
stipulated is ineffectual if the discharge given is 50 j Q\ lt 140 ; i6 Ch. D. 290 ; 43 L. T. 481 ; 
in reality absolute. Commercial Barit, of Tas- 29 '\y. R. 452 — G. A. 

mania v. Jones, 62 L. J., P. C. 104 ; [1893] A. C. 1863, a father, on the occasion, of the 

313 ; 1 K. 867 ; 68 L. T. 776 ; 42 W. li. 256 ; 57 Emission of his son as an underwriting member 

J. T. 644 — P. C. of Lloyd’s, addressed to the managing committee 

„ , „ _ , A, of that body a letter, by which he held himself 

Release of Executor of Principal.] Where a reS p 0ns R>le for all his” son’s engagements in that 
bond has been. given for payment ot money on a 1 L1 d , g ^ a Vluntnry associa* 

curU ‘ :1 ‘ :h - -1 r ■‘"V V' , r ‘ : ’ u u;*7! f U V l ' Tin,,, xovem-xlV certain l.^kws. m. ! r wl ich 
lot ajt.ijear oit.she utee of the lx w tna-. y.no ... po ,^,> OI10O „WiW could nor i* 

X fLlJ h ‘‘CLLlb t xoluded from in. mber? hip O' epc ir. the event 

1 n L f i a oba Sfth! of his bankruptcy or insolvency. The association 

r’Vr’iS h-.y; it=ed A '■ ex tnj x- v»edM«l < t uiidcrwriiin? mend . s noa-tnuler- 

nm the Mtion ' bee v Pidilv JlM & W writin S ^embois, and subscribers. The practice 
s .‘.T /v> Vtu r f 7 n iniA .’ - T T yp of the underwriting members was to underwrite 
^-T 2 Gale, 11b . 1 d^.J.,Ex. of maline \ lsurance for the benefit of 

* various owners of properly, both, members of the 

Release of one of several Sureties, j—Semble, association and outsiders, bub the policies with. 

* i, .. .t ,-v,x. ,lw> .W 4,,.,- . .r, i.Mrr. , r,r ! ? I.nn I." rfl.d !/ Mvrr.rffrTi 1 ■ , t . 


llSlllilli 
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K-enev of insurance brokers who were either partnership was dissolved and the security, so far 
wpmhtns of or subscribers to the association, as his estates were concerned, was no further eon- 
The association as such incurred no liability on tinued. Baiih of Scotland v. Christie ,8 Cl. A 1.214. 
the nolicies underwritten by its members. In A bond was given by country bankers to a 
1371 the society was incorporated by act of par- London firm conditioned to repay advances made 
Tin merit all the riehts of the committee on behalf by the latter to the former or any of them, 


)f the members being vested by the act in the associated or not with other persons. One of the 
wnoration In 1875 the father died, and notice partners in the country bank died, a considerable 
>f W death was shortly afterwards given to balance being then due. to the London firm. In 


Lloyd’s In 1878 the son became bankrupt, and the month following the death of the deceased 
thereupon ceased to be a member of Lloyd’s partner the London bankers received sums m 
Held by the court of appeal, that the guarantee payment more than sufficient to discharge the 


rLGiu. I) V i ac CUU.J. i in. aiJMvtKx, w.hvv o vv r ; , „ — , 

was not determined by the death of the father or balance due, but also made advances of an equal 


was IlOl UtittTiUUlCU MJ uu.m VI. , — — •• - '• 

|. )Y the notice of it, but that his estate was liable amount, Held, that the London bankers weic 
in respect of engagements, contracted by the son entitled to apply the payments to the debt of the 
■after his death.'' Ib. new firm and to recover on the bond against the 

A guarantee was determinable by six months’ representatives of the deceased partner. Simon 
notice. The guarantor died, leaving as his v. Iiujham , 2 B. & C. 65 : 3 D, k B. 219 ; 1 L. J. 
•executor the debtor on whose behalf the guaran- (O.S.) K. B. 234 ; 25 R. R. 273. 


•executor the debtor on wnose oenair. uie guaran- 
ty was given. The creditors to whom the . . _ , . « ,, 

guarantee was given continued to make advances ~ one several Guarantors.] A firm of 
m the debtor knowing that there was no bankers took a continuing guarantee tor advances 
™fK’to answer the guarantee :_Held, to a custom er in the form of a jmnt and severa 


S SZCTtonww bond from two sureties. One of the sureties 
that, under the circumstances, tnc creditors «eit Hcml.- mode 


titled to the benefit of’ the gmunntee for died, and after notice thereof the bank made 


^te^’S&fTSedVt subsequent for any definite, period, C. and D joined in a 
cxpius t ■ ’ , r .£ xi, a fenarorifor bond to secure his duly accounting for his assets. 


B. being hired as a clerk to A. & Co., but not 


heg=oT bond to secure his drily accounting for his assets. 
ri nj J i 49 t. t o B <>04 • 5 C. died, and his executrix gave a written notice 

CoiiMha.it ^ : Clove, U , ; » to A. & Co. that she would no longer remain 

The death of the surety does not operate as a surety ; A. k Co. comniunieated this notice to B., 
revocation of a continuing guarantee. Scad- and reqmred and obtained^ from him the bond 


revocauou m j g" of another surety ; D. died, and also the new 

jltLK o Vn r '1 918 • 7 L T 104 * 10 W R ? 776 surety, and four years and a half after the death 


i SSSXiS w.« !«•«- •: rKKSrsw iiiWsrSiS 


UtlUL X glVC VUU JiUUOU w — j , r p JAfl 

&^:Msra»gi 




death. I h. 


W. guaranteed the current account of his firm --- ~ , . rr. y , rl 

at a bank by a letter, which provided that the aefeiidarits °ia ohe hea .1 ring ot tlio ca.iisc — Htdd 
guarantee was to be a continuing one “ notwith- that the death of E-, before any cost, rr me 

standing any changes in the partnership.” W. ?' va ? ie 4 r & 41d 261 £ 

■died on April 12, 1895, but no notice of the fact the bond * &n )hil( J lm m) » 0 B * A AId * 2feL 
was given to the bank. In November, 1895, the _ _ . . , _ ,, 

bank manager heard in conversation that W. Principal.] By the condition^ attache^ 

was dead ; but the bank continued to discount to a contract of indemnity against l 0 h.es _ 

the firm’s bills down to December 81, 1895, trade , the guarantee 

when the account was closed. The bank sought or retirement fiom trade of . the 

to make W.’s estate liable on the guarantee, the ranteed : Held, , that this ^ A- 

firm being insolvent * — Held, that knowledge of tbe death or - ii . . ? . R _ Mu - " 

the guarantor’s death was sufficient to put the guaranty sed ; and i bherefoie that a pl^ alleging 

bank upon inquiry whether there was any such death. of + 

authority to continue the previous course of action, against the co-pa ^ vtyl A 

dealing, * and that the guarantee was determined; for -the. subscription or ^annual- paymen . o. . 
•on the date when the .bank first had knowledge be p^d by the assui . x. .nty - 
of the guarantor’s death. Dodd v. Whelan , v ’ Zeeman, 7 H. A N. 17, 61 

[1897] Hr. R. 575. L. J, Ex.. 197. 


as the court of chancery should award to the 


• — — Partner.] — A partnership composed of 
three persons, A., B„ and 0., gave a joint and 
several bond to the bank to cover advances to be 
made to them by the bank on a cash credit; and 


4 . Baotoruptcy of Pexncxpal of, 
CO-SUBETY. : . 


Disclaimer by Trustee — liability of Bank- 


in that, bond two' estates held by A. .were sped- rupt’s .Surety,]—- 1 The .plaintiff being lessee. oL a . 
.ally named: as part securities for these advances, farm for a term of years, assigned the lease to 1 
Dn A.’s death — Held, that by his death the taking the covenant of the defendant as surety 

89—2 
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for the due payment of the rent to the lessor for does not release the debtor’s ; J^taes ; ; ^although 
the residue of the term. Buring the continuance they did not assent to but Protested a gainst the 
of the term P. became bankrupt, and his trustee resolution of discharge ; and the. iighkof the 
having obtained the requisite leave of the court, creditors to sue the sureties lemains un ouchecl 
disclaimed all interest in the lease. Subsequently and unaffected sue . _ - < -A'V- ^ 

the lessor demanded from the plaintiff the halt- , TbrlQ ? B. R. 10 Ex. 10 t 31 

year’s rent accruing after the bankruptcy. The B. 1. 54/ ; 2o w.ii. • 
plaintiff paid the rent, and brought an action to The discharge of a debtor by t he 
recover the amount from the defendant under a composition under the Bankiuptcy Act, htJ, 
his covenant, Neither the plaintiff nor the s. 126, is a discharge in bankruptcy by operation 
defendant had entered upon or taken possession of law, and only releases the debtor himself, but 
of the farm Held, that the plaintiff- was entitled does not release any person jointly bound with 
to recover. By Manisty, J., on the ground that him. parte, Jacob#, In re 44 L. J., 

the disclaimer operated only as a surrender so Bk. 34;^ L. R. 10 Ui. -ii , Jj * Zi> 

far as was necessary to relieve the bankrupt, his W. R. 251. 

estate, and the trustee from liability without Therefore, when the acceptor of a bill of 
otherwise affecting third parties, and that the exchange filed a petition for liquidation of his> 
plaintiff as lessee remained liable for the rent, affairs by arrangement, and the creditors duly 
and had his remedy over against the defendant passed resolutions accepting a . composition from 
as the bankrupt’s surety. By Wat-kin Williams, J., him, and the holder of the bill voted m favour 
solely on the aut hori ty of East and West India of the composition: Held, that this did not 
mm. Co. y. Bill (22 Ch. B. 14). Bardina V. operate to release the drawer. > lb. 

Preuv. 51 L. J., Q. B. 515 ; 9 Q.' B. D. 281 ; 47 A debtor and Ins sureties jointly and severally 
L. T 100 * 81 W. ft. 42 * 46 J. P. 646. covenanted with a trustee for the creditors, to 

pay to him so much as would suffice to pay a 
Sureties not Discharged by.]— By an agree- composition of 7s. bd. in the pound to all the 
ment between the Aura and Masterman’s bank, creditors, by three instalments, 2*. U. each, at 


Sureties not Discharged by.]— By an agree- composition of 7s. bd. m the pound to ail the 
ment between the Agra and Masterman’s bank, creditors, by three instalments, 2*\ bd. each, at 
a Calcutta tea company^ and their London agents, four, eight, and twelve months; and the deed 
the bank granted a letter of credit, permitting contained a proviso that in case default should 
the tea company to draw bills on the bank. The be made in payment of any or either of the 
tea company undertook that the credit should instalments or in case, before the composition 
provide for the outlay for the season’s tea; that should be fully paid to the trustee, the debtor 
they would ship the whole produce of the season ; should be adjudicated bankrupt, or make an 
that they would draw upon the London agents attempt to make any assignment of his estate- 
for the value of the produce, and forward to the for the benefit of his creditors, or any arrange- 
Imnk the bills, with bills of lading, policy of ment with his creditors different to that arrange-' 
insurance, and invoice of tea shipped ; and that merit, then, and in every such case, the deed and 
they would pay any balance which might appear the release, and every other clause and provision 
due on the credit on or before a certain, date, therein contained, should be thenceforth at an 
The London agents guaranteed to the bank that end and void. In an action against the sureties 
the tea company would perform its undertaking, to recover the second instalment, the principal 
“ the terms of which we hereby confirm, holding debtor having been adjudicated bankrupt on his. 
ourselves responsible for the same.” The tea own petition : — Held, that the bankruptcy did 
company drew, in accordance with the letter of not render the deed void as against the sureties,, 
credit, several bills on the bank, which it but that the proviso made it voidable at the 
accepted. Before any of them became due, the election of the creditors. Hughes v. Palmer,. 
bank stopped payment, and was wound up, and 19 0. B. (n.S.) 393 ; 34 B. J., C. P. 279 ; 11 Jure 
its property transferred to the Agra bank. The (N.s.) 876 ; 12 B. T. 635 ; 13 W. R. 974. 
biRs were not paid at maturity, but were after- Where under s. 18, sub-s. 11, of the Bankruptcy 
wards paid either by the Agra and Masterman’s Act, 1883, an order is made adjudicating a debtor 
bank or by the Agra bank. The tea company bankrupt, and annulling a composition made by 
never performed any part ■■of' their undertaking him with his creditors, a surety who has given 
except the drawing the bills before mentioned, security for payment of the composition is dis- 
and became insolvent. The Agra bank, relying charged from liability, and the security becomes, 
on the guarantee, claimed to be creditors for the void so far as relates to such liability. Walton 
amount of the bills, against the estate of the v. Cook. 58 L. J., Ch. ISO ; 40 Ch. D. 325 ; 60* 
London agents, who had executed a deed of B. T. 91 ; 37 W. 11.189. 

: inspectorship : — Held, that the fact of the Agra 

and Masterman’s bank stopping payment, and Second Bankruptcy.]— A surety who guarantees, 
being wound up, did not excuse The tea com- the payment of an instalment under a composi- 
pany from fulfilling their contract, or release tion resolution is not released by the debtor 
the guarantors from their liability; and that subsequently -being. 'adjudicated '.bankrupt .at the*' 
the claims of the Agra bank must be admitted suit of creditors who are not bound by the reso- 
for the amount of such damage as they had lution Clegg v. Gllht ?/, 4t> L. J., (>. B. 325; 
sust lined hi ic do i i ill of the ter cc ipai y to 2 Q, B. B. 209 ; 35 L. Id 927 ; 25 W. R. 311— 
fulfil their contract;. Agra Bank , Ex part?, 0. A. 

Carder, In re, 89 L. J.. Bk. 39; L. R. 9 JEq. The creditors of a debtor agreed by rescind n 
IE). to accept a composition payable by three hretul- 

A discharge of a debtor in liquidation, under meats, the last instalment to be guaranteed by a 
the Bankruptcy Act, 1869, s. 125, is in all respects surety. By a subsequent deed of inspectorship, 
equivalent to and identical whh a liseharge h the debtor was to Ik allowed o carry < > j his 


tion. obtained by means of a resolution of the 1 or compel him to assign his effects to them ; arid 
statutory majority of 'creditors, under s. 125, | the deed provided “’that in the event of his- 
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:ed bankrupt or of a conveyance li. in Australia, upon bills of exchange drawn 
>£ his property and effects being by him upon M. and B. These bills were dis- 
ed under the provisions of these honoured by M. and R., who had entered into a 
•e payment, the surety should be deed of composition with their creditors, which 
his guarantee. The debtor was was executed on behalf of the banking com- 
plicated bankrupt on the petition pany. Dividends had been received under this 
)t bound by the resolution. A deed by the banking company, who had brought 
i the guarantee Held, that, the an action in Australia against C. for the amount 
:L not' being altered bv the act of of their advances upon the bills, and damages 
contract of guarantee, and the for their non-acceptance. Injunction granted 
t having been brought about by restraining the hanking company from proceed- 
under the deed, the surety was ing in this action, they having been distinctly 
from liability. Ib. informed that the bills were drawn by C. as 

agent, for M. and R,, whom they had relieved 
by executing the deed and taking a dividend 
thereunder. Objection as to jurisdiction over- 
ruled, the chief office and domicile of the 
hanking company being in London, where 
also the deed had been executed, and all the 
arrangements made. Walker v. Broohs, 4 W. E. 


Proof.]-— If a creditor sues a surety on a 
guarantee, and the principal debtor becomes j 
bankrupt, and the creditor proves the debt : and j 
the surety gives notice to the creditor that, 
although he does not admit his liability as surety, 
he will, if the creditor signs the certificate, hold 
himself altogether discharged ; and after* issue 
joined in the action, but before the trial, the 
creditor signs the certificate, which, without 
such signature, the bankrupt could not obtain, 
and the certificate is allowed, and the creditor 
•obtains judgment in the action, the surety is 
not discharged from his liability. Browne v. 
Carr , 2 Russ. 000 ; 5 M. & P. 497 ; 7 Bing. 
.508 ; 9 L. J. (O.S.) 0. P. 144. 

A defendant, after he had become bankrupt, 
was discharged out of custody, on a ca. sa. upon 
executing a warrant of attorney with two 
sureties, the sureties consenting that the plaintiff, 
in order to lessen their liability, should prove his 
debt under the commission. The plaintiff having 
proved his debt, but no dividend having been 
paid, the court refused, on summary application, 
to exonerate the sureties. Diuican v. Sutton, 1 
.Scott, 338 ; 1 Bing. (N.C.) 431 ; 4 L. J., C. P. 
16 4. 

Composition with Debtor releasing Sureties.] 

— To an action on a bond the defendant pleaded 
that it was the joint and several bond of himself 
and J,, and was executed by him as surety only 
for J.. and afterwards a composition deed was 
made between J. of one part and the plaintiff 
arid another on behalf of all the creditors of J. 
of the other part, whereby J. conveyed to the 
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months 1 notice : — Held, by Kelly, C. B., Pigott, B., 
and Pollock, B. (dubitante Martin. B.), that the 
surety was not discharged. But the servant 
having failed satisfactorily to account for or pay 
over moneys which he had received for the 
masters use, and the master having with know- 
ledge, and without informing the surety thereof, 
retained the servant in his service : — Held, that 
the surety was discharged as to defaults com- 
mitted by the servant after he was so retained. 
Sanderson v. Aston, 42 L. J., Ex. 64 ; L. E. 8 Ex. 
73 : 28 L, T. Ho ; 21 W. E. 293. 


Where Separate Employments.] — Where a 
principal is appointed to two distinct employ- 
ments, and his sureties guarantee by one bond 
his good conduct in both, they are not discharged 
from liability as to one of the employments by 
the fact of his duties being altered and enlarged 
in the other, SkUlett v. Fletcher , 1 H. & B. 197 ; 
35L.J., C.F.154 ; L. E.l C. P.217; 12Jur.(H.S.) 
295 ; 13L. T. 61 ; 14 W. E. 435. Affirmed 36 
L* J., 0. P. 206 ; L. E. 2 0. P. 469 ; 16 L. T. 426 ; 
15 W. E. 876 — Ex. Gin 

And where one enters into a bond as surety 
for the performance by another of two matters 
which are separate and distinct, a subsequent 
alteration of the principal’s contract as to one 
of them, without the surety’s consent, does not 
release the surety from his contract of surety- 
ship as to the other. Harrison v. Seymour , 35 
L. J., C. P. 264; L. E. 1 C. P. 518: 12 Jur.^N.S.) 924. 


Change in Employers’ Eirm.]— A bond was 
given to a mercantile firm conditioned for the 
due accounting for and payment of all moneys 
received by B., their agent, on account of the firm. 
B. afterwards, with the knowledge and assent of 
the firm, takes A. into partnership, and t}ie defen- 
dant enters into a similar bond, conditioned for 
the due accounting for and payment to the firm 
of all moneys received by A. on their account : 
— Held, first, that the defendant was not liable, 
within the meaning of the bond, for moneys 
received by A. and B. London Assurance Cor - 
jurat ion v. Hold, 6 Q. B. 514 ; 14 L. J., Q. B. 50 ; 
8 Jur. 1118. 

Held, secondly, that letters written by the 
defendant, shewing his knowledge of the part- 
nership between A. and B., could not be looked 
at for the purpose of so extending his liability. 

A surety, who is bound for a clerk in the 
employment of the obligors, is not discharged 
from the obligation of his bond by the obligors 
having taken into the firm a new partner. 
Barclay v. Lucas, 1 Term Bep. 292, n. : 3 Bough 
321 ; 1 E. E. 202. n. 


natural body, Metcalf v. Bruin, 12. East, 400 ; 
2 Camp. 422 ; 11 B. B. 432. ; 

Executors of Obligee,] — A bond with con- 
dition that a clerk shall serve faithfully and 
account for all money to the obligee and his. 
executors does not make the obligor liable for 
money received by the clerk in the service of 
the executors of such obligee, who continue the 
business and retain him in the same employment. 
Barker v. Parker , 1 Term Rep. 287 ; 1 E. E. 201. 


By Incorporation of Society.] — A bond was 
given to A., B., and C., payable to them and their 
successors, as the governors of the Society of 
Musicians, conditioned to secure PI.’s faithfully 
accounting with them and their successors, 
governors, &c., as their collector ; afterwards 
the society was incorporated by letters patent, 
at which time H. had duly accounted for all 
moneys collected by him, but after the incor- 
poration received money for which he did not 
account : — Held, that the obligor of the bond 
was not liable for such default. Dance v„ 
Girdler, 1 Bos. & P. (3ST.R.) 34 ; 8 E. E. 748. 



Corporation,] — A bond given to trustees 

to secure the faithful services of a clerk to an 
insurance company, which was no corporation, 
may be put in suit by the trustees for a breach 
of faithful service by the clerk, committed at 
any time during his continuance in the service 
ol the actual ex is i g body < pt sons carrying 
on \ he same, hush as uu Vr 1 he same name /not- 
withstanding any intermediate change of the 
original In 1 levs of the shares by death or 
tmn fer ; the intention of the parties to the 
instrument being apparent to contract for such 
service to be performed to the company as a 
fluctuating body: and the intervention of the 
trustees removing all legal and technical diffi- 
culties to such a contract made with, or suit 
instituted by, the company themselves as a 


Reduction of Salary.] — In 1841, R. was, by a 
resolution of a vestry^ appointed permanent 
assistant overseer to a parish at an annual salary 
of 161., and he performed the duties without 
giving security. In May, 1846, it was resolved 
by the vestry that he should continue his office 
upon giving security ; and accordingly, in June, 
1846, a bond was entered into by E. with two 
sureties, in pursuance of 59 Geo. 3, c. 12, subject 
to the condition that E. should from time to 
time, and at all times thereafter during the con- 
tinuance of his appointment, faithfully account 
for the collection of the rates, and duly execute 
all the duties of the office; and a few days 
afterwards a warrant of the appointment of E. 
as assistant overseer was executed by the 
magistrates. E. continued to perform the duties 
of assistant overseer till 1851, but the duties 
having become lessened, in consequence of the 
appointment of a relieving officer in that year, a 
vestry (amongst whom was one of the sureties to 
the bond), with the consent of E., came to the 
resolution that E. should continue the office at a 
salary of 14 1. per . annum. After this E. con- 
tinued to discharge the duties of the office for 
some months, and then resigned it, when he was. 
found to be in debt to the parish : — Held, that 
the resolution of the vestry of 1851 did not 
amount to a revocation of the original appoint- 
ment of K., but that he continued in the office 
at a reduced salary, and consequently that the 
sureties were not discharged from liability under 
the bond. Franks v. Edwards, 8 Ex. 214 ; 22 
L. J., Ex. 42. 



Increase of Salary.]— In March, 1845, L. was 
elected assistant overseer of a parish, by the 
inhabitants in vestry assembled, at a yearly 
salary of 27L In May following he entered into 
a bond with two sureties as a security for the 
fa l brill execution < f the ( 'fit e urn Lei 59 Cb o. 3. 
c. 12 ; the condition of the bond recited that 
statute, and that L. had b a lub nominal 1 
and elected at the annual salary of 27L In 
March, 1840, at a vestry duly held, a resolu- 
tion was come to that the permanent overseer’s 
salary (meaning Lbs) should be raised from 27 L 
to 851 a year, including all other - extra charges. 
Injure 1846, a warrant of the appointment of 
L. was signed and sealed by two justices of the 
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sited that L. had been mentioned was an appointment for one year, and 
March, 1846, at a no longer. Replication, that X, with the assent 
itly to June, 1846, of the sureties and the company, continued ant 1 
1 1 r - 1 1 remained in the office and employment after the 
expiration of the year in the plea mentioned 
Held, that the sureties were not liable after the 

__*/-■ * / ’ ^ * '* " 1 4 r T. was origin- 

and election ally appointed ; that the fact of the appointmen t 
alary of 27L, upon being for one year might be shewn by plea ; arid 
mmch as the that the continuance in office alleged in the 
ance of the reso- replication must be taken to be by a reappoint- 


peace ; this warrant rec _ 
nominated " and, elected in 
•yearly salary of. 35L Subsequeni 
L. had acted as assistant overseer, but had 
become defaulter to a considerable amount. In 

an action on the bond against' the sureties • . ...... r . . 

Held, that there never had been an appointment expiration ot^he^poriod for Avhich d* ovas origin- 

by ' the justices upon t he nomination 
of March, 1845, at an annual 
which the bond had been given, inns: 

appointment was made in pursua**^ — — - — . . r .. A d m ■&££•■ ai 

ration of March, 1846, at the increased salary of ment. AiU<m v.Juhm ,4 ELA B1 . 8o4 24 

W., and therefore that L. had never been duly L. J„ Q. B. 202 ; 1 Jur. (H.S.) Joi, 3 A\. B. 3/ 1. 
appointed assistant overseer, and the sureties See also cases ante, cols. 1202 et seq. 

r e T 6 R°w bl 2-4 Ex. 9 EX ' 430 5 2 Variation of Annual to Perpetual Appoint- 

5 • * * } * meat.] — Sureties by bond in 1842 covenanted 

Change in Mode of Payment.]— A clerk was with a corporation that M„ who had been 
aimmnted at a salary of 100 1. a year, and a bond appointed treasurer to the corporation under 
^ executed bv tte defendantf conditioned for 5 & 6 Will. 4, c. 76 s. 58, “ should well and truly 
the accounting by the clerk for all moneys pay to the corporation, or to their successors, all 
received bv him for the use of his employers, such sums of money _as M. should or might 
Subsequently his salary was commuted for a pay- recover or receive, in virtue of his appointment 
ment on commission :-Held, in an action on the as treasurer, dnnng the whole time of his con- 
hond that the defendant was released by the . tinning m the office m consequence of the said 
change in the mode of payment. L.$M W. .Hi/, election, or under any annual or other future 
V Win, intv 10 Ex. 77; 2 0. L. B. 1207 ; 23 election of the council to the office. At the 
t t 17 v Jib . o w t? 523 time of bis appointment tbe office was an annual 

L. J., Ex. M , - * . ***• one . but l m was p asS e d the 6 & 7 Viet. 

Yearly Reappointment.] — A bond, reciting c. 89 , which repealed 5 & 6 Will. 4, c. 76, s. 58, as 
that 4. was appointed assistant overseer of a inconvenient and unnecessary, and directed that 
woe for the performance of the treasurer should “ thenceforth hold his office 





bond. Cambridge Corporation v. Dennis, EL, 
Bl. U El. GOO ; 27 L. J. } Q. B. 474 ; 5 Jur. (N.S.) 
265; 6' W. R. 653. 

' Assistant Overseer appointed Overseer, ]— A., 

being duly appointed assistant overseer of the 
poor of a parish, entered into the usual bond 
with sureties ; while he held that office he was 
appointed overseer of the same parish, and con- 
tinued to discharge the duties of both those 
offices till he became a defaulter, when he 
resigned : — Held, that his acceptance of the office 
of overseer did not vacate that of assistant over- 
seer without a resignation to and acceptance by 
the vestry ; and that his sureties were liable for 
his defalcations committed both before and after 
he was so appointed. Worth v. Newton , 10 Ex. 
247: 2 0. L. R. 1471 ; 23 L. J., Ex. 338 ; 2; 
W. It. 628. 

Collector of Poor-rates appointed Collector of 
Drainage Rates.] — A declaration was framed on 
a bond conditioned for the due performance by 
A. of his duties as collector of the poor-rates 
and of the sewers and general rates of a parish, 
the bond to continue in force if A. held either 
office separately. Breach, that he received money 
in each capacity, and failed to pay it over. 
Plea, that before breach two acts of parliament 
were passed increasing his duties as collector of 
sewers and general rates, and under which he 
was also appointed collector of main drainage 
rates by the persons under whom he held his 
other appointments. These acts altered the pro- 
portion in which certain sewers rates were to be 
borne by different parishes, increasing the pro- 
portion payable by the parish, and also imposed 
upon the sewers rates fresh charges of small 
amount : — Held, that the appointment of A. to 
the new office of collector of main drainage rates 
did not avoid the bond. Skill ett v. Fieri ‘her, 
36 X,. J., 0. P. 206 ; L. 11. 2 C. P. 469 ; 16 L. T. 
426 ; 15 W. R. 876— Ex. Ch. 

Held, also, that the changes introduced by the 
acts diil not amount to an alteration of the office 
to which he was originally appointed, and did not 
avoid the bond. lb. 


which application was acceded to : — Held, that 
the ‘appointment of W. was a general one, as 
collector of poor-rates for the parish, and that, 
there being only a change of the duties in 1855, 
the obligation of the surety was not discharged. 
Purism Inland Union, v. Whittier, 2 El. A EL 
755 ; 29 L. J.. Q. B. 150 : 6 Jur. (N.S.) 887 ; 2 
L. T. 211 ; 8 W. R. 493. 

Clerk to Railway— Amalgamation of Com- 
panies.] — A bond was given by a party to the 
O. railway company, as a surety for the perform- 
ance by G. of his duties as clerk. The condition 
•was, that if G. should render to the C. company, 
or to the committee for managing the. London 
terminus of the 0. and B. and S. E. Railways, a 
true account of all the receipts and payments 
of him as such clerk, and also should pay to the 
C. company, or to the committee, all such sums 
as be should receive on account of the company 
or committee, then the obligation to be void. 
The surety pleaded that the bond was made 
before the passing of an act to consolidate the B. 

and that the action was com- 


before the pasf 
and C. companies , 

menced afterwards, and that the G. company 
thereby became dissolved : — Held, that the plea 
was bad, and was no defence, inasmuch as the 
new company was the same as the two old ones, 
with additional powers, and that the amalga- 
mation of the companies did not affect the 
responsibilities of the surety or G. L., 11 A S. CL 
Ilij. v. Goodwin, 6 Railw. Oas. 177 ; 3 Ex. 736 ; 
18 L. J., Ex. 174. 

0. as surety executed a bond, conditioned for 
the faithful service of a clerk to a railway com- 
pany. Whilst the service continued that company 
and another railway company were dissol ved and 
united into one company by a statute which 
provided that, all bonds made or entered into 
with, in favour of, or by the dissolved companies 
should be and remain as good, valid, and 
effectual, in favour of and against and with 
reference to the new company, and might be 
proceeded on and enforced in the same manner 
to all intents and purposes, as if the last-men- 
tioned company had been a party to and executed 
the same, or had been named or referred to 
therein, instead of the persons, company, or 
parties actually named therein ” : — Held, that 
the surety was liable for breaches of the bond 
committed by the clerk after the union of the 
two companies. Hunter n Union lit/. v. Cochrane , 
appointed was or was not changed, faithfully 2 C. L. R. 292 ; 7 Railw. Oas. 792 { 9 Ex. 197 : 23 
discharge the duties thereof, and obey, the lawful L. J., Ex. 61 ; 17 Jur. 1103 : 2 W, R. 43. 
directions of the guardians. In the first instant e, 

the guardians elected three persons to be cob Appointment — Whether ultra vires.] — In 
lectors of the poor-rate in the union, to each of January, 1851, A. as surety executed a bond to a 
whom was assign d a portim J tin parish In railway < nupany which, after reciting that tl e 
b K ]b gunrdii ns divided the parish into com com] ru\ had agreed to .ppoint L as their clerk 
d st riots to oiiecuVm l puor-: ics, raid >j. agent, for im purpose of selling oa.1, , 1 a 
appointed an additional culioctor. Alter 18 A bl yearly salary of 1 >0/ was euudbion d for the 
Viet. e. 99. it was letormkn-d to appoint j fifth accounting by L of all moneys received by him 
collector. At this 1 ime one of the four collectors for the use >f rhe company. * L. performed the 
resigned, and an advertisement: was published duties of clerk or agent at sncli salary until 
that the. guardians would appoint two persons May, 1851, when it was agreed between L. and 
to be collectors of the poor-rates of the parish, the company to substitute for such salary a 

AW: AA AAOAw ''V: v ewAy were. v.-,;; cr ;; ■ vt"'T' ' vac ur vA: vre' v fA . s ibk if A iiAdtPbplAAhl'SlA? I a.?. . ; AS wISHIbfif | :§ y 
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commission of per ton on all coal for which he joint and several bonds to the trustees of S.’s 
should obtain orders. From that time L. was will to secure the repayment with interest of 
paid for his services by commission, which two sums 6f money advanced to them. In 1869, 
amounted to a larger sum than the fixed salary. W. retired from the firm, and in pursuance of 
In 1852 L. was indebted to the company for an agreement, assigned by deed all his share 
; : sums' which he did not pay over, and the com- and interest in the firm to L., who covenanted to 
pany .having sued the defendant on the bond : — indemnify him against all the trade debts and 
Held, that " the bond was valid, although the liabilities. The trustees had notice of this deed, 
company had no power to deal in coal. L. <$• N. TF. L. carried on the business with a till 1871, 
■jfar Vf Wlutiray, 10 Ex. 77 ; 2 C. L. II. 1207 ; 23 when they filed a petition for liquidation by 
L.* J. Ex. 261 *' 2 W. li. 523. arrangement. The trustees proved Under the 

** ’ ’ . liquidation for the balance of the principal and 

Enlargement of Office.]— Where the duties or interest then due on the bonds, and attended and 
a principal are enlarged and extended by act of voted at all the meetings of the creditors, who 
■parliament, a bond for the due discharge of the a g ree q to accept a composition. The trustees 
principal’s duties is void although he may still were a i s0 p ar ties to the composition deed by 
be liable to perform the duties originally con- which they gave time to L. and C. for the pay- 
fern plated, because the duties and liabilities men t of the balance due on the bonds. filed 
originally contemplated by the sureties were a bill praying for a declaration that, under the 
what the principal was at that time liable to circumstances, he was absolutely released from 
perform and not what might be subsequently a jj liability under the bonds: — Held, that the 
imposed upon him. Pyhus v. Gibb , 6 El. & Bl, retirement of W. with a covenant of indemnity 


imposed upon mm. jnjtms v. c two, o ni. x>i, 
1)02 ; 20 L. J., Q. B. 41 ; 3 Jur. (N.S.) 315 ; 5 
■W. R. 44. 


with the knowledge of the trustees, had altered 
his character of principal into that of surety ; 


Association of Partners with Agent.] -A that . the subsequent acts and conduct of the 
surety entered into a bond with an insurance “es had eftected a complete norat.onot the 
company, and conditioned that L., his son, who ^ts : an. ; consequently, that W was 

had been appointed agent for the company, , IL'T 

would well and truly pay to the actuary of the L 16 60 > 28 

company ail sums of money received by him as ^ 1 5 11 V’ , ° . . , rm 

isuch agent. At the time he entered into the Action on a bond against a surety. The con- 

bond he received a letter stating that he was JUon _ th ® IS 


only insuring his son’s integrity H with the M appointed B, C. and J. their agents for the 
knowledge of the surety, was associated with F. sale of books printed at their press iu the univcr- 
in the agency ; and shortly afterwards L. and F. ai J d that the defendant had ciifeied to entoi 
entered^into’' partuei*ship as general merchants, into a bond with them as a surety ; and it \u 
mill o-fforwnrd^ hpcanie insolvent: nremiums conditioned that if B., 0. and J., and the feui- 


.aiul afterwards became insolvent; premiums 
having been received both by L. and F. as 


or survivor of them, and such other 


Olillw UOIKi aiiiimsi. U1C SUXCIV Wl£iL wic ouuuuuu- « . ,, . . » , „J}' 

in g circumstances at the time he entered into university, for the sale of 1 b<^ks as ^oiesaul, 

the bond ought to be taken into consideration, f ld should duly account to the univeibLty 
.and that his liability had been changed, and fo1 ’ aii delivered or sent- to them, oi an} oi 
that he was consequently not liable on the bond, either of them, for sale as aforesaid, and should 

Mo n toft ore v. Lloyd, 15 C. B. (N.s.) 203 ; 33 pay all moneys which should become payable to 

t r P p 4.0 ■ o Tnr fv s 5 124 V <) L T 330- the university m respect of such sale, then the 

%* 3 » 3 (iV&0 1240 ’ 2 h - A * ’ obligation to be void '-Held, that by the retire- 

x * ment of J. from the partnership of B., 0. and J., 

their surety was discharged from, all further 
6. Change OF Partnership. liability on this bond. Cambridge Culvers it y v, 

° f J art f r ; ] r A , A guarantee given to a firm consisting of three 

the tnithtul service of A. to a sole trader does p {irtners | s determined by the retirement of one 
not extend to a subsequent partoemhip. IT* right ^ them> j> v . jy a ^ / P . & D . 249 ; 10 A. & E. 
v. Ihmell, 2 . BL 934 , 3 WiLs. ooO. ,> (i .or t o ].» oa<i . *> r m . - 

If A. becomes bound to B. under condition 30 - h Ij - J -> <* *>■ 203 > 3 Jul ’ dl °- 

that C. shall truly account to B. for all sums of Slll3St i tut i on of Partner— Variation of Terms 
money receive.! by C. for B. s use, and 0. after- _ Implied consent of Sureties .] — &,* B. and C, 
•wards, with h. s knowledge, takes X>. as ms , contracted, with a company to execute certain 
partner : the guarantee does not extend to sums ^ m ^ tennS _ D / anct E . gave a bond, 
-ok money received by G. toi B. suse,_ af tei e ag their sureties, for the performance of the con- 
formation ot thepaxta<OThip v ^to*/vv. . A an q B . retired from the partnership, 

icortlu 3 C-amp, o3 ; 13 h. h.aAK and F. was substituted. Afterwards disputes 

^ guarauifjM'i moneys advancet j \ a uni, il5 oriC between : h common- mod ml F. Wo 

.consisting of 1 . & Co., will not extend to a new ^ cori<;luct; 0 f the wT>rks, and various transac- 
min a tious ' >uk phi C b\ - Uit*i th rerms >4 irn 

v. Mourn ou, 4 Bugn S.) y contract w re varied and durmg vbich the 

^i’nymoms nnuu- by ue principal i ai , uPd to C. and F. eerrain luoi.oy^ wLHl 

f in ' n71011< ' ; nchmi - 1r ; l,s r’l‘ ts % Vv ' L ' h i had bin agn* 1 originally shotdd be paid o 

boo are appncanii to t.i ^tmeiicn -ht ^ n , ul f y D. a i ! E. the sureties, won no 

fiance tJ 1 0ii * irm at i,! ' j '- tC e parties to these transactions, md g \a no express 
alteration, lb. | conseni. but they had been the solicitors of A., 

mm. . • - -it v . i i ( i .*» / S f .. 4 1 . ««] rtoVi'+i<n of irnflur Ai' 1 
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solicitors of G. and F., and as such solicitors, partner is taken into the firm; at that tune a 
prepared many of the documents required for considerable balance is due from the obii 01 to- 
such transactions. The company having brought the firm; advances are >fteiw«d^tQrto 
an action on the bond against the sureties, for bankers, and payments made to them on accoun t 
breach of the contract, they hied this bill to by the obligor ; the latter is credited by the new: 
restrain the action : — Held, that the sureties firm with the several payments, and charged 
were not discharged, and that the action could with the original debt and 
not be stopped. W7 w*«k*v. Oxford and Wore*- as const.tutmg hems m one 

T Drew VD the balance due at the time or the paltrier &• 

J •’ ' death is considerably reduced ; and that reduced 

Death, of Partner.]— Where a bond by A., | balance, by order of the obligor, is transferred 


reciting that B. intended to open a banking by the bankers to the account of another cus- 

account with C„ I>. and 33. as his bankers, was tomeiy who, with his assent, is charged with 

conditioned for payment to them of all sums the then debt ot the obligor. 1 he person so- 

from time to time advanced to B. at the banking- charged having become insolvent the surviving- 

house of CL D. and E. : — Held, that on C/s partners of the original firm brought them action 
death such obligation ceased, and did not cover upon the bond :~Hekl, that as they had not 
future advances made after another partner was originally treated it as a distinct account, but 
taken in ; and that B., who was indebted to the had blended it in the general account with other 


wholly discharged from his obligation. Strange sufficient to discharge the debt due upon the bond 
v. Lee. 3 East, 484. at the time of the death of the. deceased partner, 


that it did not extend to bills drawn by B. after Ex. 129. 

the death of A. Simpson v. Cooke, S Moore, 558 ; Under a guarantee given to a banking-house,, 
! 452 • L J (o s ) 0 F. 74. consisting of several partners, for the repayment 

A..B. and C. carried on business in co-part- of such bills, drawn upon them by one of their 
nership for a term, which would expire on the customers, as the bank might honoui, and any 
1 9th of February, 1807. under articles which advances they might make to the same customer 
empowered A., in case of his death during the within a certain time Held, that the guarantees 
term, to bequeath his share of the trade in ceased upon the death of one of the partners in 
favour of his wife or children. S., a customer the bank, before the expiration of the time to. 
of the bank and a surety, covenanted that they, which the guarantee was_ expressed to extend, 
or one of them, would pay to A., B. and C., the Holland v. feed, 7 Hare, 50. 
survivors or survivor of them, &c„ all sums which, Held, further, that bills accepted before the; 

on or before or until the 19th of February, 1807, death of the partner, and payable afterwards,, 
should become due from the customer to A., B. were within the guarantee. That the amount 
and C.. the survivors or survivor of them, &e. guaranteed could not be increased by any act of 
A. .died, having bequeathed his share of the con- the continuing firm and the customer, after the: 
corn to his executors, in trust for his children ; death of the partner, although such amount might 
the business continued to he carried on under the be diminished by such act. That, in the particular 
same firm as before, and his executors interfered form of the guarantee, the amount guaranteed in 
in the management, and shared in the profit', respect of the bills honoured by the bank, was- 
At the time of A/s death the balance due from not to be reduced by the amount of a balance: 
S. to the bank was upwards of 14,000?. ; after owing from the bank to the customer when the 
that time, B. continued his dealings with the guarantee ceased, such balance having been 
bank in the same maimer as previously, paying afterwards paid in the course of business between 
in more than 14,000/. within a few weeks after the continuing firm and the customer. Ib. 

A/s death, but drawing out during the same A bond, conditioned to repay to five persons all 
period a larger sum, and these subsequent sums advanced by them, or any of them in their 
dealings were contained in the same account capacity of bankers, will not extend to sums, 
with the preceding dealings, and some years advanced after the decease of one of the five 
afterwards 8. became insolvent, being indebted by the four survivors, the four then acting as. 
to the bank in a balance of 19,000/. and bankers, Weston v. Barton , 4 Taunt. ,673; 13 
upwards : — Held, that the partnership; which B. 11. 726. 
carried on the business after the death of A., was 

a new partnership ; that the surety’s covenant Dissolution.] — B. and H., being in partner- 
did not extend to cover sums advanced to the ship, were in the habit, through the plaintiffs?’ 
customer by the bank after A/s death : that the firm, of consigning goods to B. and 8., in China., 
balance due at A/s death from the customer was for sale : the proceeds were remitted to the 
to be considcre as IbokaTgeh by lw puym nis plaintiffs in Loudon, against which they accepted 
subso u( n'U made by him "to t t bank/ Pent- bills drav - by It and II., and which hey dis- 
berton v. Oakes, 4 Russ. 154; 6 L. J. (O.s/V counted, if the remittance; did not put the 
Oh. 35. ' plaintiffs in funds when the bills became due. 

the defendants were bound to make up the 

State of Accounts.] — A bond was given deficiency. By long practice, though there was 

tc the several poisons constituting the firm *4 no actual agreement, if the goods were not sold 
a banking-house, conditioned tor the repayment at the maturity of the bills, the plaintiffs accepted 
of the bah nee of an account, and of such find or fresh, bids, winch the defendants negotiated, and: 
sums as the bankers might advance to the handed the proceeds to the plaintiffs who were-, 
.obligor ; one of the partners dies, and a new thereby enabled to take up the, first acceptances,, 
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, on tn lpt defendants have the beneHt of a deed of co-partnership of the 1st of January, 
the 1 advance idr a further time without being 1830 and made between A. 1> ami 1 and also 
o r | vqn ee In 1873 the partnership for the delivery to A. and B. h\ r., auiixi^ feiicn 
nndei cash^advance. n ; * 1 nd it w £ time as he should continue the acting partner m 

tedtaRsastfan 

S «* »»■«*»» ’»«« «• aajsiajsgi R£$mSi 


e«rts*aastt» 

action against h and H. to recove « b „ duties of acting partner; that once every year 
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meirt between him and rt., become omj^ a suicbj ^ to the -co-partnership ; that if 
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bv means of the fresh acceptances. Swire v. MM- 
man , 1 Q. B. D. 536 ; 35 L. T. 470 ; 24 W.R. 1060 


! lO n. 11UU.OC. v^vvv 7 , , , t"7 A4. 

, jfc#. ners of the joint trade or business should be at 
1069 liberty to transfer in his lifetime his share therein 
or anv part to any one or more of his sons, and 
B as to dispose of his share by will to any person or 

V r . 3 ■l.l. .... 4-1-.^ n'svn C<y-»V> C! rtV 


Continuing Business alter term, j - n^as ^ whatgoev8ri and - that the son or SO ns, or 
prineipa , gaw e o is pc _ 5 j ndemn ifyfag him other person or persons to whom any such transfer 

mmmsm 

continuing partner might take _ the ■ iet ^ , , f the COIld ition that P., after the decease 

partner’s share of the partnerbiipas. be * one of the partners, delivered false accounts. 

valuation ; and that if at the breach was proved to have been 






partners retired, but without consulting Jj., con* o c*. ~ 
tinned to carry it on for about twenty months Jur. t>2 
longer, at the end of which time C. retired, 
leaving the whole partnership assets in the ~ 
hands' of B., by whom the business was con- —A pa 

_ ... .J . 1 t . . 1. - .... WlAtlfhD K ClTlfl 


Separate Securities of Deceased Partner.] 

—A partnership composed of three persons, A., 

1 •» ^ ^ n.rw-1 catr^r^] Tvvnf! tn fi 


hands of B„ by whom the business was con- a joint and several bond to a 

tinued till B.'s bankruptcy, about three months B. and O., s, J. to be made to them by 

afterwards. B. afterwards absconded, leaving < v > h cre( |it ; and in that bond two 

the concern insolvent, and C. was compelled to the i bank .or especially named as part 

liquidate the liabilities of the partnership:- estates hel dbyA 

Held, that —eh as tar the .articles ; the : part- tUe partnership was dissolved, 


Held, that inasmuch as by the articles the part- t| partnership was dissolved, 

nership ought to have been wound up a the ” ty, Vo far as his estates were con- 

esnii-ation of the term limited by the articles, it a 1 1 ______ • no niTanne- 


expinatimi of the tern limited by the articles, it and 

was not competent to C. to agree to lte^con- the.survivmg partners, or between 

tinuanee without the consent of L., and yet to ment dot the purpose of settling 

hold L. liable as surety upon the bond ; and. hem S s fei B t Enable of affecting 
that G„ therefore, was not entit e<L to put he he v. Ciri, tie, 8 

bond in force against L, Small v. Citrrte, d «ie swuiuj* ^ / 

De G. . M . & <i. Ill ; 2 Eq. R. (>3t) ; 23 L. J., i. ^ fter ‘4e* death of A., the bank continued as 
,4b; lb Jui*. iol. before iu liealings wirh :bo partnemhip coii^n-* 

Breach after Death of Partner— Before other tuted by B. and C ; and at a 
Change.] — Action by A., surviving obligee of a Held, that the 

bond, against a surety. The condition of the to, it. at .the time V' s States was thereby dis- 
bond recited that A.. B. and P. had entered mto separate nabuitj of A. s estate, uas ^ 

co-partnership, and that it had been agreed that charged. ,.0. 

P. should be the acting partner, and that he ana whemd— An notion may be mam* 

his sure y should become oouna to^ - •!>., - f bond expressed!, to be payable to a 

and it was conditioned for the pcrtounaiK.c pj r vp-indle' fi v m bv the persons who actually 
u his to be observed m mevcamdi nwi m mo j 


iiisa* 





lEillliit 
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3 SURETY — Discharge of Surety. 

in acte cle oantionement made qn Lower 
Canada by C. and others recited, that M., who had 
eed a firm been a member o£ the firm of C. & Sons, required 
gainst loss pecuniary assistance to meet the ' < of 

* The that firm, which was agreed to be aftoiuea d> a 

ino** condi- bank, and by such acte, G. and others agreed to 
mg conai wm, •> and nmde themselves jointly 

fleet 1 to* his liable for all debts theretofore contracted, and 
■ease to be generally, for all the then present and future 
tract shall debts and liabilities of M. with the bank M. loi 

ich trader) some time after this agreement traded alone. He 
Held that afterwards traded with other persons, and con- 
o\d tracted debts with the bank, which had no 
reference to the firm of C. A bons, 01 to M. s sole 
trading Held, first, that there was no difference 

between the French law, as administered m 
Lower Canada, and the English law upon the 


constituted the firm when the bond 
outed. Motler v. Lambert, 2 Camp. 

B. E. 795. 

Construction,]— -A company guaran 
consisting of two partners in tra<le, s 
in respect of their gross annual reti 
guarantee was subject to the follow 
tions : u If a member of this com pan 
or if any member guaranteed with res 
gross or particular trade debts shall < 
such trader, his guarantee or con 
become void upon such death, or (if s 
on his retiring from such trade/ 
under this condition the guarantee became v 
upon the retirement of one of the two partners 
from the trade. Solvent' u Mutual Guarantee Co. 

T . Freeman, 7 H. k X. 17; 31 L. J., Ex. 197. 

A guarantee was addressed in the alternative 
or the person or persons 

jg carrying on the business 1 ’ of 

■HekC'no variance, no change in the 
fact taken place. Boyd v. Moyle, 

• ■ - i o-uarantee generality of toe suosequenu upc« 

B. promised to repay A. the to M. II. 

The consideration on 

consideration ^ GIVING Time. 

General Buie.] — If after a right of action 
accrues to a creditor against two or more persons, 
he is informed that one of them is a surety only, 
and, after that, he gives time to the principal 
the consent and knowledge of 
the rule as to the discharge of the 
_ ies. Over end, Gurney Sf 6b. v. Oriental 
Financial Corporation , L. B. 7 H- L* 348; 31 
122. Affirming 41 L. J., Oh. 332 ; 20 W. E. 

g the principal debtor further 
discharges the surety. MM 

.2 time to the acceptor 
11 Ison, Lkt* parte, 11 

$ grantee of 

•ates'the surety for past and future 
Bartrop, 3 Madd. 221 ; 18 


u to Messrs. A. & Co. 
for the time beinj 
that firm : — H 
firm having in 

A declaration by A. against B. upon a 

stated, that in c — 1 - • 

made by A., and that A. would from time 
make advances to C 
last-mentioned advances, 
the face of the guarantee was “ in - 

made and to be made by A., or by 
arsons of whom A.’s firm might from 
•Held, a variance. Chap - 
C. B. 034; 3 D, k L. 646 ; 15 


of advances j 
any other pe 
time to time consist 
■man v. Sutton, 2 

L. J., C. P. 166. 

A guarantee given in these terms, * In con- debtor without 
sideration of advances made and to be made by the surety, 

A. and B.. or by any other persons of whom their sure tyappl: 
firm may from time to time consist, in the way ot • * 

loan, we jointly and severally hereby guarantee T. 3: 
to A. and B. the repayment of the advances, and 253. 
to indemnify them against any loss by reason of a creditor givin, 
such advances, our liability not to exceed LOhOL; t j me f or payment t 
this guarantee to-be a continuing guarantee, and Smith , 2 Bro. C. C, 579. 

to be a security to A. and B. to the extent of Holder of a bill giving 

1,000/., for the whole of any balance which may discharges the drawer, 
from time to time or at any time become due to 410 ; 8 K. It. 194, 

A. and B., or to the persons for the time being giving time to the principal, the 

constituting the firm,” discloses a sufficient con- anliu ity exoneri 

sideration for the promise, though there has been arrears . Byre v. . 
no change in the firm. Ib. , . B. B. 216. 

A guarantee for the future debt of a firm is 
not to be construed as a continuing one, so as to Surety by Bond.} 
bind a party to it in the event of an alteration j aw? to an action on a be 
in the firm, unless the intention of the parties that by a parol agreement 
shall so appear either by express stipulation or to the principal. JJavey 
by necessary implication from the nature of the qp Aid. 187 ; 2 Chit. ^336 
firm, or otherwise. Baekbmuv v. Hull, 6 B. & 8. A court of equity will 11 
507 ; 34 L. J., Q. B. 141 ; 11 Jttr. (N.S.) 562 ; 12 bond upon the ground of 
L, T. 375 : 13 W. li. 654. given time to the principf 

The following guarantee, given to a banking has been an express and posi 
firm, “ In consideration that you have, at our them for that purpose, li 
instance and request, consented to open an 434. 

account with, the firm of G. |f| and W. ,). Hall, i , 

shipbuilders, Monkwearmouth, we, and each of Meaning 01.J Giving f 
us, do hereby guarantee the payment to you of means, giving such time, v 
the m one wu liar .1 anv lime may become iuo. kimwledgv oi tu surety, - 
not exceeding 5,000/., such payment by ns not to froin resorting to the p 
; be mad* at a Gorier dab thar. twelve moutm. appi, mred, end thus pi is L 
from this da c, dm.sa r come wit bin the pro\ so mat tax- resort wj l be n « 
in the above enactment, as > docs not appear, i 1 a worse si natron than 1 
Vf A cither by express stipulation or necessary impli* arrangement between the 
cation, ‘that the guarantee was to continue, of such a nature as may 
notwithstanding a change in the pe sons con- give t me, out uocs no by 
siituting the firm. 2 b. <1° s0 > w li0t suc ^ ’ £ lvlI1 = 

d.-V h ‘ 

I Hi MJAIIli, iSlUisSlil .1, kb litS .... Hi I I® I lii il I Ml 



PRINCIPAL AND SURETY — Discharge of Surety 

that the defendants wer 


not released from 
liability to pay the balance of the sum due for 
the goods supplied to Ii. D., under the guarantee, 
but were only discharged to the extent of the- 
45 /. for which the bill was taken. Bowden v. 
Beds, 14 L. R., Ir. 307. 

Consolidation of Securities.] — The defendant,, 
by a deed dated the 4th of September, 1857,. 
covenanted to pay on the 4th of March, 1858,. 
the sum of 450/. and interest advanced to one 
and secured by a mortgage on certain property. 
By a deed dated the loth of December, 3884, to- 
which the defendant was not a party, given to* 
advance of 3,2001. made to B. by the 
r hieh the mortgage of 1857 and. 


surety’s situation worse than it was before. A 
mere voluntary abstaining to pursue to judgment 
is not giving time. Bdl v. Banks, 3 Scott (n.b.) 
497 ; 3 Man. & (4. 258. 

Taking New Security.] —Merely giving an 
additional security by a principal will not dis- 
charge a surety, but if the giving of such security 
is really a consideration for giving time to the 
principal, it will do so. Overend , Gurney § Co. 
y. Oriental Financial Corporation , supra. 

Obligee in a bond with a surety, without com- 
munication with the surety, takes notes “ 
principal, and w 
discharged. Fordyce v 

Where there are two co-sureties 


from the 

•ives further time, the surety is 
Ford , 2 Ves. J. 539. 

and the credi- 
tor grants a further loan to his principal debtor, 
and takes a new security for that and the former 
loan, and gives further time to him and one of 
the sureties only, without specially reserving his 
remedy against” the other surety, he by so doing 
discharges the latter. Vynev v. Hopkins , 6 Jur. 
889. 

Where the surviving obligee in joint and several 
bonds extended the time of payment of the bonds 
for three years, and on a further advance took a 
collateral* security, reserving his right against the 
executors of the deceased obligee, but the arrange- 
ment was concealed from them : — Held, that by 
such indulgence they were discharged. Oakeley 
v. Pa shelter, 4 Cl. & F. 207 ; 10 Bli. (N.S.) 548. 
See S. C. , 1 L. J., Ch. 204. 

A promissory note was made by A. and B., 
payable to C., to secure advances from 0. to A. ; 
after the note became due, it was agreed between 
C. and A., without the privity of B., that A. should 
execute a warrant of attorney to D., as trustee 
for C., to secure the amount of the note and a 
further advance made by C. to A. : — Held, that the 
acceptance of the new security by 0., unaccom- 
panied by any binding engagement on his part 
to give time to A., did not discharge B. Bell v. 
Banks, 3 Man. & (4. 258 : 3 Scott (sr.B.) 497. 
S. Bell v. Shuttle-worth, 10 L. J., C. P. 239. 


secure an 
plaintiff, and by w 
mortgages on other property were consolidated, 
the mortgagees of the deed of 1857, in considera- 
tion of the payment of their debt, conveyed to 
the plaintiff the full benefit of the covenants 
and other powers in their mortgage-deed for 
securing the payment of the sum of 4501. and 
interest, and of all securities for the same ; and 
B. covenanted to pay the whole sum of 3,200/., 
with interest, on the 19th of January, 1885 : — 
Held, that the covenant in the deed of 1884,. 
fixing the date of repayment of the whole sum 
of 3,200/. was inconsistent with the covenant m 
the deed of 1857 as to the date for repaying the* 
450/. ; and being equivalent to giving time to the- 
principal debtor, the defendant was therefore- 
discharged from liability as surety. Bolton v.. 
Buckenham , 60 L. J., Q. B. 261 ; [1891] 1 Q. B.. 
278 ; 64 L. T. 278 ; 39 W. R. 293—0. A. 

Consenting to Payment by Instalments.]— A. 

father gave a bond to secure the repayment in 
four years of a simple contract debt due by his- 
son. Upon the death of the father, the creditor 
commenced proceedings against his estate for the- 
recovery of the debt, but afterwards stayed those 
proceedings upon obtaining from the son, who- 
was heir to the father, and the widow, who was- 
his personal representative, a joint bond for the- 
payment of the same debt by instalments: — 
Held, that the estate of the father as surety was- 
discharged, both on the ground of time given to 
the son, and because the second bond was to be- 
considered as given in substitution for the first. 
Clarke v. Ilenty, 3 Y. & Coll 187 ; 2 Jur. 918. 

A. and B. entered into a joint and several bond 
for securing a sum of money advanced to A. by 
Some years afterwards, A.’s account 


his hanker: 

being overdrawn, art account was settled between 
A. and the bankers, in which the money secured 
by the bond was treated as remaining due from 
of A. The bankers then took a warrant of attorney 
from A. for securing payment of the balance 
-Hcid, that found due, by instalments at distant periods. 

’ ’ Before all the instalments were paid A. became- 

: ,i Tiraeto tbeprineipal debtor, bankrupt. It being proved that B. was privy to- 

' - discharged the settlement of accounts and to the warrant of 

Hunker and Leinster Bank v. attorney Held, that he was not discharged by 

the time given to A. Tyson v. Coos, Turn. & R, 
395 f 24 R. R. 79. 

In an action by the payee against the maker 
.. __ ( of a. note, the plaintiff proved a joint and several 
. o Is 1 .) u . e ma k by the dd'cia uir, and uher pt rson. 

1 The defendant then proved that he was a mere 

- ,, ^ ^ /„ ‘ ^ ■ l ' 1 ‘ t V " *” * * 11 ; 

having taken n-qneVt of the othei person who was mb bt( d to 

_ the plaint!#, and fhat the note not having been 

on aeccuni of portion >4 tin sum due paid when it became- due, the plaintiff ns Hilary 
.... - * v * ? term,; IS23,:bropglit an 'action against, the prim 

-1 {eld, cipal, which being about to be tried at the spring 

|y:y ;M;p yb; by yy svi;p : j -u ypps:-' ; n iriHo ■bmllbfp 

; ,■■■; * ■ , . H i : ' ' . : V \ ' 


overdraft. The deed recited a previous equitable 
mortgage by deposit by C., to secure overdrafts 
of his current account, and contained a covenant 
by C. for the payment of the principal sum 
8*800/, and interest on a day three months sub- j 
sequent to the date of the mortgage : — T " V* ’ , 
the taking of the mortgage by the. bank con- 1 
stitnted a giving o" ' '* A * 

and therefore that the defendant was 
from liability. 

Taking Bill for Portion of Debt.] — The defen- 
dants were sureties to the plaintiffs for H. IX, on 
a continuing guarantee for the value of k. 

be supplied by the plaintiffs to H, 13., not exceed--, 7: , . t . r . , . , , 

big SOW. in’ all. The plaintiff*, without the j surety, mi ving become a party to the noteat the 
defend ants’ knowledge or consent, 1 w 
from H. I). a bill at three months still current 
for 45/., < ’ ’ m ^ t ^ 1.. I'-** > 

for goods supplied to Hi lb, the actual amount 
duo' having been previously ascertained T r *'* 



assizes, 1828, the plaintiff: took a cognovit for the : between landlord and tenant (the debtor) with- 

•debt payable by three instalments, the first on out concurrence of surety, whereby performance 

the; 28th; of April, the others in May and June ; of condition of bond (to proceed with effect) 

but if the defendant failed in payment of any | has been suspended. S. O., 3 .Price, . 214 ; ,21; 

•of these instalments, the plaintiff was to be at j E. E. 758. 

liberty immediately to enter up judgment and ; _ _ _ 

issue execution for the whole sum. The first in- j Staying Execution.] Creditor sues the prin- 

•stalment was not, duly paid : — Held, that as the | eipal by direction of the surety, but without 

plaintiff, if he had proceeded in the action, could j his privity agrees to stay execution, the surety 

not have obtained judgment and issued ex ecu- j is discharged. Rees v. Berrington , ^ Ves. J. 

tion before the 2'8th of April, the plaintiff did ; 543. 

not, by taking the cognovit, give any time to the i „ _ . _ . „ 

principal debtor. Price v. Edmunds. 10 B. & 0. ! Course of Business— Renewing Bills. j—K. and 

.578 * 8 L. J. (o.s.) K. B. 119. i H., being in partnership, were m the habit, 

? . . v. • • ! through the plaintiff’s firm, of consigning goods 

By Judgment or Order by Consent.] — A. and | to B. and S., in China, for sale; the proceeds 
B. were indebted as principal and surety to CJ were remitted to the plaintiffs in London, against 
B. dies, and C. in a creditors’ suit obtains a which they accepted bills drawn by E. and H. 
decree against his estate. Afterwards C. sues A., and which they discounted. If the remittances 
.and takes a judgment by arrangement, giving did not put the plaintiffs in funds when the bills 
time, without the knowledge of " the surety became due, the defendants were bound to make 
Held, that this did not discharge the surety, up the deficiency. By long practice, though 
JenUns v. Robertson , 2 Drew. 351 ; 23 L. J., there was no actual agreement, if the goods were 
Ch. 816. not sold at the maturity of the bills, the plaintiffs 

as principal* and the defendant, as his accepted fresh bills, which the defendants nego- 
, surety. were jointly and severally indebted to the tiated, and handed the proceeds to the plaintiffs, 
plaintiffs in the sum of 1,0962. upon three pro- who were thereby enabled to take up the first 
inissorv notes. 8. carried an arrangement in the acceptances, and so to let defendants have 
-court of bankruptcy with his creditors for 20*. the benefit of the advance for a further time 
in the pound, parable by four equal instalments without being under cash advance. In 1873 the 
an four, eight, 'twelve and sixteen months partnership of K. and H. ceased by efflux of time, 
respectively, the last instalment to be secured by and it was agreed between them that H. should 
S, lodging the amount thereof with the official take over the whole stock of the old firm. The 
assignee on or before a certain date. S. made plaintiffs had notice of this. At the dissolution 
•default to the extent of 715/. in lodging the of the partnership there were acceptances of the 
amount of the fourth instalment, and the plain- plaintiffs running, and they, after the notice, 
tiffs, to whom 4,8502. was then due, including the renewed the hills, according to the old practice, 
amount of the said promissory notes, consented by accepting fresh drafts of H. alone. When the 
that the moneys in court should be appropriated goods were sold, the remittances were not suffi- 
to paying in full the last instalment to the other cient to meet the plaintiffs’ advances, and they 
creditors" before paying them, and that S. should f brought an action against R. and H. to recover 
have further time to lodge the 7152. An order the balance. E. raised as a defence, that he had, 
was made by the court of bankruptcy, grounded by the agreement between him and H., become 
on the plaintiffs’ consent, so appropriating the only a surety for H., instead of a principal joint 
moneys in court, and extending the time for debtor ; and that the plaintiffs, by giving H. 
lodging the 7152. 8. never lodged or paid this time after notice of this, had discharged R. : — 
sum. In an action by the plaintiffs against the Held, that E, and H. could not change their 
defendant on the promissory notes, the defendant position with regard to the plaintiffs without 
contended that by this consent of the plaintiffs their assent, and so deprive them of the right 
he was discharged. The plaintiffs having waived they had to treat both E. and II. as principal 
their claim to one-fourth of the amount secured debtors ; that E. was therefore not discharged 
by the promissory notes, judgment was entered by the giving time to H. by means of the fresh 
for them for the remaining three-fourths : — acceptances. Swire v. Redman , 1 Q. B. D. 536 ; 
Held, that the extension of time for the lodg- 35 L. T. 470 ; 24 W. E. 1069. 
merit by S. of the last instalment, although Semble, even if the giving fresh acceptances 
made upon the plaintiffs’ consent, was a judicial would have otherwise discharged R., that, as it 
•act and did not discharge the defendant from was only a continuance of the old practice to 
liability for at least the three-fourths, for which which E. was a party, it would not have dis- 
judgmenr was entered. Semble, even as to the charged him. 7b. 

•one-fourth waived by the plaintiffs, the proceed- A. guaranteed the payment of any goods to be 
ings in question would not have operated as a supplied by B. to C. between the 2nd of April, 
-discharge to the defendant. Provincial Ranh 1814, and the 2nd of April, 1815, Although no 
v. Cusmi, 18 L. R., Ir. 382 — C. A. period of credit was specified, this could not be 

taken as a guarantee for an unlimited period, 
Replevin— Reference to Arbitrator— Enlarge- but to be restrained by the usual course of trade ; 
meat of Time for Award.]— Where action in and 0, having accented bills for the amount 
replevin is by agreement referret to arbif adorn of tli g xls delivered which B. perrnith L him 
and without consent or privirr of surety in bond. < > renew when parable. without * ny eommmii- 
time fo:t awa rl is enlarged, surety becomes dis- cation to A. on the subject of such renewal 
charged Ban -malm v. J Ivor?, 7 Price, 223 ; 21 He: 1. th xt A. was lis •! urged from his gm raute . 
R. R. 758. by virtue of the rule that i creditor, giving fur- 

iHurl wi 1 gra it iniunwlon to res (rain land her time to the principal debtor, without, cite 
•oid irom proceeding at law on assignment of consent of the surety, (leases the surety; and 
replevin oond against the sureties, if there has that although it was proved duo the renewal 
been an agreement to refer, and a reference was given only in consequence of Cds inability 
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PBIXCIPAL AND SUBETY — Discharge of Surety. 1248 

hat when two or more persons who 
is full debtors arrange, either at the 
the debt is contracted or subse- 
ts inter se, one of them shall only be 
surety, the creditor, after receiving 

_ of the arrangement, must do nothing to 

prejudice the interests of the surety in any ques- 
tion with his co-debtors. Ib. 

Qutere, whether, where a bank has agreed to 
give a customer an overdraft, they can refuse 
to honour cheques drawn upon such overdraft 
until after a reasonable notice to the customer . 
Ih. 

In Consideration of Payment of Interest.] 

A letter written bv an agent of a bond creditor Where Senes of Payments.] Where a surety 

to the principal oblispr, giving him eighteen guarantees a series of payments to be made at 
months’ further time to pay the debt, upon con- stated periods, if time, is given to the principal 
dition of his paying off at once the arrear of debtor in respect of one payment by a binding 
interest, and keeping down the interest to accrue agreement, the surety is disehaiged from liability 
in future, is a mere promise without oonsidera- in respect of that payment, but not m respect of 
tion. and' not binding ; and therefore the obligor, future payments Croydon Commercial Om Co. 
who has joined in the bond as surety only, is not v. Dickinson, 46 L. J-> 0.4. l*>< , , 4 O. 1 . i>. 4i> , 
thereby discharged. Tucker v. La big. 2 Kay & J. 36 L. X. 135 ; 2d W. R. lot 0. . 

74 ?: ‘ A principal (with sureties for the performance 

In mi action on a note payable on demand, of the contract) contracted to take tar from a 
the defendant pleaded as an equitable defence, gas company, and to pay for each month s supply 
that he signed the note only to secure a debt due within the first fourteen days of the ensuing 
from S. (one of the makers) to the plaintiffs, and month, unless the company should by writing 
that they knowing this, without the defendant’s allow a longer time for payment. Alter the 
consent, for a good consideration, agreed to give expiration of the first fourteen days of August 
S time for payment of the note, whereby he had the company took a promissory note from the 
been damnified. The only evidence in support principal for the amount due for July. Default 
of the plea was, that the principal had repeatedly was made by the principal in payment of the 
prepaid the plaintiffs a certain sum as interest amounts due for July, for August, and for 
in order to obtain forbearance for successive September Held, that, time having been thus 
periods of three months : — Held, that this given for the payment of the amount due for 
evidence was insiffficient to sustain the plea. July, the sureties were discharged as to that 
Btiytier v. Fuxmj, 28 L. J., Ex. 132. amount. Ib. 

Where a bond creditor by agreement with his But not as to the amounts due for August and 
debtor, takes interest on his debt bv anticipation, for September ; the contract being separable, 
to a certain time, a court of equity will restrain and the position of the sureties as to those 
an action on the bond, whether brought against amounts not being affected by the giving time 
the principal or the surety. Blake v. White , 1 for payment of the amount due for July. lb. 

Y. & Coll. 420 ; 4 L. J., Ex. Eq. 48. ...... 

Where Binding Agreement. ] — An obligee of a 

Extending Credit.]— The plaintiffs sued bond having placed himself in such a position 

upon the following guarantee : “ I hereby guaran- with regard to die principal debtor, that he could 
tee and engage to see you paid for any porter not demand payment of the bond, until an agree- 
you may send Mr. A. J. of this town, until you ment entered into with third parties had been 
receive notice to the contrary from me,” Accord- carried into effect : — Held, that this was such a 
jag- to the course of dealing between the plain- giving of time to the principal debtor as dis- 
tiffs and A. J., the latter was to have six months’ charged a surety to the bond. Cross v. Sprlgg, 
credit, and then pay by a bill at two months 2 Mac. k G. 313 ; 2 Hall & Tw. 238 ; 19 L. J,. 
Held, that an extension of the credit to nine Cli. 528 : 14 Jur. 634. 

months, and a bill at two months (without The rule as to the liabilities of sureties in a 
notice), discharged the surety. Combe v. Wmdfe, bond is the same in Scotland as in England, viz., 
I M. k Scott, 241 ; 8 Bing. 156; 1 L. J.,C,P.5L that they are not to be discharged from their 

obligation unless the contract between them and 

Allowing Increased Overdraft, ]— -Where the obligees is varied by a positive contract 

a banking company agree with a customer, to between'” the obligees and the principal, without 
whom they already allow an overdraft, that he notice to the sureties. Creighton, v. Bank hi. 7 
shall for a specified period be permitted to over- Cl. & E. 325. 

draw his account to a larger amount, the agree- If a bond creditor enters into a binding con- 
men tinny be term rated b fore the spt ified period tract with the. principal debtor to give him 
np( i- - )ii re given by the bank to the debtor, it further time k> pay, without the t;oneurrenc< of 
is not, therefore, such a binding agreement to his surety, the surety is discharged, because the 
give time to the principal debtor as to discharge creditor inis put it out of his own power to 
a surety who has become liable to the bank enforce immediate payment, whore the surety 
upon; guarantee hw si part «-.f i he sum due i> m woiho have a^riglu io wnnwe him to do -o. 
iv ms • u r, Ot 1'deg 1 Buddh-r (4 Dj ,> 1 Bunk oi L ho t v. dr/ -d 6 Dow 21 1 H) 
2o7) and OrerenJ. (d *>■ >/ d Co. v. Grinrh l It. it. 50. And see Am her v. Hull I M. k 1\ 
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upon the promissory note as principal, and that Semble, tin 
as there was no evidence to shew that the plain- are bound as 
tiffs had agreed to accept the defendant merely time when 
as surety, he was not entitled to be treated as quentlv. that, 
such. Held, also, that assuming the defendant liable as a si 
was. and had been, accepted by the plaintiffs as notice 
surety for B„ the transaction of March, 1875, 
did not amount to such a giving of time to B. as 
to discharge the defendant from his liability on 
the promissory note. York City and ^County 
Banking Co. v. Bainbndge , 43 L. T. 732 ; 45 
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their rights and remedies against such persons ; 
and that the deed should not extend to prevent 
the creditors, other than as provided for in the 
proposal, from enforcing or otherwise obtaining 
the full benefit of any mortgage, &c,, upon any 
estate or effects, whether belonging to P. or any 
other person, or from suing any other persons 
who might be liable or accountable for the pay- 
ment of all or any part of their debts either as 
drawers, indorsers, .or acceptors of any bills of 
exchange. Under this deed, which was in force 
for more than two years, time was given to P., 
the principal debtor ; he then made default in 
paying the first instalment. In an action against 
the acceptor of one of the bills of exchange, of 
which the plaintiffs were holders at the time 
when the deed was executed, and which he had 
accepted for the accommodation of P., though 
the plaintiffs had no notice of that fact ; — Held, 
that the effect of the deed was to discharge the 
defendant in equity, and therefore there was 
an equitable defence to the action. Bailey v. 
Edwards, 4 B. & S. 761 ; 34 L. J., Q. B. 43 : 11 
Jur. (N.s.) 134; 9 L. T. 646. S. P., Ewm v. 
Lancaster , 12 L. T. 632 ; 13 W. R. 857. 

Agreement with Stranger.]— A binding agree- 
ment for a good consideration, made by a creditor 
with a stranger, to give time to the principal 
debtor, does not operate as a discharge of the 
surety. Fraser v. Jordan, 8 El. & Bl. 303 ; 2(5 
L. J., Q. B. 288 ; 3 Jur. (N.S.) 1054 ; 5 W. E. 819. 

Before Recovery of Judgment against Prin- 
cipal. ] — A surety is not discharged by the creditor 
' taking from the debtor a cognovit in an action 
he had brought against the debtor, with a stay 
of execution until a day earlier than that on 
which judgment could have been obtained in the 
regular course. Hulme v. Coles, 2 Sim. 12 ; 29 
R. R. 52. 

A., principal, and R., surety, gave their 
promissory note to C. 0. sued A., and took a 
cognovit, payable by instalments, the first instal- 
ment to be paid on the day before that on which 
C. might have signed final judgment in the 
action if no cognovit had been given, with power 
to issue execution for the whole debt in case of 
default. A. made default at the day: — Held, 
that B. was not discharged. Price v. Edmunds, 
5 M. & By. 287 ; 10 B. & C. 578 ; 8 L. J. (o.S.) 
K. B. 119. 

. When Relationship begun — Pleading,]— 

When two joint debtors entered into an arrange- 
ment between themselves by which, inter se, one 
of them became the principal and the other the 
surety, to the knowledge of the creditor, who 
afterwards, by taking a bill of exchange, gave 
time to him who had so become the principal : — 
Held, that the surety was discharged, and; that 
these facts constituted a good answer, by way of 
equitable defence, to an action subsequently, 
brought by the creditor against the surety, 
although the relation of principal and surety did 
not subsist at the time of the original contract. 
Mrungay v. Lewis , It. B. 5 C. L. 229 — Ex, Ch. 

Held, also, that the equitable defence was not 
bad on derfturrer, for want of an averment that 
__ was given to the quasi-principal with- 
! out the knowledge or assent of the quasi-surety. 


acceptance was for the drawer : tney atterwaras 
entered into an agreement with the latter that 
the existing debt should be liquidated by the 
drawer building for them ships, and should, in 
the meantime, be secured by a policy of insur- 
ance Held, first, that time was thus given to 
the principal debtor, and the surety was released 
in equity, if not at law also. Buries v. Stain - 
hank, 6 De G-. M. & G. 679. 

Held, secondly, that a creditor who holds a 
floating guarantee for a surety cannot, without 
the surety’s consent, give time to the principal 
debtor as to a portion of the debt without 
reserving the creditor’s rights against the surety, 
and yet hold the surety liable for that portion. 
Lb. 

In order that the giving of time by a creditor 
to his principal debtor, without the consent of a 
surety, may discharge the surety, two things are 
necessary : there must be a binding contract to 
give time, capable of being enforced, and the 
contract must be with the principal debtor. 


current account with interest. In November, 

1880, the following guarantee, addressed to (but 
not executed by) the bank, was executed by 
three of the six sureties and one L. : In con- 
sideration of your continuing or giving an 
account . . . to the company for one year from 
the date hereof, we, the undersigned, do hereby 
jointly and severally guarantee to you the due 
payment of all moneys and liabilities which are 
or have been or shall from time to time be owing 
to or incurred by you on account of the said 
company, it being agreed as follows : — 1 . That not 
more than 8,000/-. shall be ultimately recoverable 
hereunder. 3. This shall be a continuing security 
until a notice in writing under the hand of us or 
any of us to determine this security as to the per- 
sons or person signing such notice shall be given 
to you and to the other parties to this guarantee. 

9. The security hereby given is in addition to the 
other securities held by you for the said account ” : 

— Held, that the liability of the three sureties 
(who were not parties) was not released or 
determined, by this guarantee. Ib. 

- — Under Deed of Arrangement. ] — By a deed 
of arrangement, it was proposed that P. should 
carry on his business under inspectorship for the 
benefit of all his creditors ; that the plaintiffs, 
creditors of P., who held various securities for 
their debt, should be paid a certain sum in full, 
and a composition on the residue of their debt 
by instalments, they covenanting not to enforce 
claims against any parties to the bills in their 
hands who, as between themselves and P., were 
not then liable on the bills ; but the rights of the 
plaintiffs against all parties to the bills in their 
hands (whether liable or not to P. as between , wu>vli 
him and such parties) were not to be prejudiced j 
in the event of the proposals not being carried 
into effect. It was provided' that the creditors jb. 

(except as mentioned in the proposal) who * . 

should execute the deed, and who should hold Where Surety not bound till a Certain Time 
any securities upon which any other persons after Demand,] — Where sureties are bound afteiv 

„i 1 i ,3 Ja* . An'.** a Kvno 5 e «it» rl prprlif nr mJW make 


should be liable, should not be prejudiced as to a certain time’s demand, creditor may make 
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arrangements with debtor for time, &c., prior to i 
that interval, so that it does not interfere with 
sureties’ recourse back on debtor. Prendergast 
v, Levey, 6 MadcL 124 ; 22 R. R, 254. ' 

Subsequent Consent of Surety.] — Where 
creditors whose debt was secured by certain pro- 
missory notes gave further time for payment of 
the debt to the principal debtor, by deed, without 
the consent of the surety, but afterwards, and 
before the notes became due. the surety con- 
sented to the giving of time : — Held, that a con- 
sent so given by the surety revived her liability 
upon the notes. Smith v. Winter, 4 M. & W. 
454 ; 8 L. J., Ex. 34. 

Bail.] — After a bail-bond has been forfeited, 
and an/ assignment thereof taken, time given to 
the principal is no discharge of the sureties. 
Woosnam v. Price , 1 C. & M. 352 ; 3 Tyr. 375 ; 
2 L. J., Ex. 115. 

If one of the bail below consents to time being 
given to the defendant to perfect bail above, 
this act is binding on both. 'Howard v. Brad- 
berry, 3 D. P. C. 92. 

Where a plaintiff receives bills of exchange 
from a defendant with an agreement that, he 
shall not be precluded from proceeding while 
the bills are running, the hail are not thereby 
discharged. Melril v. (rlendining, 7 Taunt. 126. 

Bail are discharged by time being given to 
their principal without their consent, although 
they may not have been damnified. Hannington 
V. Beark 4 D. P. 0. 256. 

A mere honorary obligation on the part of a 
plaintiff not to press a defendant for payment of 
debt and costs is not such an indulgence to him 
as will release his bail. Ladbrooh y. Ilewett , 1 
IX ?. C. 488. 

If a plaintiff by an agreement with a defendant 
expedites his remedy "against him, the bail are 
not thereby released. Xb. 

A cognovit by the principal, without notice to 
the bail, does not of itself discharge the bail. 
Hodgson v. Nugent , 5 Term Rep. 277. 

Unless time is thereby given. Stevenson v. 
Roche, 9 B. & C. 707 ; 4 M. & Ry. 561 ; 7 L. J. 
(O.S.) K. B. 304. 

But if a plaintiff accepts from the principal 
defendant a cognovit, whereby he gives him 
time for payment by instalments, he thereby 
discharges the bail, unless they are parties to the 
arrangement. Bomficld v. Tower , 4 Taunt. 456, 

And if a plaintiff takes a cognovit, payable by 
instalments, and postponing the payment of any 
instalment to a later date than the time when 
the plaintiff could, with diligence, have obtained 
judgment and execution, the bail are discharged. 
Croft v. Johnson, 5 Taunt. 319 ,* 1 Marsh. 59. 

8. Concealment and Fkaud. 

Kon-eoimnanicationof Material Facts without 

Fraud.]-— Iri consideration of the plaintiff accept- 
ing one H. as his tenant of certain lands, the 
defendant guaranteed the payment of the rent to 
become payable by H. as such tenant. - In an 
action upon the guarantee, the defendant pleaded 
that, prior to the making of -the guarantee, H. 
had been tenant to the plaintiff of the lands at a 
rent, and had been guilty of gross irregularity 
and delay in payment of shell rent, and at the 
date of the guarantee was indebted to the plain- 


plaintiff did not, prior to the guarantee, com- 
municate to the defendant these facts, but 
concealed from him the said material facts, 
which, if communicated to the defendant, would 
have prevented him from executing the said 
guarantee -.—Held, upon demurrer, a bad plea. 
Roper v. Cox, 10 L. R., Ir. 200. 

Where an obligee at the time of the execution 
of a bond concealed a material circumstance from 
a surety under it -Held, that such concealment 
was sufficient to absolve the surety from all 
liability. Stiff v. Eastbourne Local Board , 19 
L. T. 408 ; 17 W. IX 68. 

An injunction having been granted by the 
Vice-Chancellor to restrain an action on a bond 
against a surety, on the ground that when the 
bond was entered into a material fact was con- 
cealed from the surety, the Court of Appeal 
discharged the injunction, on the ground that 
the defence was equally open at law by way of 
plea. S. C., 20 L. T. 339 ; 17 W. B. 428. 

Quaere, how far is it the duty of the creditor 
to communicate to a surety any arrangements 
between the creditor and principal debtor 
which do not appear on the instrument creating 
the contract of suretyship? Espey v. La he, 16 
Jur. 1106. 

A. covenanted to convey certain estates to R., 
free from all incumbrances, except those specified, 
B. and C. covenanting, as principal and surety, 
to secure the payment of an annuity to A. It 
afterwards appeared that part of the estates 
was subject to a mortgage, not included in the 
specified incumbrances, the existence of which 
had not been discovered to 0., and which A. 
alleged he had forgotten at the time : — Held, 
that G. was discharged from his liability as 
surety. Willis v. Willis, 17 Sim. 218 ; 14 Jur. 
404. 

Sureties in a bond for the fidelity of an agent 
were sued by his employer for alleged defalcations 
and misconduct on his part. The defendants 
pleaded that the agent during his employment 
was guilty of falsifying his accounts: that the 
plaintiff, before the accrual of the causes of 
action, had knowledge of “or had reasonable 
means of knowing” such misconduct, but did 
not inform defendants thereof ; and that defen- 
dants had no notice or knowledge thereof, and 
were thereby prevented from revoking their 
guarantee. Reply, that although defendants 
had not notice of all the particulars of the agent’s 
misconduct, they had notice at the time men tioned 
in the defence that he “ was a defaulter in a 
large amount in his accounts with the plaintiff, 
and as such agent ” : — Held, on demurrers both to 
the defence and reply, first, that the defence 
was bad for qualifying the allegation of actual 
knowledge by plaintiff of the misconduct by the 
addition of the words “ or had reasonable means 
of knowing,” and seinble, also, for not alleging; 

: distinciiiLSritha the, defaults ucd 
for occurred after such knowledge by the plaintiff ; 
secondly, that the reply was bad on the ground 
that notice to the defendants merely of the agent 
being a defaulter in his accounts would not be 
sufficient to fix them with continuing liability 
on their guarantee, when the plaintiff: knew that 
the agent bad been guillj of falsifying accounts, 
md - tai icd him in cm rioynu nfr vithoui m > ris- 
ing the defendants of the particular nature of the 
misconduct. Enright v. Fahey, 4 L. IL. lr» 
'397. 

In sack a case, where the employer has actual 

A, A A .M, ... 
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and the acceptance of A.’s brother (B.) to the 
amount of 2,0001. Before the loan became due, 
in pursuance of the terms of this second arrange- 
ment, B. applied to the company* to be released 
from his acceptance upon procuring the guarantee 
of the defendant and three others for 500 L each. 
The company assented to this arrangement. A. 


the person for whom the sureties are responsible, 
justifying immediate dismissal, and nevertheless 
retains him in employment, the sureties are dis- 
charged from liability for subsequent default, 
unless informed of all such circumstances as are 
material to enable them to decide whether they 
will require the employment to be terminated, 
or will assent to its continuance, and for that 
purpose notice in general terms of his being 
in default, consistent with his being merely a 
debtor on foot of his accounts, is not enough ; 
but distinct- information of any acts of dishonesty 
or criminal misconduct should be given to the 
sureties. Ih. . 

did not refer to B.’s acceptance for 2, OOOL but 
Uberrima tides, whether necessary.] — Where recited the consideration for the guarantee to 
parties are contracting, either of them, unless be the original loan, and of the company's agree- 
he is under a duty to the other, may keep silence ing not to require any further security in the 
even as to facts which he believes would be event of the depreciation of the shares, as pro- 
operative on the mind of the other ; if, however, vided for by the original agreement. In an 
one of them has made a statement which he action on this guarantee by the company : — 
believes to be true, but which in the course of Held, that the non-communication of the private 
the negotiation he discovers to be false, he is arrangement between the company and A. and 
bound to correct his erroneous statement, his brother did not amount to constructive 
JDaviex v. London and Provincial Marine Iusur- fraud, and afforded no defence to the action. Ih. 
mice Co., 47 L. J., Oh. 511 ; 8 Ch. I). 469 ; 38 At the request of the defendant, the plaintiff 
L. T. 478; 26 W. E. 794. accepted a bill for 110 1., dated the 25th of 

In some cases, such as contracts between October, 1859, and drawn by Bead for the pur- 
solicitor and client, there is a duty to make pose of raising funds to relieve the latter from 
•entire disclosure. In others, such as contracts an execution, the defendant at the same time 
of partnership, everything material must he dis- giving the plaintiff the following undertaking : 
closed. There is no such duty in the case of “You having lent your name to Mr. Bead on a 
■a contract of suretyship, but nevertheless very bill for 11QL, payable three months from this 
little said which ought not to have been said, and date, the proceeds to be applied to the discharge 
very little omitted which ought to have been of the amount payable to the sheriff, I under- 
paid, will suffice to avoid the contract. Ih take to share with you any loss or liability you 
The officers of a company, believing that the may incur in respect of such bill.” Prior to this 
retention of money by one of their agents transaction, Bead, finding himself in a state of 
amounted to felony, directed his arrest. Certain great embarrassment, had applied to the defen- 
friends of his came to the officers of the com- dant (who was his attorney) for advice : and, at 
pany and proposed to deposit a sum of money the suggestion of the latter, an accountant was 
byway of security for any deficiency. On the employed to prepare a statement of Bead’s 
•same day the company was advised that the acts affairs, to be laid before a meeting of his credi- 
•of the agent did not amount to felony, and the tors. The plaintiff assisted the accountant in 
directions for the arrest were withdrawn. Later preparing this statement, and at his desire (in 
in that day the friends of the agent had a second order, as he stated, that his imprudence might 
interview with the officers of the company, and not come to the knowledge of his wife) the fact 
agreed to deposit a sum of money as security for of Bead being indebted to him to the extent of 
his defaults, no mention being made of the 2,000Z. for money lent was kept out of the state- 
withdrawal of the directions for the arrest, ment, and altogether suppressed Held, that, 
The sum of money was afterwards deposited the contract. being one of indemnity, and not of 
with trustees on an agreement for the security suretyship, although the plaintiff knew that the 
•of the company : — Held, that the change of cir- defendant, when he agreed to be responsible for 
eumstanees ought to have been stated to the half the 110Z., was influenced by the impression 
intending sureties, and that the agreement must that the balance-sheet contained a true state- 
be rescinded and the money returned to the ment of Bead’s affairs, he was entitled to recover 
sureties, lb. from the defendant one-half of the loss entailed 

The rule which prevails in assurances upon upon him by that transaction, the jury having 
ships and lives, that all material circumstances negatived fraud. Way v. Hearn, 18 0. B. (U.S.) 
known to the assured must be disclosed, though 292 : 32 L. J., C. P. 34. 

there is no fraud in the concealment, does not Mere non-communication of circumstances 
-extend to guarantees. Xorth British Assurance affecting the situation of the parties material for 
Co. v. Lloyd , 10 Ex. 523 : 3 C. L. B. 264 ; 24 L. J., the surety to be acquainted with, and within the 
Ex. 14 ; I Jur, (n.s.) 45. knowledge of the person obtaining a surety bond, 

In the latter case the concealment, to vitiate is undue concealment, though not wilful or iriten- 
iho glut ran toe., must, be fraudulent. Ih rional, or with a view to any advantage to 

A. obtained a loan of 10,0002. from an insur- himself. JRailton v. Mathews , 10 Cl. & F. 934. 
a nee company, on the deposit of railway shares. It is settled that there must, ho something 
with a stipulation that, if the market value of amounting to fraud to enable a surety to say, 
the shares fell below a certain amount, A. should that he ds to be released .from his contract on 
■either furnish fresh shares or pay their value, so account of misrepresentation or concealment, 
.as to leave a given surplus. When the time for Pledge v. Buss, Johns. 663 ; 6 Jur. (N.s.) 095. 

" ^payment of the loan arrive d, the shart s havix g In an act on on a bankii u guarantee, to take 
fallen in value, the time was extended to a fur- effect at once, a plea on equitable grounds, that 
ther pc iod, mi the deposit of addi ional si ares, it had been given o * a nr s’ epresenh ti n Sg the 
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plaintiff as to the state of the principal’s bank- 
ing account, and on an undertaking to return it 
if a partnership between the principal and the 
defendant did not take effect : — Held, that the 
latter part alone would not be any defence, and 
that to sustain the former part it must be shewn, 
not only that i there was a misrepresentation, but 
that the defendant relied upon it, and gave the 
guarantee on the faith of it. M'Kewan v. 
Thornton, 2 F. & F. 594. 

An injunction having been obtained to restrain 
proceedings in an action on a bond in which the 
plaintiff had joined as a surety, on the ground of 
misrepresentation on the part of the obligee, and 
a deviation by him, with the concurrence of the 
principal obligor, from the terms of the contract 
on which the bond was founded : and it appear- 
ing on the evidence that there was reason to sup- 
pose that there had been such misrepresentation 
and deviation, although the evidence was not 
conclusive on the point, the court refused, on 
motion, to dissolve the injunction, or to put the 
plaintiff on the terms of bringing the money into 
court. Allan v. Inman , 7 Jur. 433, 

Necessity of Inquiry.]— A surety is not, of 
necessity, entitled to receive, without inquiry 
from the party to whom he is about to bind him- 
self, a full disclosure of all the circumstances of 
the dealings between the principal and that 
party. Hamilton v. Watson. 12 Cl. & F. 109. 

If he requires to know any particular matter 
of which the party about to receive the security 
is informed, he must make it the subject of a dis- 
tinct inquiry. Ib, 

A party relying on his ignorance of facts must 
shew, not only that he had not the informa- 
tion, but that he could not, with due diligence, 
obtain it. Waxan v. Wareuig, 15 Beav. 151. 

The plaintiff, a surety, sought to set aside a 
deed executed in 1848, on the ground that he 
had been released by a transaction between the : 
principals in 1842, of which he was ignorant in 
1848. It appeared that he had made inquiries in 
1845, and was referred to persons who could give 
him the information, but neglected to do so until j 
the end of 1849, when he obtained it: — Held, 
that, having in 1845 the means of acquiring the 
knowledge, he must be deemed to have had it in 
1848, and his bill was dismissed. Ib. 

Without saying that in every case a creditor is 
bound to inquire under what circumstances his 
debtor has obtained the concurrence of a surety, 
it may be safely stated, that if the dealings are 
such as fairly to lead a reasonable man to believe 
that fraud must have been used in order to obtain 
such concurrence, he is bound to make inquiry. 
In some cases wilful ignorance is not to be dis- 
tinguished in its equitable consequences from 
knowledge. Owen. v. Homan , 4 H. L. Cas. 997 ; 
1 Eq. R. 370 ; 17 Jur. 861. 

Extent of Doctrine of Notice.]— Notice to a 
creditor when his debt is contracted that the rela- 
tion of principal and surety exists between his 
co-debtors is sufficient to affect him with the con- 
sequences of that relation without any further 
acceptance of it on his part. Wvthes v. lahon- 
there., 3 De Gr. A J. 593: 5 Jur. (s.s.) 499: 7 
W. It. 271. ;: S : . 

But it is not a consequence of that relation that 
the creditor, without any inquiry on the part of 
the surety, should ; quaint him v th every cir- 
■ cumstahce affecting.the credit of the debtor, or 


in which he is about to engage which may render 
it hazardous, the principles applicable to insur- 
ances not applying to such a case. Ib. 

A customer," being desirous of obtaining an 
advance from his bankers on the credit of a 
surety, employs solicitors for that purpose, who 
are also the ordinary solicitors of the bankers, 
but, are not employed by them in the transaction 
in question. The solicitors, however, give informa- 
tion to the bankers as to the sufficiency of the 
surety, and debit them with the costs of preparing 
the instrument of suretyship : — Held, that they 
could not be regarded as having acted for the 
bankers from the beginning, so as to affect the 
bankers with notice of any concealment or mis- 
representation on the part of the customer towards, 
the surety. Ib. 

Signature of Specification.] — By a deed between 
a local board of the first part, certain contractors 
of the second part, and the defendants of the third 
part, the contractors covenanted to do work upon 
the basis of a specification ; and the defendant 
covenanted to pay any losses that might be sus- 
tained from the non-performance of the work. 
The deed recited that the specification had been? 
signed by five members of the local board, as was 
required by the local act. In point of fact the* 
specification had never -been signed, although it 
had been acted upon : — Held, that the mere fact 
of the specification not having been signed did 
not release the sureties from their liability. 
Russell v. Trickett, 13 L. T. 280. 

Application of Moneys.]— A. gave his promis- 
sory note as a security for a loan of 2,600?, by B* 
to C. Before the making of the note, it was- 
agreed between B. and 0. that part of the money 
lent should be applied to the payment of an old 
debt from 0. to B. This agreem ent was concealed: 
from A. : — Held, this was a fraud in law, and 
that A. was released from liability on the note. 
Stone v. Compton, 5 Bing, (jst.c.) 142; 6 Scott,. 
846. See Pidooek v. Bishop, 5 D. & R. 505 ; 3 
B. & 0. 605 ; 3 L. J. (o.s.) K. B. 109 ; 27 R. R. 
430. 

As between principal and surety, if any mate- 
rial part of the transaction between the creditor 
and his debtor (in respect of which the surety 
enters into his engagement) is, with the know- 
ledge and assent of the creditor, misrepresented 
to the surety (the misrepresentation being such, 
that but for the same the suretyship would not- 
have been entered into, or being entered into, 
the extent of the surety’s liability may thereby 
be increased), the security given by the surety is. 
not available against him on the ground of fraud. 
Ib. 

Exposing Vessel to Unusual Risk.]— The defen- 
dant agreed to sell two ships to a company to be 
paid partly in bills of exchange accepted by the* 
company, with liberty to the defendant to- 
freight one of the vessels. The plaintiff agreed 
to indorse the bills by way of surety. Shortly 
afterwards the defendant, assuming to act as- 
agent of the company, despatched one of the 
vessels to Constantinople, laden, on his own 
account, with muni cions of war, for the Circas- 
sians, who were at war with Russia. This was- 
i oc I i ' >wn cir.herto the company oi i '• the pi tin 
tiff: — Held, that, the defendant having exposed 
the ships, to extraordinary risk, it amounted to a- 
release of the plaintiff from his liability. Burke* 
vi Roger sort, 12 Jur, (N.s.) 635 ; 14 L.T.7S0* — L. JJ- 

hi 
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Postponement of Execution — Necessary Con- 
sents,] — Upon the eve of a sale by a sheriff, a 
surety gave a written guarantee for payment of 
the judgment debts by instalments, in considera- 
tion of the judgment creditors consenting to 
postpone the sale under the execution. It turned 
out that the consent of another person was neces- 
sary in order to prevent the sale, and in conse- 
quence the sale took place. The surety gave 
notice that the consideration having failed, the 
guarantee was at an end. Representations were 
made on behalf of the judgment creditors when 
they took the guarantee, that they had power to 
stop the sale, and it would be stopped -Held, 
that the surety was entitled to have the guarantee 
delivered up to be cancelled. Cooper v. Joel t 1 
De G. F. & J. 240 ; 1 L. T. 351. 

Further Liability — Evidence, ] — C. contracted 
with R., the attorney of the plaintiff, to purchase 
the goodwill of a business for 425/,. C., and H. 

as his surety, gave the plaintiff a bond for 300/., 
and C. gave his separate bond for 125/. To an 
action on the bond, H. pleaded that it was 
obtained by the fraud of the plaintiff. Held, 
that to support this plea, H. was bound to shew 
that II, who prepared the bond, knew and agreed 
that H. should be kept in ignorance of C.’s 
further liability for the 125/. Spencer v. Handley, 
4 Man. & G. 414 ; 11 L. J., 0. P. 250. 

Previous Indebtedness.] — P. had been employed 
by the plaintiffs in the sale of coals for them on 
commission, for which he at the end of each month 
gave them his acceptances, and by the terms of 
his agreement he was to hand over to them within 
six days all moneys he received from customers. 
P. having fallen into arrear to the extent of 1,272/. 
the plaintiffs required him to find security to the 
amount of H00Z., and at his request the defendant 
consented to guarantee 100/. The agreement of 
guarantee recited the terms of dealing between 
the plaintiffs and P. ; but the fact that P. was 
already indebted to the plaintiffs in the large 


Where a bond by a surety purported to 
guarantee the payment of flour, to be supplied 
by the obligee (of a specified quality), in order 
to enable the principal debtor to execute a con- 
tract, and the obligee designedly supplied 
inferior flour, so that the contract was annulled, 
the obligor is entitled to have the bond can- 


debt due to the bank ; but the manager con- 
cealed this from the plaintiff. The bank having 
appropriated the whole of the money to the 
payment of their own debt : — Held, that on proof 
of these facts there was evidence to go to the 
jury of a false representation on the part of the 
manager of the bank ; that the bank was answer- 
able for such false representation ; and that the 
false representation was properly described in the 
declaration as that of the bank. Harwich v. 
English Joint Stock Bank, 36 L. J., Ex. 147 ; 
L. B. 2 Ex. 259 ; 16 L. T. 461 ; 15 W. R. 877- 
Ex. Ch. 

Servant’s Honesty — Previous Acts.] — In the 

case of a continuing guarantee for the honesty 
of a servant, if the master discovers that the 
servant has been guilty of acts of dishonesty in 
the course of the service to which the guarantee 
relates, and if, instead of dismissing the servant, 
as he may do at once and without notice, he 
chooses to continue him in his employ without 
the knowledge and consent of the surety, express 
or implied, he cannot afterwards have recourse 
to the surety to make good any loss which may 
arise from the dishonesty, of the servant during 
the subsequent service. Phillips v. Fuse hall, 
41 L. J.. Q. B. 293 ; L. B. 7 Q. 13. 666 ; 27 L. T. 
231 ; 20 W. R. 900. 

Declaration on a bond given to the plaintiff 
by the defendant which recited that by an agree- 
ment of even date the plaintiff had agreed to 
admit J. into his service as clerk and traveller 
(not further stating the terms of the agreement) 
and was conditioned for J.\s accounting for and 
paying over to the plaintiff all moneys which he 
might receive on the plaintiff’s account ; the 
breach alleged being that J. had received moneys 
for the plaintiff which he had not accounted for 
or paid over. Flea, that before the defaults sued 
for, J. had committed other defaults of the same 
kind ; that the plaintiff had, with knowledge of 
Blest v. Brown, 3 .Gift those' defaults, continued to employ J. in his 
17 ; 5 L. T. 663. Affirmed, service without notice to the defendant ; and 
6 L. T. 620 : 10 W. R. that the defaults sued for were committed during 
such continuance or the service Held^that 
a surety was induced to the plea was go d Saudi ‘son v. Aston, 42 L. J., 
a reprei end ti n b; th - 64; L. R. 8 Ex. 73; 28 L. T. 35 ; 21 W. R. 
icipal was not indebted to 293. 
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When an action was brought by a county opinion, has been guilty of neglect of duty : — 
treasurer against the surety to the bond of a Held, that the omission of the collector-general 
county cess collector, on account of a breach of to suspend the collector, after knowledge of fraud 
the bond by nonpayment into the proper bank and dishonesty on his part during his service and 
of the cess which had been collected, the surety employment, was not a defence to an action on 
attempted to set up an equitable defence that the guarantee; first, because the doctrine of 
the cess collector had been previously engaged in Phillips v. Foxhall (L. K. 7 Q. B. 666) was map- 
that office, and that during the time he fulfilled plicable to a guarantee for the fidelity of an 
the duties of that office he had misconducted officer appointed and removable by the lord- 
himself, which acts of misconduct were known lieutenant ; secondly, because the omission to exer- 
to the plaintiff, who had given no notice to the cise a power of suspension as distinguished from a 
surety on his becoming surety: — Held, that as power of dismissal did not terminate the liability 
no privity could exist between the surety to the of the sureties. Byrne v, Mnzio, 8 L. It., Ir. 396. 

bond, and the plaintiff in his official capacity of , ~ - _ 

county treasurer, no equity could he set up Action by co-Surety to set aside Transaction 
against him. Zawder y. Bmjmn. Ir. E. 7 C. L. -Parties.J-One of two sureties who had joined 
f>7 * 21 W It. 489 ' the principal debtor m a bond, filed a bill to set 

f aside the transaction, on the ground of fraud, and 

Contractor’s Honesty — Certificate obtained by prayed an account of the payment of the bond : 
Fraud.]— An alteration in the position of a Held, that the principal debtor and the co- 

KrAnrrThf nliAn+ Tw'+Iia » nh rvF tin pmrilmrpr Surety WCl'e n6C6SSaiy PM ties. Alla 7 lY. JxOiilden, 


Contractor’s Honesty — Certificate obtained by prayed an account or the payment or me bond : 
Fraud.]— An alteration in the position of a Held, that the principal debtor and the co- 
surety brought about by the act of an employer surety were necessary parties. Allan v. Mould, en , 
does not discharge the surety, if the act of the ( ' } On. Ibl. . 

employer has been caused by the fraud of a con- ^ here, by the construction of the terms of a 
tractor whose honesty the surety has guaranteed, guarantee, there is no right or contribution 
The plaintiffs entered into a contract with a firm amongst the guarantors, any one of them may 
of contractors for the construction of certain sustain a bill in equity to set aside the guarantee 


works. The defendants were parties to the con- * or 
tract as sureties for the contractors. The contract P ar ' 
provided that the liability of the sureties should ^24, 
continue until the engineer of the plaintiffs 
should have given his final certificate of com- 
pletion. A certain sum of money was to be ^ 


for fraud, without making his co-guarantors 
parties. Pendlehury v. Walker, 4 Y. & Coll. 


9. Laches and Negligence. 


pletion, A certain sum of money was to be What amounts to.]— The mere passive inac- 
retained by the plaintiffs, and not paid over tivity of a person to whom a guarantee is given, 
to the contractors until six months after the his neglect to call the principal debtor to account 
granting of the final certificate of completion, in a reasonable time, and to enforce payment 
The certificate was obtained by fraud on the part against him, does not discharge the surety ; and 
of the contractors, and the retention-money was the rule at 'law and in equity is the same, that 
paid over to the contractors : — Held* that the there must he some positive act done by him to 
certificate having been obtained by the fraud of the prejudice of the surety, or such degree of 
the contractors, whose honesty the defendants negligence as to imply connivance, and amount 
had guaranteed, did not operate as a discharge of to fraud. Black v. Ottoman Bank, 15 Moore, 
the defendants’ liability under their contract of p. C. 472; 8 Jur. (N.s.) 801 ; 6 L. T. 763 ; 10 
suretyship ; that the payment over of the reten- W. R. 871— P. C. 


t ion-money, even if it had not been brought, 
about by the contractors’ fraud, would not have 


Mere negligence, even if gross, on the part of 
a creditor, unaccompanied by positive acts of 


discharged the defendants, there being no evi- concurrence in the defalcation of a debtor, will 
deuce that the payment of the intention-money not discharge the surety, and is no ground of 
had caused any alteration in the position of the equitable defence. Madden v. M'Mullen, 13 Ir. 
defendants. A i nydon-npan-llull Corporation v. C. L. E. 305 ; 4 L. T. 180. 

Jf<o'dhiy,ti'2 L. J„ Q. B. 55 ^ [1892] 2 Q. B. 494 ; Or mere forbearance or inactivity on the part 
4 R. 7 ; 67 L. T. 539 : 41 W. R. 19 ; 57 J. P. 85 of a creditor will not discharge a suretv. Strong 
A * v. Foster. 17 C, B. 201 ; 25 L. J., C. P. 106 : 4 

■O *. . _ , W. R. 151. 

Precautions against Fraud.] A surety guaran- If a party guaranteed does any act injurious 
teeing the honesty of a person employed is not to the surety, or inconsistent with his right, or 
entitled to be relieved from his obligation because omits to do any act which his duty enjoins him 
the employer fails, to use all the means in his to do, and the omission proves injurious to the 
power to guard against the consequences of dis- surety, the latter is discharged. Watts v. Shuttle- 


power to guard against the consequences of dis- 
honesty. Black v. Ottoman Bank, 15 Moore, 
P. C. 472 ; 8 Jur (N.S.) 801 ; 6 L.' T. 763 ; 10 
W. R. 871 — P, O, 

To discharge a surety for the due performance 
■ of duties, there must be on the part of the obligee 
an act of connivance or gross negligence amount- 


worth, 5 H. AN. 235 ; 29 L. J. f Ex. 229. Affirmed, 
7 H. & N. 353 ; 7 Jur. (n.s.) 945 ; 5 L. T. 58 : 10 
W. R. 132 — Ex. Oh. Bee Stewart v. Mold mom 
Ir. E. 3 C. L. 69. 

Bond for Performance of Duties — Breach 


ing to wilful shu ting of the eyes to the fraud or of Condition — Acquiescence — Connivance.] — 
something approximating toil. DawmiY.Lmoes, Mere laches of the obligee, or a mere passive 
^ -R* 230 ; 23 L. J. Oh, 434 ; 2 acquiescence by the obligee in acts which are 

W, R. 213. contrary to the conditions of a bond, is not 

M . sufficient of itself to relieve Lhe sureties. Barham 

Effect of Power of Suspension of Defaulting Corporation v. Folder, 58 L. J., Q, B. 246 : 22 
Party.]— I nd * the 12 A- 1 i \ ior. <■ p mer Q. R I). 394 : 6U L. T. 456 : 53 3 p 574 

or dismissing rate collectors is vested ip Re had- The plaintiffs sped the defendants, as sureties, 
lieutenant, but by rcgulat ions of rho privy council, on two bonds, the first given to the plaintiffs, as, 
- ■ made under the act, the collector-general is urban sanitary authority, to secure the due per- 

MVlVWVHiW'Arl + n enenoSn^ nrttr A^laAfA^ J! , .. An , .It A ... .J 


n* who, m his [ tormance of the duties of a collectoi of district 

1 '-V; ... . 5 . fj gp- ; >.v ■■ 7 P u.pPP > ^ 7 P:. • h; .'7 : 73 7 :. . ; 77 A , :■ pp|vp t ; 7 .7 j - Ai) A 
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rates under the Public Health Act, and the entitled to recover from the defendant the 
second given to the plaintiffs, as the corporation lost through failure of 0. to collect them, ; 
of a, borough, to secure the performance by the there had been no negligence on the pari 
same person of. his duties as collector and receiver plaintiffs, and they were not answerable 
of borough rates under the Municipal Corpora- negligence of the overseers. Mansfield l 

tions Act. The evidence shewed that the plain- Wright, 9 Q. B. D. 683— C. A. Affirn 

tiffs had acquiesced in an irregular mode of J. P. 200. 
accounting on the part of the collector, but that , T . , 

the collector was never suspected of dishonesty . . Non-discovery of ] 

until a year after the date of the second bond, b t : ie , 

when defalcations were discovered, and he was esta ^w m to , t 

dismissed. The jury in answer to questions put condition of the bond ’ 
to them found, first, that the plaintiffs had per- 11 v ^ 

mitted the collector to retain moneys in his hands 
for a longer period than a week (which was con- 
trary to s. 195 of the Public Health Act, 1875, 
and to the conditions of the bonds, and to a 
resolution passed by the plaintiffs before the 
bonds were given) : and secondly, that the plain- 
tiffs had permitted him to mix the proceeds of 
the different rates : — Held, that the plaintiffs’ 
acquiescence in the collector’s irregular mode of 
accounting was not such connivance as to dis- 
charge the sureties ; that upon the evidence there . 
were no questions which the judge could have ' on 
been properly required to leave to the jury other 
than those he did leave ; and that on the facts 
proved at the trial, and on the findings, there 
was no defence to the action, and the plaintiffs 
were entitled to judgment : — Held, further, that 
on the construction of the second bond, in which ' ■ 
the person guaranteed was described as “ collector 
and receiver,” the sureties were liable for his 
breach of the condition to pay over moneys I to c 
recei ved by him, independently of the question 
of the validity of the rate. Ib. 

Of Agents.] — A. obtained an advance of money 
from a loan society, upon the security of a joint 
and several promissory note of himself and the 
defendant (who, to the knowledge and on the 
requirement of the society, signed the same as 
surety), and of a bill of sale of A.’s furniture. | 2 gjg 

Certain instalments of the note being in arrear, 1 
the lenders seized and sold the goods of A. under 
the bill of sale, and afterwards sued the defen- 
dant for the balance : — PI eld, that it was com- 
petent to the defendant to shew, 
equitable defence, that but for the mismanage- 
ment of the leaders’ agents, the w ’ ‘ 

would have realised sufficient to satisfy the whole | princfpal lor" payment, 
debt. Mutual Loan Fund Association v. Sudlow , 1 ’ “ ■ ’ 

5 C. B. (K.S.) 4-19 ; 28 L. J. ? C. P. 108 “ ~ 

(N.S.) 338. 

Bond to Guardians for Collection of Bates — 

Surety Liable through. Overseers 7 Negligence.]— 

The defendant, as surety, gave a bond to the 
guardians of the poor for the M. union, con- 
ditioned for the due discharge by C. of his duties 
as collector of poor-rates for the parish of N. 


ance, caused and permitted the default, or know- 
ing it concealed it from him. Of this imputation 
there was no distinct proof: — Held, that even 
that supposition A. was not discharged. 
M Taggart v. Watson, 10 Bligh, 618 ; 3 Cl. k F. 
525. And see oases ante, cols, 1258, 1259. 

As to Accrual of Liability.]— A. having sent 
an order to B. for certain goods, C. undertook to 
guarantee payment to B., upon an undertaking 
of D. to indemnify C. ; B. accordingly informed 
C. that the goods were preparing, and after- 
wards shipped them for A. without giving notice 
v» 0. that they were shipped; afterwards D. 
desired to recall his indemnity, upon which C. 
wrote to B. to know whether he had executed 
the order ; to which no answer was given by B. 
for a considerable time, he having gone abroad 
in the interim. Upon this C., supposing from 
the silence of B. that the order was not executed, 
gave up his indemnity to D. : — C. still remained 
liable to B. on his guarantee. Oxleu v. Young, 
" ~ ™ 1 Esp. 424. 

In Examining Accounts.]— The laches of 
obligees in a bond (conditioned for the principal 
, obligor to account for and pay over from time 
by way of | to time all such tolls as he should collect for the 
~ , obligees), in not properly examining his accounts 

;’°ocls of A. | for eight or nine years, and not calling upon the 
„ \ ' " * „ so soon as they might 

. have done, for sums in arrear, or unaccounted 
Jur. | for, is not an estoppel in an action against the 
sureties. Trent Navigation Co. v. Harley, 10 
East, 34. 

An insurance broker, bound with two sure- 
ties, became bankrupt, and was indebted to the 
obligees in a considerable sum for premiums, 
and they received a dividend of 6,?. in the pound 
under the commission. The premiums were due 
, , , , three years before the bankruptcy, and the 

a bbcom ted, having embezzled part ot the rates, obligees did not call on the sureties until after 
and allowed others to be lost by not applying for the bankruptcy :• — Held, that the sureties were 
them. I he guardians sued the defendant for the not discharged by the laches of the obligees in 
loss. I he defendant admitted his liability as to suffering the credit of the broker to run on so 
the sums embezzled, but disputed his liability as long beyond the six months stipulated by the 
to the sums lost by U s negligence, on the ground bond. London Assurance Co. v. Buckle, 4 Moore, 
that the loss would not have occurred if 0. had 153 . And see Hearn v. Cole , 3 Dow, 459. 
been called upon to account as he ought to have 

b { - 01 1 * I* appeared that no negligence could be Belay in Suing.]— The liability of a surety on 
imputed to the guardians, but there appeared a bond is not discharged by the delay of the 
some ground to oc ieve hat if the overseers of creditor in suing for the debt, 01 by the circum- 
the . parish of N. had discharged their statutory stance of the principal debtor afterwards exe- 
daik.- with reasonable care ti e loss would 110 curing to tin creditor another bond for a larger 
have occurred : — Held, rime the plaintiffs were sum. Eyre. v. Everett. 2 Buss 381. 
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Extent of Belay — Notice.] — The defendant plaintiff’s neglecting to adopt means to enforce 
guaranteed the payment of the price of certain payment of a bill by a party who was proved to 
timber sold by the plaintiff to the defendant’s be totally insolvent, and to have been three years 
son. The plaintiff received part payment from and a half in gaol, where he continued,^ was not 
the son, and afterwards made repeated appliea- a breach of the condition upon which the 
tions for the residue. More than two years guarantee was given. Mushett v. Rogers^ 8 .Scot-t, • 
having elapsed from the day stipulated for pay- 51'; 5 Bing. (N.o.) 728 ; 8 L. J., C. P. 354. 
ment, the son gave the plaintiff a bill of exchange, Held, also, that the circumstance of a portion 

which was dishonoured, and shortly afterwards of the property seized, which turned out not to 
became bankrupt. The plaintiff did not give the be the property of the defendant s son, being 
defendant notice of the dishonour of the bill, nor afterwards recovered by the owner, neither 
did he inform him of the state of the account avoided the guarantee nor afforded ground for 
until after the bankruptcy : — Held, that the diminishing the amount of the defendant’s 
defendant was notwithstanding liable, and was liability thereon. Ib. 
not discharged by the time that had elapsed, nor _ 

by want of notice of the applications made to his Keeping Bill of Exchange unreasonable Time,] 
son. Goring v. Edmonds 6 Bine. 94 ; 3 M. & P. —Where the linn of A. k Co. gave a guarantee to 
259 ; 7 L. J. (o.s.) C. P. 235 ; 3f R. R. 35S. B. k Co. that they would endorse any bill or bills 

A. guarantees to B. the debt of C. upon con- which C. might give to B. k Co., in part pay- 
dition ■“ that no application shall be made to A. ment of an order for certain goods then executing 


on R.’s part for the amount guaranteed, or any for him ; B. & Co. to allow 5 1. per cent, on the 
portion thereof, but on the failure of B.’s utmost amount of the bills for the guarantee; and C. 
efforts and legal proceedings to obtain the same gave B. k Co. a bill at eighteen months, in part 
from C.” C. remains in England two years; payment of the goods which the latter kept for 
then goes abroad insolvent, not having paid the seventeen months and ten days, and then, finding 
debt to B. No proceedings are taken against that C. was insolvent, applied, for the first time, 
him until four years after the guarantee given, to A. k Co. for their indorsement, tendering the 
when process is issued, and continued on the roll, amount of commission: — Held, that B. k Co. 
C, remaining abroad until more than six years were concluded by their laches, and that A. & Co. 
after the guarantee given : — The guarantor is dis- were not liable on their guarantee. Payne v. 
charged by the laches of B. Moll v. Hadley , Ives, 3 D. & R. 664. 


4 N. k M. 505 ; 2 A. & E. 758 ; 4 L. J., Iv. B. 126. 
If A. becomes bound to B. for the honesty of 


Neglect to Present for Payment.] — Where a 


' G., who embezzles money, B. may maintain an commission broker effected the sale of wool from 
action on the guarantee, though three years have the plaintiff to C. & P., to be paid for by a 
elapsed without notice having been given of the bill at eight months, accepted by the latter ; and 
embezzlement by B. to A.; at least if A. was the broker agreed to guarantee half the amount 
acquainted with the circumstances from any for an allowance of 1 percent. ; and the plain- 
other quarter, and B. does not appear to have tiff confirmed the sale, and informed the broker 
concealed it from him industriously, A. will not that if he could not procure from G. k P. ac- 
he discharged from his guarantee, though B. ceptancesof approved houses (which they would 
appears to have given credit to C. for the prefer), that they would take his guarantee for 
amount of the sunTembezzled. Peel v. Tatlock, one-half the amount on the terms proposed ; and 
1 Bos. & P. 419. the wool was delivered to the vendees with- 

out the intervention of the broker, and the 
Not giving Notice.]— Under a bond, condi- vendors took the acceptance of the former for the 
tionecl that if M. should duly account for all amount of the wool, made payable at a banker’s ; 
moneys received by him in the plaintiff’s service but before the bill was at maturity, the vendees 
as a clerk ; and also that if M. should embezzle became insolvent, and the vendors resorted to 
the plaintiff’s property, and should, within three the broker upon his guarantee : — Held, that lie 
days after proof thereof, repay the plaintiff the was liable, though the bill had not been presented 
damage sustained by such misbehaviour or mis- for payment, and though there was no proof that 
doing ; or, in default thereof, if the defendant it would not have been paid if presented. IfvU 
should, after notice given, make a full recoin- brow y. Wilkins, 2 D. k R. 59 ; 1 B. & G. 10 ; 1 
pense to the plaintiff, the bond was to be void : L. 3. (o.s.) K. B. 11 ; 25 R. II. 2S5. 
the plaintiff, in order to render the defendant Where a debtor indorsed a bill of exchange of 
(the surety) liable for M.’s not accounting, must which he was the indorsee, over to his creditor 
give the defendant notice thereof, ; as, by the by way of collateral security for his debt, and 
construction of the condition. ' the notice must , the creditor did not present* it at maturity, nor 
be given for M.’s not accounting, as well as give the debtor notice of its dishonour when pre- 
fer his embezzling. Phillips v. Fordyce, 2 Chit, sented : — Held, that the creditor could not 
676. recover in an action either on his original debt or 

__ , upon the bill of exchange. Peacock v. Purcell. 

Neglect to enforce Payment— Proceeds of Exe- 14 C. B. (x.s.) 728 ; 32 L. J., G. P. 266 ; 10 Jur. 
cation,]— By a guarantee, the defendant engaged (N.s.) 178 ; S'L. T. 636 • 11 W. R. 834. 
to pay to the plaintiff any debt due to him from In an action on a note, the defendant, pleaded 
aIud s son. not exceeding lUOl, pro- that he made the note jointly with E h r his 
videcl that, before the defendant was called on in accommodation, and as his surety only to secure 
pursuance of the guarantee, the plaintiff should payment of a loan made by the plaintiff to E. ; 

n. V51.il himself tn thA nftwmncf A? on,- J. jt. _ 


in ease ai ythmg si < idd prevent the defends it in considt *atien )f the defendant making such 
from receiving and i aining tl proceeds o f an note as surety, that the daintiff would call in 
execution he nad kmc * on 1 is son s property, md demand payment of the nott from Em ill in 
xhe guarantee snouid be void Held, that the three years; thus this agreement should be 
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indorsed in writing on the note at the time of 
making it, which, by mistake, was not done ; 
that the plaintiff omitted to demand payment of 
the note from E.‘ with in three years, whereby he 
lost the means of obtaining payment from E., 
who had become insolvent : — Held, that the plea 
was good, on the ground that the condition, in 
consideration of which the defendant had become 
surety, had not been performed by the plaintiff. 
Lawrence v. Walmsley , 31 L. J., C. P. 143; 5 
L. T. 798 ; 10 W. R. 344. 


in equity, discharged the defendant’s liability, 
not merely to the extent of the benefit he would 
have derived from the insurance if effected, but 
in toto. Waits v. Shuttle worth, 5 H. & X. 235 ; 
29 L. J., Ex. 229. Affirmed, 7 PI. & X. 353 ; 7 
Jur. (N. s.) 945 ; 5 L. T. 58 ; 10 W. E. 132— Ex. 
Ch. 


Omission to fill up Fame in Bill — Xotice of 
Xort-payment.] — The debtor gave his creditor a 
bill of exchange accepted by himself, but with 
the drawer’s name left blank. The plaintiff at 
the same time, as a surety, deposited with the 
creditor certificates of stock in a joint stock 
company as collateral security for the debt. The 
debtor died without the creditor having filled 
in the name of the drawer, and his estate was 
insolvent. The bill was never presented for pay- 
ment, nor was notice given to the plaintiff of its 
non-payment : — Held, that the creditor had not 
discharged the plaintiff from his suretyship by 
his omission to fill up the drawer’s name, and to 
give notice of the nonpayment of the bill to 
the plaintiff. Carter v. White , 54 L. J., Ch. 
138 ; 25 Ch. D. 666 ; 50 L. T. 670 ; 32 W. R. 692 
— C. A.. 


Sale of (roods at a Loss.] — When money is ment, and that the bankers would at any time, 
borrowed on the security of a bill of sale of the -when requested by the surety, enter up judgment 
borrower’s goods, together with a note for the and issue execution. The bankers omitted to 
amount of the loan, signed by him and a third file the warrant of attorney, and the customer 
person, payable by instalments, the whole of the became bankrupt. : — Held, that the agreement 
residue unpaid to become due upon default in to issue execution was not nudum pactum, and 
payment of any instalment ; and, default being that by the omission to file the warrant of at- 
made, the lender takes and sells the goods, and torney the surety was discharged. Watson v. 
then sues the third person for the balance ; it is Allcoeh , 4 I)e G. M. & G. 242 ; 1 Eq. 11. 231 ; 
a good equitable defence for him that he signed 22 L. J., Ch. 858 ; 17 Jur. 568 ; 1 W. E. 399. 
the note as surety merely, to the knowlege of the 

plaintiff, and that the goods would have sufficed, In Registering Bill of Sale.] — By a deed, dated 
if properly sold, to satisfy the whole claim of 25th of August, 1870, the goods of B. and P. were 
the plaintiff, yet by his negligence and rniscon- assigned to the plaintiffs as securities for money 
duct of the sale a loss was occasioned ; and it advanced to them by the plaintiffs. The de- 
ls not material, for this purpose, that the fact of fendant was a party to the deed, as surety for B. 
the suretyship does not appear on the face of the and P. In that capacity he covenanted for pay- 
note. Mutual Loan Fund Association v. Sudlow , ment, on the 25th of August, 1871, and on other 
5 C. B. (N.s.) 449 ; 28 L. J., C. P. 108 ; 5 Jur. days, of a certain sum of money to the plaintiffs, 
(x.s.) 338. The first instalment of interest became due from 

B. and P. upon the 25th of February, 1871. It 
Xeglect to Insure.] — PI. agreed with W. to was not paid, and to the knowledge of the plain- 
complete fittings fora warehouse for 3,4502., to tiffs B. and P. became embarrassed in their affairs, 
he paid by instalments during the progress of On the 5th of August they filed a, petition in 
the work. The contract contained a stipulation, liquidation. ; a trustee was appointed, one being 
that W. shall and may insure the fittings from the solicitor in the liquidation, and the goods 
risk by fire at such time and for such amount as were sold by auction. The defendant knew' 
the architects may consider necessary, and de- nothing of the embarrassed state of B. and P. By 
duct the costs of such insurance for the time the terms of the deed, B. and P. were to remain 
during which the works are unfinished from the in possession until default was made ; but upon 
amount of the contract. By an agreement default being so made, the plaintiffs were also, by 
reciting in part the contract, the defendant the terms of the deed, entitled to take possession 
agreed with W. to guarantee the due perform- of the goods, and after giving a month’s notice 
mice of the works by II. \V. advanced 1,801)/. to sell the goods. Tliev o' i not avail themselves 
to H. during the progress of the works ; after of this power : — Held, that, to the extent of the 
winch the fittings, to the value of 2,3002., while value of the goods assigned, the defendant was 
still unfinished, were destroyed by accidental released: from liability, by reason of the laches of 
fire in the workshop of H. W. had not insured the plaintiffs in not registering the deed under 
the linings. II. became insolvent and never the Bills of Sale Ac r„ and in not taking possession 
repaid the 1.8002., or any parr of it. W. was of the goods when defaul was made in the pay- 
comj lied to pay a sun greater by 340/ than u. t < 1 interest, and when bankruptcy was, to 
the original contract price to complete the work their knowledge, impending. Wnlff or Woulff v. 
contracted for : — Held, that W. was bound to Jay, 41 L, J., Q B. 322 ; L. R. 7 Q. B. 756; 27 
insure the fittings, and that his omission to do so, I . T 118 ; 20 W, E. 1030. 
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Creditor’s Misfeasance.] — Com factors sup- 
plied flour on credit to a baker, on his executing 
to them, with a surety, a bond, the condition of 
which, after reciting that the baker had entered 
into a contract for the supply of bread to the 
army, was that the bond was to he void if the 
baker should deliver to the corn factors his bills 
' ■ on. the .government ■ as' he drew them, and if he 
and the surety should make good the amount to 
become due to the corn factors. The com factors 
supplied flour, but not of the quality specified in 
the government contract, which was vacated on 
that account: — Held, that the corn factors could 
not as against the surety allege ignorance of the 
terms of the contract, and that the surety was 
discharged. Blest v. Brown . 4 De G. E. <fc J. 
367 : 8 Jur. (N.S.) 602 ; 6 L. T. 620 ; 10 W. E. 
500. 

By Civil law.] — By the civil law, sureties are 
not discharged from their liability to satisfy the 
creditor, though the benefit of a hypothec of 
the debtor is lost, by the laches of the creditor 
to enforce his demands. Macdonald v. Bell , 3 
Moore, P. C. 815. 

10. Alteration of Instrument. 

General Bale.] — A surety is bound only to the 
letter of his engagement ; if that engagement is 
altered in a single line, no matter whether it be 
altered for the benefit, of the surety, or whether 
the alteration be innocently made, the surety 
has a right to say the contract is no lougcr that 
for which he engaged to be the surety, and he is 
entitled to be relieved from the engagement. 
Blest v. Brown , supra. 

Promissory Note.] — A. being indebted to the 
plaintiff, it was arranged that B. and the defen- 
dant should join as her sureties in a promissory 
note for the amount payable to the plaintiff. 
The defendant, in ignorance of the arrangement 
that B. should sign the note, signed a joint and 
several note for the amount together with A. and 
as her surety. The note so signed was then 
handed to the plaintiff, who procured it to be 
signed by B., without the defendant’s consent or 
knowledge -Held, that, assuming the note to ! 
* have been completely issued when it was signed 
by B., this was an alteration of the note and of 
the defendant’s liability in a material point, and j 
that the def endan t was consequently discharged, j 
Gardner v. Walsh, 5 El. k BL 88 ; 24 L. J., : 
Q. B. 285 : I Jur. (N.S.) 828 ; 3 W. K. 460. 

Affixing Seal.] — To an action on a guarantee, 
the defendant pleaded that, whilst the; guarantee 
was in the hands of the plaintiff, it was, without 
the defendant’s knowledge, by some person to 
him unknown, altered in a material particular, 
by affixing a seal by and near to his signature, as 
ami for his seal, thereby causing the guarantee to 
purport to have been sealed by him, and to be 
his deed ; by reason whereof the guarantee 
became void in law : — Held, that the plea was an 
answer to the action. Davidson v. Cooper, 18 
M k W. 348 ; 12 L. J., Ex. -107— Ex. Ch 

Words inserted by co-Surety after Execution 
to Limit Amount, of Ms Contribution. — See 

Miles mere Brewery Co, v. Cooper. 65 L. J.. Q. B. 

173; [185)0] I Q. B. 75; 73 L. T. 567; 44 W. B. 254. 


ship which they were building for M. & Co.,, 
according to a certain tender, the whole to be 
completed for 3,8007. The contract or tender 
contained the following clause: Any important, 
work not mentioned in this tender that may be 
required to be done by the owners, to be paid for 
by them, in addition to the amount herein speci- 
fied.” The work was undertaken by A. for 
B. & Co. upon the faith of a guarantee as follows : 
“ In consideration of your contract with B. k Co. 
for the wood-work of an iron ship now building 
by them for M. & Co., we hereby guarantee the 
payment to you according to the contract.” The 
word u important ” in the contract was inserted 
by A., with the consent of B. k Co., after the 
guarantee was signed by 0. : — Held, that the 
contract bound B. & Co. for extra work done, 
they being the persons referred to therein as the 
owners, and that the insertion of the word 
“ important ” had no material effect upon the 
liability of C. under the guarantee. Andrews v. 
Laivrence , 19 C. B. (N.S.) 768— Ex. Ch. 

In whose Custody.] — Several directors of a. 
banking company, amongst whom was the defen- 
dant, signed a document, whereby they severally 
undertook to pa}- a sum of money to the bank,, 
the intention, however, being that they should 
only be bound each for a proportion. The 
defendant and some others paid their proportion,, 
and the secretary then struck out their names, 
without the knowledge of the defendant, he 
being under the impression that the legal effect 
of the document was what had been intended. 
An action was brought against the defendant on 
this document to recover the whole amount 
secured : — Held, that the document was in the 
custody of the bank as distinguished from the 
individual directors, and that the above material 
alteration, therefore, discharged the defendant. 
Banh of Hindustan, China and Japan v. Smith,, 
36 L. J., C. P. 241 ; 16 L. T. 518. 

11. Payment. 

Subsequently avoided.] — A surety is not dis- 
charged by the fact of the creditor having inno- 
cently received payment from the principal 
debtor, if such payment has been subsequently 
avoided as a fraudulent preference under the 
bankruptcy laws by the assignees of the debtor,, 
and they have recovered from the creditor the 
sum paid. Petty v. Coolie, 40 L. J., Q. B. 281 
L. K. 6 Q. B. 790 ; 25 L. T. 90; 19 W. K. 1112. 

S., and the defendant as his surety, made and 
delivered to the plaintiff a joint promissory 
note, for the payment of money due from 8. to 
the plaintiff. 8. paid to the plaintiff the amount 
of the note, and the plaintiff in good faith 
received such amount, but at the time of making; 
the payment. S. was in insolvent circumstances, 
and made the payment in contemplation of 
bankruptcy, of which the plaintiff was ignorant. 
After the time of payment, 8 . made an assign- 
ment to trustees for the benefit of his ereuiiors. 
The trustees elected to treat the payment by 8 . 
to the plaintiff as a fraudulent preference, and 
die plaint t i nil die muon c hem : — Held, 
that the plaintiff had a right to maintain an 
action against the defendant, and that the latter 
was not discharged, from liability in respect of 
the note. ' It, . 
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30 ver interest in an action on the bond, as charged by the sums paid in by W. Ilewmher 
[vet post diem is a good plea. Dixon v. Parties, v. Wigg, 4 Q. B. 792 ; D. & M. 160 ; 7 Jur. 1058. 
Esp.110. S. P., sedqiuere, Ilellier v. Franklin, A. and B. entered into a joint and several 
Stark 291. bond for securing a sum of money advanced to 

A. by his bankers. After the execution of the 
To whom.] — A payment by the obligor of a bond, and before it became due, A. paid money 
aid to the obligee, to whom the obligor is also to the bankers, and he continued to draw upon 
herwise indebted, cannot without some cir- them until his banking account was overdrawn, 
imstances to shew that it was intended to be Some years afterwards, an account was settled 
ade in discharge of the bond, be so applied in between A. and the bankers, in which the 
vour of a surety of the obligor, in an action whole money secured by the bond was treated 
ion the bond, under the plea of payment, as remaining due from A. The bankers then 
lomer v. Long, 1 Stark. 153. took a warrant of attorney from, A. for payment 

Payment of a bond debt to one of two trustees of the balance found due upon the settlement, 
a good discharge as to both. Husband v. by instalments at distant periods. Several of 
d B. 615 ; 20 L. J., C. P. 118. the instalments were paid, but A. became bank- 

rupt before the whole debt was liquidated. It 
“ * ‘ _ _ i- being proved that B. was privy to the. settle- 

A. & Co., bankers, advanced 2,000Z. merit of accounts between A. and the bankers, 
it to the credit of and to the arrangement respecting the warrant 
security of attorney : — Held, that the bond was not dis- 
_ at the charged by the course of payment, the money 
period of ten paid by A. to the bankers being applicable to 
ja ve a written the banking account, and the bankers being 
re not paid, he entitled to hold the bond and warrant of attorney 
as distinct securities. Tyson v. Cons, Turn. & Ik 


Appropriation of Payments by Party gua- 
ranteed.] , ' 

to B., a customer, by placing 
his general current account, and took as j 
a series of ten promissory notes, maturing 
rate of one per week during a 
weeks. C., as surety for B., g; 
undertaking that if the notes wer 
would secure the debt by a mortgage upon pro- 
perty of his own. Moneys were paid into B.’s 395; 24 K. E. 79. 

account more than sufficient to meet the bills if M. -was surety in a bond given by (t., collector 
they had been so applied, but as the account was of taxes in Jamaica, for payment of the collec- 
at the same time largely drawn upon, it was at tions for 1842. G. at the date of the bond was in. 
the dates of the maturing of the bills constantly arrear for taxes collected by him in 1841. G. 
overdrawn : — Held, that A. & Co. having received appointed S. his deputy, to collect the taxes for 
moneys which they might have applied to the 1842, which he partly did, and G. collected the 
satisfaction of the notes, were bound so to have remainder. Shortly after the collection of the 
applied them to the relief of the surety, before taxes, the receiver-general pressed G. for the 
applying them to the liquidation of the current payment of the arrears of 1841. G. went to S. 
account, and that the surety was consequently and obtained from him 3,000Z. to remit to the 
discharged. Khinaird v. Webster, 48 L. J., Cli. receiver-general, S. taking that amount out of a 
348 ; 10 Ch. D. 139 ; 39 L. T. 494 ; 27 W. R. 212. chest, in which were placed the moneys collected 
Certain of the directors of a company guaran- for 1842. G. converted that sum, and also 2,000Z. 
teed personally to the company’s bankers the which he had collected for taxes in 1842, into 
drafts of the agent of the company to the extent paper money, and transmitted 5,0001. to the 
of 1,000/., and 1,000/. further, undertaking to receiver-general, who appropriated the whole 
provide the bankers with funds to meet the amount in liquidation of the arrears for 1841. 
acceptances before maturity. The company In an action by the Crown against M. upon the 
kept a current account with the bankers, and bond : — Held, that the receiver-general had a 
the drafts of its agent were from time to time right to appropriate the remittance by G. to the 
honoured and debited to this current account, liquidation of the arrears of 1841, and that it 
One of the guarantors died, and his estate was was not necessary that G. should assent to that 
under the administration of the court. The appropriation, and that M. was bound by the 
company’s current account had been constantly appropriation, and liable on the bond for tlm 
overdrawn; at the date of the testator’s death it deficiency of the taxes for 1842. Att.-Gen. of 
was overdrawn to the amount of 1,605/. 18,:?. Od. ; Jamaica v. blunder son, 6 Moore, P. C. 239 ; 12 
ami the company was now in liquidation : — Jur. 313. 

Held, that the guarantees given were a continu- Taxes collected in one year under 23 Geo. 3, 
ing security not satisfied, by the earlier credits c. 99, must be duly paid by the collector to the 
in the current account, and that, therefore, the account of that year, and the sureties are. liable, 
bankers were entitled to prove against the testa- though all the moneys collected in the year for 
tor's estate for the sum of 1,605/. 18*. 0d., and which they are sureties should. he in fact paid 
interest at 4 per cent, from the date of the in, if any part of them should be appropriated 
testator’s death. Booth , In re, Browning , v. by the collector, and received by the commis- 
B a Id win, 40 L. T. 248 ; 27 W. R.644. * sioners in satisfaction of the arrears of a former 

Action on a bond, dated 10th January, 1837, year. Gmjmw v. Bur mil, 7 01. & F. 572 ; West, 
conditioned for the repayment of principal and 342 ; 1 Scott (N.li.) 711 ; 6 Bing. (K.C.) 853, 
interest on t! e uni April foil > vi ig ami given as 

a security by the defendants to the plaintiffs on Agreement with some co-Sureties — Sus- 

the advance of 1,000/. by the plaintiffs to W., pense Account— Raukruptcy,]- r 8evei’al persons 
lit o'* the defendants, who had then lately >ccame guarantors to i bank for a lebt. Some 
opened an account with the bank of which the * ’ them subsequently arranged with the bank, 
pi iintriis were trust* es Several sums o moncj that hi lieu of their perse a, 1 I: l ility to pay the 
had been paid in by W. to the credit side of his entire debt a sum should be deposited in the bank 
account previously to ami since tlu execution ro a suspense account, which sum the bank had 
of )h: bond : — . Held, there being evidence to p wer to appropriate towards the payment. oi 
lead t<> such a conclusion, that the bond was the debt,^ but had not done so : — Held, that this 
given as a continuing security, and was not dis- deposit did not amount to payment, and that 


!H W1BI18 
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ceived it for their own convenience. Lichfield 
Union v. Greene, 1 H. & JSf. 884 ; 26 L. J., Ex. 
140 : 8 Jur. to.s.) 247 ; 5 W. E. 370. 
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» the bank were entitled to prove for the whole faithfully perform the duties of his office, one of 

. i debt in the bankruptcy of a guarantor who was which was to pay orders for money which should 

no party to the above agreement. Such an be drawn upon him by the guardians. He was a 
j ’ ' agreement is not an evasion of the bankruptcy banker, issuing his own notes. On a Friday he 

law. Commercial Banh of Australia r. Wilson , paid orders drawn upon him by the guardians, 
j : ' 62 L. J.. P. C. 61 ; [ 1893] A. C. 181 ; 1 B. 331 ; partly in cash and partly in his own. notes ; . and 

i ; 1 68 L. T. 540 ; 41 W. B. 603— P. C. again on Monday forenoon paid similar orders 

■j* J ' ; „ , .. - ^ ■■ in a similar way, and also gave in exchange for 

> 1 1 , |! i , Satisfaction.] — The plaintiffs, m an action t p e j r order< j n favour of persons from London, a 

'! ; against the co-obligor of the defendant on the common banker’s draft upon London, which was 

j; joint and several indemnity bond of both of a f te rwards dishonoured. The bank stopped pay- 

them, accepted from the former _ 215/ the ment on Monday afternoon Held, that the 

damages being at that time unliquidated, and sure ties were discharged, because as to the notes 

gave a receipt for that sum, stating it to be ~ iv en on Friday, the guardians having kept them 

»! in Charge of the damages and costs m that during Saturday, conclusively elected to treat 

action :— Held that this receipt did not shew the as £ ai a ; as to all the notes, the 

■' ; that the plaintiffs had accepted the 21oZ. ra „ uardians who were entitled to receive cash, 

j satisfaction, ot the entire claim to indemnity £ hou ht fit to receive the notes ; and as to the 

. i under the bond ; and therefore that they were bankers draft upon London, the guardians re- 

’ ! entitled to recover .a^further sum against the ceived it for their own convenience. Lichfield 

p defendant MM 2 N. & P. 226; 8 U)dmY . Greene , 1 H. & H. 884 ; 26 L. J.,‘ Ex. 

1 i . fjd* , e - t 90 5 h W * W * & H * 140 ’ 7 L * Q * B ‘ 140 ; 3 Jur. (N. S.) 247 ; 5 W. E. 370. 

. L>3 : 2 Jur. Sop. # v ' 5 

: A. gave B. a bond to secure an annuity, and Pleading.]— Action on a bond for the penal 

: !j before any payment became due A. lent B. a sum of 12,000/. The declaration set forth the 

sum of money, on which it was agreed that B. condition, which was for the payment of 6,000/. 

hi should retain the payments of the annuity, as with interest, and assigned as a breach the non- 

[| they became due, till that sum was discharged ; payment of the 6,000/. (omitting interest). Plea, 

> j v ; the agreement to retain held a good plea to an that the defendant paid the 6,000/. with interest 

H action on the bond, such agreement and retainer according to the form and effect of the condition, 

!■! being equivalent to a plea of solvit ad diem. f s bad. Bullion v. Evans, 2 C. M. & E. 12 : 3 

I | ■? Sturdy v. Amend, 3 Term Hep. 599. D. P. C. 735 ; 1 Gale, 76 ; 5 Tyr. 639 ; 4 L. J., 

; 1 A., as surety, became bound to the guardians ;g x . 142. 

H of a poor-law union, by a bond conditioned, that 

h|: the treasurer of the union should discharge the Payment, by whom.] —Action on a bond. 

| 1 duties of his office “ by receiving all moneys Hea, payment. 200/. having been lent by the 

ill tendered to be paid to guardians, by paying, out plaintiff to the defendant on his bond, through 

j j of the moneys in his hands of the guardians, the defendant’s attorney, and who acted for 

1 f ' all orders on" him drawn on their behalf,” and him generally as his agent in his pecuniary 

that he should pay over to the guardians all affairs, and repayment being afterwards de- 
balances, moneys, &c. due to the union. The Branded, M. obtained from his banker (the real 

,k treasurer, who was a com factor, had extensive plaintiff) an advance of 400/. for himself, deposit- 

dealings in corn, and opened accounts in trade hig the. bond and another bond as a security for 

with the overseers of the townships who were repayment, stating in a letter to the plaintiff 

farmers. Ho money was received from these that he had laid down the money to prevent her 

ffiSBlF townships, but it was the practice of the trea- any further inconvenience. The defendant was 

surer to debit the overseers in his trade account not aware of the application for, or of the re- 

fj ’’ ■ with the amount of the poor-rate ordered by the payment of the 200/. : — Held, that this was not 

ri : ; 1 guardians to be paid, and then to debit himself a payment by the defendant. Lucas v. Willdu- 

|l with the amount as paid to him as treasurer. 1 H. &H. 420 ; 26 L. J., Ex. 13 ; 5 W. B. 197. 

■LA: His accounts were audited half-yearly, and the Wherey on default of. the receiver, and dis- 

i . .) credits on the com were allowed 'by the auditor charge under the Insolvent Act, the plaintiff 

K ; as payments in money. At the last audit the not- appearing, although served with notice, 

|| -A auditors foiind that the siim of 239/. 10rfl. was his surety paid, the amount to the solicitor, 

] duo ;from him to the guardians Held. 'that the which was proved by affidavit Held, that , 

t surety was liable, inasmuch as between the su °h payment was insufficient, and a motion 

I ■ treasurer and the overseers money had in fact to discharge the. recognizance of the surety re- 

I [? passed. JJ el ford Union v. .Putt iron, 1 H; & N. fused; but, on a subsequent notice on the 

I 523 ; 26 L. J., Ex. 115 ; 3 Jur. (N.s.) 116; 5 plaintiff to shew cause, on his not appearing 

I '..j-.. \V. K. 121— Ex. Oh. the order made. 3fmm v. Stennet, 8 Beav. 189 ; 

I : ' I A. guaranteed the payment to B. of two bills 9 Jur. 98. 

;i istss stssa,% a.-srw 

•■i fi-rf- hiTHtirr ovto'met o ui . section of the 1 viet. c. 54, enabling the 

j om-eki the money from B. » having beea pafd f * T'U *° *** C ? nrt of 

j by way of fraudulent preference. In an action Sm! t ?. vacate the recognizances 

■j T n r r) iMirKf- A imnn thA a of himself and his sureties, upon Ins investing m 

I that 0. had paid, and B. haefreceivech thl Loner h f fl s f uritios . a sum ec l? al to . thnt 

in satisfaction Held, that this payment did th ? ie cqgmzances, applies only to 

not amount to a satisfaction. Pritchard v / ofee cases where^ the party continues to be ; 


mi unt to a satisfaction. P a hard v. 


’ Iheretore, a petition presented under the 12th 
; action by a pers m who liad resigned the o hce 
. of county treasurer before the passing of the above 
• act was dismissed. Call ay ha n , In re i Ir. Eq. 
t B. 448, u. . . * . 
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, Discharge.]— In cases of 'princi- , position with, his creditors, which contained an 
, circumstances may arise where absolute release of his debts : — Held, that the 
entire sum by the principal would surety was not discharged by the release of the 
he sureties. Id. 450, n. principal debtor.: Union Bank of Manchester v. 

Beech, 3 H. & C. 672 ; 34 L. J., Ex. 133 ; 12 
L. T. 499; 13 W. R. 922. 

on of Eights ag-ainst Surety. | ^ transaction which would otherwise operate 

3 a general rule that a creditor as a release of a surety, such as giving tinm to 
to the principal debtor without ' principal debtor, will not have that effect, 
right against the surety, provided either at law or m equity, if the remedy against 

serves such right. Circumstances ■$? •S 1 ™** . r v'Ua - 

prevent that rule from having B.(sr.b.) / h, .->4 L. J., 0. I. 230 , 

v. Homan, i H. L. Cas. 997; 1 11 J«V- (N.S.) 060 ; 1* L. X- io7; UW. B.. no. 

j oq It is a rule of law that a creditor may suspend 

i, which would otherwise operate his right for ever ngainst the principal debtor, 
i surety, will not have that effect. 5?^ yet pieseive his lights against the surety, 
against the surety is reserved. When a debtor executed a deed which contained 
*| -p e q m & G 40S* 21 L J a release from his creditors, followed by a proviso 
* ‘ ’ * ’’ reserving any rights his creditors might have 

against any other persons in respect of any debt 
t to Sue.]— By a deed under the due by the debtor, either alone or jointly with 
,ct, 1861, the principal debtor any other persons : Held, that a surety was not 
i property to trustees to sell, with released. Green v. E_yrm, 38 L. J., Gh. to , 
to advance moneys necessary for L. ! R. 7 Eq. 28 ; 1.) L. T. 5o3 ; 17 \\. K V2. 

prepared earth, part of the pro- Afhimed, 3b L. J., Ch. 220 , L. R. 4 Gh. 204 , 

, into bricks, and for selling the 20 L. T. 131 ; 17 W. B. 38o. 

nately to pay thereout rateably, so H A., the creditor of B., by bills, fox which G. 

. extend, the debts of the several and D. are sureties, by a deed to which B. and G. 
rag also .declared that the creditors are P ar t'ies, discharges B. and C., reserving his 
o the proviso, acquit, release, and remedies against IV such reservation is not 
ree” the debtor ; and then followed defeated by a stipulation that the bills shall be 
any creditor who had any security delivered up ; it appearing that such stipulation 
or to the payment whereof any was intended to be so modified as to give to 
ole as surety' for the debtor, might A. the benefit of such reservation. Mattiy v. 
ieed without prejudice to such Car staws, 1 M. & By. o4J ; 7 B. & G. 73o , 6 L. J. 
the claim against any surety: — (O.S.) K. B. 196. : 

deed operated only as a covenant A release to one of two sureties who had 
. not as a release extinguishing the entered into a joint and several covenant to pay 
therefore, the creditors’ rights ai1 annuity, in default of payment by the grant oi, 
xrety of the debtor were legally was accompanied by a proviso that the release 
\eson v. Gosling , 41 L. J., C. P. 53 ; should not prejudice the right of the grantee to 
• 25 L. T. 570 • 20 W. R. 98. enforce payment against the grantor, and the 
:ered into a joint and several bond, other surety, or either of them : Held, that the 
r payment of moneys due by B. to proviso restrained the operation of the release, 
the making of the bond, the bank, and that the liability of the co-surety was not 
ivity or consent of B., executed a affected by the release Thompson, v. Lack, 3 
r the bank released B. from all C. B. 540 : 16 L. J., 0. 1 . to. . „ 

ith a proviso that nothing therein To an action by payee against makei o : a 
, to extend to prevent the bank promissory note, plea, that the note was made 
- other person than B., who might J>y him and G., and that the plaintiff afterwards, 
ike good to the hank any money by deed-poll, released G., whereby the defendant 
or as being jointly or severally was released. The deed, by which it appeal -d 
, in any bond, &c., as if the deed that the creditors of G agreed to accept acorn- 
executed, it being understood and position, contained a claiise that it should no 
s regards any such suits, the deed extend to invalidate notes upon which other 
rate or he pleaded in bar or as a parties might be jointly liable with G.,oi, pie- 
1, first, that this deed operated juthce the claim of any. creditor agamst a surety 
mint not to sue B., and not as a of G. :-Helcl that the deed did not release the 
e v. Barker, 4 El. & Bl. 760 ; 3 defendant North v.W ahejirtd, 13 Q. h. o3.b ; lb 
■4 L. J., Q. B. 130; 1 Jur. (N.S.) 775. L. J., Q. B. 214 ; 13 Jur. 731. 

By, that A. was not discharged by A. gave a promissory note payable to B. (toi 
of the deed without his consent; which A had received no consideration) as a 
covenant not to sue the principal secai ' i | , L > Air goods to be sold to 1>. on met i , 
ed by a reserve of the remedies and B. indorsed the note over to the creditor, 
tj } ling to tllov t K sure!) to ^ afterwards exeeut <. a le» l u o*- <■ ‘ 

‘cmedies over against The principal, with the creditors, by wlucu /•' uiukwrotfA.^ o 
lant not to sue operating only so P a Y debt to them by instalments, that l ey 
glits of the surety may not be should not be prevented by that arrangement 

from suing on any securities which they held, 
and that on default in paving the instalments 
nervation.] — A surety by deed the deed should be void Held, that ^the delay 
ie payment of a banking current granted to B. by this agreement chd not dis- 
agreed that in composition with charge A. Vichols'v \ rris.'SR.&c \d. il- 
lebu.T should discharge his liability. Kemble, that to reserve > a ^editor's right 
debtor entered Into a deed of coin- against a surety there must be a distinct expres- 
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intention to reserve it. Overend, [ the plaintiff: proposed to prove, by parol, that at 


Gurney 4* Co. v. Oriental Financial Corpora* 
turn. L. Iu 7 H. L. 348 ; 81 L. T. 822. Affirm- 
lag 41 L. J., Ch. 882 ; 20 W. E. 258. : 

A creditor, having the security by bond of a 


the time he took this note it was expressly 
agreed that he was still to be at liberty to sue 
the defendant upon his guarantee : — Held, that 
| this evidence was rightly rejected. JP Chive v. 


third person for the due accounting of an agent. Fraser , 9 L. J., Q. B. 60. 

settles accounts with that agent and takes from If a creditor execute a deed of compromise 
him a bond for th,e balance found to be due, and with the principal debtor, he thereby discharges 
bills at different dates for the amount of the the surety. Not so if it be stipulated in the. 
bond and the interest thereon, until the last of deed of composition that the remedies against 
the bills should fall due : and at the same time the sureties shall be reserved. Parol evidence 
stipulates that he is at liberty at any moment to of the understanding of the parties to the deed 
proceed on the original security Held, that that the remedies against the sureties should be 
this was not a discharge of the surety. Lindsay reserved cannot be admitted. Glendirming, 


v. Downes (Lord), 2 Ir. Eq. R. 307. 


Ex parte , Buck, 517 ; Carstairs , Ex parte , id. 
560. And see S. C., 1 Rose, 130. 


Parol, Sufficiency of.] — Where a creditor __ . , , , „ . ... t». ^ n 

■cOseharges the principal debtor, bat reserves his t Knowledge of Arrangement with Prmeipal.]- 
riahts against Ahe iuretv, even by parol, the A declaration alleged that the defendant agreed 
surety is not discharged: Mrmak v. Bolt , 1 to guarantee and be accountable tor the payment 
Cab k E 77 °f all sums of money which were or thereafter 

‘if an intention to give what is in effect time ^ould become due to the plaintiffs from R. M‘G. 
be declared bv a written agreement, in order on a banking account. It then stated as a 
that the right as against the surety may be breach that i,99Z. Us. id became s due upon the 


e declared bv a written agreement, in order on a banking account. It then stated as a 
rat the right as against the surety may be breach that »99I. Id*, id. became due upon the 
served, it is necessary that such a reservation advance ot moneys by the plaintiffs to E. M Or., 
i. . _ rrr.. . 7 . . .. r> vet that R. M k Gr. did not nav the same, and 


be declared also in writing. Wylie v. Rogers, 
1 Be G. M. & G. 408 : 21 L. J., Cli. 611. 


yet that R. M‘G. did not pay the same, and 
thereby the defendant became liable. To this 


' A.' and B. (principal and surety) became bound the drfendant pleaded, that no part of the 
:o C. in the payment of 4001., of which sum, bv »90I: 13*. 4d. was due or owing from K. M‘G. to 

1 * , , , ' i -r-. - ,, 7 * flip! nlfuntifb; nn rhp hn.n Inner si p.pnmir, AnnfliPv 


an arrangement between A. and B., 120b were 
paid to the latter. B, repaid to C. that sum 
before the time limited by the bond for the 


the plaintiffs on the banking account. Another 
plea was, that, after the accruing of the debt of 
R. M‘G. to the plaintiffs, he was indebted to 


before the time limited by the bond for the J" M‘Gr. to the plaintiffs, he was indebted to 
payment of the 400b, and C„ after that time, the f m which the o99b 13.?. 4 d. was 

. accepted from A. a promissory note, payable at P ai ^> anc * was a ^ s0 indebted to other persons, 
two months, for the remainder, on a parol agree- anc * was m insolvent circumstances, and unable 
merit (which was proved) that the note was not P a ^ ^ L1S c ^ e ^ s tnll, and that thereupon his 
to foe considered as given in discharge of or as creditors agreed with him and mutually with each 
substituted for the bond. A. died insolvent, other to accept a composition in discharge of their 
On a bill filed by B. against C. for a declaration, respective debts ; and the plea then, stated the 
that under the circumstances he might become oy R. M*G. of the composition to the 

released and discharged from the bond, and for pkdntiffs. Replication, that the plaintiffs entered 
an injunction to restrain 0. from proceeding in ^he composition with the knowledge of the 
an action which he had commenced for the defendant, and upon the agreement that it should 
recovery of 280b, the remainder of the 400b not discharge the defendant from his liability 


Held, that the surety was not discharged, and u P on the guarantee, which was denied by the 
that there was no case for the interference of a rejoinder. At the trial, the facts stated in the 

court of equity, lb. replication were found by the jury, and the 

The plaintiffs brought an action against the j^dge told them that under those circumstances 

defendant, one of ffvejoint and several sureties, the y ohgfot also to find the second issue for the 

to recover the balance of the sum guaranteed, plaintiffs, which they accordingly did: — Held, 
The plaintiffs had: previously by letter, without °. n a rule to arrest tiie .judgment, that the replica- 
the defendant’s knowledge or consent, agreed to to t ^ ie ^ 011rt ^ plea was good, inasmuch, as it 
; ' release another of the sureties from “ all debts ^id ?°. fc a PP ear that the reservation of the plain- 
due ”, by him : — Held, that evidence of a verbal ri ^t-s against the defendant was unknown 
agreement prior to the letter of release to reserve to the other^creditors. Bavidson v. M: Greg or, 8 
rights against the sureties was not admissible, & W. 755 ; 11 L. J., Ex. 164. 
and that parol evidence was not admissible to Where upon giving time to a principal debtor 
alter the ordinary legal construction of a. docu- ^ ere is a reservation of rights against a surety 
nient. Mercantile Bank of Sydney v. Taylor t ^ 10 sure ty is not discharged, and the question 
.[1893] A. C. 817 ; 1 R. 371 ; 57 J. P. 741— P. O. whet her or not the surety is informed' of the 
Assumpsit oh a guarantee, given by the defen- arrangement is -wholly immaterial. Webb v. 
dant to the plaintiff in 1883, for goods to be Pfewitt, 3 K. & J. 438. 

furnished to one Jardine. Breach, delivery of Effect of Security given hv Surety 1— In 


note : •* lx3(i. jointly ami S 

? cv < U» l« f (l u T.M Huro bnt th cr liter, b r 

& Soil, or order, the sum. nf Ul ifli-l ^ * urn uuuisc, 


M'Olare & Son.” 'Signed by defendant and 


t’- accepted a bill of exchange as surety for A., 
.cl subsea uentlv. in <*nrisicl.‘. jm. a, ,,r 



S3lv 

r 


bill to til ( ho .de: s in o 1 which he bee me he 161 ; 28 1 . J. } ( h. 7G1 : 8Jur.(2S t ) s 187 ; 5 W. It 
holder. The replication concluded, that '‘the 793. 
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Hire-purchase Agreement- — Seizure of Goods, rights against the surety. Sehotyfietd v. Tempter, . 
hv Vendor,]*— Where an agreement which is in Johns. 155 ; 28 L. J., Ch. 452 ; a J ur. (N .s.) hi 9. 
f( irm a hire-purchase agreement, but in reality an Affirmed on appeal 4 De Gh & J. 4-9 ; 7 vv .14. odo. 
executory contract of sale, contains a stipiilation Terms oil which Relief granted.]— Where a 
that it may be determined m case of instalments r ba( j pi ea d e d to an action on the guarantee, 
being in arrear by seizure of the goods, a seizure a bm in equity for an injunction! 

by determining the obligation xv ill discharge a an q ba( j puX xbe bankersto unnecessary costs : — 
| uret J 4 for t ^ e purchaser who has guaran ee ie ^ ^ tbat \ lQ could only be relieved in equity 

a 1 pm on paying the costs at law subsequently to the 

Q.R.711; IOR.008; 71 L. 1. 1-Jl. declaration. Watson v. AllcooK 4 De G. M. A G. 

Surety becoming Principal.]— -Judgment hav- 5 j- ^ 31 ’ 22 L * J,? Gh ' 808 ’ 17 Jm * 

ing been obtained against a surety, he entered into r>0iS ? 1 vv * lu 

a new arrangement with the creditor (irrespective Discharge of Surety by Tenant for Life of 
of the principal debtor), by which execution was Cre aitor— Extent of.]— Where a testator be- 
nofc to issue while he kept up certain policies for queat hed the residue of his property to his widow 
securing the debt Held, that he became prm- and execu trix for her life, and she released the 
eipal, and not surety, by the new arrangement, gurety £or a debt due to her husband’s estate from 
and that no subsequent dealing between the ayn J ent o£ ai i interest on the debt Held, to 
creditor and the principal debtor would annul it. ex j en(X onXy to her life interest in the principal 
JReade y.Zowndes, 23 Beav. 361 ; 26 L. J., Ch. / Jo ; moneys due in respect of the debt. Coates* v. 

3 Jur. (N.s.) 877. Coates , 3 N. R. 355 ; 33 L. J., Ch. 448 ; 10 Jm*. 

(N.s.) 53*2 ; 9 L. T. 795 ; 12 W. R. 634. 


10 Jur. 


Judgment against Principal.]— By a deed, ’ * * ’ ‘ ’ 

1.400Z. was advanced to one Gye on the security 

of three life policies, whereby G ye covenanted to 0. BIGHTS OF SURETY, 

keep. Hi) the premiums and pay interest at 3 per Pavtt?tutttto-n- 

cent, on the loan. By a covenant in the deed, 

which was made between M. of the one part, G. a. Nature of Liability, 

and L.. sureties, of the second part, and Gye of Under what Instruments.] — There is a right 
the third part, G. and L. covenanted with M. o£ contribution between co-sureties, whether by 
u that they or one of them will, during the con- se p ara t e instruments or by the same instrument, 
tinuaace of the present security, in the event of Mayhew v< Crickets. 2 Swanst. 185 ; 1 Wils. C. C. 
the premiums on the said policies v . and the 418 . 19 R. 57. ' 8. P., Craytlborne v. Swin- 


interest in respect of the said principal sum of 
1,400Z. not being paid, as to the premium within 


frurne, 14 Ves. 160 ; 9 R. R. 264. 

But where sureties are bound by different; 


three days, and as to the interest within thirty instruments for equal portions of a debt due from 
days, of their falling due by Gye ... duly tbe game principal, and the suretyship of each is 
pay the premiums . . . and also pay the interest a separate and distinct transaction, there is no* 
on the .said sum of 1,4002. Judgment was r ig b t of contribution between them, (hope v. 
recovered for the 1,4002. against Gye -Held, that ^ ymm x Turn. & Russ. 426 ; 24 R. R. 89. 
it operated as a merger, with regard to the liability ^ bon(X was executed by a principal and two 
to pay future interest, and that the surety was ' snrefcies, with a stipulation that the sureties 
released. But semble, there could be no merger sXlcmX(X no t be discharged by any new arrange- 


of interest accrued before the judgment, dat/cr men ^ between the creditor and the principal, 
v. Lattiom {Lari), 1 1 L. I. 16b. q uc o£ the sureties compounded with his credi- 

— . * ....... ,. ri ... tors, and by the terms of the bond the moneys 

Benewai of Liabihty.]-Where a creditor, seci ’ red be J ' came immediately payable . After 

having already a warrant of attorney from his this tho plaiutiif signed a separate undertaking 
debtor, takes a promissory note from him and a to beoon 5 e liable & r the w [ hole amount ; and 
surety, and afterwards enters up judgment under u a princi p a i becoming insolvent, the 
his warrant of attorney, an<l takes the goods ot g editor sue ^ the and Obtained payment 

the principal debtor 111 execution, and subse- of the amount du l e . The plaintiff tiled his bill 
quently withdraws the execut.on without the a ainst tlie solvent saret / in the first bond for 

contribution : — Held, that ho was entitled to 


■ I* « ' T *» . 1 * . Ctfi&OiJLJLlOU UJUC Owl Y Cll w O.iU V V l XX VIJLSZ -JUJL-OiU WUJULVt JUV 

knowla geotthesurety he discharges he surety. contribution :-Held, that he was entitled t 
Imfc it the surety, after knowing that the exeeu- contl . ibutioll from bi ^. Whm , l( , v . J{urke . L. II 
tion is withdrawn, makes a new promise, his fi nil T) r mi 53 q 


liability is restored and he cannot object to the fhe doctrinfof contribution amongst sureties 

v r °rvSrfs. t r , Ch’ n 4frfsS S is not “ in contract, but is the result of 
v. C^tcUh, 1 Wil. Ch. 41b; J bwaust. 18o ; 19 general oquity on the ?round of equality of 

If «s -“rif a '!T m r SS& SlUSg <8S8Z£S£S 
£Z£ % ; sfarjffis^ n ,h ; -wsfe 

but. which the surety, relying on the debtor’s 2 Bof& P 27o'- E « 

st* foment hplievfld fn ha.a cmorl nrif.tr AffAr. 1 oLb , l _J50S. A l . , 1 Xu it. -H. 


+ y . „ +. i* „ 4.1 • , 4.,, .n„, Jd , SU1CLTO i U.U UUIUXU uy CUJ_L Ci CJXIO UJ.hU UU 1 UUL&, ULU; 

to accept trom the debtor a transfer ot a mort- * .. . q , , , * , 

gage wU the debtor knew to be imaginary. ^ 

but which the surety, relying on the debtor’s 2 Bofl P 270- I E tT 

statement, believed to be a good security. After- * box, Jib , 2 Bos. A 1 . 2ri) , I Xu it. 41. 

wnrds the creditor, at the request of the surety, How Arranged.]— When if is ascertained what 
, who suggested to him that he was secured by each of the co-sureties has paid ' beyond his pro- 
the mortgage, released the surety.] borne friends portion, the equity as between them is arranged 
w, " rii ' on IlL !Kl| ‘ ^ ' ° al ' 1 Ui mi the p nciplc of eon rif it ion for ; tecs 

him money to enable him to compound with his CHffOri, Ex parte, 6 Ves. 805 ; 6 E. E. 53. 

Other creditors, which the. creditor, at the time 

of giving the release, knew that they had refused Custom of London.]— Where one obligee is 



«§y ; * ' ■ r. - 
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,t Sliares.]-— Where several par- ] bond with him and C. to indemnify D. against 
or the payment of one sum - of certain debts due from C., and I), and B. pro- 
j distinct instruments, and one misedto save A. harmless from all loss by reason 
an equal share of that sum, he of the bond : — -Held, that this promise was bind- 
>ut ion from his co-sureties ; but ihg, although not in writing, and that A. might 
by contract, which it may he, recover from B. the whole of the moneys which 
shall be answerable only for a he was compelled to pay by virtue of the bond, 
me sum of money, in such case II). ' 

i of contribution amongst the _ , , ■_ 

,71th it rnv WnJJtpr 4 Y kC 424 ' Liability accrues afterpayment of more than 
® ’ ' " " Share. ] — A surety is not entitled to call upon 

nent for Settlement.] A., B., bis co-surety for. contribution .until he has paid 

lest of E., who was in pecuniarv more than his proportion of the debt due to the 
joined with E. as sureties in principal creditor, even though the co-surety has 
•y notes and bills of exchange, not been required by the creditor to pay any- 
nee had they all four joined, thing, provided that the co-surety has not been 
i larger amount than B.. C. and released by the creditor. Dads v. Humphreys 
rs of E. pressed for payment, (infra) followed. Craythonie v. Swinburne (14 
d D. employed W., a solicitor, Ves * 160 ; 9 E * 2-64) discussed. Snowdon , Me 
ngememts with the creditors on Pft% Snowdon , In re, 50 L J. r Ch. 540; IT 
1 the following agreement was ^h. D. 44 ; 44 L. 1. 830 ; 29 W . B. 054 C. A. 

and signed by A. B. C. and A surety is not entitled to sue his co-sureties 
ndersigned being jointly iiable t° r contribution until he has paid on account of 
>on certain bills' of exchange the principal debt a sum greater than lie would 
If E authorise W. to act for us he obliged to pay when the entire liability should 
several solicitor in all matters he fairly apportioned among them. Ddvis v. 
bills, and we further authorise . Humphreys, 6 M. & W. 153 ; 9 L. J., Ex. 263 ; 
proceedings as be may think lit 4 Jny- . 

lomit of such bills from E. In Where one of several co-sureties has had pidg- 
* terms W will negotiate to ment against him for the whole of his guarantee 
ipoii the best terms he* can. As, he cannot obtain contribution against the others 
n the parties themselves, the until he has actuaUy paid more than his own 
basis of the arrangement inter share, but he is entitled to a declaration of his 
imount being ascertained for right to contribution and to a prospective order 
lities can be discharged, the that on paying his own share he be indemnified 
■angement undertake to provide by hfa co-sureties against .further Ability. HW- 
proportion of one-fourth each, msrshamen y.DullicU^*^ ^L._^,^Gh. 7/3 ; [1893] 
ivrpi'prl Prmn E. n.re to he brought 2 Ch. 514 ; 3 K. 610 ; 68 L. x, / o3. 
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surety without the privity of his co-surety will there had been a material alteration made 
not, upon his paying the debt, affect his right to bona fide by K. in > the bond after its execution 
contribution against such co-surety. Dunn v. by the other sureties, inasmuch as, although the 
Sire, 1 Moore. 2 ; Holt, K. P. 309 ; .17 R. R. 651. amount sought to be recovered from each surety 
A surety in an indemnity bond may maintain was less than any amounts for which each had 
an action against his co-surety, although he has purported to covenant, yet the principle of pro- 
given a subsequent security to the obligees, under portional contribution must regulate the right of 
which he paid the sum conditional in the bond, contribution as between the sureties, and that 
without the knowledge or consent of such proportion had been materially altered by the 
co-surety. Jh. limitation of liability added by N. ; further, that 


k brought an action against V., claiming that „ Dr f w f r and Indorser of Accommoda- 

V. shonltl be treated as principal debtor on tionBtlls.j-A being in want of money, ajtplied 
acconut of the advance of 123?. given to him, t0 the plaintiff and the defendant to put their 
and claiming the benefit of all securities given names to a bill for his benefit, which they agreed 
to him: — Held, that there was no concealment to do ; A. drawing the bill, the plaintiff accepting, 
between the cosureties of any material fact, and “ d th ? defendant indorsing ; A. at the same 
that die plaintiff was not entitled to the relief tlme plaintiff and the defendant a 

claimed. Varireth v. Walmsleu, 51 L. T. 19; memorandum, stating that the bill was accepted 
32 W. E S3 9 w and indorsed for mis accommodation, and that he ; 

would pay the bill when it became due; he, 
Security given by Principal to one co- however, hot being able to do so, again applied 
Surety.] — Irt an action by a co-surety against to the plaintiff and the defendant to put their 
his companion for contribution on a bond, it names to a second bill, in order to meet the first, 
appeared that at the time of executing the bond which they did, the position of the names being 
the plaintiff had. unknown to the defendant, changed, A. accepting, the plaintiff drawing, and 
taken a promissory note from the principal for the defendant indorsing, as before. The plaintiff 
the amount : — Held, that the jury was rightly having eventually to pay the amount of the bill, 
directed to say whether the plaintiff and defen- brought an action against the defendant for con- 
da tit were co-sureties for the principal: and tribution as a co-surety : — Held, that the defen- 
that if the defendant meant to contend that the dant was a co-surety, and therefore bound to pay 
giving the promissory note was in consequence his quota. Reynolds v. Wheeler , 10 C. 13. (n.s.) 
of an arrangement that the surety was to look 561 ; 30 L. J., C. P. 350 ; 7 Jur. 0 T .S.) 1290; 4 
solely to the principal for repayment, he should T. 472. 
have asked the judge to put that question to the - k- A _ „ 

jury. Done v. Wli'Meu'2 Ex. 198; 17L.J,Ex ^ Between Co-owners of Lands Charged with 
225 ; 12 Jar. 333. * ' Payment of Tithes.]— The defendant was the 

owner and occupier of certain lands which were 

Duty to bring into Hotchpot.] — See charged with payment of tithes ; there was a 

post, col. 1306. provision for recovery. In an action of debt for 

7 Msriiaiw Af p«-ti-4«o 7 - m arrears accrued in respect of the whole of the 

Dischaige of Principal— Mistake. j — To an lands charged for four years, during which time 

rh/ 1 1 fA recovel ' contribution the defendant was the ownoi’ and occiS of a 

! ‘ l 'p <teftnd<uH. his co-surety, he pleaded portion only of such lands* Heir! <■ f i... 

] t briTiV or consent, the plaintiff Ifendant Tad J 'the 

had a. r .uui to di>tbaige the puncipal. Replica- co-owners for contribution Phvlafi,* A 'Pitvlmv 
tiou, on equitable grounds, that tie agreement, k/l! J. O. B. 337^0 A ’ 

by which it was alleged the principal was dis- J 

charged, was worded by mistake so as to include . ^ Directors— Breach of Trust— Ratification- 
ihv. claim sued for, contrary to the intention of liability of Administrator,]— The directors of a 
the parties, and that the plaintiff did not other- company advanced moneys of the company upon 
wise discharge the principal, and that the true an unauthorised security*, and two sums of 600/. 
agreement was in all respects performed aufi 400/. so lent were lost. The 600/. formed 
Held, a good replication. Vorley v. Barrett, 1 P art of a loan of 800/., and the 400/. formed part 
C. K (,N.s.) 225 ; 26 L.J., C. 1?. 1'; 5 W. R.137. ot * a loan of 1,000/. which was granted by the 
Alteration of lustrum p-n* w i v -p ^oard directors, and of which 400// was 

tstfszsfj '*sv£&r, : ?*23ss-»"t*rar5 

kf ft ;;;'f -|;f| ’■ | y ; g w '* - i; S i ■" * Z A] A A ', 1 'A*/' t ,,'.A 

ha ; % 
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confirmed. The 8007. had been already paid to t 
the borrower: — Held, that, whether the defers- I 
dant would or would not have been, liable to the 
company, there was no equity to compel him to 
contribute to the plaintiff in respect of the 600 1. 
Martishlll v. Edwards , 55 L. L, Ch. 81 ; 31 Ch. D. 
100 ; 53 L.T. 049 ; 34 W. R. 96. 

The same defendant was present at the meeting 
at which the loan of 1,000/. was granted, when I 
he protested strongly against it. He was present 
.at a subsequent meeting at which the minutes of 
the first meeting were read and confirmed, and 
he then signed a cheque which was drawn for the j 
first 400b : — Held, that by signing the cheque he j 
had adopted the whole loan of l.OOOh, and that i 
he was therefore liable to contribute in respect j 
•of the second 400/., which was lost. Ib. j 

The third defendant died after the commence- j 
ment of the action, and his administrator was 
then made a defendant : — Held, that the liabi- j 
‘lity to contribute survived against the defendant’s 
''■estate.:,;';':'/^, /, 

/ b. Amount. , ■' I 

Rateable Proportion.] — It seems that one of 
several co-sureties in a bond may recover against 
any one of the others his aliquot proportion of 
the money paid by him under the bond, regard 
being had to the number of sureties. Cowell v. 
Edwards, 2 Bos. W P. 268. 

Even though the insolvency of the principal 
and of the other sureties is not proved. 1 b. 

if A.. B. and C. become bound as sureties for 
3). in three separate bonds, and any one of them 
is compelled to pay the whole debt of the prin- 
cipal, the two others are compellable to contribute 
in proportion to the penalties of their respective 
bonds. Deer Inr/ v. Winehelsea (Earl), 2 Bos. & B, 
270 ; 1 Cox. 318 ; 1 R. R. 41. 

A surety nmv recover contribution, according 
to the number of sureties, without reference to 
the number of principals, from his co-sureties in , 
an action for money paid. Kemp v. Ft tide a. 12 
M. & W. 421 ; 13 L. J.. Ex. 137 ; 8 Jur. 65. S.'P., i 
Pitt v. Ptirssord, 8 M. & W. 538 ; 10 L. J.. Ex. 475. 

Sureties in a recognizance contribute in pro- 
portion ro the amounts for which they were, 
respectively originally bound. J/acDont/las , In 
re. tr. R. 10 Eq. 269—0. A. ■ ' . , 

Death of Surety-— Substitution of Efew Surety | 
— Inability of Estate of Deceased Surety.] — F., | 

E. and B. entered into a joint and several bond to i 
secure the repayment of a sum lent to F., and it 1 
was stipulated that if E. or B. should die, F. : 
should within a month procure some other person ! 
to enter into a further bond to the like effect. E. • 
died, and afresh bond was executed by F.. B. and j 
H. in the same form as the former bond, with the i 
additional proviso that it should not release the 
heirs, executors, or administrators of 32.. or in j 
any way alter, vary, or lessen their liability, or 1 
affect any right or remedy of the lender under ! 
the former bond. B and H. having paid the debt | 
hi equal shares, claimed against Eds estate ‘for j 
half the amount -Held, that Eds estate was ' 
liable for one-third only of the amount paid by j 
B, and H. Ennis, In re. Coles v, j Peyton, 62 L, 4 ., j 
Oh. 9.91 ; [T893] 3 Ch. 238 ; 7 M 541 ; 69 L, T. : 

788— a m S w , .; • : 1 , 1 / . /■ - ■ a j 

Security obtained by one Co-surety who has J 
paid off Befit. I-— Cb being indebted to IX, four of 
his friends joined him in signing and giving four i 
promissory’ notes to secure the payment to I). of j 


the sum of 13,000b and interest. effected v 
three policies on, the . life of . C. for, in the aggre- / 
gate, 10,000b In. 1867, Lord H. of E., one iof - 
the co-sureties, having been sued by D. on the 
notes, paid, with the assistance of his father, the 
Earl of E., the 13,000b arid interest by a mort-' ■. 
gage of estates which were settled upon the earl 
for life with remainder to Lord H. of 35.; and 
the earl having paid the premiums and kept the 
policies oil foot, in September, 1871, shortly after 
the death of C., obtained an assignment from D. 
of the policies and received the 10,000b from, the 
insurance office. A, another of the four sureties, 
died. His estate, which was. stated to fee insdl- 
vent, was being administered by the court, and 
Lord H. of E. brought in a claim against it for 
contribution in respect of the sum paid to D. on . 
the notes : — Held, that, under all the circum- 
stances of the case. Lord H. of E. and his father, 
the earl, must be treated as one person, and that 
the claim for contribution would be allowed, 
but only after Lord H. of E. had brought into 
account, as a set-off, the moneys which were 
received on the three policies assigned to the 
earl, credit being first given for the premiums 
and other moneys which had been paid in refer- 
ence to the transaction. Arecdeehne , In re , 
Atld ns v. Arced celt ne, 53 L. J.. Ch. 102 ; 24 Ch. D 
709 : 48 L. T. 725. 

One Surety Insolvent.]— One of the sureties of 
an annuity was obliged to pay the arrears of an 
annuity, a second was insolvent, and an action 
was brought against the third for contribution : 
—Held, that at common law he was liable only 
to one-third, and not one-half, llnnone v. Lee , 

6 B. & C. 689 ; y D. R. 700 : 5 L. J. 

KB. 276. 

Five directors of a company gave their joint 
and several bond to a bank io secure repayment 
with interest of a loan made by the bank to the 
company. By an agreement between five persons 
interested in the company of the first part, and 
the five directors of the second part, after reciting 
the bond, it was agreed that, in pursuance of an 
agreement ‘made upon the treaty for the loan by 
the bank, the liability of the* several persons 
parties thereto of the second part, under the 
bond, should be borne and discharged by the ten 
several persons parties thereto in equal shares 
and proportions, and that each of the several 
persons parties thereto would indemnify the 
other nine against all actions, &c., in respect of 
the loan by the bank or in respect of the bond. 
The company was ordered to be wound up, and 
the bank recovered judgment against the obligees 
of .bond for the whole amount of principal and 
interest due thereunder. One of the guarantors 
had become insolvent. On a bill by two of 
the guarantors, who had under the judgment 
paid more than their proportion of the sum 
secured by the bond, against the other eight 
guarantors to enforce a rateable contribution 
from them in respect of the principal, interest, 
and costs recovered under the bond : — Held, 
that all the solvent guarantors were liable to con- 
tribute rateable :in respect of that whole amount 
recovered under the bond, ami that the extra 
liability arising from the insolvency of one of the 
guarantors was not to fall upon the defendants to ; 
the action at law. 1 Dallas v. Walls » -29 L. T, 539. 

— Amount of Proof by Co-swfcy who has 
paid off Debt/]— Where one of several co-sureties : 
has paid off the debt, he is, notwithstanding the 
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terms of s, 5 of the Mercantile Law Amendment and recovered: — Held, that the plaintiff might 
Act. 1856. entitled to the benefit of a proof by recover from the defendant the amount of the 
the creditor against one of the -'.co-sureties- for bill as money paid to the use ot the defendant,, 
the full amount of the debt, and his right of but not the costs of the action by (t. against the 

proof is not (though his right of receiving plaintiff. Bleaden v. Charles, 7 Bing. 246: i> 

dividends is) limited to the" sum which as M. & P. 14 ; 9 L. J. (o.s.) C. P. 82. 
between him and his co-surety such co-surety is Where the plaintiff and the defendant exe- 
, liable to pay, Stvhes, E,e parte (Be G. 618) cutecl as sureties a warrant of attorney, given 

followed Parker. In re. Morgan v. EMI. 64 as a collateral security for a sum of money 

L J . Oh. 6 : [1894] 3 Ch. 400 ; 7 14. 590 ; 71 advanced on mortgage to the principals, and on 

L* T. 557 ; 43 W. E. 1— C. A. default being made by the principals, judgment 

Whether the result would be the same if the was entered up on the warrant of attorney, and 
creditor had never proved, and the surety who execution issued against the plaintiff : — Held, 
had paid the debt had in the first instance that he was entitled to recover from the defen - 
claimed against his co-surety, quaere. Ih. dant, as his co-surety, a moiety of the costs of 

such execution. Kemp v. Finden. 12 M. & W - 
Joint Adventure— Default in Payment of Loss 421 ; 13 L. J., Ex. 137 ; 8 Jur. 6o. 
by One Party.]— Bv agreement between the . 

plaintiffs, the defendants, "and Messrs. L., B. & Co., Interest.]— When one of several sureties has> 

a cargo of Californian wheat was to be shipped paid the principal debt, and some ot the co- 
. for their joint account by the correspondents of sureties are insolvent, he is entitled as against 
L.' B. -k Co. at San Francisco, consigned to the the solvent sureties to be repaid their numerical 
plaintiffs at Liverpool for sale upon certain shares of what he has paid with interest from 
special terms : the shippers to reimburse them- the time of payment, although the instrument 
selves for costs and insurance of the cargo by does not contain any express indemnity so as to* 
drafts on the plaintiffs at ; sixty days’ sight to the carry interest as on a specialty. Hitehman v., 
extent of 45*. per quarter, less freight, and for Stewart , 3 Drew, 271 : 3 Eq. B. 838 ; 24 L. J., 
the; balance -of .invoice amount by separate drafts Ch. 690 ; 1 Jur. (N.S.) 889 ; 3 W. R. 464. 
at sixty days’ sight upon each of the above By deed A. agreed to charge certain property 
parties' -for one-third of the excess. The cargo with all sums that B. should pay as surety. for a. 
was shipped, and a bill was drawn by the Ban third party, and also agreed that B. should insure 
Francisco house for 20,353/. 18*. Id. on account her life, and that the costs of such, insurance,, 
of the invoice price of . the wheat, less freight, and the payments for keeping the same on foot, 
upon the plaintiffs, and was duly accepted and should be paid out of the property charged ; and 
paid by them, together with freight, insurance, she directed the trustees to make the necessary 
and other charges in respect of the cargo ; and payments for effecting and keeping on foot the- 

tlie wheat on arri val was sold by the plaintiffs at policies. The trustees did not make the pay- 

a loss. In December, 1883, L., B. & Co. became meats, but. the policy was kept on foot by B. : — 
insolvent • and compounded with their creditors Held, that he was entitled to interest thereon.. 
\\ , for 30 per cent, of their liabilities, which compo- Hodgson v. Hadgson, 2 Keen, 704 ; 7 L. J., Ch. 5. 

sition the plaintiffs received, leaving an unpaid Where sureties joined as co-obligors in a bond, 
HP' balance of 1,76000*. 9 d. due from that firm for one, who had been compelled to pay the amount 

BjjP their share of the loss on the adventure : — Held with interest, was not entitled to carry on interest 

‘f (the judge to draw inferences of fact), that the upon such payment against the personal repre- 

purchase and shipment of the wheat was a joint sentative of his co-surety. Contribution decreed,, 
partnership adventure, each of the three firms to but without interest either on the consolidated 
participate equally in the profit /or Joss ; and that sum or the principal money paid. Quaere, 
the defendants, according to the rule of equity, whether as against the principal debtor or his. 
which since the Judicature Act, 1873, is to pre- representative such payment carries interest in 
vail, were liable to con tribute equally with the the absence of express agreement. Onge v. 
plaintiffs to make good the default of X.. B. & Irneloek 2 Moll 42 
Co. Lini'er. Dixon, 16 Q. B. D. 455; 34 W. B. 441. 

Use of Recognizance.] — When one of t wo- 

Costs.]— A. and B. were sureties for C., a sureties has paid the full amount of a receiver’s 
collector of taxes, who became a defaulter. The recognizance, he is entitled to use the recogni- 
obligees sued A. and recovered :— Held, that in zance for the purpose of recovering, out of the 
an action for contribution, brought by A. against estate of his co-surety, not only one-half of the 
B., A. could only recover half the amount of the sum so paid by him," but also interest thereon 
verdict against him, and that he could not from the date of payment. Swans Estate, In re. 
recover from B, either the half of the taxed costs Ir. E. 4 Eq. 208 — Ch. App. 

of the obligees, or the half of his own costs of A surety having paid the whole amount of a- 
defending the action brought by the obligees, recognizance, and having been allowed to use the 
; Knight, x. Hughes, 3 Car, & P. 467 ; M. & M. 247. recognizance for the recovery of contribution 

Held, also, that if A., after the verdict in the from his co-surety, he is not thereby entitled to- 
action against him on the bond, obtained a sum recover interest" thereon. Satheld v. Abbott,, 
of money from 0., he must take that- in reduction Hay & J. 1 10. 
of the amount of the verdict, and could not apply 

it either to pay his own costs or the taxed costs Use of Crown Securities.] — A surety by reeog- 
of the obligees. Ib. : \ nizance who pays the whole amount into court, 

A. deposited with the defendant, as a security when pressed with crown process, -is entitled to 
for goods, a bill accepted by the plaintiff, for use the crown securities, .in order to levy a moiety 
which the plaintiff had received no value. A: from his co-surety, provided he share with his 
afterwards paid for the goods, and asked for eo-surety the benefit of any counter-security he-, 
the restoration of the bill : but the defendant may have taken from the principal. Latouehe ■■ 

. • indorsed it for value to G., who sued the plaintiff w Dallas, Hayes. 450. 

sft . u : 1 fAiDd DfDfrDfcr:' : 



PRINCIPAL AND SURE T Y — Eights of Surety. 


Proceeding’s. 


annuity bond ; and that as third parties were 
bound by that agreement, the surety was also 


Action.]— A surety may recover contribution > and that the action could not be main 

from his co-surety in an action for money paid, tamed. Cartwright v. Cooke, 3 B. & Ad. / 01 ; ] 
Kemp v. Finden, 12 M. & W. 421 ; 13 L, J., Ex. L * J -» 201. 

13 a’ mortgaeed an estate to B., in which C. „ Bankruptcy of Brtocipal-Kight of Surety t< 

iolned as si surety : and A. and C. gave a joint *»ve.]-feurety f<» bankrupt not entitled t( 
bond for the payment of the sum advanced by B. ! F°* e ior Impose of voting at tot meting unlesi 

1 y , . . •' i hft hoc l-iou- +hd rl/aKf 1 1/ It > ++ft i. Wm />•»/■# 


A. afterwards, by indenture, to which C. was no 
party, sold the estate to D.. who engaged to pay 

B. the sum advanced by him to A., and cove- 
nanted to indemnify A. and C.from the payment 


Bankruptcy of Principal — Bight of Surety to 
Prove.] — Surety for bankrupt not entitled to 
prove for purpose of voting at first meting unless 
he has paid the debt. Whittaker , Ex parte, 
JParrott, In re, 63 L. T. 777 ; 39 W. R. 400 ; 8 
Morrell, 49. 

Under s. 37 of the Bankruptcy Act, 1883, the 


thereof. D. being afterwards called on for pay- 1 f a bankrupt is entitled to prove against 


rnent by B., C. advanced to D. the sum due to B. I 
in discharge of the mortgage : — Held, that C. 
was not entitled to recover from D. in an action 


the bankrupt’s estate, although he has not paid the 
debt for which he is liable. Pel mar. Ex -parte, 
Iferepath, In re, 38 W. R. 752 ; 7 Morrell. 129, 190. 


for money paid. Crafts v. Tritton, 2 Moore, 411. ! , b , ank belf \ th ? S™ ra “ tee of their 

Where a surety, bound with his principal for I ^ tor s account whereby it was provided that 


the payment of money by instalments, takes a “ the guarantee should extend to the repayment 

.4 J . . , " 47 ' . , at m/Yma^rc whion ohnnh or otit r fima ho mio 
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bond as a security, he cannot recover on the ? f a11 “°“M S ; w ^ch should at any Ume-b&fw* 
implied promise. Touswint v. Martinant, 2 ■ * l0, “ P e debtor to the bank, ana should be a 
’ T * Pprl too ! continuing guarantee to the extent of 8007. . . 

' ' and “that the guarantee should not be con- ' 

Parties.J — Suit by one surety against another sidered as wholly or partially satisfied by the 
for contribution, the representatives of another payment or liquidation at any time or times 


•surety who died insolvent ought to be parties, thereafter of any sums for the time being due, 
Hole v. Harrison, Rep. t. Finch, 15. but should extend to and be a security for every 

„ „ „ _ , „ _ . . i s\ , and all future sum or sums of money at any time 

Proof of Insolvency of Principal.]— On a bill due to the bank thereon, notwithstanding any 
filed by a surety against his co-surety and the sucb payment or liquidation;” and “that all 
principal, tor a contribution from the co-surety dividendSj compositions, and payments should be 
in respect of money actually paid by the plaintift taken or applied as payments in gross, and that 
for the principal, it is not necessary to prove the the gimra] ltee should apply to secure any ulti- 
insolvency of the principal ; otherwise, where ma t e balance due to the bank.” The debtor 
‘the principal is not a party to the suit. Lawson bav i n g a petition for liquidation, B. paid 


v. Wright, 1 Cox, 275. 


SQ0Z., the amount of his guarantee, to the bank. 


Evidence of Payment.] -In an action against ' U P?“ * J uestion 
» co-surety in a bond for contribution? any ; entitled. to prove for the 8001. -Held, that B. 
, . ... . J ■ « . , , i nn.vi n or bv t.n ft ■cniflTfl.n tp.p. enntra.cr.An him set our. 


:leclaratioti of the obligee upon what account he j h f! ln g b ? the guarantee contracted h.mse f out 
received the money paid him in account by the I ° f ? ls ongmal right, m favour of the bank, the 
principal obligor is not evidence unless made at I r was entitled to prove for the whole amount 


received the. money paici mm m account oy me 
principal obligor is not evidence unless made at 
the time of payment. Dunn v. Slee, 1 Moore, 2 : 
Holt, N. P. 399 ; 17 R. R. 651. 


Proof in Bankruptcy — Statute of Limitations.] 


of their debt, including the 800?. paid by B. 
Midland Banking Co., Ex parte, Sellers, hi re , 
38 L. T. 395. 

Principal and surety, on a note payable by 


—Liability to contribution as a surety, though ; instalments ; after one payment became due, 
the amount was not ascertained at the time of ; principal discharged under the Insolvent Debtors 


the bankruptcy, Is a debt provable under s. 37 ; Act. Bill by creditor, and decree against, surety, 


of the Bankruptcy Act, 1883. The Statute of 1 and him to have remedy over against, effects of 
Limitations does not begin to run as against a | the principal for the first money due on the 
surety claiming contribution until his own j first payment, and the common decree for the 
liability is ascertained.. ' Wglmershausen v. Gul- j rest. O Carroll's Ambl. 61. 


lick, 62 L. J., Ch. r i 
610 : 68 L. T. 753. 


73 ; [1893] 2 Ch. 514 ; 3 E. 


Recoupment. 


Surety in a bond for the bankrupts after the 
bankrupts obtain their certificate, joins with 
them in a new bond to the representatives of the 
creditor, and the old bond is delivered up to the 
surety : — Held, that this was not equivalent to 


he , ;ll s bomb Eight to Dividend where Creditor proves.]- 

‘ ' * •• ■' A. guaranteed to B. & Co. the payment of all , 

Effect of subsequent Accord.] — An annuity goods supplied by them to H. until they received 
bond was exeeumd by two brothers, one as priu- notice from C. of the dBeoi i i nee of the 
cipal. the other as surety. By agreement after- guarantee, “ but so as Ads liability under the 
wards, beiwevn Them and a third brother, for the guarantee should not ai any time exceed 250/1.” 
se ri m nr of their several claims and debts, and H. afterwards becaiue bankr pt and owed B 

/> ii i • , -• i , h ! 1 1 ri . if - .1 .. .... , u .... 4 -T. 


die principal, though 
Lager v. Kelson, 1 ; 



for the apportionment of property to meet the & Co. for goods, 657?., upon which sum they 
lattei the ammity bond was int tilled. The surety received a dividend in the >ankntptcv. loin 
in that bond was afterwards compelled to pay ; the 250?. under his guarantee : — Held, that A. 


lattei he annuity bond was ini tided. The surety received a dividend in the >anl 
in that bond was afterwards compelled to pay ; the 250?. under his guarantee 
and his representative brought an action against was entitled to mceivi from 1 
their principal to be reimbursed Held, that the tionate part of the dividend, 
.agreement was an accord, in respect of the L. E, 6 Ch. 792 19 W. R 992. 
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Four directors of a company, byway of security Transfer of Security by Surety to Creditor— 
for any balance which might be due from the Liability of Principal to Surety for Money paid.] 
company to a bank, gave the manager of a —Where at the trial of an action for money 
branch of the bank their promissory note for ! paid, the jury found that the plaintiff was surety,. 
2.000IL and the manager indorsed the note to the j and the defendant one of the principals, on a 
bank. The company was wound up. The bank promissory note, and it was also proved that the 
proved in the winding-up for 3,059/. as due by plaintiff had transferred a mortgage security,, 
the company to the bank, and was declared which was his property, to the holder of the note,, 
entitled to a dividend of 1.051Z. on that sum. The who thereupon released Him from liability and,, 
bank afterwards brought an action against one I which security was valued by the jury (under 
of the makers of the note, who paid the bank | the direction of the judge) at a certain sum; 
2.0671. for debt and interest due on the note : — j but it did not appear that any cash was paid on 
Held, that the giving the note was in pursuance j foot of the security or otherwise, by or on behalf 
of an ordinary contract of suretyship, and that ! of the plaintiff Held (diss. O’Brien, X), that 
the surety who had paid the 2,067/. was entitled | the plaintiff was entitled to retain the verdict 
to receive from the bank a share of the dividend, | entered for him at the trial for the value of the- 
bearing the same proportion to the whole 'dividend j mortgage. Barclay y. Gooch (2 Esp. 571) dis- 
as the sum paid by him bore to the sum proved I cussed. Fahey v. Fmtvley , 26 L. R., It. 78. 
for by the bank/ Gray v. Sechham, 42 L. J., 

Oh. 127 ; L. E. 7 Ch. 680; 27 L. T. 290; 20 | Amount.]— A surety who compounds a debt 
W. It. 920. j for which his principal and himself have become 

Surety for Indemnity to a limited amount, ( jointly liable, and takes an assignment of that 
having paid to the extent of his engagement, j debt to a trustee for himself, can only claim 
entitled to dividends, upon proof by the credi- j against his principal the amount which he has^ 
tor under the bankruptcy of the principal | actually paid. Heed v. Morris, 2 Myl. k Or. 361 
debtor, subject (see Turner , Fa parte, 3 Ves. j 6 L. J.‘ Ch. 197 ; 1 Jut. 233. 

213 : 8 II. E. 90) to a deduction of the porportion j The plaintiff and defendant being joint makers, 
of dividend upon the residue of the debt proved I of a promissory note, the defendant as principal, 
beyond that for which the surety was engaged, j and the plaintiff as his surety, the defendant 
supposing that ex} mnged. The surety not entitled j covenanted with the plaintiff to paw the amount 
to the benefit of the proof against other estates to the payee of the note on a given day, but 
upon a distinct security. Fa ley v. Field, 12 Yes. made default : — Held, in an action on this cove- 
43o ; 8 R. E. 349. naiit, that the plaintiff was emiilod. 1 hough ho 

A surety by bond for advances generally, but had not paid the note, to recover the full amount 
under a limited penalty, is not liable beyond the of it by way of damages. Lmmmore v. Iladford 
penalty : by paying the penalty, he is entitled to 9 M. AW. 657 ; 1 D. (x.s.) 881 ; 11 L. J., Ex. 28 / 
a proportion of the dividends from a] >roof by the Formerly it was supposed, that in the case 
creditors to a greater amount under the bank- where one of several sureties paid the whole debt 
ruptcy of the principal debtor : and a surety may owing from the principal, his remedy was only in 
compel the creditor to prove under the commis- equity for a contribution ; but in modern times 
sion against the principal, and to become a it has been held, that if one in the nature of a 
instee o.l the. dividends for such surety having surety pays a debt, he may maintain an action 
pmd the whole. U ood, Fke parte, cor. Ld . Thur - against the party liable for the debt. StirlinaY 
loir B ndg. hid Forester, 3 Bligli, 575 ; 22 E. R. 69. ' 

A person who becomes surety for a limited Annuity bond forfeited when the grantor was 
amount of a debt has. on paying the amount for ” ' 


amount of a debt has, on paying the amount for j discharged under an insolvent act. "which pro- 
whieii he is liable, all the rights of a creditor in i vided that future estate should not be discharged * 
respect of that amount, and is entitled to share the penalty, being less than the subsequent 

rMt® TW held A' tto Wh0le al ' rears - was allowed as the debt, and not oulv in 

debt, (xtwtlwm v. &ruy, 22 W. E. 312. favour of the purchaser of an annuity, but also 

4 , . . of a co-obligor as surety, having compoimded with, 

A surety having paid the purchaser, and obtained possession of the 


Retainer by Executor.] 


fife 


of the principal against all other credited of ‘ ves - ohu - 

equaidegree.^fv. Bruoh, 31 L. J., Ch. Interest.] - A surety, who is indemnified 

h'/eho/sfirri/iA 1 ’';^; * tl all loss by his principal, aiu l who is com- 

Hxccutoi. surety with testator for another pelled to pay the debt of his principal is entitled 

JT tYTrTf' the amount 

duo on bond. Butlmd v Be la /ovejt, Dick, interest was not expressly mentioned in the con- 

tract between them, and though there was not 

Retainer btr a p’Ant 1 tl-. n i r p , any demand of interest, and though the claim In 

retainer t>y Agent.]— The obligor of several respect thereof was not made until nmvr 

1 r ' ! ' v]m ' h ’ , ‘“" 1 ■ *• ■ ufr‘ pa „ ut j , - ‘ . 

convert eei-ram real property to A nj, on trust P io7‘; 20 ill, O.'ii. 2+2^ 5 C ' 

.ss ti^r/iS^iF A b i i SHf4 t; 'St 

1 Colly 855 1 1 ) r ni, 9-11 ■ ’ L tK ‘ auditioned to secure ri> ! punctual pavnient of 

' " ’ U L - ° h * 211 ■ ^ annuity. The executed of A. received the. 
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amount of the policy, and invested it upon 
Government securities. The executor of B. was 
compelled to pay C. an arrear of the annuity : — 
Held, that as against the general assets of A. the 
executor of B. was not entitled to interest on the 
money so paid by him ; but that he was entitled, 
as against the sum insured and the interest 
thereon, to be put in the same situation as if it 
had been duly applied in payment of the annuity, 
and therefore to be repaid thereout the money 
advanced by him with interest. Caulfield v. 
Maxjuire , 2 Jo. & Lat. 141 : 8 Ir. Eq. It. KM. 

Two persons having jointly and severally 
granted an annuity, and mutually covenanted 
that each should pay one moiety, and indemnify 
the other against all “actions, suits, costs, 
charges, damages, demands, sums of money, and 
expenses,” which might be incurred by reason of 
the nonpayment thereof : one, who, on the insol- 
vency of the other, had made payments on account 
of his moiety, is not entitled to interest on such 
payments. Bell v. Free, 1 Swanst. 90 ; 1 Wils. 
Oh. 51 ; 18 R. R. 158. 

In cases of bond debt, interest is computed only 
to the commission. In the case of principal and 
surety, if principal become bankrupt, the surety 
cannot prove for interest paid by him after date 
of the commission. Francis v. Bucher, Ambl. 674. 

Surety cannot prove for interest due and paid 
subsequent to commission under the 6 Geo. 4, c. 
16, s. 52. Wilson, F,c parte , I Rose, 187. 

A. became surety for payment of two promis- 
sory notes upon which his son was liable. He 
died before the notes were due, and the son being 
unable to pay them, the trustees of A.’s will bor- 
rowed money sufficient for the purpose, and paid 
the amount due for principal and interest oil such 
notes. By his will A. made his son one of his 
residuary legatees : — Held, that the son, or his 
share in the testators estate, was bound to make 
good to such estate, in addition to the principal 
paid by the trustees on account of such notes, 
interest upon the sums for which the notes were 
originallv made. Wilier v. Greenhill, 80 L. J., 
Oh. m; 9 W. R. 217. 
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respect thereof. A. charged his stock in trade, 
and all his real and personal estate, with pay- 
ment of the amount of the two last instalments 
of the notes, and gave them powers of attorney, 
of entry and sale ; and out of the proceeds, and 
after payment of costs, to retain any moneys 
which they should pay, or should be liable to 
pay, in respect of the notes ; and A. covenanted 
to * indemnify B., 0. and D. against payment of 
the notes. B. was a creditor of A., and took 
notes signed by A., B., 0. and 13. for the com- 
position" E., another creditor, took similar 
notes, and handed them over before they were 
due to B., in payment of a debt due by himself 
to B. : — Held, first, that the deed was confined 
to the liability of the sureties, and did not con- 
vert the simple contract debts of A. into specialty 
debts. Caldwell v. Parker, Ir. E. 3 Eq. 519 ; 17 
W. B. 955. 

Held, secondly, that B. was only a simple con- 
tract creditor in respect of notes given to him. 
IK 

Held, thirdly, that he was a specialty creditor 
in respect of the notes given to E. Ib. 

Bight to compel Principal to pay accrued 
Debt.] — When there is an accrued debt, and the 
surety is liable and admits liability for the 
amount guaranteed, he has a right to compel the 
principal debtor to relieve him from his liability 
by paying off the debt. In order to support 
such an action it is not necessary to prove that 
the creditor has refused to exercise his right to 
sue the principal debtor. Mathews v. Saurln , 
31 L. B., Jr. 181. 

A surety may in equity compel his principal to 
relieve him of his liability by payment of the 
debt. Antrolms v. Da ddson, 3 Mer. 578 ; 17 E. E. 
130. 

Surety depositing money, and indemnifying 
against expense, Ac., may compel creditor to go 
against principal, and even to prove under com- 
mission of bankruptcy for benefit of surety. 
WrifjM v. Si tiepson, 6 Yes. 734. 

The case in which a surety has a right to sue 
his principal in equity, to be discharged from 
his liability, is where the creditor has a right to 
sue his debtor, and refuses to exercise that right, 
semblc. Padiciclt v. Stanley, 9 Hare. 627; 16 
Jur. 586. 

_ If A. borrows money for B. on a mortgage of 
his estate, the covenant in the mortgage deed to 
pay the money will bind him for whom it is 


and therefore, although a creditor who has 
recovered judgment against one partner cannot 
sue another partner, that rule does not take away 
the rights of a surety for one partner as against 
another partner. Kendall v. Hamilton (4 App. 
Cas. 504). distinguished. Bn delay v. Consolidated 
Bank. 84 Ch. D.536; 55 L. T. 635 ; 35 W. K.136. 


[eet of a suit in to wit, the principal was decreed to indemnify 
irty to the suit, the surety, llanelayh v. 1 fa yes, 1 Term 189. 
360. A. is bound for B., and has a counter bond, 

veen A., B., Ch Equity will compel B. to pay the defendant, 
bruptcy of A., though A. is not sued. IK 
a composition, Surety for a receiver indemnified out of the 
of bankruptcy, balance due to him. Ghmup v. Harrison, 3 
j by promissory ^cs. & Ib 134 ; G. Coop. 61, 
had agreed to * I 

VO of the notes i fe “ . of Arrest.] - Surety, 

V nnv Iiks in ‘ 1 ‘ 1 1 i; ' :>a ' l (leI ^ l!t ><'" tear ul arrest, shall 
t. of the noses. rocorer flaiuo to chancery. A, ion., Cary. IS). 

of Eights against Co-surety. 1 — A surety who 

‘ 1,11 iiaD1 :l ' t ,r >: - the <ieht of hi- prii ipal has th saw 

notes and in lights against his , -ui tj that 1 - has a aimst 
i any to** m she principal. ITwwfe v. Oi-emjhe, 2 Hog. 50. 
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got a transfer of the legal estate : — Held, that 
the surety had still priority over D. for the 
amount paid by him under the first mortgage, 
as surety for A. Jb. 


3, Securities. 

Title to.] — A surety is entitled, to the benefit | 
of any security which *the creditor has received | 
for the debt, though he has received it after the j 
contract of suretyship. Campbell v. Itothwell, 

47 L. J., Q. B. 144 ; 38 L. T. 33. 

Sureties are entitled to the benefit of every 
security which the creditor has against the prin- 
cipal. Mayhem v. Criekett , 2 Swanst. 191 ; 1 
Wils. 424 ; 19 R. R. 57, 61. 

A surety paying off the debt is entitled to the 
benefit of a security given without his knowledge 
by the debtor to the creditor, at a different time, 
to secure another demand in addition to that for 
which he became surety. Scott v. lino a-, 2 Jones, 

778. 

A surety for part of a debt is not entitled to 
the benefit of a security given by the debtor to 
the creditor, at a different time, for another part of 
the debt. Wade v. Coope , 2 Sim. 155; 29 R. R. 70. 

The right of a surety who pays the debt, to 
the benefit of subsidiary securities belonging 
to the principal, is the common equity of the 
court therefore, where A. granted land to B., 
who covenanted to pay rent, and keep premises 
in repair, and C. executed a mortgage to A. to 
secure the performance of the covenants, a hill 
to foreclose (rent being in arrear) filed by A., 
who afterwards accepted a surrender of the land 
from B., dismissed ; for the subsidiary fund to 
which C., as surety, was entitled to resort for 
indemnity being extinguished by A. accepting 
the surrender, C. was therefore deprived of his 
remedy over the land. liar her to a (. Lord ) v. 
Bennett, Beat. 386. 

Where the surety pays off debt in bankruptcy, 
he is entitled to have an assignment of the 
security to enable him to obtain satisfaction for 
what he has paid above his own share. Crisp, 

Hr. parte, 1 Atk. 133. 

— — Whence Derived,] — The right of a surety 
to the benefit of the security held by the creditor 
is derived from the obligation of the principal 
debtor to indemnify his surety. Semble. Tange 
v. Beynell , 9 Hare, $09. 

Against what Persons.] — A surety who 

pays off a debt for which he became answerable, 
is entitled to all the equities which the creditor 
could have enforced, and that, not merely against 
the principal debtor, but also against all persons 
claiming under him. Drew v. Lockett, 32 Beav. 

499 ; 9 Jur. (N, s.) 786 : 8 L. T. 782 : 11 W. E. 843. 

In 1853, L. mortgaged real estate to lib, and D. 
joined in that mortgage as surety for L. Subse- 
quently thereto, L. further mortgaged the same 
■estate to C., and in 1854 and 1855 executed 
■several other mortgages to S., who then had 
notice of the first mortgage. In 1858 the first- 
mortgage was transferred to 8. The legal estate 
in the property comprised in that mortgage and 
the subsequent mortgages afterwards became 
vested in >S. A portion of the real estates had 
been sold by lb, and 8. claimed a priority over war 
D. in toy urr of the unsold pan of the property, earr 
On a bill by D., to ascertain the priorities of Som 
the several incumbrancers : — Held, that D. was Feb 
entitled to the uns< >ld realty in priority to 8. Ib. ther. 

A. mortgaged his estate to 0., and B. became seen 
A.’s surety for the debt. Afterwards A. mort- to c< 
gaged the (‘state to I)., who had notice of the neti< 
first mortgage. The first mortgage was subse- bent 
-quently paid off, partly bj B. the surety, but D. depc 


Marshalling — In what Gases.] — A. having 
effected policies upon his own life with an 
assurance office, mortgaged them to the office 
as a security for successive loans. In one of 
these mortgages B. became surety for repay- 
ment of the amount borrowed. A. subsequently 
became bankrupt, and B. was compelled as surety 
to pay part of the debt. Upon A.’s death : — 
Held, as against his assignee in bankruptcy, that 
B. was entitled to marshal the securities so as 
to obtain repayment out of the balance of the 
several policy moneys of the amount which he 
had been compelled as suretv to pay. Hey man 
v. Dubois, 41 L. J., Ch. 224 ; L. R. 13 Eq.’l58 ; 
25 L. T. 558. 

A., being indebted to R„ lodges several secu- 
rities for money with him as collateral securities 
for the debt; A. afterwards borrows a further 
sum of money of B.. for which C. becomes 
his surety. A. becomes bankrupt, and B. calls 
upon C. to pay the second debt. The securities 
in the hands of B. being more than sufficient to 
pay the first debt, C. shall have the benefit of the 
surplus in reduction of the second debt, Praed 
v. Gardiner. 2 Cox, 86 ; 2 R. R. 8. 
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sureties to the bankers; for what was due upon j of the notes and interest. H. being in England,, 
the bill : — Held, that D. & Co. were sureties on j the notes were indorsed to W., and he, in 

the bill, and that as such they were entitled to j accordance with instructions, sued H. for the 

the benefit of these securities. * lb. . j amount, and having received information that 

H. intended to leave 1 be country, he caused him 
Mortgage,] — In December, 1854. S. assigned j to be arrested. H. was discharged from custody 
certain premises arid a' policy of assurance to on G. and F. becoming sureties in a bond to the 
■secure the repayment of a sum of 2007. advanced sheriff, and they (H. having absconded) after- 
to him by W., and interest. The proviso for wards had to pay the amount of the judgment 

redemption was that, on payment of the money, entered in the action against him. Ct. and F. 

\Y. would reassign the premises and policy unto then applied to W. for the mortgage executed by 
S., his executors, administrators or assigns, or as D., and were informed that he had nothing to-do-, 
he or they should direct. F., by the same in- with it. On bill filed by G. and F. against W., 
denture, as surety, covenanted for himself only, j I., S. H., and G. D. : — Held, that he was entitled 
with W., that while the 2007. or any part should j to have the mortgage delivered up to him ; to be- 
remain owing he would pay the interest and paid the costs of the suit out of the amount of’ 
premiums, and he also assigned a policy on his I the judgment ; and to recover against S. H. and 
own life, and covenanted to pay the premiums, j G. i). the whole amount of principal, interest,. 
W. at four different periods between May, 1856, j and costs in respect of the notes. ; Goddard v. 
and May. 1866. advanced moneys amounting to | White, 2 Giff. 449 ; 6 Jur. (N.s.) 1361 ; 3 L. T. 813. 
5307. to S. on the security of the same premises, j In a suit by A. against B. and C., a convey ~ 
S. made default in the payment of interest. W. ance of an estate by A. to B. was declared void, 
died in 1878, and his executors made a demand [and. set aside for fraud, except as to an inter- 
upon F. for all arrears, which he paid, and he j mediate mortgage of the estate made by B. to D.,, 
also paid the premiums on the policy of S. • j to secure a sum of money lent by D. to B., and 
Held, that F. was entitled to have a transfer of [for which C. had joined B. as his surety in a bond 
all the securities on paying what was due upon j and covenant to D. ; and the decree also directed 
the mortgage of December, 1854. Forbes v. j B. to redeem the estate, and procure its reconvey- 
Jaelmm. 51 L. J., Ch. 61)0 ; 19 Ch. D. 615 ; .30 j ance to A., and, if he clkl not do so, gave A. the- 
YT. R. 652. right to redeem, and to use the name of B. for 

A.. B. and G. executed to I), a mortgage of that purpose, and to recover from B. the money 
B/s lands (comprised in the petition for sale), which A. should pay to D. for such reconveyance ; 
and of C/s lands, to secure 2.9147. 9a*. 9/7., of and the bill was dismissed against O. A* aftcr- 
which 9007. was B/s debt, and the remainder wards procured an assignment of D/s mortgage- 
C/s debt. The mortgage contained a proviso | to a trustee, and, in the" name of the mortgagees, 
that, as between A., II and €.. A. was a surety brought an action against 0. on his covenant and 
only, and that B. and C, respectively were : bond : — Held, that if A. had redeemed I)., the 
sureties only for portion of the said sum ; yet, ! debt would have gone as against C. : that 0., as 
with regard to D., they were to be considered as | the surety of B.. would, on payment: of the riiort- 
prineipitl debtors, so as not to be released by gage debt, be entitled to the benefit of the 
time being given to any other or others of them, security held by D., such security not having 
or by any act or omission of I)., whereby, as been disturbed bv the decree : that the charge of 
sureties only, they would be released. B. subse- participation byC. in the fraud, whereby Ih had 
quently executed to D. two other mortgages of been enabled to create the mortgage on the estate, 
the lands comprised in the petition. A. having , was not a ground for depriving C. of such right * 


paid I), the full amount of the debt secured by 1 and that C. was, therefore, in a suit for an injune- 
the first mortgage, claimed to stand in I)/s place i tion to restrain A. from suing him on the bond 
for 9007., being B/s debt, and the moiety of j and covenant, entitled to such relief. Yo/a/e v. 


2,0147. 9a*. 9/7., being 0/s debt, for which both he | Reyndl, 9 Hare, 809. 

and li. were joint sureties, and to be placed on ■ The circumstance of the dismissal, as against 
the final schedule on foot of, and in the priority ; CL of the bill brought by A. against B. and (1, 
oL the first mortgage : — Held, first, that A/s 1 which prayed that the mortgage debt might be- 
claim was valid, and that he was not estopped i paid by B. and C., was material to the case, 
h\ the special proviso <£ the mortgage from though it was not alone conclusive, as it might 
lelying on his equitable rights of surety, Airh - ! well be that there might be no equity to compel 
W /// re, i L. R., Ir. 108. jC. to pay the debt, though 0. might have no- 

Hel/i, secondly that a surety joining in a equity to be relieved from his legal liability to- 
mortgage is entitled on paying off the original | pay it. Ik 

mortgage debt' to get the benefit of all the ! A. was tenant for life of lots 1 and 2. to which 
securities, held by the original mortgagee, with- ! B. was entitled in remainder : IL and A. ns his 
iniy^ymg°ff subsequent mortgages. Ik ; surety, mortgaged lot 2, B. alone covenanting to 
Held, tin idly.) hat the doctrine of. tanking is j pay. By a contemporaneous deed, B. conveyed 
applicable only m the case of existing debt. Ik j his interest in the other lot on trusts to indemnify 
. ? Partner m a banking firm in Hew York. A. as his surety : A. paid large sums for interest 

,.m winch firm H and two other persons were on the mortgage -.—Held, that he was entitled 
also partners made two promissory. notes in the ] to the benefit of the deed of indemnity only but 


? 'y Co * liable lo \Y. at a bank not tc stand in li - pha * f the ilk L,ng\i on- 

in Aew lork. The- notes came, bv several in- , lot 1 v so as? / i at » 


l J Yurk * The enme, by sevmnl in- lot 1. Cooper v. '.fnOCnk 32 Wav 337 Wl? R 

dorsements. mtotne possession of I.. a merchant 3S3. ’ 

/ ? rRrar-Frr JYnC ™ 1 ***.”* «***> 


YYCC Wl'lY fonrul R l! R RR were and at the same time a mortgage* made ioi 



f. , - , r 7 at tuc; jjjuiit; nine a liiorrcaRe is macte tor' 

dishonoured. XX had notice of the dishonour, securing the debt, the surety, if hemnws the bond, ' 
of tS 7/ in consideration of theamonnr has a right to stand in place of the mortgagee: 
of the notes, conveyed to I. land, which was Copts v. Middleton* Turn & R 99 j. . *> “t/ j 
declared to be intended as a security for payment (o.s.) Ch. 82. ' * ’ 

R : ;■■■■. : . ; ■' ' ■ r.. r r'r - >rr : r'Lv' r. Xr/r- Y-f 

M MmmY--'--' - v i ■ -/ / / . mm- 

■ ' ■ . ' R .■ ' A- r. ^ R :,RRr,R-R ; 

i? j 1 S f R 
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.rate actions against B. and 0. j ..with costs as useless. Gammon v. Stone, 1 Yes, 


is Assignment of bond to co-obligor who pays 
:h it is of no use. since even the principal may 
st plead payment to action in name of obligee; 
id but action on the case lies, or perhaps indebi- 
ll tatus assumpsit, Woffington v. Sparks, 2 Yes. 
le 569. 

ti- The plaintiff joined the testator as surety in a 
as bond, which, he had paid after the death of the 
Ld testator, taking assignment of the bond ; he is 
a only a simple contract creditor of the testator, 
t, Jones v. Davids, 4 Buss. 277. 

Dr Where two persons execute a bond, the one as 
d. principal, the other as surety, . and no other 
;e, assurance is executed at the time, the surety 
paying the bond debt is a simple contract creditor 
cl only of the principal. Copis v. Middleton , Turn, 
le <fe K, 224 : 2 L. J. (o.S.) Cli. 82. S. P., Smw- 
Ld kins' v. Poulet , 2 L. J., Oh. 81. 

,’s It is a general rule that in equity a surety 
it is entitled to the benefit of all the securities 
le which the creditor has against the principal ; 
}1 the rule, however, must be qualified by con- 
is sidering it to apply to such securities as continue 
to to exist, and do not get back upon payment to 
it the person of the principal debtor. Ib. 

;d As to the assignment of a bond to a surety 
ir who has paid the debt, see note to Kent 
s. Wall. Lyn. 864. 

A. is indebted by bond (in which J. is bound 
je as surety), and also by simple contract, to B. : 
//, A. states an account of both debts with B., 
and makes a hill of sale for securing the balance, 
it which proves deficient. On a bill by the surety, 
;d decreed the money ar-isi n g by the bill of sale 
f r should be applied towards discharge of both debts 
p* in proportion. Perris v. Roberts, 1 Yern. 84. 
v. Surety paying off specialty debts is to be 
considered as a specialty creditor, llobinson v. 
re Wilson , 2 Madd. 434. 

a A., together with B. and 0. as his sureties 
ie executed a bond to D., for securing 300?. and 
ie interest : the debt is paid by C., with, the proper 
m money of A., but 0. neglects delivering up the 
d bond to A. to be cancelled ; 0. afterwards 
2 procures this bond to be assigned as a collateral 
security for a debt of his own : — Held, that this 
id assignment was a gross fraud in 0., and a por- 
t's petual injunction was granted \o restrain all 
?- .further proceedings upon the bond. Mat/ v. 
te Harman , 4 Bro. P. C. 156. 
ie 

te ; Recognizance — - Crown Debt — Priority.] — 

Upon the appointment of A. to the office of 
county treasurer in 1831. he, together with 
y four other persons, B., C., 13. nod'h.. entered 
?*, into security by recognizance, whereby A. 
acknowledged himself indebted to the king in 
7,000?. sterling ; by the same instrument B. 
and C. acknowledged themselves to be jointly 
~ and severally indebted in 5,000/. sterling : and 
m D. and E. in like manner in 2,000/. sterling, 
ie In the condition (which was that A. should 
It duly account, pursuant to the 4 Geo. 4, c. 33) 
D- the instrument was described as “the foregoing 
ie recognizance;' In 1837 A. resin v- 1 die office 
ie of treasurer, being a defaulter to the amount 
s- of 18,000/. and upwards, of which sum about 

I 4,000/. was due to the crown, and the residue 
it to file county : — H eh i. that thu, was a recog- 

nizonce .^curing a single sum r f 7,0007. and n > 
, *nore : Held, also, that 7,000/* British was the 

II amount thereby secured, although rhe amount 
a i which the 4 Geo. 4. c. 38. required such treasurer 
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W est Indian planter, on being secured by a 
conveyance of his plantation, in trust, with 
a covenant that they should be continued as 
consignees till the expiration of five years after 
the reimbursement of what they might advance 
— Held, entitled to the benefit of this covenant. 
Whether a covenant to continue a mortgagee as 
consignee after payment of the debt is valid,, 
quaere. Runhury v. Winter. 1 Jac. A Walk. 255 ; 
21 II. R. 159. 


to secure was 7,000?. Irish ; and that upon pay- 
ment of that sum by A,, the principal, he was 
entitled to have the recognizance of himself 
and sureties vacated ; but on payment of that 
sum by the sureties they were not entitled as 
against the crown to the benefit of the recog- 
nizance acknowledged by A., the principal. 
Reg. v.' O' Callaghan, Jon. & C. 154 ; 1 Ir. Eq. R. 
439. 


Priority of Creditor.]— A. bound with his 

father for the debts of the father, who enters into a 
statute to the son to pay the debts, and indem- 
nify the son ; one of the creditors delivers up 
his bond, and takes a mortgage from the father. . 
The son shall not set up the statute to defeat 
the mortgage. Legriel v. Rarker, 2 Verm 39. 

To one Co-surety — Duty to bring into- 

Hotchpot.] — A surety who has obtained from 
the principal debtor a counter-security for the 
liability which he has undertaken is bound to 
bring into hotchpot, for the benefit of his co-sure- 
ties, whatever he receives from that source, even 
though he consented to be a surety only upon 
the terms of having the security, and the 
co-sureties were, when they entered into the 
contract of suretyship, ignorant of his agree- 
ment for security. Steel v. Dixon, 50 L. J., Oh. 
591 ; 17 Ch. D. 825 ; 45 L. T. 142 ; 29 W. R. 


1178: 5 W. R. 12. Five sureties executed a guarantee to a bank, 

A surety is entitled to the benefit of all secu- by which they jointly and severally undertook 
rities : taken by the creditor, whether he has to repay to the bank the balance for the time- 
(.notice of them , or hot. ' ' Pearl v. Deacon, 24 Beav. being owing to them by a customer on his current 
186; 8 Jur. (N.s.) 879; 5 W. R. 702. S. P., account to the extent of 2,000?. Afterwards the* 
■Strangey.'ParihSyA Griff. 408 ; 11 W. R. 983. principal debtor deposited with one of the sureties 

a policy of insurance on his own life, to secure 

— Satisfaction of Judgment.]- — The right that surety against all liability in respect of the 

of a co-surety under 19 A 20 Viet. c. 97, who suretyship. The principal debtor became bank- 
lms satisfied a judgment obtained by the creditor rapt, owing more than 2,0001. to the bank, where- 
against the debtor and his sureties, to stand upon the bank called upon the sureties to pay 
in the place of the judgment creditor, is not them 2,0001. under the guarantee. The sureties 
affected by the circumstances that such surety paid this sum in unequal amounts. The principal 
has not obtained an actual assignment of the debtor afterwards died, and the policy money 
judgment, M'Myn, In re, lighthown v. M'Myn, was received by the surety with whom the policy 
55 L. J.. Ch. 845 ; 33 Ch. D. 575 : 55 L. T. 834 ; had been deposited : — Held, that, inasmuch as 
35 W. E. 179. the surety with whom the policy had been 

„ _ , _ „ deposited was bound, upon the principle of Steel 

Breach, of Trust — Costs raid by Co- Dixon (17 Ch, 1). 825), to bring the polic 3 r 

trustee.] — A. and B. were trustees. B. was money into hotchpot for the benefit of his 
guilty of a breach of trust. The trust fund was co-sureties, the deposit in effect enured for the 
ultimately restored, and A.’s costs were directed benefit of all the co-sureties to the full extent of 
to be paid out of IVs estate. A. afterwards paid the principal debt, and that the policy money 
money on account of these costs, after the mus t accordingly be applied in repaying to the 
passing of the 39 A 20 Viet, c, 97 ; and it was five co-sureties the amounts which they had 
held, that the money was paid by A. in the respectively paid under the guarantee. JBev ridge 
character of surety, and therefore that he was Re fridge, 59 L. J., Ch. 533 ; 44 Ch. D. 168 
entitled, under the 5th section, to claim as a gg y,. T. 101 : 38 W. R. 599. 
specialty creditor on account of it. loehhartx . A .’ one of three sureties who had become 

Reilly , 1 Be U. A J. 464 ; 27 L. J., Ch. 54. bound to the extent of 2,000?, to a corporation 

i \ --C ^.ri+uncin for the due accounting of the office of its 

"TV ?£! treasurer, B., received formal notice from the 

which a surety paying rent is entitled under ^ftdhvUook ' 'from P a^lenotit not> of 
ri Law Amendment w - w 20 . which had bVAb in 

f a the bank by B., one month previously, in the 

•V-Ww... 2J t n. D. 2..-1 , ., 0 c. x. 30C-O. A. ))ftmt . of dailghK ,.. 0 „ a bill fib d by ihe 

Discharge of Surety "by Loss of Securities.] corporation against B., who had absconded, and 
-See ante. cols. 1214, 1215 *b( ^hret sureties, to make g ; o Urn amount 

found due oy B. ultra th s 2:9 07. : — Held, estab- 
Griven by Principal to Surety— Covenant to Wishing i he liability of he sureties that the 
continue Mortgagee as Consignee.]-- -Merchants circumstances under which A. received the 2,3007. 
in London agreeing to become sureties for a were such as ought to have induced him to make 
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inquiry, and that, haying neglected to do so, lie into court Held, that, for the purposes of 
was bound to restore that amount, with interest, the suit, a representative ot the deceased surety 
Berwick -upon - Tiered Corporation v. Murray, 7 was a necessary party, though the court refused 
De a. M. & G. 497; 26 L. J., Ch. 201 ; 3 Jur. to. declare in the suit as constituted the liabilities 
O'.s.) 847 ; 5 W. K. 208. of the sureties inter se. Bv-unc1i-upo^l_wee4 

Corporation v. Murray, i. He G. M. &: G. 4 .h , -6 
Given by Third Party to Creditor.] — Settle- l. j. ? Ch. 201 ; "3 Jur. (N.s.) 847 ; 5 W. R. 208. 
meat by a husband of money, in trust to pay jf a bill be brought against principal and one 
the interest to the wife during her life, with a surety, and it is admitted that the other is dead 
proviso against anticipation. The husband joins insolvent, and there are no personal assets, his 
with a surety in a covenant to pay an annuity, representatives need not be made parties. Madox 
secured by an assignment by the wife of the v . Jackson, 3 Atlc. 406. And see Any er stein v. 
interest to become due, and of the principal Clark , Dick. 738. 
sum iu the event of there being no children of 

the marriage : — Held, the surety not entitled to Right of Set-off.]— In an action by the payee 
any remedy in equity under the assignment in of a joint and several note against one who, to 
respect of his payment of the arrears of the the knowledge of the payee, joined in it as a 
annuity recovered against , him by an action upon surety only, it is competent to the surety, by way 
the covenant, although he had no notice of the of equitable defence, to plead a plea of set-off 
proviso against anticipation in the settlement, due from the payee to the principal, arising out 
a charge of fraudulent concealment not being 0 f the same transaction out of which the lia- 
suiffciently established; and even if fraud had bility of the surety arose. Bechevvaise v. Lewis , 
been fully made out against the wife, it seems 41 L. J.. C. P. 161 ; L. R. 7 C. P. 372 ; 26 L. T. 
it would not be sufficient to support the assign- 848 ; 20 W. R. 726. 

merit, which Would be to give her a power of The plaintiff signed and delivered to the defen- 
alienation against the intention of the settlor. c lant the following document : “ In consideration 
Jackson v. HvkfmtM, ‘2; Her. 483 ; 16 R. R. 200. of your having, at my request, agreed to become 

a director of the Surrey Gas Association, and 

r> wrmv apatwp sttkttty t0 be and aot as direct01 \ 1 h . c / eb ? undertake 

u. AuiiuA iinAiiNBi DuiuLii. and agree to guarantee, indemnify, and save you 

1 . Generally. harmless from and against all losses, costs, 

charges, damages, and expenses which you may 
Who may Sue, j — Where a father, on his son s bear, incur, sustain, or be put to by reason 
entering as an underwriter at Lloyd’s, gave the thereof, or on account of actions as director, and 
committee of that body a letter by which he j further agree to accept a transfer of twenty- 
held himself responsible for all his son’s engage- f our 0 f VO ur shares in the association when 
merits in that capacity, in an action on the requested' by you. such transfer to be at in v own 
guarantee by the committee Held, that the expense, costs' and charges, and I undertake to 
committee of Lloyd’s, and the corporation of pay aU ca n s f or and in respect of such shares.” 
Lloyd’s, as their successors, were trustees. of the..»jj ie plaints having afterwards sued the- defen- 
benefit of the guarantee for all the persons, dant for a debt Held, that the defendant 
. whether members or outsiders, with whom the mi ght- set off the expenses incurred by him as a 
son had contracted engagements as an under- director as money paid for the plaintiff’s use. 
writing- member, and that the corporation could Sutehinxmy. Sydney. 10 lix. 438 ; 3 C. L. R. 
maintain an action to enforce the guarantee 474 . 24 L. J., Ex. 25 * 3 W. K. 65. 
against the father s estate for the benefit of all declaration that in consideration the plaintiff 
those persons, on the ground, as to the outsiders, wcm ld accept, for the defendant’s aecommoi lation, 
that the brokers through whom the son s engage- a pjp n f exchange, and would deliver it to him in 
ments with them were contracted were trustees 0K | er that ho might negotiate it for his own use, 
ior their principals of the right which they the defendant promised to indemnify and save 
themselves had to call on their own agents, harmless the plaintiff from any loss or damage 
Lloyd s, to enforce the guarantee for their benefit. by reason thereof, and that the plaintiff accepted 

iVr ^ l * bhe bill, yet the defendant did not indemnify 

*..1 ; 4rfL. 1.4M; -J v\ . it. 4oL C. A. and save harmless the plaintiff from loss or 

Parties.] — All obligors in joint and several linage by reason thereof, and the plaintiff as 
bond, principals, and sureties must be parties ^ cce P t0] s W 5 IS bbhged' to and did pay the holder 
generally. Exception where the surety is insol- t ie , an ! ; onnt ' °t tie , :n T 3 ! 1 1 ter ? s . r ; alK , ^ 
vent or has paid nothing. Cocklmrn v. Thompson, , c i a11 1 act ] on brought, on the bill, and the 

16 Yes 326. ' plaintiff also incurred costs and expenses in 

defending and settling the action. Plea to the 

Principal.] — The bill, stated that the plaintiff’s claim in respect of the amount of the 

plaintiff, with the parol consent of the defendant, bill and interest, a set-off. Another plea to 
a surety, had by deed released the principal v be costs A the action, and the cost- and ex- 
debtor. ami that, having brought an action at Pauses incurred in defending and settling the 
law against the surety, it had been hold, that the action, that the whole of these were incurred. at 
surety was released. The bill prayed payment bhe defendant's request, concluding with a set- 
by the surety of the debt Hold, on demurrer. <bf; — Held, that the first plea was good, as lit e 
t h it the 1 rii c } al d btor ■ neces nr\ pam G'end - it mij i 1 * a, so mi 4 F 10 pi inti f - 
to {he suit. Brooks v. Stuart, l Bcav/5l2 ; 8 claim as was Is ,u Mated. and plead a mi-off to 

L. J.. Ch. 273. ' ‘ that; and that the second plea was bad as 

pleaded to costs incurred, but not paid. (, ramp- 

Representative of Deceased Surety/]— tony. Walker. Z El. A El. 121 : 80 L J , O. B. 

One of three sureties having died aider claims 19 : 7 Jur. (N.s.) 48 : 8 W. R. 98. 
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31orley v. lnglu\ 5 Scott, 814 ; 4 Bing. (N.c.) 58 ; recognizance, and devises his real and personal 
6 P. P. G. 202 ; 8 Hodges, 270 ; 7 L, J., G. P. 11. estate to B., one of his sureties, and dies. First 
A. was indebted on bond to B. B. died, the personal estate of A., the principal; shall be 
leaving’ G. his sole next of ” kin, who obtained applied towards the recognizance ; then his lands 
letters of administration of his estate. The devised, the devisee being a volunteer ; next the 
estate of B., after all debts, &c., were paid, left a paraphernalia of the wife of A., the principal ; 
clear residue exceeding the amount of the bond and lastly, the two sureties shall contribute to 
debt. A. became surety for C. by joining in make up the deficiency.; Tyrit -Y.'. Tyntj 2 P.,Wms. 
promissory notes, C. became an insolvent debtor, 542 ; Mos. 192. 
and A. was compelled to pay the notes. C. died. 

and then the assignee under his insolvency took Proof i* Bankruptcy of Surety.] -An annuity 
out letters of administration de bonis non of B., granted by A. to B. was secured by a covenant 
and sued A. on the bond .-—Held, that A. might hy C., a surety, to pay the annuity in case A. 
set off the sums which he had been compelled to made default, and by a judgment for 2,1007. 
pay as surety for C. against the bond debt, entered up against A. and C, The annuity 
Jones v. Mossop, 3 Hare, 568 ; 13 L. J., Ch. 470 ; remained unpaid from January, 1823, A. having 
8 Jur. 1064. left the country; and in February, 1824, C. 

became bankrupt, and afterwards obtained his 
Joint Debt of Defendants— Debt due from certificate. C. having died, B. filed a bill to 
Plaintiff to Co-surety.]— Action on a covenant have the arrears of the annuity paid out of his 
to pav all liabilities which the plaintiff might rea * anc l personal estates : — Held, that neither 
incur under a deed of assignment made between the value of the annuity nor the sum due on the 
the plaintiff and other parties. The defendant judgment was provable under (Vs commission, 
pleaded that the covenant was the joint and and therefore that his certificate was not a bar 
several covenant of himself and one Wilson, and to the plaintiff’s demand. Johnson v. Compton. 
that before action the plaintiff was indebted to 4 Sim. 37. 

Wilson in an amount exceeding the plaintiff’s * T , , . . n : 

claim against the defendant and that Wilson | Form of Judgment against Co-sureties. ] In 
had assigned the plaintiff's debt to himself and a decree against sureties who were jointly and 
the defendant in equal shares as tenants in com- severally liable, the Lord Chancellor refused to 
mom As to one-half of the plaintiff’s claim the ™ ake aB 7 declaration tor contribution between 
defendant claimed to set off one half of the debt 1 1C ?} ec i ua dj- 

■so assigned, and as to the other half, the defen- Z^urrciy, 7 De (r M. 497 A 2b L. J., Co. 
dant said that he was entitled to be exonerated 201 > 6 Jtir ' bb ;y. W. k. 208. 

by his co-surety Wilson, and to call upon him to Bight of surety to Restrain Action.] — A 
contrimte m equal shares to the payment of the slxre ty has no equity to restrain an action against 
plaintiff s claim, and, was entitled to set off the pp n by the creditor on the ground that, the 
share remaining vested in ilson against this part creditor has instituted proceedings in equity 
of the plaintiff s claim :-Hel(L that the defence mider which he may ob&in if elieff against the : 


was no answer to the plaintiffs claim. Bowyem 
v. Pawson, 50 L. J., Q. B. 495 : 6 Q. B. D. 540 : 
29 W. li. 664. 


principal, in the absence of circumstances to pre- 
vent the surety from recovering over against his 
principal. Jackson v. Biglnj. 2 W. E. 540. 


• Right of Creditor to Benefit of Counter-security Evading Execution.]— A surety is no more 
given by Debtor to Surety.] — A creditor is not justified in placing the whole of his property out 
entitled to the exclusive benefit of a counter- 0 f the reach of liability to pay the debt than if 
security given by his debtor to the person who he were the principal debtor. Coodrwke v. 
guarantees the payment of the debt. .Dictum in Taylor, 2 De CL J. A S. 122; 3 FT. R. 678; 10 
JIanrc v. Harrison (1 Eq. Gas. Abr. 93 ; 20 Via. j U r. (n.s.) 414 ; 10 L. T. 118 ; 12 W. E. 632. 
Abr. 102) disapproved. Walker, In re, Sheffield 

.Banking Co. v, Clayton , 61 L. J., Ch. 234 ; [1892] Whether Surety a Necessary Party to Action 
] Ch. 621 ; 66 L. T. 315 ; 40 W. E. 327. against Principal or Other Surety.] — A. having 

a general power of appointment over an estate 
Principal primarily Liable.] — The recogni- in the event of’ his surviving his father, joined 
zanee of a surety for a tenant will not be put in' with B, and C., his sureties, in a covenant to pay 
suit unless an attempt has been made to enforce an annuity to the plaintiff, and A. covenanted 
the rent from, the tenant by attachment, or it is that if he should survive his father, he would 
shewn that, such a proceeding would be useless, create a term in the estate for securing the 
He-wman v, 3 fills. 1 Hog. 291. annuity. A.’s father died, and A. granted other 

The Easl Lidia Company having compelled annuities to the plaintiff, hut did not create the 
payment, from a surety in India, by their power term. He afterwards vested the estate in trus- 
over him as one of their servants, without an tees for the benefit of such of his creditors as 
account or proceeding against the principal, should execute the conveyance. Several of the 
though solvent, and otherwise under harsh cir- creditors executed it, and one of them, on behalf 
■enmstances. lie was restored to the same situa- of himself and the others, filed a bill to have the 
tion b; a decree for re pa vine m, with interest at trusts of tho deed carried into execution. After 
5 per cent., upon giving security for repayment o deer e had been made in that suit, the plain- 
in ease in a future suit, by the company he till tiled his bill against A., the trustees, and the 
should be held liable ; the court would not, in plaintiff in that’ suit, praying for an account of 
the circumstances, give Indian interest. law v. what was due to him in respect of Jus securities, 
Bad India Co.. 4 Yes. 825. that the priorities of himself and the other 

A. is principal in a recognizance of -5,0007., and incumbrance! s might be declared, that he might 
B. and C. sureties. A. afterwards jointures his redeem the securities which should appear to be 
wife, before marriage, in some lands, without prior to his own, and might have the benefit of 


B. and O. sureties. A. afterwards jointures his redeem the securities which should appear to be 
wife, before marriage, in some lands, without prior to his own, and might have the benefit of 
notice either to the wife or her friends of this the decree as to that part of his demand for 

A . ■ ■ "V A- 'Vp . P . p dpA] .hApd 
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Id not be entitled to priority over premises, stating that 0. brought ; an action 
d* — Held, on demurrer, that the against the plaintiff for rent ‘claimed to be 
aot, but that all the creditors who due” for the occupation of the premises for a 
the deed were, necessary parties, certain time then elapsed, that the piamtilt was 
nojit: £ Sim. 574. forced and obliged to pay the same, and that the 

l of the plaintiff a sum of money, defendant had failed to indemnify him, is bad, 
aired by the joint bill of A. and for not shewing that the rent in respect of which 
part of the money was further C. brought his action was due at the time of the 
i joint and several bond of A. and defendant’s promise, or became due after wards. 
B. and C. A. afterwards further Lesenbery ' v. Beans, 3 Man. & Or. 210; 5 Scott 
in assignment of his claims against (N.R.) 47 6. 

To a bill by the plaintiff to obtain , , . 

i that partnership Held, that C. Construction. ]— A declaration on a gua- 

a ssary party. Adams v. Thompson , rantee omitted in the description of the contract 

the following clause : 44 This guarantee is only to 
extend to secure moneys becoming due in respect 
of dealing up to, and inclusive of, the day of 
9 -p Amxrs receipt, by ” (plaintiff), 44 of a written notice from 

me” (the guaranteeing party) ‘ 4 to discontinue 
f 'Pi., hv a guarantee, undertakes to this guarantee ” : — Held, no variance. Jones v. 
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stated that the defendants undertook to indemnify j defendant made the promise, arid before the 
for holding goods in his warehouse on their plaintiff required the security, the plaintiff and 
behalf, and delivering the same up to them when ! 0. had agreed together that the plaintiff should: 
requested so to do : on the production of the j employ C., which agreement was in force at the 
instrument, it appeared that the defendants only [ time of the defendant’s promise -Held, that 
guaranteed him for holding the goods in his | this was . a. denial that C. was employed at the 
warehouse on their behalf Held, that this was | request; of '.-.the defendant, and. therefore, that 
no variance, as it must be implied that he was to j the plea traversed the consideration alleged, and 
deliver them up to the defendants. Sampson v. | amounted to the general issue. Lyall v. Biqmns* 
Burton, 4 Moore, 515 ; 2 Br. & B. 89. i 3 G. &• I). 585 ; 4 Q. B. 528 : 12 L. J., Q. B.‘ 241 ; 

A declaration on a guarantee stated that P. j 7 Jur. 644. ; 
kept an account with a banking company, and ' 
was indebted to them in 8001 for money advanced 


Statute of Frauds. 1 


declaration 


by them to him, and that it was proposed that | stated, that the defendant guaranteed the pay- 
they should advance to P. more money ; and \ ment of goods furnished by the plaintiff to H., 


thereupon an agreement was entered into between j at the defendant’s request. Plea, that,; before 
the company and the defendants, and signed by j breach of that .undertaking,. it was agreed that 
them, as follows : We, the undersigned, hereby i the plaintiff should supply goods to PI., and that 
indemnify (the company) to the extent of 1,0001. | they should be paid for at the end of three 
advanced or to be advanced to but this | months by a joint bill at four months, to be 
indemnity to cease when P. shall have paid accepted by the defendant, which agreement the 
1,0001 to the credit of his account.” The plaintiff, before breach of the former declared 
evidence was, that at the time the guarantee on, accepted in full discharge of such former 
was given, the sum of 1,4001 was due from P. agreement, and released the defendant from per- 
to the company for money already advanced forming it : — Held, that the second agreement 
Held, that the guarantee, construed with refer- did not require to be in writing, pursuant- to 
once to the facts existing at the time it was 29 Car. 2, c. 3, s. 4, being an agreement by which 
given, did not disclose a good consideration, and j the defendant became "absolutely bound as an 
that if the preliminary averments in the declara- original debtor ; and not being an accord and 
tion were to be taken as a statement of part of I satisfaction, but a substituted contract, afforded 
the consideration, they were put in issue by non | a good defence to the action without alleging 
assumpsit, anti were not proved. Bell v. Welch , j performance. Taylor v. Hillary , supra. 

9 G. B. 154 ; 19 L. J., C. P. 184 ; 14 Jur. 482. j The objection that there is no note in writing 
, - - , | of a promise to pay the debt of another within 

Keeovery on Common Counts. ]— W here, on the , 20 Car. 2. c. 3. s. 4. need not be pleaded specially, 
trial of an action upon a guarantee, for the pay- Eastwood y. Kenyon, 11 A. & E. 438 • 3 P. & D. 
ment or work none for a third person, the plain- 976 ; 9 L. J., Q. B. 409 ; 4 Jur. 1081. 
tifi at first shaped his case upon the guarantee, lu an action on a guarantee, the defendant 
but afterwards resorted to the common counts, may shew, under the general issue, that the con- 
and made out the defendant s liability as a prin- sideration alleged in the declaration is not the 
opal, and recovered a verdict on those counts : actual consideration to be inferred from the 
— Reid, that the verdict could not be disturbed, instrument. Iiaihut v. Todd. 1 P. & D. 13S ; 8 
Mi/e \\ It rod, 4 D. & R. 243. . A. & E. 846 ; 1 W. W. & H. 619 ; 8 L. J., Q. B. 35. 

A defendant undertook to see the plaintiff paid To an action upon a guarantee, a plea that the 
for certain goods supplied by lnm to A., at the promise declared on was a special promise for 
defendant s request. After the goods had been t i le debt of another, and that no agreement in 
supplied, and A. had made default in payment, re spoct thereof, nor any memorandum or note 
the defendant acknowledged his liability under thereof in writing, was signed by the defendant, 
the guarantee, and promised to pay the plaintiff w bad oil special demurrer, as amounting to 
the price or the goods. .Neither the guarantee an argumentative denial of the contract or pro- 
nor the subsequent promise was in writing m jse alleged. Meade v. Lumle, 6 Ex. 130 ; 2 
Held, that the plaintiff was entitled to recover jqg & <37 . 20 L. J.. Ex. 161. 

on an account .stated. Wilson v. Marshall, 15 ' 

Ir. G. L. H. 467. Breach of alleged Oon&itifm ! — A and R 


ment of work done for a third person, the plain- 
tiff at first shaped his case upon the guarantee, 
but afterwards resorted to the common count's, 
and made out the defendant’s liability as a prin- 
cipal, and recovered a verdict on those counts : 
— Held, that the verdict could not be disturbed. 
Edge v. Frost, 4 D. & 11. 248. 

A defendant undertook to see the plaintiff paid 


umenuants request., .liter uie goous naaoeen the debt of another, and that no agi 
supplied, and A. had made default in payment, respect thereof, nor any memoranda 
the defendant Acknowledged his liability under -'thereof in - writ-in & was shmed bv the 1 
the guarantee, and promised to pay the plaintiff was b ad on spedal demurrer, l ami 


Breach of alleged Condition.! — A. and B. 

Defences— Summary Judgment, ]-A surety ^r ^e^priX^ounf o? a ~fiw- 

whose principal lias not admitted the debt U , ' 3 ,A B ‘ri ' ‘ - +1 L 7 

claimed by the plaintiff, and who has received tet,a * ® ,°? m ' 

7 i b. m » surges 

defend an action on a speciaUy-mdorsed ivi-it fait Pthat some othb^ pemn than B. should be 
without paying money into court or giving 8ectet which file £ Iaintiffi wdl W an(] 

4v ll n4. ?T >^’ww p rented to; and that he had never consented 

Ex OUb ; 1 Ex. E. 2b2 ; o4 L. 1. ob4 ; 24 M-. h. (hat B sh(?uId be secretalT : _ H eld, bad. Mur- 

b/, ~‘ bridge v. Child, 10 Jur. (H.8.) 108. 

lew Agreement.] — In an action on a 

contract of guarantee, it is a good bar, that Eeplication.] — Where a defendant pleads that 

before breach a new’ contract has been made to the contract declared upon was a guarantee for 
pay absolutely. Taylor x. Biliary, 1 0. M. & R, the debt of another, and that no memorandum 
741; 8 I). P. C. 401*: 1 Gale, 22 5 Tvr. 378: 4 thereof, stating the consideration, was oris in 
L. J., Ex. 72. writing signed by the defendant, or any person 

A declara lion suited that the plaintiff sngag :-d authorised by him : the plaintiff may reply, that 
C. as collecting clerk, and required security pre- a memorandum of agreement in writing, stating 
viously to employing him, and, in consideration the consideration, was signed by the defendant, 
ia* the A ntiff wnuh emphu ..the efen without etiing >ut such memorandiun n tin 
dm it gave his guarantee Pleal that before tin replication Waheham . Salt on 2 A k E, 78 : 

vol. xi. " 4*2 
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4 K. & M. m : 4 L. ,1., K. B. .83. S. P., LgnagU 
v. Walker, 5 Bligh (N.s.) 1. 

The defendant and P. agreed for the sale by P. 
to the defendant of the “ put or call” of some 
foreign railway shares, at a certain price per 
share, at any time before or on the 1 8th February. 
1844. Before that day the defendant agreed to 
resell the option to the plaintiff, and to guaran- 
tee the performance of the agreement by P. On 
the 16th February the plaintiff required the 
delivery of the shares pursuant to the terms of 
the agreement, but it was at the same time 
verbally agreed between him and the defendant 
and P.. that they should be delivered by P. to 
the plaintiff, not on the 18th February, but on 
the 2nd March, at Paris. To an action on this 
agreement the defendant pleaded, that on the 
18 th February it was agreed between the plain- 
tiff and P.. without the knowledge or consent of 
the defendant, that the shares should not be 
delivered according to the notice given by the 
defendant to P. (i.e. for the 18th February), but 
that the contract should be carried over, and the 
delivery of the shares postponed until the 1st 
March'; and so that?, made default with the 
leave and licence of the plaintiff. The replica- 
tion denied that it was so agreed: — Held, that 
this put in issue not only the fact of the agreement, 
but also the fact that it was made without the 
knowledge or consent of the plaintiff. Harqrea vm 
v, Parsons. 13 M, & W. 561 ; 14 L. J., Ex. 
250. 

3. Evidence. 

Judgment against Principal not binding on 
Surety apart from Agreement.]-— In the absence 
of special agreement a judgment or an award 
against a principal debtor is not binding on the 
surety, and is not evidence against him in an 
action against him by the creditor, but the 
surety is entitled to have the liability proved as 
against him in the same way as against the 
principal debtor. Young, M,r parte, Kitehin, 
In re, 50 L. J., Oh. 824;' 17 Oh, D. 668; 45 
L. T. 90— C. A. 

A judgment in an action inter partes is only 
binding on the parties to the action and those 
claiming under them, except in a case where 
there is an express contract by G. to indemnify 
B, against an action brought against him by 
A. In such a case judgment in the action 
by A. against B. will be conclusive in an action 
by B. against C. upon the contract of indemnity, 
because that is the real meaning of such a 
contract, Marker v. Lewis, 43 L. X, Ch. 281 ; 
L. R. 8 Ch. 1035 : 20 L. X. 100 ; 21 W. R. 923, 
028. ] ' ' 

Accounts of Principal, j— An account delivered 
by a principal charging himself is evidence 
against hi- wnvtv, LtwmjJlx. Walker, b Bligh 
CN.a) 1. 

A rate collector s bond executed by him and 
sureties was upon the conditions that. the col- 
lector should collect the rates and pay the 
amount so collected to the Treasurer, that the 
collector should deliver mm and perfect accounts, 
and should, when required, deliver up his books 
and par to the treasurer such money as upon the 
balance of uiy account* should appear to be hi 
his hands. The rale collector absconded, and an 
tenon was commenced against the sureties, 
claiming 223 A ; the only evidence of the receipt 
by the collector of this sum was the entries made 
by him m hisacc unts -Held, tl at these entries 


were admissible' in evidence against the sureties. 
Ahbeylel x Guardians v. Sutcliffe, 26 L. B., Ir. 

' 332. * 

Limitation of Liability.]— To an action on a 
guarantee,, the defendant pleaded that the 
guarantee was given by him on terms which 
limited his liability thereunder : and the plain- 
tiff traversed this plea Held, that, in this 
state of the record, the plaintiff was not at 
liberty to object to the admissibility of evidence 
to prove what those terms were, on the ground 
that they were not shewn to have been reduced 
into writing. Galley v. Taylor , 2 Car. A K. 551. 

Nature of Service.] — A declaration stated the 
consideration to be that A. “would then engage” 
0. as traveller, and averred that. “A. did then 
engage C. ” ; it was proved that A. had pre- 
viously employed him in that capacity on one 
occasion .-—Held, that this proof was sufficient. 
Norton v. Powell , 4 Man. & G. 42 ; 11 L. J., C. P. 
202. • r 

Delivery of Goods.] — On a guarantee to pay 
for goods sold and delivered to a third person, 
what such person had said respecting the goods 
sold to him is not evidence to charge the person 
giving the guarantee ; the delivery of them must 
be proved." Emus v. Beattie , 5 Esp. 26. And 
see Bacon v. Chesney , 1 Stark. 192. 

Evidence that, according to the custom of 
trade, the plaintiffs delivered coals to N. K, daily, 
and that at the end of every month he gave a 
bill payable in two months, is not sufficient to 
charge "the defendant upon a guarantee for the 
payment of coals to be delivered to N. Iv. at a 
credit of two months from the delivery. Rail 
v. Hadley, 5 Bing. 54 ; 2 M. & P. 136; 6 L. J. 
(o.S.) C. P. 216. 

If, in an action on a guarantee for payment 
for goods to be supplied to A., the plaintiff avers 
that goods were supplied to A., and the defen- 
dant pleads non assumpsit, this admits the sup- 
ply of the goods to A., and no proof is required 
in support of the averment, and the plaintiff 
need not give any evidence that the goods were 
supplied, except with the view of shewing the 
amount of damages. Taylor v. Hillary , 7 
Car. & P. 30. 

Notice.] — A declaration stated that, in con- 
sideration that B. J. in his lifetime (of whom 
the plaintiff was administratrix) would execute 
a bond to W. J., in the penal sum of 600?., the 
defendant undertook that he would save harm- 
less and indemnify B. J., his executors and 
administrators, from any loss or damage, by 
reason of his executing the bond ; the declara- 
tion then averred the execution of the bond by 
B. J., his death, and the grant of administration 
to the plaintiff ; and that she, as administratrix, 
became liable to pay and satisfy the bond to 
W. J., of which the defendant had notice ; but 
that ho did not indemnify the plaintiff, as such, 
administratrix, from loss or damage by reason of 
the execution of the bond; by, means whereof 
she, as administratrix, was called upon, and 
forced, and obliged to pay, and did pay to W. J., 
310?., secured by the bond, and a further sum for 
the costs of au action against her. Plea, time 
the plaintiff, as administratrix, was not called 
upon, or forced, or obliged to pay. noi did she 
pay to 5V . J., the moneys in the declaration 
mentioned, nor was she damnified, as therein 
mentioned. The bond, when produced on the 
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trial, appeared to be subject to a condition for j were distrained for tlie rent and taxes. In an 
repayment of the sum secured, with interest, action upon the agreement for not indemnifying, 
“ at or before the expiration of six months* the declaration alleged that goods or chattels of 
notice to be given to pay the same,” and there the plaintiff were in and upon the premises with 
was no proof of such notice having been given, the leave and licence of the defendant, and were 
The defendant had notice of the action being liable to be seized and taken ; and afterwards 
commenced against the plaintiff on the bond the goods were lawfully seized and taken as a 
(which was stayed by a judge’s order on pay- distress for arrears of rent due under the lease 
me nt of debt and costs), and did not come in to in respect of the premises, and sold. The defen - 
defend it: — Held, that this was sufficient to dant pleaded that no goods or chattels of the 
entitle the plaintiff to recover on the above plaintiff were at any time in and upon the 
issue. Jo/m v. William*, 7 M. & W. 493; 9 premises with the leave and licence of the defen- 
D. P. C. 2 52 : 10 L. J., Ex. 120. dant, nor was any part of the goods lawfully 

If, in an action on a bond against a surety, seized or taken as and for a distress, or sold or 

nonpayment by the principal, after a notice in disposed of as alleged : — Held, that the state- 

writing required by the condition, is averred in ment relating to the leave and licence was im- 
the declaration, and the defendant suffers judg- material; and that the substance of the plea 
merit by default, it is not necessary to give was, that the plaintiff’s goods had not been seized ; 
evidence of the notice, because the allegations and that as the facts involved in the issue raised 
of the declaration are not put in issue, j Bar-wise thereon had been found for the plaintiff, the 
v. Mumdl, 3 Car. & P. 608, verdict upon such issue should have been entered 

_ _ for him. Groom v. Much. 2 Man. & CL 567 : 2 

Negligence of Party Guaranteed.]— The con- gcott ( N E .) 89 . 10 L, j G. P. 105. 

clitiou of a bond recited a deed or dissolution or jn an action by a lessee against the assignee of 
partnership between the plaintiff and J..,. rn a lease for a breach of a contract by the assignee 
which was recited an agreement that, subject to indemnify the lessee against a failure to per- 
to the adjustment of the partnership accounts f orm the covenants contained in a lease, he sought 
as therein mentioned, the stock-in-trade and ^ recover the whole costs, as well those paid by 
partnership effects should belong absolutely to bim on taxation as extra costs paid by him to 
1\, and. all debts due from the partnership should p| s own attorney, incurred in unsuccessfully 
be paid by T. ; and that 1., and the defendant defending an action brought against him by the. 
as his surety, should indemnify the plaintiff oy j essor f or a breach of one of the covenants in the 
their joint am L several bond against the partner- x ease committed after the assignment Held, 
ship debts ; and the condition was that L. and that the lessee was entitled to recover the extra 
the defendant, or one of them, should indemnity cos bs sxs well as the taxed costs. Howard v. 
the plaintiff against the payment of the partner- Loteqn)te 40 L. J., Ex. 13 ; L. R. 6 Ex. 43 ; 23 
ship debts, and all costs, ami all actions to be 396 ; 19 W. R. 188. 

brought in respect thereof. lo a declaration on Q n t be dissolution of a. partnership between H. 
this bond, . which set out the condition, and a an( x £ h. assigned to E. all his interest in two 
breach of it in nonpayment of a debt due from bouses belonging to the partnership held under 
the partnership to M., who, m consequence, sired su bleases from C. and D., and R. covenanted to 
the plaintiff and T. for it, the defendant pleaded r rents and observe the covenants and. keep 
that, if the plaintiff was. damnified, it was jjj n demni tied against them. R.’s executors sold 
through his own default Held, that under this t b e houses to B.. and B. to a company which 
plea the defendant could not give m evidence went into liquidation. The landlords C. and D. 
the deed of dissolution, to shew that it con- thereupon sued H. for the rent, and he paid it 
tained certain stipulations as to the adjustment for th< * wbole of the year 1882. D. also made a 
•of the accounts, which the plaintiff had not l a vg e demand against H. for breaches of covenants 
performed, not having paid over to 1. a balance tQ " re p a i r but H. made no payment. On the 
•alleged to be due to the latter on such adjust- j^th of March. 1883. D. assigned his reversion to 
ment. White v. AnM, 1 M. k W. 848 ; 1 H aild in May, 1883, H. acquired CDs reversion. 
Tvr. & (x. 785 ; o L. J., Ex. 180. j In June, 1883; H. bought the leasehold interest 

Reduction of Damages.]— Held, also, that . in both houses from^ the liquidators of the com- 

the defendant could not shew, in reduction of P an .y» and covenanted thenceto 1 P a 7 

•damages, that the costs of T/s defence to the 1 ^ and observe the covenants H. flight to 
action brought by M. were much less than the P«*e against the estate of R foi the sums i»id 

costs incurred bv the nlaintiff lb tor rent ’ tor the rent payable at Lady Day, 1883, 

•cOisT:s incuilu.1 0\ me piaiuiiu. j. ( . W] amnnnt, of thedilanida.- 



request of it, s widow,' renounced pro ware j ana 
allowed the widow • to take out administration, 
in consideration of which Mrs. it. and her 
brother gave him a memorandum, undertaking 
to indemnify him against all his liabilities as 
surety for II. on several -instruments, and under 
the accommodation bill, but not beyond the 
amount of the assets. The holder of the bill 
pressed the plaintiff for payment, the plaintiff 
paid him, and tiled a bill against Mrs. E. and her 
brother for indemnity out of the assets Held, 
that however the case might have stood apart 
from the memorandum, Mrs. R. had thereby 
estopped herself from treating the plaintiff’s 
payment to the bill-holder as voluntary, and not 
made in satisfaction of <a legal liability, and that 
she had therefore no defence to the suit : and that 
although the demand against her brother might 
be of a legal and not of an equitable nature, yet 
as he was surety in respect of a demand which, 
as against his principal, was the proper subject 
of asuit- in equity; he was properly made a party 
to the suit. Atkins v. Her ell, 1 De (t. F. & J„ 
300: 

liability for Interest.] — A. covenants to indem- 
nify lands settled on E. from certain debts, the 
interest in which B. is afterwards obliged to pay: 
B. is entitled under the covenant to come against 
the estate of A. for the sums so paid for interest, 
together with interest thereon. Fergus v. Gore? 
1 Bch. & Lef . 107. 

Costs — Title to Lands.] — The defendant con- 
veyed premises to the plaintiff, and covenanted 
for good title. An action was afterwards brought 
against the plaintiff by a party having a better 
title, and the plaintiff compromised it for 550/. : 
— Held, that the plaintiff, in an action for breach 
of covenant, might recover the whole sum paid, 
and his costs as between attorney and client in 
the compromised suit, though he had given no 
notice of that suit to the defendant. For, in an 
action on a general guarantee, the only effect of 
such want of notice to the indemnifying party 
is to let in proof on his part that the compro- 
mise was irn providently made ; and it lies on 
him to establish that fact, which was not done in 
the present case. Smith v. Compton, ?> B. & Ad. 
407 ; 1 L. J.. K. Ik 140. 

Action undertaken at Bequest.] — In 

consideration of the plaintiff’s having, at the 
instance of the defendant, consented to pay to- 
the holder the amount of a dishonoured bill of 
exchange on which the defendant was liable as- 
indorser, and to bring an action on the bill in the 
plaintiff’s own name against the acceptor, the 
defendant gave to the plaintiff the following 
guarantee ; “ 1 hereby agree to be answerable 
to you for all costs, damages, and expenses, 
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ing been commenced against 'a up the affairs of the company. The plaintiff 
nissory note, he agreed, that, if was adjudged to be a contributory, and a sum 
:ld take proceedings against the was directed to be collected, such sum being 
ae surety) would pay the extra composed of one of the sums mentioned in the 
thereby; the plaintiff having second schedule to the agreement, and the rest of 
lxIs issued execution against the it consisting of costs and expenses occasioned 
dance due on the note, and also by and incidental to the proceedings under the 
the court ordered the execution winding-up. The plaintiff having been ordered 
the extent of the costs included to pay a proportion of the sum directed to be 
Pugh, 2 D. IV C. 360, collected, and having paid the same, brought an 

' ’ , _ _ . .... action against the defendants under the agree- 

>r Debt Clearly Due. j A person ment . — Held, that the agreement merely pro- 
not charge the person muemni- ^ ec ^ G( ^ the plaintiff against the claims mentioned 
josts of defending an action roi j n ^ ie schedules, and against the costs and 
ue unless authorised by him to expenses to which the plaintiff might be put by 
v. liijynm. 1 M. cc Jl. -U >. reason of the enforcement of those claims : and 

-—A sheriff sued for a wrongful consequently, that the plaintiff was not entitled 
the action without communi- to recover beyond the amount of the sum men- 
xecution creditor, who was liable tioned in the second schedule, and which was 

y . Held, in a subsequent action included in the amount directed to be collected, 

against the execution creditor, and that the costs and expenses which he had 
tie sheriff to recover the costs of been compelled to pay were not of the character 
jrmer action, it should be sub- contemplated , by the agreement, and could not 
ary to say whether the course be recovered by him from the defendants. 
Sliding the former action was Tanner v. Woolmer, 8 Ex. 482 ; 22 L. J., Ex. 259. 

a* all the circumstances of the Av , Taoeia i 

V. Bonn, Xr, K, 7 C. L. 32. „ — Covenant on Assignment of Lease.]— 

’ See Howard v. Locegroce, supra, col. 1318. 

~ : Alleged Wrongful DUtress.]-See IMett 
iTs name to be put on the list of v * ^ la Salle, supra, col. 13.19. 

ommittee of a railway company, charge on Property — In Eavour of Co-partners 

its undertook to indemnify the — Extent of Liability,] -—A banker took three 
l personal responsibility, and to o-entlemen into partnership without, an inquiry 
ss against all costs, charges and q, e ( n g made into the accounts, and gave them a 
(I been or might be incurred in • c j iai ^ e on all his estates, by way of indemnity 
irmation ot the company, their against all his liabilities at the time they entered 
’tisements, surveys and other | ut0 partnership : — Held, to be only an indem- 
, r ing out the company, applying n jty against what they should be called on to 
irliameiit, or an j thing i elating on account of his liabilities; hut of their 

that this was an indemnity pHvate means, independent of the banking 
ilaims . only, and therefore did l bllsiness ^ Qrf jlU v . krglU, IB W. E. 85. 


, f way of security, alleging it to be sufficient in 
bers ot va f ue a p ove incumbrances, but which turned 
TU, out to be otherwise : — Held, that the acceptor 
* i fi l was entitled to have so much as he had paid, and 
id that i nterest? as the property was insufficient to pay, 

. wl 6 raised and paid out of the general estate of the 
net the { ] eceasec j third person. Ingram v. Thorp, 7 

1 P la,1 !‘ Hare. 67. 

11 such 

contri- Conveyance of Estate by way of Indemnity-- 
o wards Eight to Beconveyance. ] — Upon the occasion of 
freeing a bond being executed by A. and B. to secure 
m that money lent to A., the title deeds of an estate 
tie had purchased by A. were deposited with B. as an 
mt the indemnity against his liability upon, the bond ; 
d been the legal interest in the estate was likewise con- 
fv and V eyed to B., and it was agreed that he should 
claims a /po hold it as an indemuiry. After the death 
in the 0 f i). his executor delivered up the title deeds to 
images A. upon a false represe n\ bv him that the 
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firm in the Argentine Republic to intiemiiify 
them against a particular claimant, the company 
being: at liberty to use the name of the firm in 
defending any action brought by the claimant, 
and the firm agreeing to give all assistance 
required. At the time when this- 'contract was- 
ent ered into an action had been commenced in 
this country by the particular claimant ; it was 
defended by the company in the name of the 
firm, and in their pleadings the company stated 
that E. had become the surviving partner of the 
firm. Judgment was given in the action against j 
the firm, but no execution had been issued, and 
it appeared that E., who resided in the Argentine 
Republic, had no property in this country. E. 
brought an action against the company to 
enforce the contract of indemnity : — Held, that 
as it appeared that E. had no property in this 
country, and as no steps had been, taken to 
enforce the judgment in the Argentine Republic;- 
she was not damnified by the judgment against 
the firm, and was not therefore entitled to relief 
under the contract of indemnity. Ed do iv ex v. 
Argentine. Loan Co.. 63 L. T. 364 — C. A. 

A surety on a bond to secure a money debt 
was secured by another bond of indemnity entered j 
into by the principal debtor’s father, who had j 
died, having devised property specifically upon 
trust to pay the debt. The creditor having j 
applied to the surety, the surety had recourse to j 
the executors, who said they had no funds in 
hand, and that they were unable under the will I 
to, raise fhe-mpfi^ of any portion of the j 

testator^ -estate, except under a decree of the j 
court : — Held, that the surety, though he had j 
not actually paid anything, was entitled to j 
maintain a bill against the executors for 
administration, payment of the debt and in- 
demnity. Wooldridge v. Abrm, L. E. 6 Eq. ' 
fin ; 16 W. E. 905. 

Held, also, that it was not necessary that the 
bill should be filed on behalf of all the creditors. 
Ik 

Specific Performance before Breach.] — In 

equity a contract to indemnify can be specific . 
callv enforced before there has been any such 
breach of the contract as would sustain an action i 
at; law. In equity the plaintiff need not pay i 
and perhaps ruin himself before seeking relief. 
He is entitle* l to be relieved from liability. 
Johnston v. Sdrage Association, 19 Q. B. I). 460 : 
57 L. T. 219 ; 36 W. K. 56 ; 6 Asp. M. 0. 167. 

Injunction to restrain Action. j— The defen- 
dant sued at law on an indemnity bond : the 
plaintiff filed this bill for an injunction, without 
offering to make any recompense for the damage 
actually sustained ; the bill was dismissed, j 
Cod half v. 2 Amstr. .543. 

Parties to Action-~Privity.]—The defendant I 
by ||| answer insisted that he was entitled to I 
have relief over against A. for whatever he | 
should be decreed' to pay the plaintiff. There; 
™ no \ any privity between a! and the plaitj- 
riil; : — Held, that A. was not a necessary ]>artv 
^ W.-fion. v. Trhnlosfnn (Lord). 5 
Ir. Eq. R, 511. 


PI:,. A, 




: , 2 , Implied. 

Against Payment of Rent. 1— A lessee of a 
rriii for an imexpirecl term at a yearly rent. 
Ijay^.nlo quarterly, gave up possession ’ to the 
defendant, under an mralid assignment of ihe 


• f unexpired residue of the lease. He entered, occu- 

• pied and paid the reserved rent quarterly to the 
lessor for the lessee. The lessor never accepted 

, or objected to the defendant as his tenant. The 
i defendant quitted on a quarter-day without 
; j giving the lessee any notice to quit : — Held.. 
. S that a promise by the defendant to indemnify 
i the lessee against the rent for any period after 
: the defendant had ceased to occupy, could not 
be inferred as a matter of law. Crouch v. 

! Tmfoninff or Ir eg owning, 41 L. J., Ex. 97 
L. k. 7 Ex. SS ; 26 L. T. 286 : 20 W. E. 536. 

A., who held certain lands under lease at a 

• I rent, gave possession of a small part thereof to 
' B., on the terms that he was to hold rent free, 

i ; and make certain expenditure in buildings, 

; j which was done. C. afterwards acquired the 
; residue of the holding from A., subject to this 
i arrangement, and for many years paid the 
, entire rent reserved by the lease. One year’s 
: rent being due, the landlord brought an eject-. 

; ment, and B. paid the rent claimed in order to 
, save the lands from eviction : — Held, that lie 
was entitled to recover the amount from C. in 
an action for money paid. Murphy v. Davey, 
j 14 L. E., Ir. 28. 

Against Distress— On Sub-Tenant.]— A defen- 
I dant field premises under a lease from H. at a 
j certain rent, and entered into an agreement 
| with one X. for the sale of all the household 
; furniture, <kc., on the premises for a certain sum, 

! to be paid by instalments, covenanting, on pay- 
ment of the whole of the purchase-money, to 
j demise the premises to X. for twenty-five years ; 
i the lease to contain the like covenants on the 
| part of XL as were contained in the lease under 
| which the defendant held. The agreement also 
contained a covenant that X. should, in the 
| meantime, and until such lease should be granted, 
pay the rent and perform all the covenants 
I which would be to be performed by him in case 
! the lease was actually granted, with a power of 
distress for nonpayment of the rent. X. was let 
i into immediate possession under this agreement, 

: and paid the rent. The defendant neglecting to 
j satisfy the rent due to the superior landlord, the 
j latter distrained and sold the goods of X. : — 
Held, that there was an implied duty on the 
defendant to indemnify X. from the consequences 
of the nonperformance of his covenants with 
the superior landlord, and that case was the 
i proper form of action for the breach of such 
implied duty. Hancock v. (Mfiyu, 1 M. A Scott 

■ 521 ; 8 Bing. 358 : 1 L. J., (A P. 104. 

The plaintiff took of the defendant a house at 
a yearly rent, under an agreement, bv the terms 
of which the latter undertook that,” up to the 
! date of the agreement, he had paid, or would pay. 

■ *• all arrears of rent, rates, taxes, or assessments h ; 

| and the former agreed, that -from ami after 

• that day, the same should be kept paid by him 
| for the time he might occupy the premises." At 
| the expiration of the first quarter, the superior 
; landlord distrained for rent Held, that there 
, was no implied duty in the defendant to indem- 
nify the plaintiff against tins claim, al though 

the agreement between them stipulated for a 
-4 yearly rent ; the defendant having, by the sub- 
M luenc clause, ex-presslymiderrukci to ketq the 
n served rent paid. Cpton y, Forgo mac 3 AL A 
Scot t, 88. > 1 


the superior landlord, it is no answer that at the • 
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time of the distress made by the superior land- with the plaintiff that in consideration of his 
lord (the breach complained of) there was more son’s goods having been seized and sold on behalf 
rent due than that distrained for. B riant : v. of the society in respect of an alleged claim 
Pilcher y W C,B. 354 ; 1 Jur. .(N.S.) 1020 ; 3 against him, he would pay 300Z. per annum to 
W. E. 483. the plaintiff until he should have paid a sufficient 

sum to pay the trade creditors of his sons in full. 

On Goods of Stranger.] — There is no obli- The plaintiff having brought the present action 

. gat-ion upon the owner of land, arising from the to recover L200Z. due by virtue off the above- 
mere circumstance of a stack of wheat being law- mentioned agreement, or in the alternative 
fully there, to indemnify the owner of the stack 1,300/., the value of the goods seized : — Held, 
from the loss occasioned by a seizure and sale of that even if the 'defendant’s- 'express- promise to 
the stack by the ecclesiastical commissioners, by pay 1,200/. was not legally binding upon him, 
virtue of 6 1C 7 Will. 4, c. 71, for a tithe rent- nevertheless the action was maintainable ; for 
charge upon such land. Grijfinhoofe v. Ba/ubuz , although the decision upon the interpleader sum- 
5 El. & .B1. 746 ; 25 L. J., Q. B. 237; 2 Jur. (N.S.) mons did not estop the defendant from shewing 
392 ; 4 W. E. 131 — Ex. Ch. that the seizure by the sheriff was unlawful, 

nevertheless he had by his conduct led to the 

To Bailiff.] — The defendant, an attorney, seizure, and the goods of his sons had been 

employed the plaintiff to levy a distress for rent i legally taken for his debt ; the defendant, there- 
upon the premises of an auctioneer, urging him ! fore, was bound to indemnify his sons, and the 
to make the levy forthwith, assigning as a reason plaintiff, as their trustee in bankruptcy, was 
that there was a large quantity of furniture in entitled to have judgment entered for him for 
the auction room; and by the warrant, he the sum of 1,200/., which he was willing to accept 
directed him to distrain “the several goods and instead of 1,300/., the value of the goods seized, 
chattels on the premises.” Acting upon these lb, 
instructions, the plaintiff caused all the goods 

upon the premises to be seized. Some of the Delivery of Goods claimed by Third Parties.] 
goods so seized turning out to be protected from — The plaintiffs were in possession of certain 
distress, the owners brought actions, and even- trucks, which were claimed by the defendant, 
tually the goods were restored to them, and the and also by the proprietors of a colliery. A cor- 
plaintiff incurred costs: — Held, that, under the respondence took place between the plaintiffs 
circumstances, an indemnification of the plaintiff and the defendant, in which the plaintiffs asked 
against the consequences of pursuing the defen- for an indemnity if they should deliver up the 
dant’s instructions was implied by law. Topin'- trucks to the defendant. The defendant, without 
v. Grant \ 7 Scott, 620; 5 Bing. (N.O.) 636; 2 giving any answer as to the indemnity, wrote 
Arm 110; 9 L. J., C. P. 180. requiring the plaintiffs to send the trucks back 

Held, also, that the plaintiff’s conduct in the to him, which they thereupon did. The colliery 
premises did not exhibit such a degree of negli- proprietors then brought an action against the 
gence and want of skill, as to afford an answer plaintiffs for conversion of the trucks ; and their 
to an action for his work and labour, lb. claim proving well founded, the plaintiffs were 

obliged to pay a sum of money, in settlement of 
Goods Lawfully Seized for Another’s Debt.] — the "action, which they sought to recover from 
As a general rule, where one person’s goods are the defendant upon a contract of indemnity : — 
lawfully seized for another’s debt, the owner of Held, that there was, under the circumstances of 
the goods is entitled to redeem them, and to be the case, evidence of an implied promise to 
reimbursed by the debtor against the money paid indemnity. Dwjdnle v Zorerha/, 44 L. J., C. P. 
to redeem them, and in the event of the goods 197 ; L. K. 10 C. P. 196 ; 32L.T. 155 : 23 \V. K. 391. 
being sold to satisfy the debt the owner is The principle upon which in such cases a con- 
entitled to recover the value of them from the tract of indemnity is. implied is not confined to 
debtor ; and the right to indemnity exists cases of principal and agent, or employer and 
although there may be no agreement to indem- employed. Ib. 
nifv. and although there may be in that sense no 

privity between the owner of the goods and the After Sale of Shares.,] — The plaintiff, being 
debtor. Ill man dr v. Witllinfjfvrd , 54 L. J., the holder of shares in a mine worked on the 
Q. B. 305 : 14 Q. B. I). 811 ; 52 L. T. 720; 33 cost-book principle, sold them to the defendant, 
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agreed at a meeting of directors that H. should pressure of law to pay the. sum in question in 
retire from being a director and a shareholder on order to release the ship from arrest and get 
the terms embodied in a minute, as follows: — possession of her, there .was_ an implied promise 
« H.'s shares to be taken at par. Release and on the part of the defendants to repay them 
indemnity mar be arranged by the solicitors of that sum, inasmuch as the. mortgagor and the 
the parties. "(Signed) *F. K., chairman.” H. defendants (the co-owners) were liable to the 
retired, and his shares were cancelled. W. was captain for the disbursements juade by ^ him. 
hot present: at the meeting at. which this minute The Orchis , 5RL. J.. P. 31.; -15 P. T). 38 •; 62 
was passed, but was aware of the transaction, L. T. 407 ; 38 W. R. 472 ; 5 Asp. M. L. 501 — 
and expressed no disapprobation though he did C. A. 

no act to ratify it. It was subsequently deter- . * _ , , . . . 

mined, under the winding up of the company, On Sale of Equity of Redemption,] J here is 
that the cancellation of H.’s shares was invalid, an implied promise by the purchaser ot an equity 
and that he was a contributory : — Held, that W. of redemption to indemnify the vendor against" 
was not under any liability to indemnify H. the mortgage debt. Bridgman v. tiaw, 4() Vv. R. 
against the liabilities of the company arising 253. 

after H.’s retirement. Walker, Bw parte , St. • _ . 

Marylehone Banking Co ., In re , 26 L. J., Ch. 261 ; Mortgagee postponing Charge at Mortgagor’s 

2 jhr. (n.s.) 1216 ; 5 W. R. 26— L.JJ. Request.] — Where, at the request ot a mortgagor. 


Expenses of Captain of Ship.] 


r., Ch. 261 : Mortgagee postponing Charge at Mortgagor’s 

Request. ] — W here, at the request of a mortgagor, 
a second mortgagee postpones his charge for the 
When the purpose of facilitating a further charge for the 


owners of a ship instruct the captain to make benefit of the mortgagor, the court will imply a 
purchases in a foreign country, and to draw bills promise on the part of the mortgagor to indemnify', 
upon them in payment, the promise implied by the second mortgagee, and allow a proof against 
law is not a promise to accept or pay the bills, the bankrupt mortgagor’s estate for the amount', 
but a promise to indemnify the captain against which the second mortgagee would have received 
any loss or damage sustained by him from having out of the proceeds of sale of the estate if he had 
drawn the bills. Huntley v. Sanderson, 1 C. &M. not consented to postpone his charge. Ford , F;c 
467 : 3 Tyr. 460 ; 2 L. J., Ex. 204. parte, Chappell, In re, 55 L. J., Q. B. 406 ; 16 

Where a master of a ship which was damaged Q. B. D. 305 — C. A. 
bv perils of the sea (being exclusively the agent 

of the shipowner, in ordering repairs or borrow- Bail.]— A. entered into a recognizance of bail 
ing money on bottomry bond for such repairs) for R. on the removal by certiorari of an indict - 
hypothecated at a foreign port by a bottomry ment for conspiracy. B. was convicted, and the 
bond for necessary repairs, the ship, freight and recognizance was estreated for .nonpayment of 
cargo, amongst which were the plaintiff’s goods, the prosecutor’s costs : — Held, that A. might 
and in consequence of the ship and freight maintain an action against B. as upon an implied 
realising less than the sum borrowed, the plaintiff indemnity. Jones v. Orchard, Q. 61-1 ; 24 
was obliged to contribute towaulsthe difference, L. J., C. P. 229 : 1 Jur. (N.S,) 936. 


and also to pay his proportion of the costs of a 
suit, instituted in the Court of Admiralty by the 


Request to get Bills accepted against Bill of 


l.l I : i 


^ obligee of the bond : — Held, that the plaintiff Lading— Forgery.] — The defendant, a merchant 

might maintain an action against the owner of at Newcastle, was a customer of the plaintiffs, 
III! the ship on an implied promise to indemnify, bankers at Newcastle, whose London agent was 

jljf Benson v. Duncan , 3 Ex. 644 ; 18 L. J., Ex. 169 ; the Union Bank of London. H„ a merchant at 

Jr 14 Jur. 218— Ex. Ch. Wolgast, in Prussia, wrote to the defendant that 

™ A captain of a ship, in order to avoid expense, he was inclined to consign to him a cargo of 

accepted the offer of a company to tranship wheat, and asking for how much, and at what 
some goods temporarily on board one of their date, the defendant would open for him. a credit 
vessels. The goods were afterwards removed to in London. The defendant wrote in reply : ki You 
another vessel for the greater convenience of the may draw against transmittal of bill of lading at 

company, but it was unfit to hold the goods, and 30*. to 32*. per quarter in advance for your best 

they were lost. The captain, at the end of his yellow wheat, on our account, at fourteen days, 

voyage, declined to pay the value of the goods to one, two. or three months’ date on the Guinn 
the consignees, who held the bills of lading ; he Bank of London.” H. afterwards wrote to the 
was then sued, and judgment was given against defendant that he was about to consign to him 
him. In an action to he reimbursed the damages, 8,320 seheffels of wheat, shipped by the vessel 
and the costs of the proceedings against the “Anna,” Captain, K., and thatlicaiiuexctl duplicate 
captain : — Held, that the company was bound to bill of lading. On the same day H. wrote to the 
pay the value of the goods only, and not the costs Union Bank that he had drawn on them six bills 
of the action, as it ought not to have been of exchange for 400/. each, for account of the 
defended. Ikmneherg v, Falkland Islands Co., defendant. The Union Bank having no instna> 
17 O. B. (N.s.) 1 ; 34 L. J., 0, P.34; 10 Jur. tions. sent the letter to the plaint ill’s. Messrs, B. 
(N,s.) 940 : 10 L. T. 530 ; 12 W. R, 714. and C. afterwards presented to the Union Bank, 

The plaintiffs were the registered mortgagees for acceptance, six bills of exchange for 400/, 
J tva 1 3 -eight sixty-fourth shores in a ship, the each, drawn and indorsed bv ML together with a. 
defendants 1 ing tin owners of the reddiu of papm wri ing. j wy« r inn h V a bill ,f j a ling, 
ovh shares The captain, having incurred a debt indorsed by JL in blank.' The nlaln tiffs ha v in- 
fer necessary disbursements made by ■■■him,' jnsti- "sent to the defendant the letter which IL 
n d proceedings in rem against the ship and addressed to the Union Bank, ilu def d a ui 
arrested her in the Admiralty Bivision. The came to the plaintiffs’ bank, and had some oon- 
plaintiffs, in order to obtain the release and get vernation with the manager, respecting the ear<v> 
possession of the ship, paid the captain’s claim, of wheat supposed * him 'been shinpc !a i'f. 
together with the costs of die nroeeedinos • — w non tbr* 0 1 ... ,,,, e< .. o — ,,,, 


______ 



PRINCIPAL AND SURETY- 


■Other Indemnities. 


The defendant then wrote to the 
as follows : “AVe shall feel obliged by 
JSting the Union Bank of London to 
drafts of Mr. H. for 2.400/., against pro- 
ved bill of lading of 8,320/. scheffels of 
4 Anna, 5 U. K,, master, on our account.” 
Bank, at the request of the plaintiffs, 
he drafts, and the plaintiffs debited the 
with the amount. Before the draft 
ic it was discovered that the bill of 
forged, and that no cargo was shipped 
fie “ Anna.” H. was afterwards cou- 
ntering a forged bill of lading. The 
ik having paid the bills, and debited 
ffs with the amount : — Held, that the 
were entitled to recover the amount 
defendant on an implied contract to 
them. Woods y.Thiedemaun, 1 H. & C. 
B. 846. 


recover compensation against the tramway com- 
pany, who at once gave notice of the action to 
the plaintiffs, who passed on the notice to the 
defendants, and claimed to be indemnified by 
them. The defendants repudiated all responsi- 
bility or liability, and refused to have anything 
to do with the defence of the action. The action 
was eventually compromised by the plaintiffs, 
who paid to H. 110/. for damages and costs, 
and also incurred costs themselves in defending 
the action up to the compromise and in com- 
promising to the amount of 18/. l,v. id. : — Held, 
that the plaintiffs could not recover the costs 
paid to H., or the costs incurred in defending 
or compromising the action, although the costs 
were reasonably incurred, and though the plain- 
tiffs did in fact benefit the defendants in so 
incurring them by reducing the claim of H. 
Fisher v. Val de Travers Asphalt e Paving Co 
! 45 L. J., G. P. 479 ; 1 C. P. I). 511 ; 35 L. T. 
366. 

H. having contracted with the plaintiffs, who 
were carriers, for the carriage of two pictures 
from London to Paris, the plaintiffs contracted 
with a railway company for the carriage b} r 
them of the pictures over a part of the distance. 
The pictures were damaged on the journey by 
the negligence of the company. H. thereupon 
brought an action against the plaintiffs, who 
gave notice of it to the company, and requested 
them to defend it. They refused, and told the 
plaintiffs to take their own course. The plain- 
tiffs defended the action brought against them 
by H. without success, and then brought an 
action against the company to recover not only 
i he damages found by the jury to have been 
sustained by H., but also the costs of the 
unsuccessful defence. The company paid the 
damages into court, and disputed their liability 
as to the costs ;■ — Held, that the costs were not 
recoverable, inasmuch as they could not be con- 
sidered as the natural consequence of the default 
of the company, the contracts between H. and 
the plaintiffs, and between the plaintiffs and the 
company, having been separate and independent. 
Barer dale v. L. Cl <$* B. By., 44 L. J., Ex. 20 ; 
L. B. 10 Ex. 35 ; 32 L. T. 330 ; 23 W. B. 167- 


Breach of Trust, 


are two 

trustees and the management of the trust is left 
•in the hands of one, and the acting trustee 
commits a breach of trust, the passive trustee is 
not entitled to an indemnity from the acting 
trustee, unless there are some special circum- 
stances, as where the acting trustee is the solicitor 
for the trust, or has derived a personal benefit 
from the breach of trust. Lockhart v. Reilly 
{25 L. J., Oh. 697) and Thompson v. Finch (8 
Be G. M. & G. 560) distinguished. Bakin v. 
Hughes. 55 L. J.. Ch. 472 ; 31 Cli. D. 390 ; 54 
L, T. 188; 34 W. B. 311— C. A. See further 


Of Distress.] — See Topi is v. Gram, 


To Trustees.]— aS&v? Trust and Trustee. 


To Executors and Administrators.] 

Executor and Administrator. 


On Sales of Land .] — Se 

CHASER. 



PRISON 


PRISON, 


1. Prim, 1331. 

2 . Officers. 1332 . 

3. Prisoner#. 

a. Treatment of. 1334. 

b. Expenses caused by. 1335. 
e. Proceedings against, 1336. 

d. Escape — See. Criminal Law 

e. Bail — See Criminal Law. 

4. Colonial — See Colony. 


Newgate.]— -T.be corporation 
not authorised by 4 Geo. 4, c. ( 
orders for the regulation of 1 
prevented justices of the peace 
of Middlesex from committing 
with misdemeanor to that gaol 
6 A. & E. 226 ; 1 N. & B. 515 ; 1 
6 L. J., M. C. 81. 

The clerk of the sessions of 
Newgate is not entitled to any : 
convicts sentenced to imprison: 
labour. Per/, v. Palter. 2 N. A 1 


1. Prison. 

Lands purchased for Prison Purposes vesting 
in Prison Commissioners.] — In 1867 the justices 
of the county of M. bought land covered with 
houses subject to leases for long terms, several 
years of which remained unexpired. The land 
and the houses were conveyed to the clerk of the 
peace for the county “ upon trust for the 
justices of the county of M., for the purposes of 
the Prisons Act, 1855, and upon or for no other 
trust, intent, or purpose whatsoever.’* The land 
and houses were never used as part of the prison. 
An action having been brought to try whether 
the reversion in the land and houses was in the 
prison commissioners or the justices, the defen- 
dant proposed to adduce as evidence the minutes 
of the proceedings of the justices in order to 
shew that the land had been bought for the 
purpose of rendering the prison more com- 
modious or safe: — Held, that the reversion in 
the land and the houses standing thereon had 
passed to the prison commissioners by virtue of 
the Prisons Act, 1877. Prison Commissioners v. 
Middlesex ( Clerk of the Peace'). 51 L. J., Q. B. 
433 : 9 Q. B. D. 506 ; 46 L. T. 864 ; 30 W. It. 
881 ; 46 J. P. 740— —C. A. 

Per Jessel, M.K. : That the conveyance having 


.] — By 52 
tson for' the: 
therefore 
cannot be 

L. J., Q. B. 


Geo. 3, c. ccix., 
reception of cr 
a person comm 
detained there, 

146 ; 9 L. T.-H 
By 12 & 1 
distress whereon to levy a poor 
with costs, two justices 
their warrant of commitment a. 
in default to the common _ 
tion for any time not exceedim 
:he sums 


3 Viet, c. 14, s. 2, in default of 
or highway rate 
arc empowered to issue 
Inst the person 
gaol or house of correc- 
tliree calendar 
therein mentioned be. 
iaid. Defaulters in payment of .rates, 
of which might be enforced under 
■street 

Held, that the warrants 
of commitment were civil and not cr 
cess, 

cross-street prison was rig r , 
to Newgate was wrong. Pcg.w Whiteerom 

•rernor'), 6 B. A H. 871; 34 L. J. 
193 : n Jur. (N.s.) 970: 12 L. T. 543 
10 Cox, C. O. 134. 


months, unless 
sooner p 
the paymen 
this statute, were committed to Whitectoss 
prison and Newgate 


. _ iminal pro- 

and therefore the commitment to White* 
"flat, and the commitment 
(treat 


Prison ((fo. 

M. C 

13 W. Pv. 1017 

House of Correction in Coldhath-fields.] — 

The governor of the house of correction in 
Cold bath-fields is justified in refusing to receive 
a person committed for default in payment of 
rates under 20 A 21 Viet. c. cxviii. s. 14. relating 
to Islington. Reg. v. Coldha.f It -fields {Co senior)., 
6 B. AS. 352 ; 34 L. J., M. C. 137 : 13 W. 1L 
681, 1017 ; 10 Cox, C. G. 125. 

Inquest on Prisoner — Jurisdiction.] — Not- 
withstanding the transfer of prisons to the- 
secretary of state by the Prison Act, 1877, a 
prison, as to which no rules have been made 
under s. 30 of the act, and which at the com- 
mencement of the Prison Act, 1865. was a prison 
belonging to a county, is still the county prison, 
notice. Due notice having been given that the although locally situate within the limits u£ a 
presentment of justices as to certain gaols would city, and therefore the jurisdiction to hold 
be taken into consideration at the April quarter inquests on prisoners dying in such prisons is in 
sessions for a county, the presentment was taken the coroner for the city, and such jurisdiction is 
into consideration at those sessions, and it was not affected by s. 171, sub-s. 1, of the Municipal 
resolved that the matter should be referred to a Corporations Act. 1882. Peg. v, Robinson, 19 
select committee to inquire into it. and report to Q, B. It 322 ; 57 L. T. 275; 35 \V. lb 81.3: 16 
the October sessions. At the October sessions Cox, C, 0. 287 : 52 J. lb 22. 
the report was taken info consideration without 

any fresh notice having been given, and an. order k> n FFlr x*’ijs 

was made In conformity with the report Held, 

that the power of a<ij< vnm nt was inherent in Liability -Detaining Wrong 1 ex-son. — T e- 
the sessions, and that it was competent to the keepei of a prison who receive? and letafns om 
court to adjourn the matter from the April to apprehended and charged in his custody under a 
the October sessions; that they had in effect warrant, nuts the risk of tin-: wm mur having been 
done so, th mgh not formally; that a fresh notice executed against the proper person : and though 
for the Octoboi sessions was nor necessary ; and acting bona fide, and without the means of 



PBISO.N 


expiration of a year from the date of his arrest* 
the plaintiff required the defendant; who .was 
governor of the gaol in which he was imprisoned, 
to discharge him, but the defendant refused to; 
do so, on the ground that the plaintiff had not 
obtained ;an order for his discharge from the court 
out of which the process of contempt ■ had issued : 
—Held. . that until such order had : been obtained, 
the-. plaintiff was not entitled to be discharged, 
and therefore that, as no such older had been 
made, an act ion for false imprisonment did mot 
lie for the detention of the plaintiff: in t custody 
under the attachment order for a period exceed- 
ing a year. Greases v. Jieene, • 4- Ex. IX 73; .40 
L. T. 216; 27 W. K. 416. S. P.. MvGnnhe y. 


— False Imprisonment — Protection of 

•rant.] — The governor of a prison is protected 
beying a warrant of commitment, -valid on 
face of it, and an action for false imprison- 
t will not lie against him for the detention 
prisoner in pursuance of the terms of such 
•ant. The plaintiff having been convicted 
court of summary jurisdiction and sentenced 
wen days’ . imprisonment, a warrant of com- 
neiit was issued directing that the plaintiff 
Id be. 'imprisoned in a certain gaol for seven 
The plaintiff was arrested on August 24, 
lodged in prison on August 25. The governor 
le gaol kept the plaintiff in prison until and 
ng August 31 : — Held, that, whether or not 
plaintiff's sentence ran from August 24 or 
ust 25, the governor was protected by the 


r/’lt 


M, was committed for a contempt of court in 
not answering to a bill in chancery. She was 
taken to gaol under a warrant addressed to the 
gaoler, which shewed on the face of it the cause 
of her committal. The plaintiff in the suit did 
not bring her to the bar of the court within 
thirty clays ; but the gaoler did not discharge 
her : — Held, that the duty was cast in express 
terms on the gaoler by 11 Geo. 4 & 1 Will. 4, 
c. 80. s. 15. to discharge the person in his custody 
under such circumstances, and as the warrant 
gave him notice, he was bound to discharge her 
after the lapse of thirty days, without an order 
from the sheriff or the Court of Chancery ; and 
that an action of trespass would lie against him 
for detaining her. J loone v. IU we, 38 L. J., Q. B. 

236 ; L. li. 4 Q. B. 486 ; 20 L. T. 606 : .17 \V. 11. 

729. 

The plaintiff, having obtained judgment against 
T\ in an action of assault and false imprisonment, 

sued out a ca. sa. ? whereon F. was taken and 

committed to the Queen s prison, of which the committed to prison under (> 
defendant was the keeper. F. afterwards peti- mu \ & 24 Viet. c. 127, s. 21 
tinned the Court of Bankruptcy for his discharge, solicitor, though not duly quail i 
under 5 & b A act. c. 116, and 7 k 8 \ ict. ca 96, prisoner within 28 29 Viet, 

and, having obtained from the commissioner an enacts that “ criminal prisone 
order for his discharge, was, in obedience thereto, prisoner char-red with or coin 
discharged by the defendant accordingly. The >Snch a person is not entitled t 
plaintiff having brought an action against the ; misdemeanant of the first class 
defendant for an escape : — Held, that, whether c> 21, s. 41. Osborne v. Wlnut 
this was or was not a debt from which the com- 263 : 18 Q. B. D. 471 : 56 L. 

missioner had power to discharge the prisoner, 397 ! 5] j) 437 (y a. Heve 

the defendant was protected, being bound to j 3^/ 

obey the order of the commissioner, who was A person who -is committed U 
acting judicially, in a matter over which lie had () f digress for nonpayment of 
jurisdiction. Thomas r. .Hudson, 14 M. .V: W. adjudged to be paid by a & 
^ ^ ^ : ■- '* ur - jnrbdietkm on an iuformm ion - 

62 • • ’ Vaccination Act, 1867, is a u c. 

I'lie plaintiff was imprisoned unde]* an attach- within the meaning of the T 
.rueut for a contempt incurred by him in disobey- s . 5, and mustbc ! reared as sue 
i.m m ordo of the chancery di\ sinn, which ./ Y , tinman*. 5 uL.T. : 

directed him to lodge a certain sum - f money to 297 . 4,2 j_ i\ 55 p 
the credit of a cause. The attachment order did 


3. Prisoners, 


. ' . V 


. 




a 


1885: PRISON. vcr,7:*Z 

Act. 18-79, authorises the Miction of imprison- liable. ^ f/ { R. 385 ; 15 Cox,-' 

incut with hard labour for default in payment ba». « • * q ' 3 ,, — XT. L. (E.) 

of a penalty adjudged to be paid by a summary. ; L. 0. i**> , * . * ‘ ■ : , 

convict ion. where the act on which the conviction : T . , $ Boroughs for Maintenance,]— -By 
is founded authorises the mfiietiou of imprison- . .. y c qq § is a borough with a separate 

meat with hard labour as a punishment for the * * <> sending its prisoners to the 

offence, lletj.w 7 // no won f h JJ.* ■>.> n. J »M. * „ ‘ q w ithout anv special contract, shall 

T ™ ‘ ‘ ‘ BOX, ; count m the conveyance. 


181 : 16 Q. B. D.«47 : 54 L. T. 386 ; lb Cox, ; comity the conveyance, 
C. C- 74 : 50 J. P. 454., , W th ® t ( ^^nimce safe custody and care of 

Whether a statute which authorises the p risont!r , according to the time he 

punishment of an offence with a penalty, or in . " • in custody there, at the average 

the discretion of the court, with imprisonment * \ ‘ of ( . ac p prisoner according to the 

with /or without' hafej. -'labour, is; air act which ; 1 imm ber of prisoners confined in the 

authorises the punishment of imprisonment with . | nc i u din<r in such expenses all expenses 

hard labour within the meaning of the excexitiom PJ 1 ;?;’ . lt ^ rfltio ns, additions and improve- 

in s. 5 of the Summary Jurisdiction Act or to the prison ” :-Held, that any 

quaere. Raj. v. Ty new oath JJ, (B> H- b. D. o4<) , ami b , is found to contribute, in the 
riot followed, lleff. v. Turnbull, lb tox, 0. C. 5 nrooortion above mentioned, not only towards 
HO. the cost of the necessary and ordinary repairs 


tne COSt U1 LUC • - * + 

Classification of.j-Tvespass will lie against of the f 0 28 " & 29 VkAchA 

the governor of a prison lor causing a prisoner enjaig! \ } LTZ‘l»mtU>n, 39 L. J., M. 0. 68; 
to be removed by rorce. or threats ut toice, fiom . I*. ./• • ./ ^ • J ^ T. 715 ; 18 W. R, 455. 

he ought not bv law to -be confined, although lie . . Prisouer to Prison, Expenses of.]— 
acts in. obedience to a rule issued by die »ecit- .y, „A. mq,fristrate having suni- 

tarv of state, if such rule is not in accordance A me *y 8 offender and" adjudged her 

»* »” fs$gn&? rsassSTJtiS . 

prisoner,. CoWett \ . <»<,/. I Lx. , -.1 , 1- L. a.. . . jn obedienco to which warrant the 

The secretary of state is also liable to an action plaintiff, a police ^u^OT^^onvevance the 
if he improperly directs the gaoler so tn remove “ ] which the 
all persons of a certain class, and a gaoler does plaintiff ineauie , defray The mauds- 

renlve « person coming within that class. IK S an order under 'It 0 etc 2, 

Removal when Insane.’ — A prisoner for debt j c. 3, h uch 

J h. i. m.> r A- . iv. - • ' * of the act all expenses incurred in respect of the 

maintenance of prisons to which tlie act applies 
Awry v V v : ail< ] of the prisoners therein shall be defrayed 

h. Expenses caused by. out 0 f m0 neys provided by parliament.” A 

Eeformatory — Expense of providing requisite similar question arose with regard to the expenses 
•Clothing for Prisoner.]— By the Prisons Act. j of conveying from the police court to the prison. 
1 x 77 the ''prison authority?’ constituted under a man committed to take his trial for felony : 
the Prisons Act, 1855, s. 5. is relieved from the | Held, that the expenses of conveying prisoners 
obligation of defraying the expense of clothing to prison were bys. 4 transferred to the secretary 
re m isite for the admission of a youthful offender 1 of state, and that the word k * therein m that 
to a reformatory school under "the Reformatory section pointed to the class of prisoners to whose 
.Schools Act. 1857. s$. 14. 23; for expenses of maintenance the act was intended to apply, not 
that deseriotion fall within the definition of to the period of time from which the liability for 


of moneys provided by parliament, under, s. 4. Cas. 1 ; 45 L. 1. 025 : 30 \\ ■. R. la< ; io box, 
Put Sim (\>m tuiss/ oners v. Liverpool Corporation . 0. C. 9 ; 40 J. P. 270— H. L. (E.) 

49 L. J., O. li. 431 : 5 i\. lb D. 332 f 42 L. T. 

833 : 29 W. R. 0 ; 44 J. P. (>10— C. A. 

b c:» 'Proceedings against.-/; pt 

Maintenance of, when Removed to asylum — 

Upon what Eunds Chargeable.]— Where a pauper ^ Prisoner wishing to argue Case m Person.]— 

.prisoner without a settlement- becomes insane The court cannot grant a habeas corpustoa party 
during confinement in a prison to' which the to a suit, in custody, to enable him to appear m 
Prison Act, 1877, applies, the expenses of inquir- court merely for the purpose of arguing his case 
ing into his insanity and of removing him to a in person. Wehlou v A/v//. 54 L. J,, Q. B. 3J9 ; 
count v lunati** ayvlarm ami of his maintenance in 15 <>. It. I). 471 ; 33 Wh K. 531. 
such asylum during the currency of. his sentence. A prisoner who conducts in person an action 
are, bvss. i x 57 of ihatact t Ax defrayed out of in which he is the plaintiff, is not entitled to a 
: monevs provider! bv parliament ; and the effect habeas corpus to bring him to chambers, to 

of those sections 4 to repeal the provisions of oppose a summons for leave to plead several 
3 A 4 Viet. e. .54, s. 2. which made tin county matters, unless the judge in his discretion, 
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PRISON — PRIVILEGE 


It was no cause to shew against a motion to- 
charge a defendant in execution, who has been 
brought up on a habeas corpus ad satisfaciendum., 
that the warrant of attorney on which the judg- 
ment has been signed was given without con- 
sideration, and the judgment signed in breach of 
good faith. Coolie v. Wright, ® D. & L. 274. 

A defendant was arrested upon process, which 
was set aside bv the court as having been 
improperly issuccr: — Held, that the illegality of 
the original arrest could not be shewn as cause 
against his being charged in execution at the 


Eight to see Witness who is also a Prisoner.] 

—A. was to be tried for felony at the assizes for 
the county of W., and B., a material witness for 
A., was committed to the W. city prison for 
f ukher exam in a t ioi i on a charge of felony : — 
Held, that before the trial of A. the governor of 
the W. city prison ought to allow A/s attorney 
to see B. in his presence. Beau v. Simmonds , 7 


detained, but: that his discharge fr< 
detainer could only be obtained on a 
tive motion. Stanford, In re , 1 D. (N 
4 Scott (k.R.) 23 ; 3 Man. A G. 409. 

A prisoner in custody, under process 
tempt of the Court of Common Pleas, v 
to be charged in execution upon a jud< 
that court in the ordinary way. Wade 
1 C. B. 462. 


Service of Process.] — A governor of a prison, 
in compliance with an order of the visiting 
justices, refused to allow the process of the 
court to be served upon a prisoner undergoing 
a criminal sentence. The court granted a rule 
nisi for an attachment against the governor, on 
the condition that the rule was not to be served 
or acted upon unless he persisted in refusing to 
allow service. Damon • v. Le Capelain, 7 Ex. 667 : 
21 L. J., Ex. 219. 

Service of subpoena to appear and answer 
upon the deputy governor of the house of 
correction in Ooidbath-iields : — Held, under 
the circumstances of the case, to be good 
service on a defendant a prisoner there, so as to 
found an application for leave to enter an appear- 
ance for a defendant under the 8th Order of 
August, 1841. Kewenham v. Pemberton , 2 Colly. 
54 ; 9 Jur. 637. 

Where a detainer for debt was lodged against 
a person in custody on a criminal charge, who 
was afterwards convicted and sentenced to a 
year’s imprisonment : — Held, that the creditor 
was not bound to declare during that period. 


Supersedeas.] — A defendant arrested upon an. 
order, under 1 & .2 Viet. c. 110, s. 3. was snper- 
sedeable, unless the plaintiff proceeded to execu- 
tion within two terms inclusive after judgment. 
Walter or Walker v. Be Ilielnnont or Rudiment,. 
2 D. A L. 507 ; 6 Q. B. 544 ; 14 L. J., Q. B. 22. 

A prisoner once supersedeable was always so. 
Hallett v. Cress-well, 1 B. C. Rep. 1 ; 3 I). & L. 
561 ; 15 L. J., Q. B. 129 ; 10 Jur. 266. 

But this only held so long as he remained in 
the same custody and under the same process. 
Rose v. Christjield, 1 Term Rep. 591. 

Where the nature of the charge was altered, it. 
had been repeatedly determined to be otherwise. 
London Assurance Co. v. Perkins , 1 Term Rep.. 
591, ni A;:///-/: 

As against a prisoner, a final judgment was- 
complete at the time of signing without carry- 
ing in the roll. C citron v. Hall, 5 1). P. C. 
535. ■- 

If after judgment the defendant was super- 
seded for want of being charged in execution,, 
and then an action of debt was brought on that 
judgment, and judgment recovered thereon, the' 
defendant might be taken in execution on such 
second judgment. Ism ay v. Perrin , 2 W. El. 
982. 

A defendant who had once become supersede- 
able for want of being charged in execution 
could not afterwards be charged in execution on 
the same judgment. Ilewitt v. Helton, 1 C. & M. 
579 : 3 Tyr. 503 ; , 2 D. P.C.71 ; 2 L. J., Ex.214.. 


Of Members of Parliament.] — See Parlia- 
ment. 

Of Witnesses.] — See Evidence. 

Of Solicitors.] — See Solicitor. 

In Actions for Defamation, j — See Ref am A- 



PROHIBITION 

See CROWN OFFICE. 


PRIVY COUNCIL 


Appeals from Colonies. I— See Colony. 

V. ;■ '^lR,'::Ecclesiatical. Matters.] — See . Ecclesias- 
tical Law. 

In Maritime Matters.] — See Shipping-. 

. In / Matters relating to Patents.] — See 

•PATENT. , • D 


PRO INTERESSE SUO 
EXAMINATION. 

See EVIDENCE. 


PROLIXITY. 

See PRACTICE — DISCOVERY (IXTEMIO 
GATORIES). 


PRIZE OF WAR, 


See WAR. 


PROMISSORY NOTE 

See BILLS OF EXCHANGE. 


Of Wills.!— &■« Will. 


■See Revenue. 


PROMOTER 

See COMPANY. 


PROCLAMATIONS. 

See CROWN — FINES AND RECOVERIES. 


PROOF OF DEBTS. 


In Bankruptcy. ] — See Bankruptcy. 

In Winding-Tip. 1 — See Company. 

In Administration.] — See Executor and 
Administrator. 


PRODUCTION OF CESTUI 
QUE VIE. 

See ESTATE. 


PROPERTY-TAX, 


Deduction of .] — See Landlord And Tenant 
-Vendor and Purchaser— Will. 


PRODUCTION OF DEEDS 
AND DOCUMENTS. 

'.See. DISCOVERY — MORTGAGE — VENDOR 
an i) purchaser. 


See also REVENGE; 


PROSPECTUS, 

See COMPANY. 


PROFESSIONAL CONFI 

: ; u. iDEN'OE.*':; : 

See .DISCOVERY — E VI DENCE - FRAUD 

BARRISTER — SOLICITOR. 


PROTECTION ORDER. 

See HUSBAND AND WIFE. 

§S§ &’?v 


PROTECTOR— PUBLIC OFFICES. 1 

PROTECTOR. I PUBLIC DOCUMENT. 


See ESTATE. 


See EVIDENCE. 


PROTEST. 


See BILLS OF EXCHANGE-NOTARY. 


PROVIDENT SOCIETY. 


PUBLIC HEALTH. 

See LOCAL GOVERNMENT— METROPOLIS. 


See BUILDING SOCIETY — FRIENDLY 
SOCIETY— INDUSTRIAL SOCIETY. 


PROXY. 


PUBLIC-HOUSE. 


See INTOXICATING LIQUORS. 


Appointment— Right of,]— The 7 & 8 Viet, 
c. 21, is. 6, did not abrogate the right of appoint- 
ing a general proxy, with a 30*. stamp, under 
■55 Geo. 3, c. 184. Trinity House of Hull v. 
Beadle, 13 Q. B. 175 ; 18 L. J., Q. B. 78 ; 13 Jur. 


PUBLIC LIBRARY. 


PUBLIC OFFICER. 


Validity of.]— The liquidator of a com- w 

pany in voluntary liquidation, in his affidavit of See LIBRARY. 

proof in bankruptcy of a debt due to the 

company, described himself as the. -liquidator of. . 

the company, and at the foot of the affidavit 

there was a proxy in this form: “ I appoint 
T. and ,D. jointly and severally my proxy,” 

which was signed by the liquidator in his own PITRT TP PkWTFTHWU 

name, without adding any description or stating ruDiilL wJ? J? iOLlv. 

that he acted in the name and on behalf of the A . JUDICIAL CAPACITY, 
company: — Held, that the proxy was good. 

Taylor, Ex parte, Pooley, In re, 36 L. T. 679 ; I. Judges. 

25 V. R. 641 — C. A. * Particular Cases, 1 343. 

By the 65th of the articles of association of a ^ Liability to^ Actions, 1343. 

steamship company, it was provided that votes A Salary, 1345. 

might be given personally or by proxy. Article Where Interested, 1346, 

■60 provided that th<> instrument appointing a e ; Amotion, 1349. 

proxy should be in writing under the hand of the /. Other Matters, 1350. 

appointor, and should be attested by one or more 2. Other Officers, 1350. 
witness or witnesses, and that no person should 

he appointed a proxy who was not a member of B. When Appointed by Government. 


1. Judges. 

a. Particular Cases, 1 343. 

1). Liability to Actions, 1343. 

c. Salary, 1345. 

d. Where Interested, 1346, 

e. Amotion, 1349. 

f. Other Matters, 1350. 

2. Other Officers, 1350. 


the company. Article 68 gave a form of proxy 
containing an attestation clause. By a special 
resolution article 68 was repealed, and a new 
form given without an attestation clause, but 
the resolution did not purport to repeal article 
66 : — .Held, that, as the special resolution did not 
purport to affect article 66, the provision requiring 
the signature to he attested remained in force, 
and that it was not merely directory, but that 
attestation was essential to the validity of a 
proxy, and that unattested proxies must be 
rejected. Ifarhe.n v. Phillips. 23 Ch. D„ 14 ; 48 
! L;To334 ;,"3! W, R, 173-ALA. '' 


1. Liability of. 1353. 

2. Purchase and Sale of Offices , 1361. 

3. Army and, Kavy — See Army and 

Navy. 


Revocation,] — A proxy made by a canon 

to act for him in his absence, in all corporate 
business, is not revoked by the canon making 
the proxy having, in an intermediate period, 
appeared and acted for himself. Eyre v, Lovell 
3 Dough 67. 


0. Commissioners. 

1. Appointment and Qualification, 1363. 

2. Powers. 1366. 

3. Contracts, 1 368 . 

4. Breach of Duty . 1370. 

5. Actions hj and against Clerks of, 1370. 

6. Charity Commissi oners — See Charity. 

7. Ecclesiastical Commissioners — See Eccle- 

siastical Law. 

8. Inclosure Commissioners — See Common. 

9. Inland "Revenue Commissioners — See 

Revenue. 



Stamp.] — A note in writing, signed br D - Von 1 WXL Government - See Local 

proprietors under a local act, authorising others -to\ lumie.yl— Mkti.-opolis. 

t0 “? f y thuiU J '; u 0° nomination and appoint- E . i x othee Cases. 
oi a special commissioner, rc-i Hires to oe t ^ 

• 3 ‘ * ^ --- J ‘ 1 1. Appoint mmti 1371. . ' * M * * - 1 —r •>, 


stanq ed. lip, v. Kell, 12 A. A R. 559 : 4 p. a R 
185’; 9 Li J., Q. B, 362* , , ; , h\, ■ ■ 
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■ ' See also CdMPANy. 
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practitioner’s action for damages held to be 
unsustainable. To support an action under such 
circumstances against a judge, express malice 
must be alleged, not malice involved in the act, 
or to be inferred from it. Hamilton v. Anderson, 
3 Macq. H. L. 363. 

No action will lie against a judge of a court 
of record for any act done by him in the 
of his judicial functions. Ward v. 
“ •" Ex. Ch. 

judge for acts 
granted by 
of the Queen’s Bench in 
returnable into that court, to arrest 
breach of the peace, is such a 
.11 protect him against an action 
Taaffe v. Downes, 3 


4. Rights of Officers. 

«•. Salary and Pensions, 1376. 
h. Compensation for Loss of Office. 
L Persons Entitled, 1381. 
ii. Assessment of, 1384. 


A. JUDICIAL CAPACITY. 
1. Judges. '■ 


Freeman , 2 Ir. C/L. E. 460- _ 

An action will not lie against 
judicially done by him. A warrant 
the chief justice 
chambers, 
a party for a 
judicial act as wii 
for false i m prison merit. 

Moore, P. C. 36, n. 

Trespass will not lie against a judge for acting 
judicially, but without jurisdiction, unless he 
knew, or had the means of knowing, of the defect 
of jurisdiction ; and it lies upon the plaintiff, in 
every such case, to prove that fact. Colder v. 
Ballet , 3 Moore, P. C. 28. 

A judge of a court of record is answerable in 
an action for an act done by his command when 
he has no jurisdiction and is not misinformed as 
to the facts on which jurisdiction depends. 
Houldtm v. Smith , 14 Q. B. 841 ; 19 L. J., Q. B, 
170 : 14 Jut. 598. 

A judicial officer is not liable to be sued for 
an adjudication according to the best of his 
judgment upon a matter within his jurisdiction ; 
and a matter of fact so adjudicated by him can- 
not be put in issue in an action against him. 
Kemp y. Seville, 10 C. B. (N.s.) 523 ; 31 L.J., C.P. 
158 ; 7 Jur. (N.S.) 913 ; 4 L. T. 640 ; 10 W. R. 6. 

An action lies against a judge of an ecclesi- 
astical court who has acted beyond the juris- 
diction of the court, as where a party was 
excommunicated for refusing to obey an order 
of the ecclesiastical , court which it had no 
authority to make, or where the party had not 
been previously served with a citation or moni- 
tion, nor had due notice of the order. Beaurai/i 
v. Scott, 3 Camp. 388 ; 14 R. E. 759. 

An action was held not to lie against a vicar- 
■ general of a bishop for excommunicating a party 
for contumacy in not taking upon him adminis- 
tration of an intestate’s effects, to whom he was 
next of kin, and who had intermeddled with the 
goods, although the citation by which he was. 
cited was void, by reason that it required him 
to appear and take administration without 
leaving him an option to renounce it. and the 
proceedings thereupon had been set aside upon 
appeal : for the vicar-general had jurisdiction 
over the subject-matter, viz. the granting; 
administration, and there was no malice. Acker- 
Icy v. Parkinson, 3 M. & 8. 411 ; 16 E. E. 317. 


a. Particular Cases. 

Lord Chancellor.] — The Lord Chancellor? 
though Chancellor of Great Britain,” has only 
certain statutory powers in Scotland, which 
are not of a judicial nature. Stuart v. Bute 
{Mary iris), 9 H, L. Gas. 440. 

Although the holder of the great seal is Lord 
Chancellor of G reat Britain, and by statute has 
important functions to exercise in Scotland, his 
jurisdiction as a judge is limited to the realm of 
England. Stuart v. Moore, 4 Macq. H. L. 49 ; 7 
Jur. (n. s.) 1129 : 4 L. T. 382 ; 9 W. E. 722. 

Master of the Rolls.]— See generally, as to 
the jurisdiction of the Master of the Rolls in 
England and Ireland. Shaw , £.v parte , Beat. 
34. 

The Master of the Rolls has no authority to 
inquire whether the keeper of the Queen’s prison 
obeys the regulations established for the govern- 
ment of his prison, or give directions as to the 
mode of treatment of the prisoners committed 
to his custody for contempt. Oldfield v. Cohbett, 
11. Beav. 25S. 

One of Superior Courts at Westminster.] — 

Judge of the Court of Chancery is not a judge 
of one of the superior courts at Westminster 
within the meaning of s. 14 of the 1 & 2 Viet., 
c. 110. Miles v. Persia nd, 4 Myl. & C. 431. 
Affirming 2 Beav. 300. 
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able or probable cause, and not bona fide in the 
discharge of his judicial duties. Scott v. Stans - 
feld. 87 L. J., Ex. 155 ; L. R. 3 Ex. 220 ; 18 

L. T. 572 ; 18 W. R. 911. 

The steward of a hundred court, or of a court 
baron, is not responsible for the misfeasance in 
the execution of process of the bailiffs of the 
lord of the hundred or manor, to whom process 
of execution awarded by such court is usually 
directed. Bradley v. Carr , 3 Man. & G. 221 ; 3 
Scott (N.'R.) 523. ’ S. F., llolroyd v. Brearc , 2 
B. & Aid. 473 : 21 R. R. 381. Tinsley v. Massam , 

M. '& M. 52 ; 2 Car, & P. 582. 

Where, however, the steward directs process 
to persons named by the party suing out such 
process, taking an indemnity for such party, he 
is liable. 11k 

An action will lie against a sheriff or his 
deputy if he refuses to sign a bill of exceptions. 
White v. Bislop, 4 M. & W. 73 ; 6 D. P. C. 693 ; 
7 L. J., Ex. 204 ; 2 Jur. 470. 


c. Salary. i 

Assignment — Amount Payable on Death,] — 

The 6 Geo. 4, c. 85, regulating the payment of 
the salaries and pensions to the judges of his 
majesty’s courts in India, enacts, 44 that when a i 
chief justice or puisne judge hath departed, or j 
shall depart, this life while in possession of such 
office, and after the expiration of six calendar 
months from the time of his arrival in India for 
the purpose of taking upon him the office of 
chief justice or puisne judge, the court of direc- 1 
tors shall, and they are hereby required to pay, 
or direct and cause to be paid out of the terri- 
torial revenues from which the salary of such 
chief justice or puisne judge so dying shall be 
payable, to the legal personal representatives, 
over and above what may have been due to such 
chief justice or puisne judge, at the time of his 
death, a sum equal to the amount of six calendar 
months’ salary.” 8ir John David Norton died 
while holding the office of puisne judge of the 
supreme court of Madras, having previously 
assigned, as a security for money advanced, the 
sum of 2,500Z., which would be payable to his 
personal representatives: — Held, first, that the 
meaning of the legislature was, that this sum 
should form part of the general assets of the 
judge, and that “ legal personal representatives ” 
were to be construed executors or administrators. 
Arlmthnot v. Norton , 5 Moore, P. C. 219 : 3 
Moore, Ind. App. 435 ; 10 Jur. 145. 

Held, secondly, that the judge had complete 
power of assigning such contingent interest, 
either inter vivos or by will, and that this was a 
good assignment. II). 

Held, thirdly, that this assignment was not 
against public policy, it being unlike salary in 
this respect, that the judge could, by no possi- 
bility, receive it in his lifetime, and the- assign- 
ment could, therefore, not diminish his income. 
Ik 

. u Property” of Bankrupt vesting in Trustee— 
Pension.] — The effect of ss, 15 and 17 of the 
Bankruptcy Act, 1869, is to vest in the trustee 
in a bankruptcy all the 44 property ” of the bank- 
rupt of whatever nature, including the matters 
dealt- with by s. 23 and ss. 87 to 95, but subject 
o i v > i lio - ua fit i ions ii t ohm l 

by those sections. The pension of a retired 
judge of a crown colony, granted by the secre- 
tary of a n to 5 >‘ colon :-s, m oted annual] y 

Y0L. XI. ■ ■' . ' ; 


by the legislature of the colony, is, in case of 
the bankruptcy of the judge, “ property” which 
vests in the trustee of the bankruptcy, but it is 
44 income” of the bankrupt within s. 90 of the 
Bankruptcy Act, 1869, and is subject to the 
power thereby given to the court to determine 
how much of it shall be set aside for the benefit 
of the bankrupt’s creditors. Huggim, Ex parte, 
Huggins, In re, 51 L. J., Ch. 935 ; 21 Ch. D. 85 ; 
30 W. R ' S78 — -C. A. 

Liability to Pay— Chancellor of Durham.] — 

By the 6 & 7 Will. 4, c. 19, the temporal jurisdic- 
tion, including all jura regalia of the bishopric 
of Durham, was transferred from the bishop to 
the crown, and by the 6th section of that act the 
rights of any persons holding any office by 
patent were reserved, and the revenues of the 
see were made chargeable with the same fees and 
stipends in respect of any office in the county 
of Durham as the same had theretofore been 
subject to. Under the authority of the acts 
constituting the ecclesiastical commissioners, 
and by an order in council in 1836, the surplus 
revenues of the see of Durham, after providing 
for the bishopric, were directed to be paid to the 
ecclesiastical commissioners, and such surplus 
was made chargeable with the payment of the 
fees and stipends granted out of the revenues of 
the see by the last or any preceding bishop to 
any officer of the palatinate who held his office 
by patent at the time of the passing of the act 
6 & 7 Will. 4, c. 19. The office of chancellor of 
the palatinate was created by patent before the 
time of Henry VIII., and the fees in respect of 
such office were about 271. In the year 1788 
the then bishop made a voluntary grant of 1001, 
to the chancellor, payable out of the revenues 
of the bishopric, for each sitting of the chan- 
cellor’s court, and from that period down to 1836, 
100Z. was entered in the accounts of the bishopric 
under the headings, sometimes 44 new stipends ” 
and sometimes “ new stipend due this sitting,” 
The ecclesiastical commissioners having refused 
to pay the present chancellor, who was appointed 
in 1852, any more than the sum for which there 
was evidence of a grant by patent : — Held, that, 
having regard to the period during which the 
100Z. had been de facto paid, and irrespective of 
the question whether the payment of that sum 
could ever have been enforced by action at law, 
the surplus revenues of the bishopric in the hands 
of the ecclesiastical commissioners were liable 
for the payment of the sum of 100Z. for each 
sitting of the chancellor. Temple v. Ecclesias- 
tical Cbnimissioners, 8 De G. M. & G. 418 ; 23 
L. J., Ch. 673 ; 18 Jur. 45 ; 2 W. R. 112. 


d. -Where- Interested. 

Lord Chancellor interested as Shareholder — 
Appeal.] — A company filed a bill in equity 
against the defendant in a matter largely invol- 
ving the _ interests of the company. The Lord 
Chancellor had an interest as shareholder in the 
company to the amount of several thousand 
pounds, "a fact which was uni nown to the defen- 
dant. The cause was heard before the vice- 
chancellor, who gran ted the relief sought by the 
company. The Lord Chancellor, on appeal, 
affirmed the order of the vice-chancellor : — Held, 
that the Lord Chancellor was disqualified, on the 
ground of interest, from sitting as judge on the 
cause, an 1 that his dec i eewt s tin re i n e midable, 
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and must consequently be reversed. Dimes^ v. 
Grand Junction Canal Co.. 3 H. L. Cas. 759 ; 
17 Jur. 73. _ 

Observations on the inconvenient operation of 
a remote interest in the subject-matter of a cause 


wliat importance the committee or council would 
attach to them. He took no further part in the 
meeting and the terms of the notices of opposi- 
tion were not settled there, and he did not at any 
time take part in assisting to settle them or in 


operating to disqualify the judge. L. $ X. W. By. advising thereon Held, that the facts did not 
v Lind wit 3 Maca. H. L. 99. furnish sufficient grounds for mfernng such bias 

* • in favour of the promoters as to disqualify the 


T „ ,, n n '• w n member from voting on the application and 

In Rating Matters.] — On appeal against a ^erebt invalidate the council’s decision. Per 
valuation of ratable property under a local act j >: .'xhat the strict rule as to interest 

to the sessions for a borough, the recorder who than pecuniary, is not applicable without 

tried theiappeal reduced the rate, and ordered Q u.alifi Ca tion to bodies really exercising adminis- 
t-hat the costs should be paid by the respondents. tra ^ ve functions, even though these involve 
The amount of costs not being then ascertained, et .^| ncr 0 f a judicial character. Meg. v. 
he adjourned the case to the next sessions. At j^ m g m (j mm fy Connell 9 Ed war dee, Ex parte,- 
these sessions a deputy recorder appointed, under jg 71 jj. x. 688. 

6 & 7 Viet. c. 89. s. 8, presided. The costs were, ^h e county council in determining applica- 
nt fact, taxed by the recorder, who reduced them; fc j ons f or mlJ sic and dancing licences are acting 


these sessions a deputy recorder appointed tinder 15 £ gg . 71 l. p. 638. 

6 & 7 Viet. c. 89. s. 8. presided. The costs were, T j ie county council in determining applica- 
nt fact, taxed by the recorder, who reduced them; t . Qng . £ 0l , mil sic and dancing licences are acting 
but the order for costs was drawn up at the an( j are bound by the same principles 

sessions at which the deputy- recorder presided, as are binding on justices in determining questions 
and formally entered as of such sessions y the w frich come before them for judicial decision. — 
deputy recorder, however, not otherwise taking London county council delegated to a com- 
any part in the matter. The respondents were mittee 0 j their body the hearing of applications 
the parish ofheers of a parish comprised in a f or music and dancing licences. The committee 
union which comprehended several other parishes, a m ^ ovity recommended that a licence which 
q,n§ the : deputy recorder was a rated mha ritant ^ een applied for should not be granted, 
in. one of such other parishes ; all the parishes yhe-'a-pplicant thereupon applied to the county 
<3ontribu.t^l do n common fund for the relief ot counc Qf or a licence. At the hearing before the 
the poor Held, that, the order for cost* mus- count y counc il certain members of that body, 
be considered as the order of the deputy iecoi - , W ^ Q were a i s0 members of the committee and 

™ Sfnnit 5 * had voted in the majority against granting a 
and that the db Geo. 2, c. IS. s. 1, ^as. PP licence at the hearing before the committee, 
able as applying only to cases where RisUce. act instructed coimscl to represent them before the 
ns such m the making of orders out of court, , -i or ,,i f K a o rvi'il Finn •Fav r> 


and not to the exercise of appellate jurisdiction. 
Meg. v. Cambridge (. Recorder ), 8 El. & Bl. 637 ; 
27 L. J., M. C. 160; 4 Jur. (N.S.) 334 ; 6 W. E. 
80. See 40 Viet. c. 11. 

Counsel Raised to the Bench.] — A counsel in a 
cause being afterwards raised to the bench is not 
thereby precluded from taking part in the hear- j 
ing and discussion of that cause : but he may j 


county council and oppose the application for a 
licence. The councillors so instructing counsel 
were present at the hearing, but did not vote. 
The council by a majority refused the application 
for a licence : — Held, that the presence at the 
hearing of those members of the county council 
who had instructed counsel to oppose the appli- 
cation vitiated the proceedings, and a rule for a 
mandamus to hear and determine the applica- 
tion according to law was accordingly made 


properly (unless his doing so would entail great abso i ute . E°eg. v. London County “ Council, 


inconvenience and expense on the parties, or jjjtersdyh Ex parte ^ 
perhaps, from his being, as in chancery, the ] q. b. 190 *' 66 L. T 
sole judge of the court, amount to a denial of j p]g/ * 5 
justice) decline to take part in such hearing and ' * pj ie “ Q. enera i (jounc 
decision. Thellmson v. Mxndlc$7i.am, 7 H. L. Cas. and Registration actj 
429, fU a MWlinal Anf 1 


4 kkersdyh, Ex parte, 61 L. J., M. C. 75 ; [1892] 
[ Q. B. 190 ; 66 L. T. 168 ; 40 W. R. 285 ; 56 


Relationship.] — The relationship which is 
formed by marriage is not dissolved by the death 


The General Council of Medical Education 
and Registration, acting under the powers of 
the Medical Act, 1858, held an inquiry in which 
they adjudged a medical practitioner to lie 
guilty of infamous conduct in a professional 
respect, and removed his name from the register 


of one of the parties _ without issue; so that a 0 f medical practitioners. The proceeding^ were 
husband whose wife died childless cannot after- instituted by the in ana cine bodv of a company 
wards act as a judge in a cause to which her called the Medical Defence Union, whose object 
nephew is a party. Beeqnet v. Lempriere , 1 was to protect the characters of medical practi- 
Knapp, 376. ti oners and to suppress and prosecute unautho- 

; risecl practitioners. Two out of twenty-nine 

Personal Interest. ] — A member of the London persons who held the inquiry were members of the 
County Council sat and voted at the hearing of Medical Defence Union, but not of the managing 
an application for a music and dancing licence body of the union Held (Fry, L. J.. dissenting), 
which was refused. Several weeks previously that the two members had notsuch an interestin' 
he had attended a meeting of persons who after- the matter in question as to disqualify them from 
wards served notices upon the council of their taking part in the inquiry; and the court 
intention to oppose the application. At this refused to. interfere with the decision of the 
meeting the witnesses it was proposed to call at council. Lemon v. General Medical Council . 59 
the hearing were present and their evidence was L. J., Oh. 233 ; 43 Ch. D, 366 ; 61 L. T. 849 ; 38 
discussed. He took no part in this discussion, W. R. 303— C. A. 

, . but on being requested to dp so explained the The chancellor of a consistory court being by 

procedure before the licensing committee, and his appointment an independent judge, it is no 
■ also said that, assuming the facts to be as stated, ground for prohibition in a cause tried in the 
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his duty), they could not, sitting judicially, 'advise 
the crown to remove the chief justice for mis- 
conduct. Grenada (Jdandl) y, Sanderson , 6 
Moore, F. C. 3S. 


Justices of the Peace.]— to Justice op the 


f. Other Matters. 

Private Communications to.] — Observations 
upon the irregularity and impropriety of private 
communications to a judge upon a matter pub- 
licly before him, such communications being a 
high contempt of court. Dyed Sombre , In re, 
1 Mac. & G. 116 ; 1 Hall & T.* 285 ; 13 Jur. 837. 

Judge acting as Arbitrator.] — Questions 
having arisen between, the official liquidator of a 
company and a mortgagee with whom the trus- 
tees had deposited deeds' belonging to the com- 
pany, with respect to the validity of the security, 
the parties signed an agreement that their rights 
should be determined in a summary way by the 
judge acting in the matter of the winding-up : — 
Held, that this was a submission to the judge 
personally, and that no appeal could be brought 
to the Court of Appeal in Chancery. Durham 
County, Permanent . Benefit Dull ding Society , In 
■re, Wilson , Ex parte, 41 L. J., Ch. i64 ; L, E. 7 
Ch. 45. 

Patent of Precedence.]— Where a judge of a 
district court in Canada was removed from that 
court to another district court, and the letters- 
patent appointing him judge to the latter court 
also granted him precedence over the judges of 
that court whose commissions were of later date 
than his own ; — Held, that such grant of pre- 
cedence was valid, and that the judge had a 
right to rank and take precedence accordingly. 
Bedard , , In re, 7 Moore, P. C. 23 ; 13 Jur. 641. 

Duty at Trial.] — See Practice. 

Death — Effect of.] — A plaint was heard before 
a deputy judge of a county court, and he, after 
death of the judge whose deputy he was, sent a 
written statement of his decision to the judge’s 
successor, who received and entered it as his 
judgment. The court (without expressly deciding 
that the judgment so entered was void) granted 
a rule nisi for a prohibition against proceeding 
~ "r tcq T upon it, in order to give the parties an oppor- 

1 Q. £>. obo ; i 1 L. 1 . tunity of applying to the new judge for a 

rehearing. Iloey v. J lEarlanc, 4 C. B. (H.S.) 

Lapse of Time.] — On a memorial presented to , ? ^ ^ ul * 

the Queen in by the House of Assembly 

•of the Island of Grenada, complaining of the 2. Other Officers. 

judicial conduct of the chief justice of that island 

.as illegal and oppressive, being referred to the Removal and Suspension.] — The supreme 
-judicial committee, it appeared from the evi- court at Calcutta has power by the Charter of 

donee, that during the fourteen years in which Justice of 1774 (14 Geo. 3) to remove or suspend 

the chief justice had held office he had displayed officers of that court, on account of misconduct, 
,on the bench several instances of intemperate, and this power of removal is not limited to acts 
and in some eases illegal, conduct ; but these done ,by such officer in his limited character, 
.acts were committed many years before the pre- but includes transactions distinct from those 
sentation of the memorial, without any complaint of his office, Grant . In re , 7 Moore, P, 0. 141. 
.at the time of the chief justice’s misconduct ; An officer of the court, being a shareholder 
the only act of recent date complained of being and director of the Union Bank at Calcutta, 
the lining of two magistrates for taking deposi- was a party to deceptive statements, contained 
Tions in "the third instead of the first person, in the half-yearly reports of the concern, as to 
The judicial committee reported to the crown the suite of the affairs of the hank, and also 
that, having regard to the length of time which availed himself, in his character as director, to 
had elap^-d dime all the acts complained of. obtain credit to a considerable amount upon his 
-except that of fining the magistrates (which, personal security only, which , ; by the condition 
thou ah erroneous and imp-roper, had been com- of the deed of co-partnership of the bank, 
.mined by the chief justice in the execution of amounted to a breach of trust. Ho charge or 


e. Amotion. 

By Governor and Council of Colony.] — The 

governor and council of a colony or plantation 
have power, under 22 Geo. 3, c. 75, to amove 
a judge from his office for misbehaviour or 
neglect of duty. Montague v. T an Diemen's 
Band (Lieu tena at- Governor') , 6 Moore, P. C. 
-489. 

Where a judge a vailed himself of his judicial 
■office, through, an incident connected with the 
•constitution of the Supreme Court in Van 
Diemen’s Land, to obstruct his creditor from 
recovering a debt, due from him, and, upon 
an investigation by the governor and council, 
was found to be involved to a large extent in 
hill transactions and pecuniary embarrassment : 
— Held, sufficient to justify the governor and 
■council in removing him from office. Ib, 


Opportunity of Defence.] — The amotion 

was made, under an order of the governor 
and council, calling upon the judge to shew 
■cause why he should not be suspended from 
•office : — Field, that although there was some 
irregularity in pronouncing such an order for 
.amotion, when the judge had only been called 
upon to si iew cause against an order of sus- 
pension, yet, that as the facts justified the order 
•of amotion, and the judge had sustained no 
prejudice by such irregularity, the order of 
amotion ought not to be reversed. Ib. 

But where the governor and council amoved a 
judge without giving him notice, or affording 
'him’ an opportunity "of answering the charges 
brought against him, and upon which the order 
•of amotion was founded, such order was held 
illegal, a ml- reversed, Willis v. Gipps , 5 Moore, 
P. C. 379. ' 1 ' ' . , 

Colonial Judge— Secretary of State.] — Removal 

ffrom his position by the secretary of state is the 
only remedy which can be had against a colonial 
judge who maliciously overstrains his judicial 
•office to the prejudice of a litigant. Anderson v, 
Gurrie. 14 ft. 79 ; [1895* * ~ ~ ^ T "* 
882 — C. A. ' 
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was brought against him : — Held, that there were 
sufficient grounds for calling upon the court to 
protect the administration of justice by suspend- 
ing such officer for so misconducting himself. 
Ib. 

The masters in ordinary in chancery have 
power to appoint and dismiss their clerks at 
pleasure, notwithstanding the 3 & 4 Will. 1 4, 
e. 84, provides salaries for those clerks out of a 
public fund, mentions them as officers of the 
coiirt, assigiis to them duties of a responsible 
nature, and affixes penalties for their misconduct. 

Ward, In re, 7 L. J.. Ch. 137. 


Of Inferior Courts — Protection of, in Execution 

of Duty.] — In trover, the defendant pleaded 
that the supposed grievance was committed after 
the passing of this statute, and within the juris- 
diction of the inferior • court thereinafter men- 
tioned ; and that, before and at the time of the 
grievance, the defendant had been duly appointed 
to act as a bailiff in the execution of the process, 
of the court of the tolzey of Bristol, which, at 
the passing of the act, had, by charter, jurisdic- 
| tion for the recovery of debts and damages in 
I personal actions arising within the city and 
j county of Bristol ; and that no notice of action 
was given to him pursuant to the act : — Held, 
first, that the plea brought the defendant within 
the protection of s. 9 of 7 & 8 Viet. c. 19. Bra- 
ham y. Watkins. 16 M. & TV. 77 : 4 D. & L. 42 ; 
16 L. J., Ex. 9. 

Held, secondly, that the jurisdiction of the- 
inferior court was sufficiently shewn. Ib. 

Held, thirdly, that the defendant’s duty as 
bailiff was sufficiently set forth. Ib. 

Trover against a sheriff and two bailiffs. Flea,, 
by the sheriff, not guilty ; and by the bailiffs, a 
justification under process issued out of the 
ancient common law county court. Issue joined 
on the first plea, and to the other a new assign- 
ment, alleging the conversion to be the retain- 
ing possession by the bailiffs, after the sheriff 
had issued a supersedeas : — Held, that, upon the 
record, there ought to be a verdict for the sheriff, 
as he was not liable for the wrongful acts of his- 
bailiffs, after the supersedeas issued. Brown v. 
Copley , 8 Scott (N.K.) 350 ; 2 I). & L. 332 ; T 
Han. k G. 558 : 18 L. J., 0. I 3 . 164 ; 8 Jur. 577, 

Officers of the Court of Passage are not pro- 
tected in the case of process executed under an 
interpleader order made without jurisdiction, 
though good on the face of it, if such order was 
obtained on their own application. The relief 
or remedy, the power to grant which is conferred 
on superior courts by s. 89 of the Judicature 
Acts, 1873, only refers to the relief and remedies- 
to be administered in the action, and as the 
result of the action, and not to an incidental 
and extraneous proceeding arising out of the 
levy of execution, such as interpleader. Speers 


lo :y> Jur. CN.s.) 110 : 7 TV. R. 220. v. Baggers, 1 Cab. k E. 50: 

V here an appointment has been made under A justification under a writ out of an inferior 
9 k 10 Vic t. c. 95, s. 25, which authorises in court, tested on a day not being a court day, is, 
populous districts the appointment of two per- bad. Humphries v. Long more. 0 0 I! 363* 6 
sons “ to execute jointly the office of clerk, under D. & L. 128 ; 17 L. J., C. P. 32S. * ’ 

such regulations as to the division of the duties Quaere, whether a borough eoiu-t established 
aud emoluments of the olhee as shall from time by charter, pursuant to 5 & 0 Will. 4. e. 76 and 
the death of one does not 7 Will. 4 4= 1 Viet. e. 78, having jurisdiction 
o vffjnf ^ V «»eotto. Reg . v. TJ aim, for the recovery of debts and damages, and in 
r« rw i> ai Q-B. 11: 4 Jur. (2s’. s.) ejectment between landlord and tenant, is 

.* ’ H df,i court within the 7 & 8 Viet. c. 10. Assuming: 

ivip-r or, a Ttvio+ow - ti ■ •„ t that it is : — Held, that one who de facto executes 

f °?V wlU ?° fc on the process of the court under the serjeant-at- 

motron refuse to allow the usual- fees, payable on mace, but- who has not been appointed by the 
tic swearing m of sin. i-nev.-, to the secondary, recorder (die soli judge of !„ 

am: tieputy crier. luce or Price, is net a bailiff within the statute, so ns to lie 

'WHffe.fe' , „ entitled to a month’s notice oE action. 'Tan-ant. 

bumble. these fees are now legally established, y. Buher, 2 0. L. E. 78 • 14 C P. 1 <)<-(■ «1 J 

J %... . C. P.21 : 18 Jur. 15. ’ ’ “ 

fi ;i ; 1 , ,. : 1 ; “ ll 1 “ ! l ,sn:nfi: . are Au of P rlfc wmi ortt-MWiing it court of 

t - £1 ‘. t: [ltII P °* Iie lae , of 0I J e iJUinea requests provided that the defendant in any 







•enactment protected not merely the officers of 
the local court, but also the plaintiff in the suit 
there, who had voluntarily accompanied and 
aided the officer in seizing the goods of his 
debtor under an order of execution. Outre non 
v. Melton, 2 M. & Rob. 200. 

Where it is the regular course of proceeding 
of an inferior court, on a verdict being found 
therein, for the judges of the court to issue exe- 
cution for the debt in case of nonpayment, and 
levy the amount, the fact of the plaintiffs 
bringing his plaint in the inferior court, and 
not countermanding the execution, renders him 
liable in trespass for the seizure, unless he 
justifies under the process of the inferior court. 
Counter v. Latham , 16 M. & W. 713 : 16 L.J., Ex. 


lieutenant of Ireland in an Irish' court durin, 
his continuance in office, for any act done b; 
him qua lord lieutenant, and when such a: 
action has been brought, the court will, o: 
motion, direct that the writ of summons am 
plaint be taken off the file, without putting th 
lord lieutenant to his plea. Lnby v. Wodehoust 
17 Ir. C. L. R. 618. 


The steward of a hundred court, or of a court 
baron, is not responsible for the misfeasance in 
the execution of the process of the bailiffs of the 
lord of the hundred or manor, to whom process 
of execution awarded by such court is usually 
directed. Bradley v. Carr, 3 Mail. <fc G. 221 \ 
3 Scott (N.R.) 523. 

Where, however, the steward directs process 
to persons named by the party suing out such 
process, taking an indemnity from such party, 
he is liable. 11k 

If a public officer is guilty of a misfeasance in 
the exercise of the powers intrusted to him by 
law, and in the discharge of his duty, he is 
liable to an action for any damage resulting from 
that act, without proof of malice or want of 
probable cause. Brasyer v. Maclean, 44 L. J., 
P. C. 79 : L. R. 6 P. C.398 ; 33 L. T. 1. 


Commissioners of Works and Public Build- 
ings.] — By 18 <& 19 Yict. e. 95, the commissioners 
of works and public buildings are incorporated 
and empowered to take land compulsorily for 
the purpose of building public offices : — Held, 
that the commissioners do not represent the 
crown. Wood's Estate, In re. Works and Public 
Build in ys Commissioners, Ex parte, 55 L. J., 
Ch. 488 ; 31 Oh. D. 607 ; 54 L. T. 145 : 34 W. R» 


Woods and Forests,] — The commissioners of 
woods and forests are not, under the 7 Geo. 4, 
c * Pb entitled to sue or liable to he sued, for the 
specific performance of contracts entered into 
with and by them. Nurse v. Seymour (Lord), 
13 Beav. 254. But see 23 &; 24 Yict. c. 84. 

The commissioners were authorised, with the 
consent of the lords of the treasury, to demise, 
or previous to any demise, to contract to demise. 
The bill alleged that the commissioners having 
first obtained the consent required, determined 
to demise, and afterwards contracted to demise 
prayed a specific performance : 


Mandamus to Deputy Steward- 

— By a local a 
requests were 
recovered by it: 
merits, and under such terms ; 

'might appear reasonable am 
They made an order, whereby die payments 
were directed to be paid to a person who was 
then the deputy steward of the court ; payments 
were made to him, and, in consequence of the 
plaintiffs not applying for them, a large sum 
had accumulated in his hands, when his prin- 
cipal died, and he was removed : — Held, that 
the commissioners, not having revoked his 
authority, nor issued any other order, a manda- 
mus would not lie at the suit of the succeeding 
steward to compel the deputy to pay over the 
accumulations to such successor. Rea. y. Wat- 


-Balance.] 

ict, the commissioners of a court of 
empowered to order debts, when 
process, to be paid by instal- 
and conditions as 
:1 just to them. 


to the plaintiff, and p v A \ 

— Held, on demurrer, that the bill could not be 
sustained. Ib. 

An act (if parliament empowered the com- 
missioners of woods and forests to make certain 
new streets according to a particular plan therein 
referred to, and to lease and enter into agree- 
ment for leasing the grounds in the lines of the 
new streets. Under this power leases were 
granted of two plots of ground, upon which the 
lessees erected two particular houses, in the line 
of one of the new streets. Each of the leases 
described the plot of ground which it demised, as 
being “ on the north side of a new street then 
forming there, called,” &c. } 44 and as fronting 
towards the south on the said new street.” The 
plan referred to in the act of parliament exhibited 
an open space in front of the sites of these 
houses, but that plan was not mentioned in 
B. WHEN APPOINTED BY GOVERN either of the leases. The intended streets were 
VP XT * " completed, and the space in front of the houses 

was left open. The commissioners of woods and 
I. Liability of. forests and the paving committee of the parish 

p afterwards gave permission to certain persons to 

^ora Lieutenant of Ireland.] — An action is erect an equestrian statue in the open space, and 
** * T . on iruumble its tu f ish court a mist the those persons proceeded to plac it i> . % part 

1 r ‘ 1 ketuenaut luring Ins term of office £m of that opet space bu without interfering with 
iny aci tone by bin. n ill- , ffirffial capacity. The line of tin tTuriage-wny of the new - treat in 
bulliean v. Spencer ( Earl ), Ir. E, 6 C. L. which the houses stood. The lessees of the 
'■pi;; . houses thereupon tiled a bill to restrain the 

\ r oppression by < lord lieutenant of a erection of the statue alleging tli 1 upon the 
political meeting in the Phoenix Park is an act treaty for the leases, * the "lessees were shewn 


Institution of Suits by.] — It is against public 
policy to allow an officer of the court to institute 
suits, in the conduct of which he had a direct 
personal interest. Eera house v. Serle, 4 Moore, 
P. C. 459. 
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the plan of tb0-;-mtended-.B.ew- street,- aiid parts j done. Palmer v. MuteMmim, 50 L. J., P. C, 62 ; 
adjacent, by which it appeared that the space in j 6 App. Cas. 619 ; 45 L. T. ISO— -P. C. 
question was to be quite open and free from all -.Nor even-, when contracting by deed, on 
obstructions, and that it was upon the treaty | account of government, is he personally answer- 
represented and stated, that opposite the two j able. Unwin v. Wolsely, 1 Term Rep. 674. . See 
bouses a free passage- would be left of certain \ Thompson r. Pea r ee, 1 Br. & B. 25 ; 3 Moore, 260, 
dimensions, which would be contracted by the ! No action lies against a public servant of the- 
erection of the statue : they also alleged that the ; crown contracting on behalf of the crown upon 
proposed erection would diminish the value of ; any implied warranty of authority to make the 
their property, and be a public and private , contract. Dwmv, Macdonald, 66 L. J., Q.-B. 420,;- 
nuisance : — Held, that these circumstances did f [1897] 1 Q. B. 555 ; 76 L. T. 444 ; 45 W. E. 355 
not entitle the lessees to an injunct ion to restrain — 0. A. 

the erection of the statue. Sgvire v. Campbell, j In one case, however, a person entering 'into 
1 Myl. & Cr. 459 ; 6 L. J., Ch. 41. ! a charterparty in his own name, on behalf of the 

The commissioners of woods and forests having j government, was -held to be personally liable, 
no power under the statute 57 G eo. 3, c. 97, to make j Cunningham v. Collier , 4 Doug. 233. 
sale of any royalties, honours, hundreds, manors, | The principal secretary of state for war is not 
lordships or franchises, “ or any rights, members | personally liable in an action for breach of a 
or appurtenances thereof,” belonging to the crown, j contract entered into, by him on behalf of the 
within the ordering and survey of the exchequer, j war department. O' Grady v. Cardwell, 2 i> 
contracted for the sale of the crown manor of E., | W. E. 342. 

and all courts baron, courts leet, and all fines, j Indebitatus assumpsit for goods sold and 
reliefs, rents, profits, waifs, strays, deodands, and ! delivered, and verdict for plaintiff. Defendant 
41 all other rights, members, emoluments and ap- | brought a bill suggesting that he was master -of 
piirtenances thereto belonging” : — Held, that this ! the buck-hounds, and acted only in relation to his 
being in effect a contract for sale by the crown, j office ; and that the king ought to pay for these- 
the advowson of E., which was appended to the [goods. Defendant pleaded the verdict and 
manor, did not pass under the contract, and j demurred, for that the matter was suable at law. 
consequently, that the purchaser was bound to; Plea 'overruled. Graham v. Stamjici', 2 Tern. 146. 
take a conveyance of the manor without- the -j C. contracted with the , commissioners of the- 
advowson. Aft.- Cm. v. Sitwell , 1 Y. & Goll. j admiralty to convey the mails from Calais to- 
559 ; 5 L. J.. Ex. Eq. S6. j Dover during the continuance of the contract, 

bernble, that if the contract had been between l and the commissioners for and on behalf of her 
subject and subject, the advowson would have majesty agreed to pay to him from and out of the 
passed, although, at the time of the contract, it j moneys to be provided by parliament. 18,0007. 
was not known by either party to be appendant , per year ; the contract to continue from the date 
to the manor, and, therefore, the sale of it was j until A .D. 1870 : — Held, that there was no obli- 
not in contemplation. Ib. gation on the part of the commissioners to 

_ Injunction granted to restrain the comxnis- 1 employ C. under the contract, parliament not 
sinners of woods from building on part of the 1 having provided moneys for the payment, 
site of Carlton Palace, in violation of out of the 1 Ckurehivard v. Peg., L. B. 1 Q. B. 173 : 14 L. T. 
terras of an agreement entered into by them with 1 57. 

the plaintiffs for a building lease of an adjoining 1 The lords commissioners of the admiralty 
part of the site. Panhhi v. Huxhimm, 4 Sim. 13. i are empowered to sue and be sued in respect of 
. t p _ I certain matters under a collective name; an 

q Trinity House, j — The Trinity House is not a action lies against them in respect of some of 

department of the state, so as to be exempt from j such matters. A writ of summons directed to 

liability for negligence of its servants. Gilbert them in that name having been served upon one 
56 L. J.. Q. B, 85; of the commissioners, the court refused to set 
Q, B. D. 795 ; 35 Y . E. 30. aside the writ, although it appeared upon the- 

— ^ - , i plaintiff’s affidavit, on shewing cause, that the 

upon Contracts,]— An officer appointed by cause of action was one fen- which the defendants- 
government, treating as an agent for the public. f were not suable in their collective name, 
is not liable to beared upon contracts made by William* v. Admiralty (Lord* Comm Mover*'). 
him m that capacity, M a death v. HaUimmid. i 2 L. M. & p. 456 : 12 C B. 420 * 20 L. J . O ? 

1 I ci m Kep. 1 1 ' 2 \ 1 K. E. 177. - J 245 ; 16 Jur. 42, 

In a suit against her majesty’s deputy com- i 

niissary general for Natal, ami as such represent- Bor Money and Interest.]— It is clear that a 
0(>mmlssn l'} at department, to suit may be sustained against a public officer 
port A as t f° ?t Iceor - lire of having to his hands money issued by government 

pplfn n 2 £! p t f 0Xei1 ’ l 01 ' 4? of tor the use of an individual for the recovery of 

d“fen<W nv hi *° T \ le f al acts °1 such mOTie >’- Bnt where the government 'has 

S enera l i ordered the money to be withheld, the question 
to tl f iffS® % he ******* is onl - v between government and the individual 

declaration 9 7?° ““4 <0 the | or Ws assignee, and this court has no jurisdiction, 

duhnanon. that the defendant could not be ; Prit7dyr. Itvxi-. 8 Mer. 102 • 17 E It 24 

her aright can leaillyKtfet to an 
ti o !f a / b / hm \ otl , beha 4 of officor o£ tlie crown to sell the soil of the crown. 

, ' A ’ lnt dcpaitment : and that tht md noi. account for the iirocc- is ; bi - am 

nmYrev’kl'’ t"„ . ) V " ■ ’V’“' ' ! legally esrist such right ought o’b establish®: 

,, 'A.V.o V-V, V a 'uu against by evidence cogent and i incibV Att.-i n.x. 

a public omcci m bis official capacity. Quaere, ; Mathias. 4 Kay & J 579* $7 T, r ph 76 ] • 4 - 

wnmner rae eoari -vould have laid jurisdiction Jur. (xs.) 62.s‘* 6 Y ,: K* 7 xo 

IJ , ‘ 5 " T:w '. \ T n q Ilt oad been liresvnted and Eeceh r ,j a nubiu t «*uVl h*r ’ - ■» sAar- 
The CT0WT1 had right diould be making interest ll tw in his 


KiiS# 

mm® 

iUffll 


| A 



PUBLIC OFFICER 


accountable to the trustees for interest made For Torts.] — If a public officer is guilty of a 
ultra, notwithstanding prior accounts settled misfeasance in the exercise of the powers in- 
without demanding it. Lowe! ale ( Earl ) v. trusted to him by-law, and in the discharge 

Church , 3 Bro. C. C. 41. And see 7 Price, 45. of his duty, he is liable to an action for any 
Public functionaries must account for interest damage resulting from that act, without proof 
made by them on any considerable balances in of malice or want of probable cause. Brasyer 
their hands of the money, being the proceeds v. Maclean, 44 L. J., P. C. 79; L. K. 6 P. ' C. 
of public property sold by them pursuant to 398: 33 L. T. 1. 

appointment ; although they have necessary An action for trespass committed or intended 
payments to make in course of their duty ; if is not maintainable against officials of the crown 
their instructions direct payment of proceeds or government sued in their -.official - /capacity 
into the bank, and point out a course of supplying or as an official body. Raleigh v. Gosehen, 6.7 
themselves for such necessary payments. Crau- L. J., Ch. 59 ; [1898] 1 Ch. 73 ; 77 L. T, 429 ; 46 
ford v. Att.-Gen., 7 Price, 2. W. 14. 90. 

Previously to 1833, the clerk of the patents Such an action will, however, lie against such 
received the fees paid by the patentees for his officials in respect of acts actually done or 
own use, but by 8 & 4 Will. 4, e. 84, he received directed by them if sued in their individual 
a fixed salary, and was required to hand over all capacity, even although such acts be done by the 
the fees to the exchequer : — Held, that he was authority of the government. Ib. 
liable to account to the crown in equity in The secretary of state is liable to an action if 
respect of such fees, and in respect of all interest he improperly directs a gaoler to remove a 
and profits made by the use of them, and that an prisoner to a part of a prison in which he ought 
information, for this purpose was properly filed not to be confined, and the gaoler so removes 
in the Court of Chancery. Att.-Gen. v. Edmunds , him. Oobbett v. Gray , 4 Ex. 729 ; 19 L. J.. Ex. 
37 L. J., Ch. 706 ; L.“ It. 6 Eq. 381 ; 18 L. T. 137. 

505. An action will lie against the secretary of 

The funds voted by parliament for the public state for war, like any other corporation, for 
service are not trust funds in the hands of the misuser of land vested in him: but, semble, 
secretaries of state who receive them from the when land has been acquired under the authority 
treasury; and the Court of Chancery has no of parliament for military purposes, and is vested 
jurisdiction to take any account of the appli- in the secretary of state lor war, an action will 
cation of such funds, Gren ville- Murray x. not lie 'against him for a nuisance occasioned by 
.■Clarendon. ( Earl ), 39 L. J., Ch, 221 ; L. It. 9 the reasonable user of such land for military 
Eq. 11. purposes under his direction. Hawley x , Steele, 

The crown, by royal warrant, u granted to the 46 L. J. Ch. 782 ; 6 Ch. D. 521 : 37 L. T. 625. 
secretary of state for India in council for the An action of trespass and false imprisonment 
time being certain booty taken in war “ in lies in England by a native Minorquih, against 
trust for the use of' 5 certain persons, who had a governor of Minorca, for an injury committed 
been adjudged entitled to it upon a reference to by him in Minorca. Mostyn v. Fabriyas, 
the Court of Admiralty, to be distributed among Cowp. 161. 
them, with a f urt her provision that in case any 

doubts should arise in the course of the distribu- Seizure of Ship.] — No action lies 

tion the decision of the secretary of state should against a commander of a British ship of war 
be final, unless the crown should otherwise order : for seizing and detaining a vessel on suspicion 
“Held (1) That the secretary of state for India of her being hostile prize ; though he afterwards 
in council could only sue or be sued as a cor- dismiss her without libelling her in the Court 
poration under 21 & 22 Viet. c. 100, s. 65, in pro- of Admiralty : and though he detain her partly 
ceedings which might have been taken by or on suspicion of matters which are merely causes 
against the late East India Company ; (2) That of forfeiture if she is British. Faith v. Pearson, 
the royal warrant constituted the secretary of 6 Taunt. 489; 2 Marsh. 133; 4 Camp. 357 ; 
state for India, in council an agent of the crown Holt, 113. 

for the purpose of the distribution of the fund By the Kidnapping Act, 1 872, s. 3, vessels carry - 
under the control of the crown, but did not con- ing native labourers of the South Sea Islands, not 
statute him a trustee for the persons interested being part of the crew, must have a licence ; by 
subject to the control of a court of equity, s. 6, vessels carrying native labourers without a 
Alar under v. Wellington QBuhe) (2 Buss. & My. licence are subject to the provisions of s. 18 ; by 
35) discussed. Brown v. Harris (13 Yes. 552) s. 9, to detain or confine a native for the purpose 
distinguished. KinUwh x . Secretary of State for of removing him from one place to another is 
India, ol L. J., Ch. 885 ; 7 App. Gas. 619; 47 declared to be felony; by s. 16, any vessel sus- 
L. T. 133 * 30pvV. II. 845 — JET. L. (E.) pected upon reasonable grounds of committing 

But an action cannot be maintained against an offence against the 9th section may be de- 
the secretary at war, by a retired clerk of the tained ; by s. 20, no damages shall be payable 
war office, cor his retired allowance, on the and no officer shall be responsible for the ueten- 
grounds that the secretary is only chargeable in tion or seizure of a vessel in pursuance of the 
his . public and official character, and that an act. Before the passing of the Kidnapping Act, 
action cannot be maintained against him as such, 1872, the plain tiff's vessel sailed on a voyage to 
for anything done by him in that character, the, South Sea Islands for the purpose of fishing ; 
although it may amount to a breach of employ- her master hired native labourers, and after the 

pent it would tend to expose him to an fishing was over the vessel was engaged in 

infinite number of actions, to be brought by any carrying the natives home when she was seized 
persons who might suppose themselves aggrieved ; by a man of war. of which the defendant was 
although he may have received the money ap- commander. At the time of the seizure the 
pH cable to such ^ speeifi< purposes Gulley v. defendant Hud, fide believed that there was 

L Auer, on , Li rL\ 7 Moon 91 * 3 Va V B. 275 • teas mabi - gu u: 1 fo * sits metis g u d us old nc • 
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cannot refuse to appear on the ground that the 
court has no jurisdiction over him, and that he 
could only be proceeded against on a petition of 
ri°iit. Eelkin v. Herbert , 1 Dr. <& Sm. 60S ; 8 
Jur. (N.S.) 90 : 9 W. R. 609. 

Mandamus to Lords of Treasury.] — In the 

half-year ending the 3 1st December, 1870, certain 
prosecutions took place at the assizes and quarter 
sessions of a county, and the costs were taxed 
by the proper officers under the orders of the 
respective courts, and the treasurer of the county 
paid the bills, and returned the bills, with the 
usual vouchers, to the treasury. The lords of 
the treasury had appointed officers, called the 
examiners of criminal law accounts, and these 
officers disallowed or reduced in amount fifty- 
one of the items in the bills returned ; and a rule 
nisi was then obtained for a mandamus to the 
lords of the treasury, commanding them to issue 
a treasury minute authorising the paymaster of 
civil contingencies to pay to the treasurer of the 
comity the sums disallowed : — Held, that a man- 
damus would not lie, inasmuch as the lords of 
the treasury received the money, which was 
granted to her majesty, as servants of the Crown, 
and no duty was imposed upon them as between 
them and the persons to whom the money was 
payable. Ret /. v. Treasury Commissioners , 41 
L. J., Q. B. 178 ; L. R. 7 Q. B. 387 ; 26 L. T. 64 ; 
20 W. R. 336 ; 12 Cox, C. C. 277. 

Held, also, that the course which the lords of 
the treasury had pursued was erroneous, as they 
had no authority whatever to have the bill's 
retaxed, and ought to have paid over to the 
treasurer of the county the full sum which he 
had expended as costs of prosecutions. Ib, 

The Exchequer and Audit Department Act, 
1866 (29 & 30 Viet. c. 39), and the acts which it 
amends or alters, give no light to a receiver of 
public moneys to compel the commissioners of 
the treasury to direct the comptroller and auditor 
general to examine and audit the accounts. 
Edmunds , Mr parte, 25 L. T. 705 : 20 W. R. 205. 

A mandamus will not lie to the lords commis- 
sioners of the treasury to compel them to pay a 
debt incurred by a county court, even although 
parliament has, upon an estimate made by the 
commissioners of the treasury, voted a sum for 
the salaries and expenses of the county courts 
for the year. Walmesley , Ex parte , 1 B. & 8. 
81; 7 Jur. (Mr. s.) 1010; 4 L. T. 242; 9 W. R. 599. 

Criminal Proceedings against.] — It is a high 
misprision in an officer to alter an inrolrneut 
without the sanction of the Court of Chancery. 
Garrick v. Williams, 3 Taunt. 540, 

A public officer is indictable for misbehaviour 
in bis office. Rex v. Rem hr id ye , 3 Dough 327. 

One who was appointed collector of certain 
duties by the proper constituted authorities, and 
who considered himself, and was considered by 
the commissioners to be such collector, but whose 
appointment turned out to have been informally 
made, cannot be indicted at common law for the 
receipt, of duties, by colour and prm.* nee of being 
collector of such duties, though the money was 
fraudulently collected and misapplied by" him, 
because he was in. fact appointed collector, and 
in that character received the money. Rex y. 
Robson, 7 East, 218 ; 3 Smith, 218. 

. Jurisdiction,]— The 42 Geo. 8, c. $5, 

giving jurisdiction for trying and punishing in 
this country, persons holding public offices or 
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'employments, for offences committed abroad, 
•does' ■ not extend to felonies. Rex v. Shawe, 5 
M. & S. 403 ; 17 Ii. E. 340. 


Belief against Bonds, &c.]— Bill for relief 
against four bonds for procuring plaintiff a 
pursership on board a man-of-war. The court 
could not set aside the bonds, but relieved against 
the interest and costs, on payment of the 
principal. Sifmonds v. Gibson , 2 Yern. 303. 

Bond given by A. to B. for B.’s quitting his 
pretence, and procuring A. to be admitted 
purser to one of the king’s ships. Court will 
relieve on payment of principal without costs. 
lb. 

A. agreed to surrender his commission in the 
army to B. for 1007., for which B. gave his bond. 
B. was refused the commission. No relief in 
equity, save against the interest and costs. 
Rev r is ford v. Done , 1 Yern. 98. 

Action at law on a bond given to a trustee, 
only reciting that the obligor was (on the resig- 
nation of obligee’s cestui que trust) appointed to 
an office, not restrained by injunction, but may 
be pleaded at law in order to try whether the 
consideration was corrupt. Tier ale v. Ross, 3 
Bro. C. C. 57. 

Bill of exchange given to secure procuration 
money stipulated to be paid to colonel of regi- 
ment for commission is void, and court will 
interfere even after money is in hands of sheriff 
on execution at law. Whitt inqham v. Rurqoyne, 
3 Anstr. 900. 

Agreement and bond from A. to B. to pay 
600 1. for procuring a commission in the marines. 
The commission was procured, but A. refused 
to take the oaths. Equity will not relieve hi m 
against his bond, semble. Ire v. Ash, Oolles’s 
P. C. 267. 

Perpetual injunction granted against a bond 
for the purchase of an office upon the public 
policy of the law, although the office was not 
within the statute 5 A 6 Edw. 6. Ilaninqtvn v. 
Du Chat cl, 1 Bro. C. C. 124. 

A., by his interest with the commissioners of 
excise, gets an office in that branch of the revenue 
for B., who in consideration thereof giyes a 
bond to A. to pay him 107. per annum as long as 
B. enjoys the place. Equity will relieve against 
the bond. Law v. Laic, 3 P. Wins. 391. 
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con)P!inv. as a compensatioxmndei- the regulations ; brought an action against them Held, that the 
of 1 796. to restrain the practice in future. ! lords and ladies of the manors were commissioners. 
titomson:*. mornm 1 :7 Ves.:m;A'B.. R. 151. < j by virtue of the local act, and if they did not 
Sale bv the owner of the command of a ship j choose to associate, might appoint agents toi 
in the service of the East India Company, with- j such time as they thought; proper,, which agents 
out their knowledge, is illegal, and cannot be the ! thereupon became commissioners, and might issue- 
subiect of an action. Sale of a commission in j notices and warrants m their _own names, and 
the army is not bad of itself. Sale of a public j were not bound to shew, on the- face, pt their 
office, or anv obligation to be made good, out of it, i proceedings, for what lord or lady t-liey . i espec- 
is so. Hartwell v. Hart well, -1 Ves. 815. j lively acted. Ostler v. Me, lb Q. K S31 ; 21 

The command of an East India ship is a L. -J., Q. B. 71; 1/ Jur. 3*0— Ex. Oh. .. 
public trust; and the sale of it. contrary to! Held, also, that such appointment oi an agent, 
a public regulation of the company, is a breach j was well executed, though the lord or lady had 
of public duty. Hist India Co, v. Xeuce, 5 Ves. I not previously made the declaration required by 
Igl' ‘ ! the local act. II. 


G. COMMISSIONERS. 

1. APPOINTMENT AND QUALIFICATION. 

'Ey Majority of Proprietors — Neglect of Condi- 
tions — Validity,] — By a local inclosure act it 
was provided that whenever the office of com- 
missioner should be vacant the lord of the 
manor, with the major part in value of the 
proprietors of lands and common rights in the 
parish (such value to be ascertained according to 
their respective assessments in the last rates 
made for the relief of the poor of the parish in 
the said parish^) present at a public meeting, 
should elect another. The office of commissioner 
having become vacant, a new one was elected 
by the lord of the manor and the major part in 
value of the proprietors of lands at a public 
meeting*. No one there disputed that he had 
such majority, but no reference was made to the 
poor-rates : — Kelt l, that, nevertheless, theapj (oint- 
ment was valid. Doe d. Harris v. IJodenltam, 9 
R. fc G. 197). 

Of Agents — Right to Appoint.}— A local 
drainage act created the lords or ladies of three 
manors, or, in his, her, or their absence, their 
agents appointed in writing under their hands, 
d coMnd'-iunt i> for exmii iim the act. It autho- 
rised the commissioners to take lands for the 
purpose of the drainage, and it container! clauses 
for that purpose to the same effect as those in 
the Lands Clauses Act, 8 9 Viet. c. 18, subse- 

quently passed ; and it provided that no person 
should be capable of acting as a commissioner or 
agent for a commissioner till he had made a 
declaration that he would duly execute the 
powers in the exercise of which he should act 
as commissioner or agent. The three lords of 
the manors, by writing under their hands, 
appointed the defendants their agents, but with- 
out. having first made the declaration. These 
acted as commissioners (first making the declara- 
tion), and gave the plaintiff a written notice 
that they required to take, for the purposes of 
the act, his land, describing the specific acres, 
roods, and perches. The plaintiff refused to 
treat, and the commissioners thereupon issued a 
warrant to the sheriff of the county to summon 
a jury «n assess the sum to be paid to the plaintiff 
for the purchase of the land required for the 
purpose of the act. Both the notice and warrant 
were in the defendants’ names as commissioners. 
A jury was empannelled, and assessed the price 
of the land. The plaintiff, who had throughout 
protested against the proceedings, refused to* 
receive the price so assessed. The defendants 
paid it into a bank, under the authority of the 
local net enabling them so to do. am l ‘entered 

Ux.t Til.-, i.m- .O'" *1 


Money Qualification— Incumbrance.]— By a 

| local act a commissioner of a court of requests- 
j was liable to a penalty of 50Uf he acted without 
I having a qualification of 50 1. a year in real 
j property, or 1,5002. in personal, or 2 hi. a year 
! real, and 1,0002. personal property, “above all 
i charges and incumbrances whatsoever,” the proof 
| of which qualification was by that statute to lie 
I on him in any action against him for the penalty : 
j —Held, that the words “ above all charges and 
j incumbrances whatsoever ” did not mean beyond 
payment of all his debts, but only applied tc> 
specific charges on the property in respect of 
which he claimed to be qualified. Dumelow v„ 
Lees, l Car. & K. 408. 

Held, also, that in such an action it was. 
{.sufficient if he shewed that he had property to- 
[ the required amount ; and that it was not incum- 
i bent on him to give any evidence with a view of 
S shewing that the property was not incumbered.. 

j n. 

Property Qualification — Occupier;] — By a. 

[ lighting and watching act no person was qualified 
| to be a commissioner unless he should be an 
; occupier of premises in the township, and be 
| rated for the same on the poor-rate at 35/., or 
unless he should be rated on such rate, and be 
possessed of property in the township of the 
■ value of 1,500/. : — Held, that a person possessed 
; of property to that amount at the time of 
! election, but who was not an occupier until after 
! making the rate preceding the election, and 
I whose name was not ori the rate when it was. 
made, though inserted after, in pursuance of the- 
! 17 Geo. 2. c. 38, s, 12, was not qualified. It rtf. v„ 
Eddowes' 1 El. k El. 330 ; 28 L, E. Q. Ik <34; 5- 
Jur. (x.S.) 469 : 7 W. iff 63. 

! ; 

! Ratable Value or Rates, j — By a local act it. 
j was enacted that twelve inhabitants, house- 
| holders, resident in the town or parish of Rye,, 
j rated to the relief or maintenance, of the poor of 
the parish, by one or more rate or rates, to the 
amount of 102. pur annum, should be appointed 
; commissioners of the harbour of Rye : — Held, 
that the ratable annual value, and not the rates 
I payable, conferred the qualification. Easton v. 
1 Alee, 7 ■ H. k ; N; 4'52T 31 T,. " J., Ex. 115; 8 Jiiiv 
(X.S.) 156 ; 5 L. T. 323 : .10 W. IL 1 JO. 

Penalty— Acting without Qualification,] — A 

; local act of 3 Will. 4, c. 68, far improving a, 
: township, provided that no person should 1 be 
capable of acting as a commissioner in the execu- 
tion of that act, unless he should have the- 
: qualification thereby required ; s. 10 imposed 
a nenaltr. of 502. on anv oerson who should net 
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1 Viet. c. 33 repealed the provisions of the first 
act as to the appointment, number, mode of 
election, and qualification of commissioners ; 
s. 2, after defining the number of the new com- 
missioners, and transferring to them the powers 
of the former commissioners, enacted, that “all 
provisions* in the former act contained in refer- 
ence to the commissioners thereby appointed 
shall be held to apply to the commissioners to be 
appointed under this net and the acts of such 
commissioners, in the same manner as if the 
same were re-enacted and repeated in that act 
(except as far as the same are repealed by or are 
inconsistent with its provisions), and that the 
two acts shall be construed together as one act” ; 
s. 7 required a different qualification, but there 
was no clause in the act of Victoria which in 
terms imposed a penalty on persons acting as 
commissioners without such qualifications : — 
Held, that a person who acted as a commissioner 
under the 1 Viet. c. 33, without being qualified 
as required by that act, was liable to the penalty 
imposed by the 3 Will, 4, c. 68. Gough v. Hard- 
man, 5 H.& N. 112; 1 L. T. 375. 


made use of for the purposes of the act : — Held, 
that a person who had contracted with former 
! commissioners to sell a plot of land to be used 
for the purposes of the act, was not disqualified 
from acting, though the conveyance had not 
been executed. Woolley v. Hay, I E & N. 3(37 ; 
25 L. J., Ex. 351 . See also Local GoverkmejsT. 

A local act incorporated 10 & 11 Viet. c. 16. 
By s. 2 of the local act, every male person of 
full age. rated to the relief of tlie poor in a cer- 
tain amount, shall be a commissioner. By 10 
& 11 Viet. c. 16, s. 9, any person who after his 
appointment as a commissioner shall be concerned 
or participate in any manner in any contract 
shall thenceforth cease to be a commissioner. 
Bv s. 15, every person who shall act as a com- 
missioner, after having become disqualified, shall 
be liable to a penalty of 50/. In an action 
against a person for the penalty for having acted 
as a commissioner after he was disqualified, an 
invoice was produced, in his handwriting, ad- 
dressed “To the Commissioners of St. Ives,” and 
charging them for lime supplied on several occa- 
sions during four months. He became a com- 
missioner by reason of possessing the qualifica- 
tion required by s. 2 of the local act: — Held,, 
first, that he was appointed a commissioner within 
the meaning of 10 k 1 1 Viet. c. 16, s. 9. Nicholson 
v. Fields, 7 H. k K. 810 ; 31 L. J., Ex. 233 : 10 
W. R. 301. 

Held, secondly, that by being concerned in a 
contract he became disqualified to act as a com- 
missioner within the meaning of s. 15. 77/. 

Held, thirdly, that the invoice was evidence 
from which a jury might find that he was con- 
cerned or participated in a contract within s. 0. 


Disqualification by Interest.] — A local act 
directed that no person should be capable of 
“ acting as a commissioner in execution thereof 
in any case wherein he shall be personally 
interested in the matter in question,” and that 
any person who should so act as a commissioner 
being so disqualified should forfeit 100/. The 
commissioners were in part elected by parishes 
within a certain precinct. An order had been 
made by them for constructing a footway along 
the frontage of the defendant’s, among other 
premises, in a particular manner. The defen- 
dant, who was afterwards elected a commissioner, 
attended at a special meeting of the commis- 
sioners. and first moved to rescind the order as 
to all except his own premises, which was nega- 
tived. On a motion being made to alter the 
order by adopting a less expensive mode of pav- 
ing, he supported the proposition in a speech, 
and took an active part in the discussion and in 
opposing the original order. He then proceeded 
to the ballot with the other commissioners. In 
an action for the penalty, there was a count 
charging the defendant with acting as commis- 
sioner where he was personally interested, and 
voting accordingly. Another count only charged 
him with acting as such commissioner in a case 
in which be was personally interested. The 
jury found that the defendant did not vote on 
the occasion in question, and gave him a verdict : 
—-Held, that he did not act as a commissioner in 
proposing or rescinding the order, except as to 
his own premises, but there was evidence that 
lie had acted as a commissioner by addressing 
the meeting on the motion for altering the order, 
and by taking an active part in the discussion : 
and that, as the only question left to them was 
whether he had voted, and not whether he had 
acted as a commissioner in any other manner, he 
was entitled to a. new trial. Charles worth v. 
Mdqard , 1 C. M. &; R. 498 : 4 Tvr. 824 : 4 L. J.. 
Ex. 89. 

The evidence of a person who proceeds to a 
bailor is admissible as to the share he personally 
took in it. Ih. 

By an act for lighting a town, no person 
be capable of acting as a. commissioner in 
execution of the act who shall be interested in 
any contract for furnishing, supplying, o v 
any article, matter, or thing to be employed 


tion : — Held, that although the commissioners 
might have properly applied the funds raised in 
resisting a proceeding in parliament prejudicial 
to the object of the act, yet they were not justified 
in applying them to defray the expense of obtain- 
ing another act of parliament, giving more exten- 
sive powers for, carrying out the object of the 
existing act. Aft.- Gen. v. Andrews , 2 Mac, & tt. 
225 ; 2 Hall & T. 431 ; 20 I,. J., Oh. 467 ; 14 Jur. 
905. See Bower v. Griffith, 16 \V. R. 540. 

Improvement commissioners empowered by a 
local act to levy rates, and do all acts, matters, 
and things for promoting the health, comfort, 
and convenience of the inhabitants within their 
district, and for that purpose to exercise the 
powers vested in them by their act, will be 
restrained from applying the rates to the pro- 
motion of a bill in parliament to extend their 
district and enlarge their powers. Aft- Gen. v„ 
West Hartlepool Improvement Commissioners, 
39 L. J., Oh. 624: L, R. 10 Eq. 152 ; 22 L, T. 
510 : 18 W. R. 685. 

Assessment of Damage — Trial of Pacts,] — An 

act gave .powers to a company to make a canal, 
•shall and.V'Ovided that certain commissioners should 
the determine, by the verdict of a jury, the sum to be 
' pa : d for damage caused by the works authorised 
selling l by theaet. Action on a judgment of the com- 
* or missioned to recover tin* damage assessed bra 





1367 PUBLIC OFFICER. 1368 

j'urv. Plea, that the damage for which com pen- j o 

sat ion was awarded was nofc caused by reason of j °* OONXJr:AL ' ' 

the execution of the company’s powers, and that j gy Clerk in accordance with a Resolution.]-- 

the commissioners had no jurisdiction to assess ] ^ ^ act commissioners were appointed for 

the damage : — Held, that the commissioners had j ^navigation ; their powers were to be 

ut, jurisdiction to try the question as to the tact -j - executed '“bv the majority present at a meeting 

of damage, but only to assess the damage. it any, j () | not f eW e r than three. They were not to be 

Barber v. Nottingham and Grantham it//., 1 4 > j ner<50Iia ii v liable on contracts made, or for 

c. B. (S.S.) 726: 88 L. J., C. P. 193; 10 Jnr. | in relation to anything done 

(N.s.) 260 ; 12 W. R. 3/6. | in pursuance of the act, but might be sued in 

* ' the name of their clerk. The commissioners, at 
Death of Commissioners — Successors not j ting held reso i ve d to accept a tender for 
appointed.] — By a navigation act the under - 1 executin ° works in pursuance of the act. Then- 
takers were authorised to make and | clerk thereupon drew up a contract according to 

such navigation, and from time to time to altei ten<1 * lld lt was afterwards signed by the 
their dams and weirs for that purpose, and to | contractor ; _Held, ■ that the contract made in 
enter and make works upon consequence of the resolution was a contract 

purpose of the undertaking, hist making satis- entere q illto by the commissioners in execution 
faction to the owners as commissioners under. of their office, and that they were liable and 
the act should direct. By a subsequent clause J. , , c h , n fM imme of their clerk for 


compensation, to uc a^scssui u\ yf "| third persons in execution of such contract, 
sioners ihe commissioners were ? am ecl m the | y. Hayward, 7 Q. B. 960 j. 4 Eailw. Oas. 

act. and power given them to appoint successors | _ -r f n b 99 * 10 Jar 92 

from time to time. The navigation was made ; j ’ ' * *» ' ’ 

aud, as part tit it, *J~™»*Et** Salary of Officer-Commissioners, appointed 

z irg&r iffssf 

mill-owner should no longer have any means of officers were spoken ot as employed by the corn- 
obtaining compensation, as to which the court missioned. Ihe commissioneis . ueie ompoweml 
gave no opinion. Kernat and Aron Navigation t0 ma ^ e r«tes, which weie vested m them, .md 
%. v. ) Vittm-im/ton. 13 Q. B. 531 ; 21 L. J.. Q. B. they were directed to apply the moneys which 
' should come to their hands under the act in 

Where three commissioners, and their successors paving, lighting, &c., the parish, and carrying 
were appointed to transact the business under an the several purposes ot the act into execution 
inclosure act, and the act of any two of them was Held, that an action did not he against them by 
to be valid, an assessment executed by two, after one of. their officers for arrears ot salary^ 
the death of one of the three, and before the v * 2 L. M. & 1. -1 ; Jo 1. . if. oo4 ; -J 

appointment of a successor, was invalid. Doe d. H J., C. 1 . 99. 

Nh'kohon w Middleton, 3 Br. & B. 214. j ; . - ... . . 

| Clerk suing Successor.] — Commissioners 

Mortgage — Action by Puisne Incumbrancers — j were appointed to be annually elected for exe- 
•Costs.] — An action was brought by judgment cuting a local act. They had power to levy 
creditors against harbour commissioners, in which rates. They had power to appoint clerks anil 
the plaintiffs were found entitled to a charge on other officers, and to pay them salaries out of 
the undertaking, a receiver was appointed, and the money to be raised by the rates. They hail 
the priorities of other incumbrancers (some of power to execute many works. They might sue 
whom were prior to the plaintiffs) were ascer- and be sued by their clerk, and they wore 
tained, and certain funds arising from the under- exempted from personal liability for any con- 
taking paid into court. The funds now available tracts entered into by them ns commissioners : — 
being insufficient for all the payments required: Held, that a clerk, appointed by the connnis- 
- — Held, that, under the Commissioners Clauses sioners for one year, might maintain an action 
Act, 1847, s. 60, the commissioners were entitled for his salary against the clerk of the comm in- 
to be paid their costs as between solicitor and sioners in a subsequent- year. Hall v. Taylor, 
client, out of the fund in priority to all parties, El. BL BL 1U7 ; 27 L. J., Q. lb 311 ; 4 Jur. 
.and that it made no difference that the fund (N.S.) 877, 

had not actually come to the hands of the com- Held, also, that it was within the scope of their 
inis, sioners, but had been paid into court by the authority to employ an attorney: and that he 
receiver. Batten v. Dartmouth Harlem r Com - might recover in an action against the clerk of 
w imoimn, 59 L. J., Oh. 700.; 45 Oh. L>. 612 : 62 the commissioners in a succeeding year. Jh. 

L, T. 861 : 38 W. B, 603. ' “ ” , 

Charge on Bates—- Mandamus.] — Com- - 

Extent ] — ‘When an act authorises ommis- missioned under a local improvemc i 'act wore 
sioi. id > to effe< t certain sneeilied objects, with a empowered to appoint a clerk and other otic ers, 
clause providing for the payment rf compensation and to pay them reasonable salaries our, of the 
to all persons whose interests nlay be affected, moneys to* be collected under the act : and power 
taffi uithoriry extends not only against th was given to levy rai s for t he nuroo-H* of paving 
p- note to whom the commissioners are account- the salaries of officers. Executors of B sued 
able. bur. also against the persons whose rights the commissioners’ clerk, the declaration alleging 

may be interfercil with 1-Tnlt v. Tt.nehA/th* thaf. +Vm /*/%»« *v» teui . .. i.> A 
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retainer, and for other work and labour, of B., [ Grant of Annuity.] — A grant of an annuity 
as the attorney and solicitor of, and otherwise by live commissioners named in a local aid in 
for, the commissioners, at their request, in and these words: “We live, &c., do grant unto A. 

about the business of the commissioners, and for an annuity of -l. out of the rates granted! 

money paid by him for their use and on accounts and to arise by virtue of this act, ” according fi> 
stated ; and that the debt and moneys were a the form prescribed in the act, does not raise any 
charge upon any moneys and funds in the hands personal liability in the grantors, as, on a con- 
of the commissioners collected under the act ; j tract, the act empowers any five to be a quorum, 
and if they should not have in their hands any Cane v. Chapman, ! N. & P. 104 ; 5 A. & E* 

such moneys and funds, then the same debts 047 ; 2 H. & W. 355 ; 6 L. 49. 

became and were a charge upon a rate and assess- 
ment leviable under the act ; and the executors , Rl> . '-p. 

demanded of the commissioners to pay the moneys ' d* * / 

due out of the funds in their hands, or to levy a Buty thrown on Body.] — Where a duty is 


4. Breach of Duty. 


due out of the funds in their hands, or to levy a Buty thrown on Body.] — Where a duty is 
rate under the act ; and alleging a neglect and thrown on a body consisting of several persons 
refusal, and claiming a writ of mandamus com- each is individually, liable for a breach of duty, 
manding the commissioners to pay or assess a as well for acts of commission as of omission* 


refusal, and claiming a writ ot mandamus com- each is individually liable for a breach of duty, 
manding the commissioners to pay or assess a as well for acts of commission as of omission* 
rate Held, that the declaration was bad, it v . Holland, 5 Term Rep* 607 ; 2 B. R. 678. 
being consistent with the allegations that to part The Middle Level drainage commissioners 
at least of the claim the commissioners were were empowered ahd directed by statute to make 
personally liable, and the remedy by mandamus a cut, and make and maintain at or near its 
being therefore inapplicable. Bush v. Beacan , opening a sluice to exclude the tidal waters. 
1 H, & G. 500 ; 32 L. J., Ex. 54 ; 8 Jur. (3sr.s.) They were trustees for a public purpose, and 
1015 ; 7 L. T. 106 ; 10 W. R. 845. acting without reward. . The sluice was properly 

made, but owing to the absence of due care and 

Whether Eunds in Hand or not.] — To skill in the persons employed by them to main- 

an action for salary due from commissioners tain it, the sluice burst, whereby the tidal waters 
under a town improvement act to their clerk, came in and flooded the neighbouring lands, 
they pleaded that they never had at or since the There was no proof that the commissioners had 
accruing of the debt funds applicable to the pay- negligently or improperly employed unskilful 
ment of it, and that they had applied all the or incompetent agents : — Held, that the commis- 
moneys which had come to their hands as such sioners were liable to an action at the suit of the 
commissioners, except a small sum set apart by owners of the neighbouring lands. Gw v. nine, 
them to satisfy certain other claims which had 7 b. & S. 831 ; 37 L. J., Q. B. 262 ; L. R. 1 Q. B* 
accrued since that of their clerk, and they 711 ; 14 L. T.891 ; 14 W. R. 865 — Ex. Ch. 


never had nor were they likely to have any 
surplus out of which they could pay his claim : 
-—Held, that the plea was bad, and that, a debt 
being due, the clerk was entitled to judgment, 
whether it could be enforced by execution or 
not. Bush v. Martin. 2 H. & G. 311 : 38 L. J., 
Ex. 17 ; 10 Jur. (n.S.)347 ; 9 L. T. 510 ; 12 W.R. 
204. 


'.See Local Government — Negligence, &c.. 


5. Action by and against Clerks of. 


whether it could be enforced by execution or Personal Charges.]— -The clerk to commis- 
not. Busk v. Martin, 2 H. & C. 311; SSL. J., s i 0 ners of paving drew up a contract for paving,. 
Ex. 1 r; 10 Jur. (N.s.) 347 ; J L. l. olO ;12 W.R. G f which contract the contractor was, by agree- 

merit, to pay the expense ; he offered to execute 
, , , . , . the contract, but refused to pay the clerk’s 

- Judgment against Clerk— Distress upon j c p ar g es? as unreasonable ; the clerk refused to 
Commissioners Property. ] By an act the com- a p ow the contract to be executed until his charges 
missi oners thereby appointed for improving a were p a | ( p Under an act authorising the corn- 
town were empowered to sue and be sued m the m | S9 |ouers to sue by their clerk : — Held, that he’ 
name of their clerk, who was expressly exempted C0l qq no t SU e as such clerk for these charges, 
from personal liability m respect of any such Cuv i Uiq j 0 ] bmi) n, 10 Bing. 89 : 3 M. & Scott, 
action, and they 'were also empowered to appoint ; 2 L. J. C P. 264. 
a clerk and other officers, and it was enacted J *’ 

that the} 7 should and might, out of the moneys Liability for Negligence of Workmen.] — 
to arise by virtue of the act, pay such officers Clerks to commissioners, under a lighting and 
such salaries as the commissioners should think paving act, intrusted with the conduct of public 
reasonable. An action was brought by the works, are not liable for an injury occasioned by 
executors of a former clerk to the commissioners the negligence of artificers and labourers, 
against their present clerk, for arrears of salary employed under their authority. Hall v. Smith, 
due to the deceased, in which judgment, was 9 Moore, 226 ; 2 Bing. 156 ; 2L.J. (o.S.) C. P. 1 IB- 
entered up against the defendant and a fi. fa. 

issued, under" which the sheriff seized the fire- Clerk at a Eixed Salary.]— A clerk to com- 
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the judgment and fi. fa., on the ground that although he is an attorney, and his services con- . 
execution could not be had against different sisted of work whiei , before his appointment at 
persons from the party sued, and that a man- a fixed salary, he did as an attorney. Bush v, 
damns to compel "the ’commissioners to pay the Martin, 2 H. & 0. 811 ; 33 L, J., Ex. 17 ; 10 Jur,. 
debt out of the rates was the proper remedy : — (N.s.) 347 : 8 L. T. 509 ; II YV . R. 1078. 

The court discharged the rule, on the ground 

that if the commissioners were right they had ^ CHARITY COMMISSIONERS — See Charity. 
other means . ot redress, as . by action of trespass, 
but: that, if the rule was made absolute, there 

: were no means of reviewing the decision of the 7. ECCLESIASTICAL COMMISSIONERS — See 
court. Saunders v. Slack , II L. T, 484. Ecclesiastical Law. 
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PUBLIC OFFICER, 


times during the pleasure or toe court or aider-, 
men. In 1816 a resolution was passed by the 
court of common council that every person who 
mi s;ht be elected to any o thee in the gift of that 
court should be elected for a year only. The 
subsequent appointments were expressed upon 
the records to have been made subject to this 
standing order. Some form of annual 1 e-election 
was gone through at the beginning of every year 
in the case of the remembrancersliip and some of 
the other offices included in the standing order : 

Held that, if the office were for life, the 

election for a less period would be void 
altogether, and not merely as to the limitation, 
but that the form of appointment having varied, 
there was no continual usage sufficient to 
establish that the office was of any particular 
tenure, that if there was, it was • as strong in 
favour of the tenure being during the will of the 
corporation as during good behaviour, and the 
resolution of the common council that the office 
was vacant was a sufficient determination of 
their will. Robarts v. London Corporation , 49 
L. T. 455 ; 31 W. R. 529 -C. A. 

The office of commissioner of crown lands in 
Hew South Wales, created by the act of the 
legislature of that, colony, is not a patent office, 
though made under the great seal of ^ the colony 
within the meaning of the 22 Geo. 3, c. 75, but 
is an office held durante bene placito ; and there 
is no right of appeal to the Queen in council, 
under that statute, from an order of a motion 
from such office by the governor-general and 
executive council. Robertson , Ex parte, 1,1 


S. Ici ? closure Commissioners- 


A Inland Revenue Commissioners- 
See Revenue. 


I). FOR LOCAL GOVERNMENT — See Local 
Government— Metropolis. 


E. IN OTHER CASES. 

1. Appointment. 

Power of Appointor.]— An appointment to an 
office for the life of the appointee is not invalid, 
upon the sole ground that the person making 
the appointment only holds his own office for j 
life. Rosshjn (Earl) v. Aytoun, 11 CL & F, 742. j 

A right of nomination to an office being in two j 
survi ving grantees who could not agree upon the 
appointment was determined by lot on the order 
of the court. Seymour v. Rennet, 2 Atk. 483. 

Nature of Tenure,]— The office of chamberlain 
of England is hereditary. Where two sisters in- 
herit, "they may act by deputy to be approved by 
the king, and who must not be of inferior degree 
to a knight. Burrell , Ex parte, 2 Bro. P. C. 146. 

The office of paymaster of exchequer bills was 
an office during pleasure only, and not during 
good behaviour or for life, under 48 Geo. 3, c. 1. 

8m nth v. Latham, 9 Bing. 692; 3 M. & Scott, 

051 ; 2 L. J., Ex. 241: 1 C. & M. 547 ; 3 Tyr. 
y'Vv 

The office of weighmaster in a market town in 
Ireland is a freehold office. The appointment to | 
it ought to be for life. M' Mahon v. Lennard , 6 | 

H. L" Cas. 970. 1 

A corporation having power by statute to 
appoint a weighmaster, and also at their discre- 
tion to remove him, the office is not a freehold 
office, and an appointment duly made by the 
corporation of a weighmaster during their plea- 
sure is valid. I)eleu v. Cork Corporation , Ir. R. 

.5 C. L. 37 ; 19 W. R. 471. 

The office of surgeon of the district prison of 
St. Catherine in the island of Jamaica (created W. R. 859, 
by the acts of the local legislature) is an office 
held during pleasure only, and not during good “ Suhsts 
behaviour. Hill v. Rey., 8 Moore, P. C. 138. { c. 29, whit 



PUBLIC OFFICER 


because the appointed 
shareholder in a rai Up- 
town ship. was intercstec 
that the sessions had con 
to appoint him, and tha 
null and void : — Held, 
interested within tin 
and that the order appointing 
been brought up by certiorari a 
as the sessions had jurisdiction to 
determine whether he was interested, 
appointment had not been set aside 
facto in the office of tithe valuer, 
sequently his acts done whilst so in 
not null and void, and c 
Lancaster and Carlisle R 
952 : 27 L. J.. Q. B. 195 ' 

W. R. 293. 

The 38 Geo. 3, c. 5, s 
of land tax to be inhal 
ship or place, residing! 
they are to act : — Held 
■duly appointed as asse 
he was not qualified 
Waterloo Bridge Co. v, 

L. J., Q. B. 70 ; 5 Jur. (n.S.) 464 

Interested Person.]— An office, of which 

the salary is to be fixed, and the accounts audited 
by certain justices, cannot be held by one of such 
justices. Rex v. Patteson, 1 N. & M. 612 ; 4 
B. & Ad. 9 ; 2 L. J„ K. B. 33. 

Survivorship.] — Where one of two, appointed 
under 9 A 10 Viet. c. 95, s. 25, to execute jointly 
the office of clerk to a county court, dies, the 
survivor continues to hold the office, though he 
•cannot act till a successor to the deceased person 
is appointed. Beg. v. Waite, 8 El. & Bl. 384 ; ~ “ 
L. J., Q. B. 11 ; 4 Jur. (n.S.) 68 ; 6 W. R. 36. 

Deputy— Power to Appoint.]— Ordinarily if it 
is an office requiring skill or discretion a person 
cannot appoint a deputy — he cannot transfer, but 
is bound to do it himself. But, where the office 
is merely ministerial, such as that of digging a 
grave or of pulling a bell, it is clear that a 
deputy mnv he appointed therein : in the case of 
the sexton falling ill the public might be incon- 
venienced if dead bodies could not be buried. 
BL Margaret' s^ Rochester , Burial Board v. 
Thompson 40 L. J.. 0. P. 213 : L. R. 6 C. P. 445 ; 
'24 L. T. 673 ; 19 W. R. 892. And see Campbell 
v. Ileiclitt. infra. 

An under-sheriff could not appoint a deputy 
under 3 & 4 Will. 4, c. 42. Jones v. Williams. 
2 D. (N.S.) 938 : 12 L. J. 


ithe valuer, who was a prothonotary revoked by deed the appointment 
y passing through the of his deputy, and appointed another by deed, 
in the tithes and dues, The judge of the court, deeming this person 
;equently no Jurisdiction insufficiently qualified, rejected him, and himself- 
therefore his acts were appointed the party previously dismissed, who had 
assuming him to be not ceased to act and to receive the fees payable 
meaning of the statute, to the prothonotary. He had received these fees 
% him might have while in office under the prothonotafy’s appoint- 
and quashed, that nient, and the practice had been that he retained 
inquire and part and paid over the rest, in stated portions, to 
" and the the knight marshal, the steward and. the pro- 
he was de thonotary :• — -Held, that the offices of prothonotary 
and that con- and deputy prothonotary were not distinct, and 
office were that, in the absence of special contract, the 
could not be challenged, deputy acted and received fees on behalf of the 
Ry. v. Heaton, 8 El. & Bl. prothonotary. Campbell v. HewlUt,l6 Q. B. 258. 
•» 5 ^ Jtir. (N.S.) 707 ; 6 Held, secondly, that the retention of fees by 
the deputy on his account must he ascribed, not 
8, requires the assessors to any independent right, but to agreement 
rants of the parish, town- between him and the prothonotary. fb. 
ithin the parish for which Held, thirdly, that the prothonotary’s revoca- 
that the acts of a person tion of the appointment determined the agree- 
sor were valid, although ment and the deputy’s right to retain any part 
)j ) being an inhabitant, of the fees ; though if he unavoidably continued 
Cull. 1 El. & El. 213 ; 28 to perform duties on behalf of the prothonotary, 

7 W. B. 87. he might have a cross claim for remuneration. Xb. 

Held, fourthly, that the judge of the court 
might refuse an insufficient deputy nominated 
by the prothonotary, but could not, of his own 
authority, appoint another deputy. Ib. 

Proof of.]— The fact, that a party did a par- 
ticular act (as signing a land-tax assessment) in 
an. official capacity, may be proved, not only by 
shewing that he exercised the office before or at 
the period in question, but also by evidence 
(limited to a reasonable time) of his having exer- 
cised it afterwards. Doe d. Hopley v. Young , 8 
27 Q. B. 63.;. 15 L. J., Q. B. 9 ; 9 Jur. 911. S. P., 
Doe d. Bowleg v. Baines, S Q. B. 1037 ; 15 L. J,, 
Q. B. 293. 

Proof that a person has acted as a public officer 
on one occasion, before the occasion in question, 
is evidence that he is such officer. Reg. v. 
Murphy, 8 Car. & P. 297. 

In proceedings against a party in a voluntary 
office, not cast on him by law, it is necessary to 
aver not only an appointment, but an acceptance 
by the person appointed. Serra v. Wright, 6 
Taunt. 45 ; 1 Marsh. 441. 

It is not necessary, in an action by the weigh- 
master for disturbance in his office, to shew a 
formal appointment to it by deed. His having 
acted in the office for several years is sufficient. 
M' Mahon v. Lennar d, 6 H. L. Cas. 970. 

Q. B. 295 ; 7 Jur. 581. Stamp Duty upon.] — See Revenue. 

lie by a deputy against his principal for an ® M in ati ox of Appointment. 

increase of salary, without an express agreement, By whom Removable.] — It is the prerogative 
where the latter has been appointed to a new of the, crown, by letters patent, to suspend a 
office. Bell v. Drummond , Peake, 45. public officer, though the office is granted for life. 

By a royal charter, establishing the palace Sling shy's Case, 3 Swans. 178. 
court, it was granted that there should for ever The supreme court of Calcutta has power by 
be an office of the j >rothonotary of the court, and the charter of justice to remove or suspend officers 
officer called the prothonotary, to make out and of that court, on account of misconduct, and this 
inrol processes, pleadings and judgments, and to power of removal is not limited to acts done by 
keep the rolls and records ; and the king granted such officer in his judicial character, but includes 
the office ro JL o* have and execute the same by transactions distinct from those of his office, 
himself, or by his sufficient deputy, during his Grant, Di re, 7 Moore, P. O, 1,41. 
natural life. On a vacancy, the marshal of the Semble, whilst an officer receiving a salary 
household was to appoint the new prothonotary , given by act of parliament conducts h nself 
who should he admitted, and might have and properly in his office, the court has no jurisdiction 
■exercise the office during his natural life by him- to dismiss him. Kane v. Stewart , Sam & Sc. 84, n* ; 
self or by his sufficient deputy or deputies. The 1 Jones, 630. 
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Mode of.] — Though a corporation may have paymaster 
by statute a power to remove one of its officer:; 
holding a freehold office, the Court of Queen’s 
Bench will, see that that power is exercised in a 
lawful manner, and will interfere if it si 
not be so. But if exercised in a lawful manner 
the. court will refuse to interfere on the mere 
ground that the power lias not been wisely or 
discreetly put in force in the particular case. 

Osgood v. Relson, 41 L, J., Q. B. 329 ; L. R. -> 

II. * L. 636. Affirming 10 B. & S. 119 ; 20 L. T. 

958 ; 17 W. R. 895— Ex. Ch. 

In the case of removal from office of an officer 
of the corporation, upon an accusation of in- 
ability or neglect of duty, if there has been such j 
evidence given as in an ordinary trial would j 
justify the judge in leaving it to a jury to say, 
as a matter of fact, whether the accusation was 
made out. the court will not interefere with the 
decision arrived at by the corporation. Fh. 

A corporate body having the power to dismiss 
one of its officers holding a freehold office on 
complaint against him, referred to a committee 
of its own body the task of examining into the 
complaint, and receiving evidence upon it and 
The committee performed 
and evidence were duly 
r, who was then 
He was afforded the 


officers j which the new appointment, is made contains no- 
express cause of revocation of the old one, and 
though it allege, contrary to the fact, that the 
should former paymaster had resigned. _ Smyth v. 
Latham. 9 Bing, 692 ; 3 M. & Scott, 251 ; 2 L. J ., 
Ex. 241'; 1 0. & M. 547 ; 3 Tyr. 509. 

By Acceptance of Incompatible Office,]— -A 

public officer cannot vacate his office by accept- 
ing an incompatible office, unless the first office 
is one which he might have determined by his 
own act, or which he might have surrendered to- 
the party appointing to the second office, or 
from which he might have been amoved by, or 
with the concurrence of, such party. Rete v. 
Pattern * . IN.t M. 612 ; 4 B. & Ad. 9 ; 2 L. J. t 
K. B. 33. 

The acceptance by the holder of one office of 
another incompatible office does not vacate the 
former, unless it is such as lie could determine 
by his own act simply, or unless that authority 
concurred in the appointment which could 
accept the surrender of or amove from the old 
one. ' Worth v. ■ Rewton, 10 Ex. 247,;./ 2pC. L, IE 
1471 ; 23 L. J., Ex. 338 ; 2 W. R. 628. 


reporting thereon, 
this duty. The report 
furnished to the inculpated officer 

called on for his defence. H r ... ...... 

opportunity of being heard, and counsel was Validity of.] The office ot warden of a forest 
heard for him. but the corporate body itself did was granted by James the First to Lord Oxford, 
not rehear the evidence. He was. ordered to be his heirs and assigns, and was subsequently 
dismissed from his office Held, that this was assigned by the holder upon various occasions; 
not a case of delegation of lawful authority, but and, lastly, to A., without any objection on the 
was a due exercise of that authority' by the cor- part of the crown : — Held, that the office passed 
porate bodv itself. Ih. * " under the assignment to A., and that he was. 

‘ ’ entitled to claim compensation upon the forest 

Hotice of.]— A person validly elected to an being disafforested. Wellesley v. J lornington, 
office and admitted to it, cannot be removed 23 L. J., Oh. 49 ; 2 W. II. 31. 
from it without notice. Reg. v. Saddlers Co., The office of wood-ward, or forester of the 
10 H. L. Cas. 404 ; 32 L. J..* Q. B. 337 ; 9 Jur. crown, is an office of trust, incapable of assign- 
(N.S.) 1081 ; 9 L. T. 60 ; 11 W. R, 1004. ment without a licence from the crown, founded 

The poor law commissioners have a discre- on the return to a writ, of ad quod damnum, 
tionary power of removing a relieving officer of Att.- Gan. v. Mathias, 4 Kay A J. 579 ; 27 L. J., 
a union whom they deem unfit for his office, Oh. 761 ; 4 Jur. (n.s.) 628: 6 W. 11. 780. 
without giving him notice of their intention to 
remove him, or hearing what he has to say in 
his defence. Leather and Poor Law Cominis- 

si-oners, In re, 19 L. J., M. O. /(). a . Salary and Pensions. 

Effect of ; Suspension.]— Suspension does not Agreements for Fixed Amount.] — The marshal 
create a vacancy in an office, it is only an of the city of Dublin is by virtue of Ins office 
impediment to the officer enjoying any benefit registrar of the pawnbrokers of Ireland, and as 
from it; hut all acts required to be done by marshal and registrar is entitled to receive con- 
such officer- must stiff be done by him to give siderable fees ; and the defendant, in con side m- 
them validity. Phillips v. Bury, 2 Term Rep. tion of his being appointed to the office of 
351. marshal by the corporation of Dublin, entered 

When an officer is suspended by the crown, he into an agreement with them to accept, by way 
is -entitled to receive his salary, but not to exer- of fixed salary, a sum less than the fees, and to 
cise the functions of the office. Sling shy's Case. , pay over the fees to the city treasurer Held, 
3 Swans. 178. - that the agreement was illegal, as being against 

public policy, Dublin Corporation v. Hayes. 
By Appointment of Another.]— Where justices Ir, R. 10 C. L. 226. 
of the peace having power to appoint a surgeon, An agreement between a municipal corpora- 
appointed another in the place of one holding tion and the clerk of the ponce of the bon igh. 
the office : — rich , that the office of surgeon of on his ippointmenh tl at lie slit ]l tv m p a fir od 
the district prison being a public office, held at salary in lieu of la's fees, and that any surplus of 
pleasure, and not an ancient office, the choice fees above the salary shall be paid into the 
of another to fill such office, by the justices, in borough fund, is void.* on two grounds of public 
exercise of the powers vested in them by die policy : first, because a person accepting an 
local acts was a determination >f the first office of trust can mala nob are in in respect of 
appointment. Hill v. Reg.. 8 Moore, V. 0. 138. that office; and, seoondlv. been me die law 
Lhe subsequent ffipoin nem of a new pay- presumes that all ho fees are required foi the 
wastet in the place of a formei one is t virtual mrpos* >£ enabling him to uphold the digue T 


4. Rights of Officer; 


revocation of the appointment of such former and perform properly the duties of his office. 
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Liverpool Corporation v. Wright. 1 Johns. 359 ; liabilities, duly passed a re 
2S L. J., Ch. 868 ; 5 Jur. (N.S.) 1156 ; 7W. B.72S. pension to 1507. per anin 

their pleasure, and made i 
Eight to Fees.]— Persons serving under the me nt on the reduced sea 
crown under a general commission have no legal brought an action to reci 
right to demand specific compensation, semble. Held! that the resolution < 
Cvavfurd v. Att.-Gen ., 7 Price, 67. and that he could not recc 

The principal registrars in the prerogative Cbnserranoy Board L. 

office disagreeing about the appointment of a (jp ; 30 L. T. 367 Ex. Ch. 

clerk, the deputy-registrar nominated A., who 
for twelve months officiated, and received fees : — 

Held, that he was an officer de facto, and had a 
right to the stated fees, and to retain them with- 
out account. Seymour v. Bonnet, 2 Atk. 483. 


Pensions under the Superannuation Act, 1859.] 

—Under the provisions of the Superannuation 
Act, 1859, the question whether or not a pension 
shall be granted to a public servant is to be 
decided by the commissioners of the treasury; 
Exclusion from Office — Eefurn of Salary.] — and until they have decided to grant a pen- 
The defendant, who had been illegally elected sion no public servant can maintain an action 
for the office of surgeon of a county infirmary in in respect thereof. Edmund a v. Att.- Gen., 47 
Ireland, entered into office, and though cautioned, L. J., Oh. 345 * 38 L. T. 213 ; 26 W. ft. 550. 
kept; out the plaintiff, who had been legally The- Superannuation Act, 1859, s. 2, after pre- 
elecfced : — Held, first, that the plaintiff was scribing a scale of superannuation allowances for 
entitled to recover damages from the defendant civil servants according to length of service, 
for so excluding him from the office. Lawlor v. provides that, if any question shall arise as to 
Alton , Ir. It. 8 0. L. 160. - the claim of any civil servant for superannuation 

.Held, secondly, that .the -.plaintiff,' as lie had under this clause, “it shall he referred to the 
not actually discharged the duties of the office, commissioners of the treasury, whose decision 
though he had offered and was ready to do so, shall be final.” Where, therefore, a civil servant 
was not entitled to recover, as money had and makes a claim for superannuation allowance to 
received, the salary which the defendant had the commissioners of the treasury, and their 
received under the grand jury presentment. Ib. lordships decide upon the amount of the allow- 
ance to be made, such decision is final, and 
Claim to Fees — Evidence.] — The immemorial cannot afterwards he made the subject of liti- 
existenee of fees of an office may be presumed .gation in any civil tribunal. Cooper v. ifa#., 49' 
from uninterrupted modern usage, unless there is L. J., Ch. 490 ; 14 Ch. D. 311 ; 42 L. T. 617 ; 28. 
some evidence given to the contrary. Shepherd v. W. B. 611. 

Payne , 16 O. B. (N.s.) 132 ; 33 L. J., C. P. 158 ; 

10 Jur. (N.s.) 540 ; 10 L. T. 193 ; 12 W. II. 581 — Pensions — Liability to Debts. ] — Asuperannua- 

Ex. Ch. tion allowance, granted by a resolution of the 

The modern usurpation of an excess does not board of directors of the East India Company to 
affect the title to the original fees. Ih. a retired clerk under the authority of 53 Geo. 3, 

The clerk of the papers of the queen’s prison, c. 155, s. 93, is only a gratuity ; and the grant, to- 
appointed under 5 & 6 Viet, c, 22, by the secre- be binding on the company, must be by deed, 
tary of state, at a fixed salary, holds in effect For both these reasons, the allowance is not a 
the same office as the clerk of the papers of the debt which can be attached on behalf of a judg- 
queen’s bench prison, appointed under the ment creditor of the grantee under 17 k 18 Viet. 

27 Geo. 2, c. 17, by the marshal of the Mar- c. 125. Junes v. Mast India \ Co ., 17 C. B. 351 ; 

shalsea, and that office was one belonging to 25 L. J., C. P. 154 ; 2 Jur. (N.s.) 189 ; 4 W. B. 
the queen’s bench, and consequently within the 245. 

11 Geo. 4 & 1 Will. 4, c. 58, and 1 A 2 Will. 4, The effect of ss. 15 and 17 of the Bankruptcy 

c. 35 : — Held, therefore, that the clerk of the Act, 1869, is to vest in the trustee in a bank- 
papers of the queen’s prison v T as entitled to ruptey all the “property” of the bankrupt of 
insist on payment to him of the fees sanctioned whatever nature, including the matters dealt 
by the commissioners under the I & 2 Will. 4. with by s. 23 and ss. 87 to 95, but subject to the 
e, 35, in order that he might account for them to exceptions and qualifications introduced by those 
the treasury. Marhwell v. Dyson, 14 Q. P>. 820 ; sections. The pension of a retired judge of a 

19 L. J., Q," B. 193 ; 14 Jur. 809. crown colony, granted by the secretary of state 

for the colonies, and voted annually by the legis- 
Eevocation of Besolution granting Pensions.] lature of the colony, is, in case of the bankruptcy 
— -Trustees were created by statute a body cor- of the judge, property ” which vests in the 
porate for the management of the navigation of trustee in the bankruptcy, but it is “ income ” of 
a river, with a common seal and a perpetual the bankrupt within s. 90 of the Bankruptcy 
succession. The statute empowered them to Act, 1869, and is subject to the power thereby 
levy tolls, and enacted that it should be lawful given to the court to determine how much of it 
for" them’ to allow to any officer or servant an shall be set aside for the benefit of the bankrupt’s 
annuity or allowance. Their clerk, removable creditors. Huggins, Mr parte , Huggins, In re, 
at their will and pleasure, having in 1865 resigned, 51 L. J., Oh. 935 : 21 Oh. D. 85 ; 47 L. T. 559 : 
owing to ill-health, after service for forty .years, 30 W. B.’87S — 0. A, See also BANKRUPTCY, 
the trustees duly passed a resolution (not sealed) The court of probate in enforcing payment of 
that h is resignation “ be accepted, and that a retir- alimony and costs will authorise sequestration to 
mg pension oH 00/. per annum, free of income tax. receive portions of a civil servk e , ensi >u. Sau- 
be granted to him ‘during the remainder of his sum v. Suusom, 48 TAJ., P. 25 : 4 l\ I). 69 ; 39 
life.*' The pensi< n was duly pal l <pnirrerly for L. T. 642 ; 27 W. It. 602. 

some rears, until the defendants, who had mean The pension f a rciirod officer in the Indian 
wliih ‘been substituted bysiatut - for t h 3 trustc cs, navy, received solely in respee of past serviet s, 
with all their powers. ‘and subject to all their is liable to sequestration for nonpayment of cc ts. 


I 
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Dent y. Dent, 36 L. J., Mat. OX ; L. E. 1 P. 366 ; 
15 L. T. 635 : 15 W, R. 591. 

The pension of an officer of her majesty’s 
forces, being by s. 141 of the Army Act, 1881, 
made inalienable by the voluntary act of the 
person entitled to it, cannot be taken in execu- 
tion, even though such pension be given solely 
in respect of past services, and the officer cannot 
again be called upon to serve: — Held, that an 
order appointing a receiver of such pension was 
bad. Birch v. Blreh (8 P. D. 163) approved : 
Bent v. Bait (L. It. I P. 366) distinguished. Lucas 
v. Harrh, 56 L. J„ Q. B. 15 ; 18 Q. B. D. 127 ; 
55 L. T. 658 ; 85 W. R. 112 ; 51 J. P. 261—0. A. 

A creditor, before 1 8 76.. recovered a judgment 
against a county court judge in receipt of a 
salary. In February, 1876, the creditor, under 
s. 5 of the Debtors Act, 1869, obtained an order 
that the judge should pay the debt by instal- 
ments at stated times. In December, 1877, he 
resigned his judgeship, and a pension was granted 
him under 15 A 16 Viet. c. 52, s. 15. Having 
made default in payment of the sum he was 
directed to pay by the order of February, 1876, 
the creditor issued a writ of sequestration, and 
afterwards, in April, 1878, obtained an order 
restraining the debtor from receiving 200 A, part 
of his pension, and ordering that the seques- 
trator should receive that amount out of the 
pension ; — Held, that the writ of sequestration 
was properly issued, and that the pension could 
be made available for payment of his debts. | 
Willmcli v. Terrell, 8 Ex. D. 828 ; 89 L. T. 84— 
C. A. 8ee Same v. Bolton , 50 L. J., Ch. 748 ; 1 7 
Oh. D. 488 ; 44 L. T. 571 ; 29 W. R. 588. 

33., a retired storekeeper of one of her majesty’s 
dockyards, entitled to payment from the treasury 
of a pension or superannuation allowance of 1551 
a year, assigned such pension to the plaintiff to 
secure a loan of money. E. afterwards became 
insolvent, and included the debt due upon the 
plaintiff’s security in his schedule. The com- 
missioner of the insolvent debtors’ court, by his 
order, made in presence of counsel for the 
plaintiff, recommended that 50 1. a year, part of 
the insolvent’s pension, should be paid by the 
paymaster-general to the provisional assignee of 
the insolvent debtors’ court, for the benefit of the 
creditors of the insolvent. The plaintiff declined 
to prove as creditor under the insolvency ; but, 
having filed a bill, moved for an injunction 
to restrain E. from applying for, or receiving, 
or enabling any other person to receive, the 
balance of his pension left after the appropria- 
tion of the annual sum recommended by the 
commissioner : — Ordered accordingly, Lionel 
v. Baffle , 28 L. J.. Ch. 389 ; 5 Jur. (N.S.) 
187 . 

Salary— Rights of Creditors.]— The grant of 
a menial office in the house of lords for a, term 
of years, liable to creditors, and a daily fee 
or allowance held to be also subject to their 
demands, Sehellmjer v. Blaelterhj, 1 Yes. 
347. 

Receiver granted at the suit of a judgment 
creditor of f i< off re of master forester of the 
royal forest. Blanchard v. CaietJwrne , 4 8im. 
"• 566. 

The court will not appoint a receiver of the 
annual allowance paid, to the assistant parlia- 
mentary counsel to the lords of the treasury, 
before tin 1 ei ring. Cot tu’rv.Betlly, I Russ. A if. 
560. Affirming 2 Sim. 560. 

A salary to an equerry to , one of the royal 
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family is not a subject of sequestration, 
v. LnivtJier, 1 Cox, 815. 

It is against public policy that the salary of 
a public servant should be reduced by the appli- 
cation of any part for the payment of debts. 
Hamden , Eos parte, 28 L. J., Bk. 18 ; 5 Jur. (.N.S.) 
852 ; 7 W. R. 280— L.JJ. 

Salary— Assignment of.]— The office of clerk 
to the deputy registrar in the prerogative court' 
of Canterbury is not an office connected with 
the administration of justice within the meaning 
of the statute 5 & 6 Edw. 6, c. 16, so as to 
prevent its being aliened or charged. Nor is the 
alienation of a charge on the profits of the office 
contrary to the policy of the law restricting- the 
alienation of the income of a public officer. 
Aston v. Gioinnell , 8 Y. A J. 136. 

The salary of the assistant parliamentary 
counsel to the treasury is not assignable, and 
the court will not appoint a receiver of it. 
Cooper v. Reilly, 2 Him. 560 ; 1 Russ. A M. 

' 560. v 

An assignment of the emoluments of a fellow 
of a college in the university is valid in equity, 
and effect will be given to a security thereon, 
out of the dividends apportioned to such fellow 
from time to time in respect of his fellowship. 
Fehtel v. King's College (Camhridgfk), 10 Beav. 
491 ; 16 L. J., Ch. 339 ; II Jur. 506. 

The profits of the office of clerk of the peace 
being assigned for payment of creditors, a 
receiver was appointed, pending the question 
of the validity of the assignment. Palmer v. 
Vaughan, 3 Swan. 173. 

Semble, that the profits of a public office, such 
as the patent office of keeper of the register of 
sasines, cannot be assigned for the benefit of 
creditors. IEll v. Paul. 8 Cl. A F. 295. 

Agreement to assign fees of gaoler, and 
profits of tap-house, not carried into execution. 
Metliwold v. Walban.lt, 2 Yes. 238. 

Pension — Assignment.] — Principles of public 
policy on which pay, pensions, Ac., arc held in- 
alienable. Grmjellx. Windsor (Bean). 2 Beav. 
544. 

An assignment by a retired military officer of 
his pension for valuable consideration is void 
under 47 Geo. 3, sess. 2, c. 25. Lloyd v. Cheatham, 
8 Giff. 171 ; 30 L. J., Ch. 640 ; 4 L. T. 576 : 9 
W. R. 924. 

But the statute does not apply to the assign- 
ment of a pension granted by the East India 
! Company. Healtl x.Ifag, 3 Giff, 467 ; 31 L. 8., 
'Ch. 311"; 8 Jur. (N.S.) *379 : 5 L. I. 740: 10 
W. R. 204. 8. P., Care ip v. Cooper , 4 Giff. 619 : 
3 N. R. 188 : 83 L. J.. Ch. 289; 10 Jur. (N.S.) 
11 ; 9 L. T. 641 : 12 W. R. 198. & C, 10 Jur. 
429 12 W. R. 767— L.C, 

A compensation granted to a public civil 
officer on the reduction of offices in his depart- 
ment under 4 A 5 Will. 4, e. 24, is not assignable 
by him. Wells v, Forster, 8 M. A \Y, 149; JO 
L. J., Ex. 216 : 5 Jur. 464. 

A pension from the East India Company 
cannot be assigned. Hawker, PH parte, Brel-g. 
Bi re, 41 L, J., Bk. 34 ; L. R, 7 Ch. 214 ; 20 

A pension for past services may be alienated. ; 
but a pension for supporting the grantee in the 

rform m a of u t u \ dm i - i inal i tbh 
Earns v. Marlborough- (Bn hi), 1 Ewan, 74 ; 2 
Wils. 130. 

rropertjq including l pension payable by the 
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dered that, in the event of the foreclosure I Solicitors.] — An attorney cannot-, under 5 & 6 
coming absolute, the mortgagor should execute i Will. 4, 'c. 76, s. 66. or 5 & 6 Viet. c. Ill, s. 2, 
power of attorney enabling the mortgagee to claim compensation for fees and emoluments 

reive the pension. James v. Ellis, 24 L. T. which he derived from being employ eel by the 

; ; 19 W. It. 319. justices of a division .to prosecute offenders com- 

Where a canon was entitled to a share of the mitted by them for trial, where the prosecutor 
venues of lands, &c., vested in the corporation, j did not employ another attorney. Beg. v. Man* 
consideration of f uture duties to be performed j Chester Corporation, 5 ' Q. B. 402 ; S Jur. 421. 

iie - year, for his own and' not for the | Certain trustees having the management of 

;ned his eanonry the relief of the poor of a metropolitan parish, 

appointed a solicitor for the arrangement of 
a legal matters, with an annual salary. After the 
policy on which passing of the Metropolitan Poor Act, 1867 (30 
alienable. Viet. c. 6), the poor law board refused to allow 
j the board of guardians elected under that act to 
continue him in the appointment which he had 
received from the trustees : — Held, that he was 
;ainst his sue- entitled to an award of compensation from the 
law board, under s. 76. Beg. v. Local 


durai L , 

public benefit, and he had assi w 
by way of mortgage Held, that such security 
was valid, and a case for the appointment of 
receiver. Principles of public 
pay, ''pensions, &c., are held to be in 
Grenfell v, Windsor (Death), 2 Beav. 544. 

Claim for Arrears — Set-off.] — In an action 

brought by a retired clergyman agi 

cessor in the incumbency for arrears of the pen- poor — . -- — 7 ,,, 

sion allowed under the Incumbents’ Besignation Government Board, 43 L. J., Q. B. 49 ; L. B. 9 
Act, 1871, the defendant claimed to set off Q. B, 148 ; 29 L. T. 769 ; 22 W. B. 315. 
against such arrears, and also to recover, by way j The four attorneys of the sheriff s court of 
of counter-claim, a judgment debt due to him York having a monopoly of the office of attorney 
from the retired clergyman Held, that the in that court, were not, on other attorneys being 
pension was inalienable, and therefore the admitted to practise in the court, bj the opera* 
defendant’s claim could not be set off, and the tion of 5 & 6 Will. 4, c. 76, entitled to compen- 
plaintiff was entitled to a separate and inde- j sation ; because, although their office was an 
pendent judgment for the arrears due. Gather - j office of profit within 5 & 6 Will. 4, c. 76, s. 66, 
cole v. Smith, 50 L. J., Q. B. 681; 7 Q. B. D. j there had been no abolition of it, or removal 
626 • 45 L T. 106 ; 29 W. B. 577 : 45 J. P. 812 j from it. Meg. y. York Corporation, 2 G. & 1). 

C. a. 580 ; 3 Q. B. 550 ; 11 L. J., Q. B. 326 ; 6 Jur. 

By s. 10 of the Incumbents’ Besignation Act, 1082. 

1871, the pension allowed to a retiring clerk 

is made a charge upon the revenues of the bene- Clerk to Stipendiary.]— Before and at the time 
fiee, “and shall be recoverable as a debt at of granting a charter of incorporation and a 
law or in equity from the incumbent of the separate court of quarter sessions to the borough 
said benefice by the retired clerk, his executors, of Manchester, there was a division of the 
administrators and assigns . . . but shall not county of Lancaster, called 44 the division of 
be transferable at law or in equity.” In an Manchester,” consisting of forty-three town- 
action by a retired clerk against the incumbent ships, and the business of the division was done 
of the benefice for payment of the arrears of the at the New Bailey, in Salford ; and M. acted as 
pension that had been allowed him under the clerk to the justices who attended there. Some 
act .-—Held, that the incumbent could not set off of the justices of the division met at Worsley, 
against such arrears a judgment debt previously and others at Heaton Norris, both being town- 
due to him from the retired clerk. Gather cole ships within the division, and did petty sessions 
v. Smith. 50 L. J., Ch. 671 ; 17 Ch. D. 1 : 44 business there: and such justices employed 
L. T. 439 ; 29 W. B. 434 — O. A. different clerks on such occasions. By virtue 

of 53 Geo. 3, c. 78, a stipendiary magistrate was 
appointed for a district, including Salford and 
to. Compensation for Loss of Office. other townships. in the division of Manchester, 

i. Entitled. "l Uo appototed M. a* his clerk :-Held first that 

M. was not clerk to the justices for the Man- 
Officer de facto.]— The council of a borough Chester division of the county of Lancaster, but 
removed a town clerk, who had been elected to only to such of them as, attended at Salford; 
hold during good behaviour, but had not made and, secondly, that the clerk to the stipen- 
the declaration prescribed by 9 Geo. 4, c. 17, s.2: diary magistrate was not an officer of the borough, 
— Held, that, as having been an officer de facto, county or division of the county within 5 A 6 
he was 'entitled to compensation. Beg. v. Cam- Viet. c. Ill, s. 2 ; and, therefore, that M. was 
y ridge Corporation , 12 A. & E. 702; 4 P. & I), not, on either ground, entitled to compensation. 
294 : 10 L. J., Q. B. 25. Beg. v. Manchester (Borough Council ), 0 Q. B. 

By s. 11 of" the Metropolis Management 458; 16 L. J., Q. B. 27 ; 11 Jur. 222. 

(Plumstead and Hackney) Act, 1893, every officer 

in the service of the district boards therein men- Coroners, j — The 7 & 8 Viet.- c. 92, s. 4, em- 
tioned who comes within the scope of the Super- powers the queen, with the advice of her privy, 
animation (Metropolis) Act. 1866, and who has council, to order that any county shall be divided.: 
suffered pecuniary loss by abolition of office or into so many districts as shall seem expedient, 
bv diminution or lo.-s of salary, fees, or emoln- for the purposes of iho act : and by s. 6, when- 
meats in consequence of the act of 1893, shall ever any county has been customarily divided 
be entitled to pecuniary compensation Heid, into districts, for the purpose of holding inquests, 
that the section must be construed to mean that during seven years before the passing of the act, 
i . v pei ?: ion shall be paid to any of the and it shall s . n xp( li m a he sa le division 
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of the county be made under this act, each of | Assignment,] 
such districts shall be assigned to the coroner | allowance forth 
usually acting in and for the same district before house, though r 
the passing of this act ; but if it shall appear government, is f 
expedient that a different division of such county 10 Sim. -542 ; 9 
fee made, and any coroner shall present a petition Injunction gr; 
praying for compensation for the loss of his treasury from pi 
emoluments arising out of such change, the under 11 Geo. 4 
lords of the treasury are to assess the amount of of side-clerk in 
compensation to fee paid out of the county rate : abolished. Bill 
— Held, that the coroner was entitled to com- 1 
pensation only where a county had been custom- | 
arily divided into districts for seven years before | 
the" passing of the act, and where a different j - Town Co 
division was ordered under the act. Hey. v. Leek- .A. t 
mere, 16 Q. B. 284; 20 L. J., Q. B. 169; 15 Jur. 558. f 

Chamberlains.]- — In 170-1 a corporation ap- removed from < 
pointed A. assistant-chamberlain of the city, for only on the amc 
a year, at a yearly salary. In 1804 the salary whether his offic 
of" A. was raised. In 1810 B. was appointed to entitle min t 
assistant -chamberlain by the chamberlain, and - 

he continued to hold this office till the passing Q. b. ia. 

of the 5 & 6 Will, 4. c. 76. In 1827 the corpora- Effect o 

tion had again raised the salary. On the passing ■ , e . n 
of the 5 & 6 Will. 4, e. 76, the office of B. was {^ 4“ loss of 
abolished, and a, claim having b6en made by him 1 , - A. t>rp „ 

for compensation, the lords of the treasury momlt of com ‘ 
a ward oil that his office was not the subject of P en( . un(Jer th \ 
compensation, and the court, confirmed the deu- orafcU f del 
s.oii. Harvey EX parte, 3 N. & 1 . 1»9 , 7 A. A E. , 8aMl , h Q 

; , L. J.. <>. 1>. 1-J. | L< j_. q B . 432. 

Clerk of the Peace.] — After the 5 & 6 Viet. Emoluments 
e. Ill, a corporate borough was created by charter, Act 18 

not containing a non-in tromittant clause. Its should be paid tc 
area was a part of a county. A grant of a court not i liC Xndii 
of quarter sessions was made, and the council p ai3 j es or C0r p 0I 
appointed a clerk of the peace for the borough : [ )YC1> p y t p e '^ et 
— Held, that the clerk of the peace of the county a(J £ u , )0n a s 
was not entitled to compensation under the 5 & 6 0 f emolume 
Will. 4, c. 76, s. 66, he not having been removed the two years pi 
nor his office abolished, although the profits were rnr t) Afford * f 
diminished. Iter/, v. Brighton Connell, 7 El. & Bl. A *. fl A 
if' 26 L. J., Q. B. 153 ; 3 Jur. (tf.S.) 585 ; 5 beell ^ ‘ t0 t 
vv.li. -.ij. pany, lost his of 

Evidence of designation,] — It is no evidence anc ^ £ 

of voluntary resignation, by a corporate officer, as s ° hc 

of the offices held by him, so as to exclude him mi!i . sl0n , on 
fiom eomnensation that he omitted to declare wlllch ll0 reoeiv 
his wish to ffie re-elected, and allowed anothe? Company had 1 
person, without opposition, to be elected in his solicitoi and -le 
place. Aft-Gen. v. Poole. Corporation, 8 Beav. iad . never appoi 
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v. Poole- .Corporation, 3 N. & I\ 119 : 7 A. & E. 
730 ; 7 L. J., Q. B. 126. 

The lords of the treasury had no jurisdiction 
to decide whether an officer of a borough had 
been properly removed from office on the ground 
of misconduct. Reg. v. Warwick- Corporation , 
3 P. & I). 429 : 10 A.' & E. 386 : 9 L. J., Q. B. 265. 

If a corporation refuses compensation to a 
removed officer, on the ground that they had 
removed him for cause sufficient, the lords of the 
treasury have no jurisdiction to try the question 
of the sufficiency; and though, .'after, entertain- 
ing that question, and determining it in favour 
of the claimant, they also adjudicate upon the 
proper amount of compensation, the court will 
not enforce by mandamus the payment of such 
compensation, nor try, upon the return to a man- 
damus, the sufficiency of the cause, the claimant 
being bound in the first instance to proceed 
: against the corporation by mandamus, to compel 
them to restore him, or give him compensation 
for removal. Reg. v. Xeicinnp Corporation. 1 
, Q. B. 751 ; 1 G. &T .0. 388 : 6 Jiu*. 365. 

i Length of Service Nominal.] — On the 21st 
August, 1835, the town clerk of Lyme Regis, 
died, and, on the 31st of the same month, Lee 
was appointed his successor. Oi i the 8th Septem- 
ber, 1835, the 5 & 6 Will. 4, c. 76, passed:— 
Held, that he was entitled to nominal compen- 
sation only for the loss of his office as town clerk, 


PUBLIC POLICY, 

See CONTRACT— WILL. 


PUBLIC WORSHIP 

See ECCLESIASTICAL LAW. 


PUFFER. 

See AUCTION AND AUCTIONEER. 


See ESTATE— SHELLEY’S CASE, 


PURCHASER. 

ale of' goods— vendor and 
PURCHASER — NOTICE, . 
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147 * 8 E. 776 ; 70 L. T. 276 ; 42 W. R 380 ; 58 

PURCHASE-MONEY. j. P. 573. ^ 

A. covenants that a specific sum should be paid 
Apportionment on Sales under Power,] — See to B., if B. survived ; A. having aliened part of 
Powers. it, on a bill by B., A. decreed to give security that 

See aha Lands Clauses Act— Settled it should be .forthcoming. Might v. Cook, 2, Ves,. 
Land—' Vendor and Purchaser, 

Accountant to Crown,] — The statutes providing 
for the relief of subject, accountants who have 
equities against the crown, held not to be con- 
fined to cases where the subject he actually sued 
or impleaded, but he may proceed by bill in 
equity in the first instance, and as it were quia 
timet, and that during the passing his accounts 
before the commissioners of audit. Colebroohe 
v. Att.-Gen ., 7 Price, 146. 

Indemnity.]- — A. is hound for B., and has a 
counter-bond ; equity will compel B. to pay the 
debt, though A. is not sued. Banelaugh v. 
Hayes, 1 Tern. 190. 

A trustee held shares in a company on trust 
for an adult cestui que trust. He had applied 
for them at the request of the cestui que trust, 
who paid the money dee to the company on the 
application and allotment. The trustee executed 
a transfer of the shares to the cestui que trust, 
and the latter sent it to the company for regis- 
tration, but the directors refused to register it, 
and when an order was made to wind up the 
company the name of the trustee remained on the 
company’s register as the holder of the shares. 
The trustee brought an action against the cestui 
que trust, claiming an indemnity against liability 
on the shares. There was no evidence to show 
whether calls were likely to be made in the 
winding-up Held, that the action was a mere 
quia timet one, and that it was premature and 
could not be maintained, llanelrnigh (Lord) v. 
Hayes (l Tern. 189) not followed. Hugh 
Hallett v. Indian Mammoth Gold Mine* Co., 52 
L. J., Oh. 418 ; 22 Ch. I). 561 ; 48 L. T. 107 ; 
31 W. E. 285. 

Colonel of a regiment having taken a bond of 
indemnity from his agents, with another as surety, 

" in respect of all charges, ■ Ac., to which .. he may 
become liable by their default, the agents having 
afterwards become bankrupt, ami government 
having given notice to the representatives of the 
colonel (deceased) of a demand upon the colonel’s 
estate, by viitue of an unliquidated account, a 
hill by the representatives of the colonel, against 
the representatives of the surety, to pay the 
balance due to government, and also to set aside 
a sufficient sum out of the testator’s estate to 
answer future contingent demands, though at- 
tempted to be supported upon the principle of a. 
bill quia timet, dismissed with costs. Antrohns 
v. Davidson , 3 Mer. 566 ; 17 R. XL 130. 


QUAKERS 

See RELIGION. 


QUARANTINE 

See SHIPPING. 


QUARE IMPEDIT, 

See ECCLESIASTICAL LAW, 


QUARTER SESSIONS, 

See JUSTICE OE THE PEACE. 


QUEENSLAND 

See COLONY. 



1389 QUIA TIMET ACTION— RABBITS. 1390 

against the trustee, his wife, and an assignee of' tions, entertainments, or otherwise whereby a 
the annuity from her, stating that such assignee nuisance might be occasioned to the annoyance 
had filed a" hill against him and his wife, and that and injury of the plaintiffs. It appeared that in 
the trustee threatened to distrain, and praying June, i 889, the defendant’s agent licensed S. to 
to be at liberty to pay the arrears of the annuity use Market-square for holding a public show for 
into court, and to be indemnified against the costs several days, S. paying .61. The show consisted 
of the assignee’s suit Held, that the suit was of a large circular roundabout worked by a steam - 
not sustainable as an interpleader or quia timet, engine, which engine also worked an organ ; a 
because, on . account, of the trustee not being a large circular mechanical switchback worked by 
party to the assignee’s suit, no decree could be another steam-engine, which worked a second 
made in it against the plaintiff. Palmer v. organ ; a shooting gallery ; and a boxing booth. 
Fraser, 3 Y. & Coll; 491 ; 3 Jur. 890. Whilst the show was going on, the plaintiffs 

complained to the defendant’s agent, and a 

Uuisance.] — The court will not interfere, quia correspondence ensued, which resulted in the 
timet, in a case of alleged nuisance, but the actual defendant’s agent declining to give an under- 
existence of the nuisance must be proved, taking, and expressing his intention of allowing 
A ft.- Gen. v. Kinr/ston-upon- Thames Corporation, persons to use Market-square for public shows : — 
11 Jur. (N.s.) 596 ; 12 L. T. 665 ; 13 W. 11. 888. Held, that, as the defendant contended that he 

Therefore, where an information was filed to had the right to do the thing complained of. and 
restrain the pollution of a navigable river by an had refused to give an undertaking, the inference 
increased discharge of sewage into it, but the evi- was that there would be a repetition of the 
deuce failed to show that a nuisance had actually nuisance ; and t-liat therefore the plaintiffs were 
arisen, the court dismissed the information, justified in bringing the action, and were entitled 
without prejudice to any further proceedings to an in" 
being taken, if a nuisance should ultimately be 793. 
occasioned. Ih. 

An interim injunction will not be granted in a 
quia timet action, unless the plaintiff makes out 
a strong case o 

mischief will m ... - 

the case of a hospital, the health of the public at He H. h . 
large may not be considered to some extent as 
against the merely local incon venience. Att.-Gen.. ] 
v. Manchester Corporation , 62 L. J., Ch. 459 ; 
f] 893] 2 Ch. 87 ; 3 K, 427 ; 68 L. T. 608 ; 41 J 
W. E. 459 ; 57 J. P. 343. ...... 1 

The plaintiff was a manufacturer of paper, his < 
mills being situate on the bank of a river, the < 
water of which he used to a large extent in his 1 
process of manufacture, for which it was essen- i 
tial that the waiter should be very pure. The 1 
defendants, who were alkali manufacturers, were 
depositing on a piece of land close to the river, 
arid about one mile and a half higher up than 
the plaintiff’s mill, a large heap of refuse from 
their works. It was proved that in the course of 
a few years a liquid of a very noxious character 
would’ flow from the heap, and would continue 
flowing for forty years or more, and that if this 
liquid should find its way into: the river to any 
appreciable extent the water would be rendered 
unfit for the plaintiff’s manufacture, and his 
trade would be ruined. The plaintiff did not 
allege that he had as yet sustained any actual 
injury. The defendants said that they intended 
to* use all proper precautions to prevent the 
noxious liquid from getting into the river;:-™ 

Held, that it being quite possible by the use of 
due care to prevent the liquid from flowing into 
the river, it being also possible that, before it, 
began to flow from the heap, some method of 
rendering it innocuous might have been dis- 
covered, the action could not be maintained, and 
must be dismissed with costs. But the dismissal 
was expressly declared to be without prejudice, 
to the right of the plaintiff to bring another 
action hereafter, in case of actual injury or 
imminent danger. Fletcher v. Healey, supra. 

An action wap brought by inhabitants of 
houses abutting on an open and unbuilt-on area 
' of land situate in the centre of a town, adjoining 
tlie market-place, and known as Market-square, 
for an Injunction to restrain the owner thereof. 

; from using, or causing or permitting the same to 
. bo used for the purpose of anv sports, exhibi- 


Delivery up of Documents.] 

^ * which courts of equity proceed, 

of probability that the apprehended delivery up of instruments on wj 
in fact arise. Quaere, whether, in he brought. Cooper v. Joel,-* 

Sc J. 240 : 1 L. 1. 351. 
A written guarantee was gi 
payable by instalments ; thong 


QUIETING POSSESSION, 

See X'EACE (BILL OF). 


QUO WARRANTO 

See CBOWN OFFICE. 
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See GAME 



RAILWAY, 


N. Liability foe Land Tax— See Revenue. 

O. Liability for Negligence— See Negli- 

gence. 


iiai! 


•-■'-.vV.' 




RAILWAY — Powers ancl Duties in Constructing and Working . 


■ was managed at. Victoria station, which was not 
within the city : — Held, that the company carried 
on its business at Victoria station and not within 
the city. Ib. 


B. POWERS AND DUTIES IN CONSTRUCT- 

ING- AND WORKING. 

I. Generally. 

Construction of Acts.] — Pailway acts are to he 
construed strictly against the parties obtaining 
them, but liberally in favour of the public. 
Parker v. G. IF. By., 7 Scott (N.K.) 835 ; 7 
Man. & G. 253 ; 3 Eailw. Cas. 533 ; 13 L. J., 

C. P. 105. 

Enabling or Compulsory Powers.] — -Acts 
authorising companies to make railways are 
regarded as but enabling statutes which give 
powers, but do not render compulsory or obliga- 
tory the exercise of those powers. Scottish 
North Eastern 'Ey. v. Stewart, 3 Macq. H. L. 
382 : 5 Jur. (N.s.) ’(>07. 

A railway extension act enacted, that it shall 
be lawful for the company to make a branch 
railway, “and, if they think lit,” the diverging 
lines shewn on the plans, from the branch 
railway to various collieries, and also to widen 
and enlarge the railway. The company was 
empowered to let on lease the diverging lines, 
either before or after the construction, to the 
owners of the collieries : — Held, that the statute 
did not cast upon the company the duty to make 
the branch railway, and therefore a mandamus 
would not lie. (r. IF. By. v. Bey., 1 El. & Bl. 
874 ; 16 Jur. 675 ; 1 W. R. 358, n. — Ex. Ch. 

Where a railway company were directed by a 
private act passed in 1845 that they “should, 
and they were thereby required,” to go to parlia- 
ment in the next session for an act to make a 
line, and during next session an act was passed 
in consequence of that provision, which contained 
the words : “ and it shall and may be lawful for 
the company,” &c., with reference to the making 
of this line Held, that these latter words did 
not repeal the compulsory provisions of the act 
of 1845, and must therefore be construed as 
obligatory. (?. IF. By. v. Bey., 2 W. R. 54- 
Ex. "Oh. ' 

Duty to maintain Railway — Line 

destroyed by Mining.] — Where an act of parlia- 
ment authorises but does not compel a railway 
company to take lands compulsorily and to con- 
struct and maintain a railway, and the company 
has taken the lands ami made the railway, there 
is no obligation thereby imposed upon the com- 
pany to continue working the railway. Hence, 
where a railway was let down by the owner of 
the subjacent minerals excavating the same, and 
the railway company refused to reinstate the 
railway, the court refused to grant a mandamus 
to compel them to reinstate it. Bey. v. G. IT”. 
By., 62 L. J., Q. B. 572 ; 9 R. X : 69 L. T. 572— 

Part of Undertaking* only.] — Where a railway 
company has imdertakeu to complete a line, or 
ant * k-s of linos, it is bound to complete the 
v he c lino or series of lines, and is not, without 
parliamentary authority, at liberty to abandon 
any portion of its undertaking Graham t. 
Birkenhead unleash] re and Chesl re Junction 
By.. 12 Beav. 4 (SO. 


t Existing contracts for making part of the line 
1 are no answer to an application to prevent a 
i railway company from making a portion of the 
line with an intention of completing less than 
'the whole. Ih. 

A railway company authorised to make a line 
- of fifty-six miles, resolved on making only four 
miles of it, and to abandon the rest : — Held, that 
such a resolution was illegal, both as against the 
landowners on the line and the shareholders in 
v the company. Cohen v. Wilkinson, 12 Beav. 
; 125 ; 18 L. J., Ch. 378 ; 13 Jur. 641 : 5 Railw. 

5 Cas. 741. See S. C. on appeal, infra. 
r A railway company in 1846 obtained an act, 
which recited that it would be of local and 
’ public advantage if a line of railway was formed 
according to the plans and sections deposited 
5 as required by the practice of parliament, and 
» referred to in the statutes, and that the company 
» was willing to make it, and enacted that bit 
. shall be lawful for them ” to make it, and gave 
. the company compulsory powers for purchasing 
lands ; and if it abandoned the line, or any part 
of it, the land was to vest in the owners of the 
[ land adjoining. By a subsequent act in 1849. 

■ the company was authorised to make a deviation 
f line, and the time for making the railway and 
| for the exercise of the compulsory powers was 
extended. The company had, in the exercise of 
i the compulsory powers, taken the land, and 
opened part of the line : — Held, first, that the 
| substituted portion of the line was to be con- 
; sidered as if it had been included in the act of 
. 1846. York and North Midland By. v. Bey., 
i 7 Eailw. Cas. 459 ; 1 El. & Bl. 858 ; 1 C. L. R. 
119 ; 22 L. J., Q. B. 225 ; 17 Jur. 630 ; 1 W. R. 
358 — Ex. Ch. 

Held, secondly, that the statutes did not cast 
upon the company, either by express words, or 
by implication, the duty to make the railway. 
lb. 

Held, thirdly, that there was no contract 
between the landowners and the company which 
could be enforced by mandamus (overruling Bey. 
v. Lancashire and Yorkshire By., infra), lb. 

Held, fourthly, that the company, having 
exercised some of their powers, and made part of 
their line, was not bound to make the whole. 
lb. 

A company having obtained an act of parlia- 
ment for making a railway on representation 
that it will be for the public benefit, with power 
to take lands along* the proposed line, is bound 
from the time when such act receives the royal 
assent to execute the work. Bey. v. Lancashire 
and Yorksh ire By., 7 Railw. Cas, 260 ; 1 EL k Bl. 
228 : 22 L. J., Q.'H. 57 ; 1 7 Jur. 62 ; 1 W. R. 35. 

The court will enforce performance by .manda- 
mus at the instance of one of the adjoining 
landowners, lb. 

The powers contained in railway acts are given 
only in contemplation of the supposed public 
good by completion of the whole work, and the 
court will interfere when it sees that the whole 
undertaking cannot be eon pic d. Co Jim v. 
Wilkinson. 1 Much. A G. 481 ; 1 K. A TV. 554 ; 
5 Railw. Cas. 758 ; 18 L. J.. Cli. 378 ; 14 Jur. 585. 

A railway is not like a partnership for general 
trading purposes, in which one portion of the 
business may be abandoned, but it is a partner- 
, ship for a public purpose for effecting a work 
which it is a duty to complete The obligation 
to complete the work is uo-oxtensivc with the 
authority to make it. Ih. 

It appeared very probable that at the time of 
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the reversion of the plaintiff, the dean and 
chapter of Durham were seised in fee, and by 
1 1 veen them and the plaintiff, demised to 
the plaintiff the land for a term, 14 excepting and 
the mines under the same, with power 
the mines, with free 
r e and pas- 
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filing the bill, a company, which were authorised | the revers 
to make 150 miles of railway, intended to com- | chapter of 
plete twenty-three miles only, and then abandon- j .deed betw 
the rest. Upon a motion to restrain them, it j t 1 , 1 _ 
appeared that the company had since 
the whole. The court was of opinion that if | to dig, 1 
the case had remained as it was at the time of i ingress, 
tlie filing of the bill, the plaintiff would have j sage to 
been entitled to the injunction ; hut refused. it, 
on the ground of the alteration in 
circumstances, and gave no cost: 

Court oic it {Earl'), 8 Bcav. 22 ; 20 L. J., Ch. 847. j passages. 
Where a railway company has formed a portion | whatsoe 
of the line, but is unable to complete the whole, j t . 1 
the court . exercises a 'discretion in' granting 
injunction, the effect of which will be to prevent j thereof, 
that portion being made effective and beneficial j railway 
to the public and profitable to the shareholders, 

.Hudfjxim v. Pmcix ( Earl), 12 Beav. 529; 19 L. J. 

Oh. 550 ; 14 Jur. 908. See 8, C. on appeal, infra, 

A series of acts had in the same year L™ 


abandoned j reserving 

win and carry away 
, egress and regress, way-1 
_ > and from the same, or to or from any 
other mines, lands and grounds, on foot and on 
the existing { horseback, and with carts and all manner 1 ' of 
. Loqan v. j carriages, and also all necessary and convenient 
1 " conveniences, privileges and powers 

ever, for the purposes aforesaid, and par- 
ticularly of laying, making and granting waggon- 
an I ways in and over the premises, or any part 
’ The defendant justified making the 
as the servant of the dean and chapter, 

’ 1 ' rs. I and by their authority. On the trial, it appeared 
19 L. J., ! that the company had made a double line of 
__1 a. | railway on the plaintiff’s land, under a deed 
been I executed by the dean and chapter, and authoris- 
obtained by the same parties for the construction ing the company to make such n railway tor the 
“ ' ~ *' j. all forming part of conveyance of passengers, goods, coals, wares 

g each other at any and merchandise. The railway was constructed 
" “ r the purpose of conveying general goods and 

issengers, as well as coals, but had not been 
dually so used, and the railway was not more 
tan was necessary for the carriage of coals 
\ * ig I likely to be sent along it from the country with 
Only one of which it communicated : — Held, if the railway 

7 . \ :* n was such a railway as the company, at the time 

—Held, that *uo injunction ought to I when it was made, might lawfully make for the 
on an interlocutory application to j purposes for which, when made, they might law-: 
restrain the amalgamated corn panics from making' fully use it, the plaintiff, as reversioner, had no 
calls, or extending the works which they had ground of complaint by reason of the intention 
already completed, and an injunction which had of the company also to use the railway for other 
been granted was dissolved. Hod fj son v. Powh purposes for which they had no right to use it. 
( Rarf), 1 Do G. M. & G. 8 ; 21 L. 1, Ch. 17 : 15 Durham and Snndrrluml Rif . v. Walker, 2 
Jur. 1022. ’ 1 Gr. & D. 326 ; 3 liailw. Gas. 36 ; 2 Q. B. 940 ; 31 


of three different railways, 
one system, but not joining 
point, and with different amounts of capital foi 
stock specifically allotted to each undertaking, j pai 
Two years afterwards the whole of the under- > ad 
takings were leased to another company, under | tin 
an act of parliament, the management beirij 
entrusted to a joint committee. (' 
the three lines was completed, the others being 
abandoned : 
be, granted 
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ieh, at law, had been each side of the street, But did not expressly 
rart refused to inter- purchase or pay for, or take any conveyance of 
event the dissenting the soil of the street itself: nevertheless, they 
wing the tails. &c.y treated the whole of the space formerly occupied 
be. paid by the com- by the street '-as. well as by the houses on each 
ormer rent. Durham side of it (which they had pulled down) as vested 
Vawn t 3 Beav. 110 : 2 in them, and they surrounded it with a hoarding, 

1. ^ stopping up the south end of the street, and 

i effect compelling a leased a plot of land, comprising the ground at 
down walls which it the south end of the street, to the’ defendants; •" 
vent another railway for building purposes. Builders, occupying pre- 
line. Great Forth of raises in the street running at right angles to 
My., 1 Colly. 507 ; 3 L. C., claimed, a special right of access to them 
over the end of L. C. for the purpose of con- 
w • veying long ladders and poles to their premises, 

beyond the right of the public in the street ns a 
or tile appointment ot highway. They filed a bill to restrain the rail-, 
struetioii ot the rail- wa y company from building so as to interfere 
by the company w pp this alleged right, and moved for an injunc- 
tne company tor the tion : — Held, that the railway company, having 
the opening ot the stopped up the one end of the street which they 
ig as workmen were required for the purposes of their station, and 
-r! -V > p having purchased all the houses in the street, 
rie, 5 ffailw, Las. -31. p a q aright to stop up and appropriate the rest 
iration of Period for of the street, and accordingly the motion was 
Sect. 16 of the Bail- refused. Temple v. Flower , *41 L. J., Oh. 604 ; 

: Act, 1845, empowers ^6L. T, 657 ; 20 W. It. 587. ‘ 

to the provisions and -the railway company and the attorney -general 
ct, to execute various ought to be parties to such suit. Ib. 
time to alter, repair, m . _ 

nen tinned works and Two "Mes of Construction.] — Where the 
~cad • ! Held, that the legislature has authorised a railway to be made, 
were* not subject to a hy means of a tunnel or otherwise, through a 
it as to the time for town or close to houses or buildings, the railway 
Enisle// v \orth- company is hound, not only to make compensa- 
Ch 385 ’*■ ■ *F .13961* 1 Gli. tion for arvy damage which the making of the 
p, *182— -C. A.* J * railway may occasion to adjacent erections, but 
(also, where there may be two inodes of con- 
To Stop up Streets.] — In 1864, a railway com- 1 structing their works, to adopt that course which 
pany was empowered by an act to extend its would do the least amount of injury to the 
line into London, and to make a station there, neighbouring property. Freehold General Land 
The act referred to plans and sections as being Investment Go. v. Metropolitan District Ity., 14 
already deposited. The plans and sections L. T. 96. 
shewed Sun street as crossed by an arch. The 

Bailwnys Clauses Act, 1845, S & 9 Yi-ct. c. 20 1 Must not Act Negligently.]—' When a railway 
(incorporated with the special act), provides, company, in executing works authorised by its 
s. .18, that where it is intended to carry a rail- statutory powers, took insufficient precautions 
way oil an arch as marked on the plan or section to secure the safety of an adjoining house, the 
the same shall be made accordingly. The special court granted an injunction to restrain the negli- 1 
act of 1864- gave the company power to stop up gent exercise of its powers, and appointed a 
streets within an area (embracing Sun street) surveyor to report what was necessary to secure 
described as the site of the intended station. In the premises; and the company having complied 
1870, the company obtained an act empowering with the requisitions of the surveyor, the court 
it to change the level and pass under Sun street, granted an inquiry as to damages. Discoe v. 
by a tunnel : — Held, that there was nothing in G. E. Ity., L. B. 16 Eq. 686 ; 21 YVb It. 902. 
the Ihiilways Clauses Act. 1845. s. 13, to bind A railway company is bound to exercise the 
the company to cross the street by an arch as power given to it in derogation of individual 
described in* the deposited plans and sections (in rights with moderation aud discretion and not 
the event of its not doing so by a tunnel, under negligently. Ih. 

the special act of 1870). so as to interfere with A railway , company,, in making a cutting 
its power of stopping up the street altogether through rock, at a shot t distance from a private 
under the clause of its act of 1864, which enabled dwelling house, conducted its operations by 
the company so to deal with streets within the blasting, and pieces of stone were hurled on to 
prescribed area. Att.-Gen. v. G. E. It//., L. B. 6 the buildings and into the garden. Injunction 
H. L. 867 : 22 YT. B. 281. granted. Arnold v. Furness My 22 W. E. 613. 

A railway company was by its special act A railway company, in the course of its works, 
empowered’ to stop up certain” streets and pas- caused excavations , to be made on its own land, 
sages in the metropolis, including L, C.. and to within three, feet of the walls of the houses 
appropriate and use such dreut^ and passages, belonging to the plaintiffs, and to. a depth of 
or parts so stopped up for the purpose of the fifteen feet lower than the foundations of such - 
railway and works, and they were authorised to bouses. On affidavits that the houses had been 
grant leases of superti nous lands. The company undermined, and in danger of falling in, and 
erected a station at the north end of L. O., arul that the Lives of ihe occupants would not be in 
thereby complete! v step >ed i q as a it uvugl rifely f (lie oxen v a. m were bowed t< pro- 
fare, and they purchased all the houses along coed,* the plaintiffs obtained an injunction ex 



houses was owing to the wall thereof being very 
old and badly built, ami to the taking down of 
an adjoining building ; the court dissolved the 
injunction, with costs. Warlntrton v. London 
and Blavhwall By 1 Eailw. Cas. 558. 

Power to Underpin Buildings on “Adjoining 
Lands— Retaining Wall of Hallway.]— A rail- 
way company had power to underpin or 
strengthen buildings on lands adjoining their 
line. They carried their line in a deep catting 
close beside a building belonging to the plain- 
tiffs, and having given the required notice that 
they intended to underpin this building, they 
made a wall of concrete to support the plain- 
tiff’s building, part of the thickness of which 
was under tile plaintiffs building, and part on 
the company’s land, the whole wall forming the 
retaining wall of the railway cutting : — Held, 
that the fact that the concrete wall was also the 
retaining wall of the railway did not make it 
the less an “underpinning” within the meaning 
of the act : and therefore that the company had 
not acted beyond their powers in making the 
wall on the plaintiff’s land. Steven* v. Metro - 
jmlitan District By., 54 L. J., Ch. 787 ; 29 Ch. D. 
m ; 52 L. T, 882 ;*88 W. E. 581— C. A, 


Fall of Embankment.] — When an injury is 
alleged to have arisen from the improper con- 
struction or maintenance of a railway, the fact 
of one of its embankments giving way will 
amount to prinm facie evidence of such insuffi- 
ciency ; and this evidence may become conclusive, 
in the absence of any proof on the part of the 
company to rebut it. Great Western By. of 
Canada v. Braid , 1 Moore, P. 0. (n. S.) .101 ; 

I N. R. 527 ; 9 Jur. (N.S.) 389 ; 8 L. T. 81 ; 

II W. E. 444. 


Liability for sending Water on adjoining 
Lands for Protection of Defendants’ Premises.] 

— By reason of an unprecedented rainfall, a 
quantity of water was accumulated against one 
of the sides of the defendants’ railway embank- 
ment, to such an extent as to endanger the 
embankment, when, in order to protect their 
embankment, the defendants cut trenches in it, 
by which the water flowed, through, and went 
ultimately on to the land of the plaintiff, which 
was on the opposite side of the embankment 
and at a lower level, and flooded and injured it 
to a greater extent than it would have done 
had the trenches not been cut. In an action for 
damages for such injury, the jury found that the 
cutting of the trenches was reasonably necessary 
for the protection of the defendants’ property, 
and that it was not done negligently : — Held, 
that though the defendants bad not brought the 
water on their land, they had no right to protect 
their property by transferring the mischief from 
their own land to that of the plaintiff, and that 
they were therefore liable. WhuUey v. Lanca- 
shire and Yorkshire By., 53 L. J., Q. B. 285 ; 13 
Q. B. X). 131 ; 50 L. I 1 . 472 : 82 W. li. 711 : 48 
J. P. 500—0. A. 

statement of claim alleged that the surface 
of the defendants’ land had been artificially raised 
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liable to an 


penalty .attaches where the engine, though 
properly constructed on the principle of con- 
suming its own smoke, is so carelessly used on 
a railway as to emit instead of consuming its 
smoke. Manchester, Sheffield and Lincolmlrirc 
Bp. v. Wood , 2 El. & El. 344 ; 29 L. J., SI. 0. 
29 ; 6 Jur. (N.s.) 70 ; 1 L. T. 31 ; 8 W. E. 24. 

Inspection of.] — A court of equity will 

enforce, by inj unction, the provision of s. 1 15, 
notwithstanding the practice of railway com- 
panies has been to inly on each other with 
respect to the fitness of their respective engines 
and not to enforce the provision of the act ; and 
notwithstanding also, that, to enforce such right 
of inspection would occasion great inconvenience 
to the public traffic, and although it may appear 
that the provision is sought to be enforced, not 
from any apprehension of the use of improper 
engines, but for the purpose of impeding the 
traffic over their line of a competing company* 
Midla nd By. v. Amber y ate Xotthiqhani a nd Bos- 
ton By., 10 Hare, 359 ; 1 W. II. 162. 

Locomotive Engine at Station— Noise of Steam 
—Duty to Screen.]— In an action against, the 
defendants, a railway company, it appeared that 
the plaintiffs were leaving a" station belonging 
to the defendants in a carriage, when the horse 
was frightened by the sight and sound of a loco- 
motive engine at the station which was blowing 
off steam, and the carriage was upset and the 
plaintiffs injured. It did not appear that the 
engine was defective, or that it was used in an 
improper manner, or that the approach to the 
station was inconvenient, but the jury found 
that the defendants were guilty of negligence in 
not screening the railway from the roadway 
leading to the station, and that such negligence 
had caused the accident : — Held, that the defen- 
dants were not liable, as there was no evidence 
of any obligation on their part to screen the rail- 
way from the road. SlmMn v. L.Sr'N". W. By.? 
21 Q. B. D. 453 ; 59 L. T. 797 ; 53 J. P. So— 


railway. A railway company is 
action for nuisance for using its rights so as to 
injure the neighbouring landowner where they 
might use them without such injury. Ib. 

The court will not interfere to prevent a 
nuisance caused by carrying on a trade which 
is temporary and occasional only. Swaine v. 
G. K. By., 33. L. J., Oh. 399 : 10 Jur. (N.S.) 191 ; 
9 L. T. 745 ; 12 W. It. 391. 

Motion for an injunction to restrain the user 
of a temporary ballast line of railway, laid down 
for the purposes of the construction of a per- 
manent line, in such a manner as to cause 
injury to the plaintiffs houses, very considerable 
damage having already been done to the houses. 
At the hearing of the motion, it appeared that 
the ballast line had been wholly removed ; the 
motion was therefore refused, the court reserving 
the consideration of costs. Slier shy v. S. E. By., 
13 Jur. 689. 

In cases of this nature the court will not 
grant an. injunction ex parte. Ib, 

A railway company, having, besides the 
ordinary compulsory powers of taking land, 
power to purchase by agreement additional 
lands, not exceeding fifty acres in all, in such 
places as should be deemed eligible for any of 
certain specified purposes connected with the 
undertaking which it should deem requisite, 
bona tide selected and acquired additional lands 
and used them without negligence for one of the 
purposes authorised, to wit, as a dock or yard for 
the reception of cattle travelling upon the line. 
A nuisance was thereby caused to adjoining occu- 
piers : — Held, that the nuisance, being a necessary 
consequence of the use of the lands for a purpose 
expressly authorised by parliament, could not 
be restrained by injunction. Rex-- v. Pease 
(4 B. & Ad. 30), Vaughan v. Toff Vale By. 
(5 H. & N. 679). and Hammersmith By. v. Brand 
(L. R. 4 H. L. 171) followed. Metropolitan 
Asylum District x. Hill (6 App. Cas. 193) dis- 
tinguished. L. B. A S. C. By. v. Truman, 55 
L. J. Oh. 354 : 11 App. Cas. 45 ; 54 L. T. 250 ; 
84 W. R. 657 ; 50 J. P. 388- 


H. L. (E.) C. A. 

Engines— User of.] — By a private act reciting Liability of Railway Company for Damage by 

that a proposed railway, between certain termini, Sparks,] — A private statute, reciting that a rail- 
audits branches, would be of great public utility, way for the passage of waggons, engines, and 
a company was incorporated for the making of other carriages would facilitate the conveyance 
such railway, in a line parallel to and in some of coals and other heavy articles to certain slate 
places within five yards of a highway, from which quarries, and of slates, copper, and other ores to. 
line no deviation was to be made exceeding 100 the seaside, and would otherwise be of great 
yards. A subsequent act authorised the use of public utility, empowered a company to make 
locomotive engines on the railway. Upon an and maintain a railway passable for waggons 
indictment for using the engines, whereby horses and, other carriages, and to erect and set up fire 
wore frightened, and accidents occasioned on engines or other machines, and to do all other 
the highway, the alleged nuisance was found by matters and things fit or necessary for the making 
verdict, but it was also found that the engines and using the railway. While one of the com- 
were of the best construction, and used with due pany’s trains, carrying passengers in accordance 
care, and that by reason of these engines the with a certificate . of the board of trade, and 
public obtained better and cheaper coal : — Meld, drawn by a steam locomotive engine, was pass-- 
that such a restriction of the rights of the public mg along the line, sparks from the engine were- 
was not unreasonable, and must be presumed to emitted and blown towards a haystack, which 
have been contemplated by the legislature, when took fire and was burnt: — Held, that the com-' 
authorising the use of locomotive engines, with- pany had no statutory authority to use loco- 
out words of qualification. Bex v. Pease, 1 motive engines, and therefore was liable for the 
N. A M. 690 : 4 B. k Ad. 30 : 2 L. J., M. C. 26. damage, notwithstanding all reasonable precau- 
tions hail been taken by them to prevent, the 

— Construction of— Smoke.] — A penalty is emission of sparks. Jones v. Festinioq "By., 9- 
not incurred under s. 114 of the Railways ( louses B. A; 8, 835 : 37 L. J. Q. R 214: L. li . 8 Q. 8. 
Act, 1845, unless the engine using smoke-emitting 733; 18 u 1.992; 17 W. R. 28. 
fuel is so defectively constructed as to be A railway company authorised by the legis- 
ineapable of consuming it own smoke, though la rare to use locomotive, engines, is not responsible 
•used with proper care ; and, consequently, no for damage from fire occasioned by sparks 
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emitted from an engine travelling on the railway, witnesses, and that it was 

provided the company has taken every precau- or cinders could have been throw n out bj it so as 
tion in its power, and adopted every means to cause thedamage . complained ot. In his sup- 
which science can suggest to prevent injuryfrom .tag. up, the 

tire, and is not guilty of. negligence in the man- evidence on both sides, left if to the ji.115 to say 
agemcnt of the engine. Yatglum v. Tuff Vale whether or not there had been negligence on the 
ihf. 5 H. & X. 679: 29 L. J., Ex. 247 : 6 Jur. part of the company, either in wising an im- 
w ; k si 899 • 2 L. T 394 : 8 W. B. 549— Ex. Oh. properly-constructed - engine or in improperly 
... .V y . ncincp an engine of the description mentioned by 


using an engine of the descriptio 
the witnesses of the company : - 


Evidence.] — Workmen employed by a the witnesses of the company : Held, no mis- 

mlway company, after cutting the -grass ', and direction. . Frmnmtle v. L. d* A. 1 . -.10 

trimming the hedges bordering the railway, G. B. (N.S.) SJ ; 31 H J., O. 1 . 1- p y n.lwbll. 
placed t he trimmings in heaps between the hedge S. 61, at nisi prius, 2 . Ac J? - oo i . p 

and the line, and allowed them to remain there In an action against a railway coinpany for 
lourteeii days during very hot weather, which damage negligently caused by a nre to the plain- 
had continued for some weeks. A fire broke out tiff’s premises, alleged to have arisen front sparks 
between the hedge and the rails, and burnt some emitted from their engines, the negligence 
of the heaps of "trimmings and the hedge, and alleged being such as practical men stated would 
spread to a stubble field beyond, and was thence impede the engines, and would not be effectual 
carried by a high wind across a stubble-field and for the object, it was left, to the jin y to say 
over a road, and burnt a cottage, which was whether there were any means which the corn- 
situated about 200 yards from the place where pany ought to have adopted; and the jury 
the fire broke out. ‘'There was evidence that an having found that there had been no negligence 


fire had originated from the engine, nor was In an action against a canal company for 
there anv evidence that the fire began in the damage caused by the emission of sparks from the 
heaps of trimmings and not on the parched engines of a steamboat used by them, evidence 
ground around them -.—Held, first, that it being being given that there were some mechanical 
a matter of common knowledge that engines do appliances which were used to prevent, the emis- 
emit sparks, there was evidence that the fire sion of sparks, and that there were species of fuel 
originated iu sparks from the engine that had and -modes of dealing with the furnaces for that 
just passed. Smith v. L. & S. W. By., 40 L. J., object, which had not been adopted, the question 
fa. ?. 21 ; L. E. 6 C. V. 14 ; 23 L. T. 078 ; 19 was left to the jury whether there had been a 
yy, B. 230 — Ex. Oh, neglect by the company of any practicable pre- 

Held, secondly, that there was evidence that cautions which they reasonably ought to have 
the company was negligent in leaving the dry used. Lonymanx. Grand Junction Canal, 3F.&F. 
trimmings, and that the trimmings either origi- 730. 

nated or increased the fire, and caused it to In an action against a railway company for 
spread to the stubble-field. II). carelessly letting sparks fiv from their engines so 

in an action against a railway company for so as to set the herbage and pasturage on fire, it is 
negligently managing and conducting an engine not necessary to prove any specific negligence, 
that the premises of the plaintiff adjoining the Gibson v. S. II .By., 1 F. & F. 23. 
line were destroyed by fire emitted from the 

engine, evidence *is admissible for the purpose of - — - Damages.] — The compensation, in such a 
shewing that other engines belonging to the case, should be measured, as in the case of an 
company, upon other occasions, in passing along unwilling vendor. Ib. 

the line, threw sparks or ignited matter to a If the company is negligent it is responsible 
sufficient distance to reach the premises, without for the injury that results from their conduct to 
shewing the precise circumstances under which the owner of the injured property, although they 
this occurred. Piyyot y. Eastern Counties Ry., could not have reasonably anticipated that such 
3 O. B. 229 ; 15 L. J., 0. P; 235 ; .10 Jur. 571. injury would be caused bv it. Smith \\L, J S. IF. 

The fact of premises being fired by sparks By., supra, 
emitted from a passing engine is prime, facie 

evidence of negligence on the part of the com- Injunction to Restrain Injuries.] — •Where a 
pany, rendering it incumbent on it to shew that public company is exceeding its powers, a 
some precautions had been adopted by the com- court of equity cannot refuse to interfere by 
panv reasonably calculated to prevent such injunction, notwithstanding that irreparable 
accident. Ib. mischief is not shewn to result from the proceed- 

In an action for injury by fire, alleged to have mgs of the company. Dun Direr AdrigotlonCo. 
been caused by a locomotive belonging to a rail- v. Xorth Midland By., 1 Kaihv. lias. 135. 
way company, it was proved that the "fire broke Parties injured by the conduct of a railway 
out shortly after the passing of the engine, and company, in exceeding the powers conferred upon 
that the engine had none of the appliances ‘which it by act of parliament, are entitled to the most, 
had been long, in use to prevent sparks or hot effectual remedy within the power of a court of 
cinders issuing from the chimney or the fire-box, equity ; and where it appeared that the injury 
and that there was no other way of accounting complained of would be remedied bv suspending 
Cor tie fire than assuming it to have been caused an injunction, an injunction which had been 
1-0’ u spark >ra eindt i from the engine Foi the gra ltul wa suspended fur three wot ks. Sjmm r 
company, the evidence of several scientific wit- v. London and Binmnqham 2lq „ I Eailw. Gas, 
nesses was to the effect that the engine was so 159. 

constructed that it was unnecessary to provide The plaintiff, a lessee of a wharf and premises, 
any of the safeguards suggested by the plaintiffs of which the Regent's Canal Com panv ‘was the 
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proprietor, had covenanted to bear, in common j The lines and works of a railway are sufficient ly 
with other lessees, the expense of keeping in | shewn on the plans deposited by a black line, 
repair a private road, called the Commercial road, | with dotted lines on each side” to mark t he 
leading from his premises to a public road. The | limits of deviation. Weld v. L. Jy 8. IK Rtf.. 32 
London and Birmingham Bailway acts pro- | Beav. 340 ; 33 L. J., Ch. 142 ; 9 Jur. (x.s.) 520 : 8 
vide that the company shall not take, use, damage, I L. T. 13 ; 11 W. R. 448. 

pass along or interfere with the said Commercial I Where the plans deposited by a railway coin- 
road, without the previous consent of the Regent’s j pany delineated a field, shewing the line, the 
Canal Company under its common seal. A con- j limits of deviation, and the boundaries on one 
tractor for the railway works having deposited I side of those limits, but leaving the boundaries 
clay oo the road to a quantity injurious to the | on the other side undefined, the court restrained 
plaintiffs premises, he tiled a bill to restrain the' | the company from taking' the land beyond the 
nuisance -Held, that the canal company was j limits of deviation on the" undefined side, though 
not a necessary party to the suit. Semple v. j the name of the owner of the wdiole field :'wks 
London and Birmingham My., 1 Bailw. Cas. 480.1 described in the book of reference. Wrlyley v. 
And see 8. 2 Jur. 560 ; 9 Sim. 209. | Lancashire and Yorkshire My., 4 Giff. 352 ; 9 

| Jur. (N.s.) 710 1 8 L. T. 267, 

2. Deviation and Plans. |, - — Necessity of Works.] — To a count alleg- 

~ „ . .. ». , T ing that the plaintiff was entitled to support for 

construction of Act. ]-— In putting a construe- his house from an adjoining house, and that a 
tion .upon a railway company’s act, no regard railway company wrongfully deprived the plain- 
will be paid to the. plans and sections deposited, tiff of the support of the adjoining house, bv 
m pursuance of the standing orders of the houses negligently and improperly milling down the 
of ; parliament, previous to the application for that- same, without taking any care to secure the 
agt, unle&s they are incorporated therewith. A.orth house against the consequence of such pulling 
Mntish II y.Y. lod.J.2 Cl. & F. 722 ; 4 Bailw. down, the company pleaded (except as to so 
Cas 449 ; 10 Jur. 9/5. , , . ' much of the count as charged them with having 

1 Ians and sections of an intended railway negligently and improperly pulled down the 
deposited in pursuance of the standing orders of adjoining house) that the same was delineated 
the houses of parliament, cannot be referred to in- the plans, and described in the books of refer- 
fpr the purpose of construing the special act, ence deposited, as in their act mentioned: and 
except so far as they may have been incorporated j that because it was necessary in order to make 
within its provisions. Beard mer v. L. A A r . IF. j the railway authorised by that act they pulled 
My., 1 Macn. &<*. 112 ; 1 H. &Tw. 161 : 5 Bailw. j down the house Held, that the plea was good 
Cas. 728 ; IS L. 3., Ch. 432 ; 13 Jur. 327. i Knavn v. L. O. A D. Mm. 2 H X, O 919 • 
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59 L. J.. Ch. 458 ; 44 280 : 22 L. J., C. P. 30 ; 17 Jar. 209 ; 1 W. K. 

8$ W. E. 513— C. A. j 81. , 

j A railway company having entered on land 
Deviation, in its ordi- which they had purchased, aiicl having proceeded 
id as nsgd in acts of j to make their line in a manner exceeding their 
in its | powers of vertical deviation, on a motion for an 
! • * ■ * an action was directed to be brought 

immediately, and the motion to stand over. 

v. Shrewsbury and Bimingluvm By.. 

The plaintiff must satisfy the court that he has 
sustained substantial damage from the violation 
of a legal right to entitle hi m to an in j unc fci on. I b. 

A railway company was building an embank- 
ment more than five feet above the level, according’' 
to ss. 11 and .12 of the Railway Clauses Act. It 
___ t given the notice required by s. 12, but had 
obtained the consent required by s. 11. The court 
nut it on terms to take the opinion of the board 
i ■ ' ’ ‘ wmk — n — court 


parliament, means shifting the wort ; 

integrity from one site to another which may be j injunction, 
deemed more suitable. It does not imply a right 
not only to alter the situation of the work but JMyoake 
in doing so to dispense with a half or two-thirds \ 5 Raihv. Cas. 421 
of it. " Herron v. Bath mines Commissioners, 

[1892] A. C. 498 ; 07 L. T. 058— H. L. (Ir.) 

Lateral and Vertical Deviation.] — Lateral 
deviation means horizontal movement in any 
direction in the plane of the map ; vertical devia- 
tion means movement up or down in the plane [had not 
of the sections — per Fitzgibbon, L.J. Herron v. | c 

Bath-mines Commissioners. 27 L. R., Ir. 179. j p„t A it . 

of trade, submitting to such order as this 

Hature and Amount of Deviation.]— -A ver- should thereafter make, otherwise an injunction 
tical deviation of the level of a railway not would .go to restrain the company from proceed- 
exeeedmg five feet, calculated with reference to j lug with the embankment, ^ Pearce v. Wycombe 
the datum line shewn on the plans and sections! By., 1 Drew. 244 ; 17 Jur. (>f>0. 
deposited in pursuance of the standing orders of r Where the deposited plans and sections specify 
the houses of parliament, is within the powers of j the span and height of a bridge by which a rail- 
deviation conferred bv s. 1 1 , although the devia- j way is to be carried over a turnpike road, the 
tion may exceed five feet, calculated with refer- 1 company will not. in the construction of the 
dice to the surface line shewn on the plans and j bridge, be allowed to deviate from the plans and 
sections. Worth British By. v. Tod , 12 Cl. A F. sections. Ati.-Gen. v. Tewkesbury and Great 
722 : 4 Iiailw. Cas. 449 ; 10 Jur. 975. ! Malvern By., 1 De G. J. & S. 423 ; 32 L. J.. Ch. 

The expression “deviation” in s. 15, is used i 482 ; 9 Jur. (N.s.) 951 : 8 L, T. 082. 
with reference to the medium filum of the rail- 1 There is a presumption of intention that the 
way as laid down in the parliamentary plans. | plans and sections referred to in an act confcr- 
Doe d. Armistcad v. Worth Staffordshire By., 10 j ring powers over the property of individuals 
Q. R. 326 ; 20 L. J., Q. B. 249 j 15 Jur. 944. . should be adhered to. Ware v. Beg eats Canal 

A railway act enacted, that, the lands to be > Co., 3 De G. & J. 212 ; 28 L. J., Ch. 153 ; 5 Jur. 
taken for the line of the railway should not ;• (N.s.) 25 ; 7 W. 11. 07. 

exceed twenty-two yards in breadth, except A canal company being desirous to enlarge one 
where a greater breadth should be necessary for of their reservoirs, in order to obtain an act of 
waiting-places, embankments, cuttings, &c. ; and j parliament for that purpose, gave the usual 
a section provided, that the company, in making parliamentary notices, and deposited with the 
the railway and other works, should not deviate j clerk of the peace certain plans and sections, 
from the line delineated on the plan deposited The plans shewed the lines, and where the 
with the clerk of the peace in pursuance of the enlargement was to take place, and also the pro- 
act, with or without consent of the owners or posed limits of lateral deviation, and the sections 
occupiers of the lands, more than 100 yards, and referring to the plans shewed the levels. The 
that no deviation should extend into the lands or company completed the sreser voir, but deviated 
property of any person not mentioned in the from the deposited plans and sections. On a bill 
book of reference of the plan, unless omitted by j filed by W., alleging that his lands were flooded 
mistake ; and the company was empowered to ■; in consequence of such deviation, to restrain the 
make such deviations in the section as might be J company from using the reservoir as constructed : 
necessary in consequence thereof: — Held, that ) — Held, that the sections and plans deposited 
this section only prohibited the company from s with the clerk of the peace were incorporated 
making the substituted line of the railway itself, 1 in and formed part of the act of parliament 
at a greater distance than 100 yards from the of the company, and, therefore, if any actual 
line delineated in the plan ; but that it did not i damage had resulted to W., be would have 
prevent them from taking lands at a greater dis- j been entitled to an injunction, lb. 
tance from it than the 100 yards, for the purpose ' Where a special railway act provided that the 
of embankments, .cuttings, &c. \ the intention of ! line should be made according to the levels shewn 
the act being to give the com pany the same ; on the deposited plans, and that it should be law- 
incidental powers with respect to the; deviated i ful for the company to carry the line across a 

line, as they had with respect to the original ■ specified street on 'the level of the street: — 

line : — Held, also, that a party, whoso lands were j Held, that the latter provision was not obliga- 
te taken, could not object that the company had j tory, and did not prevent the company from 
taken, for the same purpose, lands of another carrying its line across the street according to 
"person not mentioned in the book of reference, the provisions of the gem: ai am. Borer !iar- 
Boe d. Payne v. Bristol and Ereter By., S ! hour {Wardens) v. L. C. A Ah By., 3 De G, 

WkW.329; 3 Raihv. Cas. 75 : 9 L. J., Ex! 232. ' F. k J. 559: 30 L. J., Ch.'-lT-i; 7 ’ Jur. (.Wf 

_ In the case of a tunnel marked on the deposited , i-53 ; 4 L. T. 387 ; 9 W. R. 523, 
plans, then * n f no deviation therefror bth- Where a raih v company, keeping within s 
He consent r paired h ya. 13 < f the Iiailw. \ s pou rrs of dc via ion, devi: tea from the diqiorih 1 
Clauses Act, 1845, or under tin special powers of 1 plans in such a way as to arouse an approheu 
rim special act. Liiiio y. Wewynrt. Abergavenny sion which was not aroused by the leposited 
and Hereford By., 12 C. B. 753; 7 iiailw. Cas.; plans, that great inconvenience and risk will be 
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caused to the public, yet it will not be restrained the station being necessary for the public eon- 
by injunction if the information or bill against yenience. London, and Blaelnuall My. % Lima- 
them does not charge them with capriciously house Board of Works, 3 Kay & J. 123 ; 26 
using its powers of deviation, and if no evidence L. J., Ch. 161; o W. R. 64. 
is given to shew that, granting the deviation, the 

line could be constructed in such a way as to “ Pirst-Class Station,’ 5 ] — On the purchase of 
allow the aroused apprehension. AM.- Gen. v. land by a railway company in 1888, the company 
G. W. My., 14" W. R. 726, covenanted, with the landowners that a piece of 

the land purchased should for ever thereafter be 
Time for.] —Time for making deviations from used as a first-class station. The station was 
the adopted line being extended for another two built, and the railway was completed in 1842 : the 
years from, the 4th July, 1838, an injunction was railway company was afterwards made part of a 
refused. Dublin Navigation Co. v. North Mid- company with a much greater length of railway. 
land My., 2 Jur. 1076. In 1869 the landowner filed a bill to compel the 

company to build a larger station and to stop all 
“Town.”] — At a trial of an issue the question trains at that station : — Held, that as the existing 
was whether a railway at a particular place | station had not been objected to, and had 
passed through a town within the meaning of j remained for many years, and as the passengers 
s. 11 of the Railways Clauses Act, 1845, or not. | were not numerous, the court would not compel 
The judge merely told the jury that the word a larger station to be built ; but that as many 
“town” in the act was to be understood in its trains as stopped at any other station between 
ordinary sense Held, that this was a mis- the termini of the original railway, excepting 
direction, and that the judge should have given mail, express and special trains, must stop at this 
the jury such a definition as would have been a station. Mood v. North-Eastern My., L. E. 5 Ch. 
guide to enable them to decide the particular 525 ; 23 L. T. 206 ; 18 W. R. 473. 
question before them. “Town” ins. 11 means 

the space on which the dwelling-houses are col- “ Public 55 Station.] — Where by a clause in a, 
lected so near to each other that they may be railway act it was provided that “it should not 
said to be continuous. An open space occupied be lawful for the railway company to make or 
as a mere accessory to the convenience of dwell- establish any public station, yards, wharves, wait- 
ing-houses would also be in the town. Blliott mg, loading or unloading places, warehouses or 
v. South Devon My.. 5 Railw. Cas. 500 ; 2 Ex. other buildings and conveniences for the deposit- 
725 ; 17 L. J., Ex. '262. See Fullmer v. Sower - ing, receiving, loading or keeping any passengers 
set Mi/., 42 L. J., Ch. 851; Ij. R. 16 Eq. 458. or cattle, or any goods, articles, matters or things, 
Carihgton v. Wycombe By., 37 L. J., Ch. 213; upon the estate of R. G-. without his consent” : 



m 


. IL1ILWAY — Powers and Duties in Constructing and Working 


for the injury and expense sustained by him which was within eighty feet from the protected 
from the construction of the railway, proceedings property. The company afterwards determined 
would be taken to recover full compensation, to widen its railway, so as to have four lines of 
The secretary replied on the 19th of January, rails, and commenced building on the purchased 
denying the liability of the company in respect land, for the purpose of widening the viaduct, 
of a right never used, and on which the plaintiff piers more than eighteen feet high, and standing 
apparently placed no value. In an action for within eighty feet of the protected property, 
specific performance of the agreement to replace and between i t and the old, viaduct : — Held, that 
the siding -Held, first, that the non-user of the the company ought to be. - ..restrained.:. from so 
siding, and the expenses caused thereby, under doing. Lloyd v. L.. C. $ B. My., 2 De Cl. J. & S. k 
the regulations of the board of trade, were not a 568; 34 L, J., Gh. 401 ; II Jur. (n.s.) 380; 12 
defence to the action, and that the company was L. T. 3(53 : 13 W. R. 698. 
not entitled to any indemnity against those 

expenses. Todd v. Midland Great Western My., i Agreement to Erect binding on Amalgama- 

0 L. R., Ir. 85. tion.]— A railway company obtained a convey- 

Held, secondly, that the plaintiffs were en- mice, for . the • purposes of the railway, of land 

titled to a decree to replace the siding and keep from C. ; and in the conveyance the company 
it in working order, the court considering dam- bound itself to erect and maintain a bridge over 
ages an insufficient remedy. Ib. the road leading to C/s property, which was to 

^ ^ . be, according to the plans, thirty-live feet wide, 

Onstoniers ? Siding Cutting off Connection and leaving a road under it of fifteen feet wide. 
Order to Restore.]— Where a railway company Afterwards this bridge was made, but the corn- 
had wrongfully taken up and removed the rails pail y, some years later, amalgamated with the 
forming a connection between their line and a H. ‘company, and the latter company’s act 
•siding belonging to the applicant, the company authorised a junction with the former railway, at 
was ordered at their own expense forthwith to a point near this bridge. The two companies 
restore the communication. Partway v. Colne then agreed as to the mode of effecting the 

1 alley My., 7 Kv. and Can. Traff. Cas. 102. junction ; and part of the plan was to widen the 

What is Sufficient Performance. 1-When a fp or bridge overC/s road, so as to extend the 
* , , ; T. , , bridge from thirty-five feet to fifty-five feet wide, 

railway company was bound by its act to make thereby darkening the road beneath. C. applied 
a good and sufficient sidmgren a specified held f restrain the eompaniel from 

of an owner who had opposed the bill :-He d, f J out this lan ._ Hekl th f t the first 
that the obligation was not broken, though the ^ having, in the first instance, obtained 
company took for other purposes so much of the the ‘ 0Q 4yance from C. on certain conditions as 
specified held as not to leave any to furnish t the w f dth of the bridge was bound not to 
access from the siding to an adjoining road with- de tfrom those conditions; and theH.com- 
out passing ovei' the land taken or out of the ^ u bound, as claiming under the 

specified field. _ Dowhm, v. Pantpxml Caerlon g rs / C o„ lp any ; for it was part of the cousidera- 
aad Newport III/., 4d L. J., Gh. ,61; L. h. 16 tioil t0 ^ a( 'tam the bridge of the height, and 
<lim width originally fixed. Edinburgh and Gltuqmo 

c Bridges -%• v * Cam P Ml < 4 Macq. H. L. 570 ; 9 L. T. 157.: 

Mandamus to Construct.] — A mandamus will Construction — Piles or One Span.] — A railway 

not. lie to compel a railway company to construct company had power by its. act to cross a river, 

A bridge in lieu of a level crossing pursuant to the property of certain persons, by the erection 
an order of the board of trade, where it appears of a viaduct. By a clause to protect the pro- 
that the company is wholly without funds, and prietors of the river, it was enacted that between 
has not the means of providing the money re- certain points the works incident to the con- 
quired for that purpose. Bristol aid North ^ruction of the railway should . be made, under 
Somerset By., In re, 47 L. J., Q. B. 48 ; 3Q.B.D. % direction of the proprietors and according 
10 ; 37 L. T. 527 ; 25 W. 11. *236. • to plans to be submitted and approved by their 

Under the Kaiiways Clauses Act, 1845, s. 46, engineer before commencement of the work, 
avail wav has the option, when its line of railway The company required, the viaduct to be built 
crosses a turnpike road or a public highway onpiles driven into the river; the proprietors 
(except when otherwise provided by the special objected that it should be done by a viaduct of 
act), either to carry the road over the railway or one span or arch Held, that the company was 
the railway over the road. A mandamus to not restricted to that mode of construction, but 
command a company to do one of these two flight carry the viaduct according to the terms 
things is therefore defective unless it shews on of its act, without doing any permanent damage 
the face of it circumstances which establish the to the proprietors of the river. Birmingham. 
impossibility of the company exercising this Waterworks v. L. A. If. Mo/., 4 L. T. 31)8. 
option. Reg. v. S. K My.< 4 H. L. Cas. 471 ; 17 A ^ ^ , _ _ n T 

Jur. 931. Affirming 17 Q. B. 485 ; 20 L. J., Contract— Reference to Act-Width,]— In a ; 

jl' 428 . ' contract between a railway company and apro- 

* * prietor of land to be crossed by the line of 

Bridge is a “Building.”] — A railway com- railway, the Railways Glauses Act should be 
pany bought land from the plaintiff, and in the expressly referred to, if the company intends to 1 
purchase deed covenanted with him not to erect claim the benefit of its provision. Clarhe v. 
any building upon it to a greater height than Manchester, Sheffield and Lincolnshire My., 1 
eighteen feet within the distance of eighty feet John. & H. 631. 

from certain other property of his. At the time Therefore, where a company contracted “ to 
; -of the conveyance the railway had been carried provide and erect a suitable bridge over a 






fortv-two feet wide Held, in the absence of when altered Held, first, that the exhibition 
any" reference in the deed to the act, that the of the plans and sections imposed no obligation 
company was not at liberty to narrow the street on the company, except m so far as the phvns, 
to the dimensions specified in s. 49 (twenty-five &c.,were incorporfded in te^act.; 
feet), but must make a bridge with an arch of (Ionian My., 16 Q. B. 19 ; 20 L. J., hh is.. - 

the full width of the street (forty-two feet). IK Jnr. 396. „ . 0 / n A.: V 

Held, secondly, that nothing in 8 Ac 9 Viet. 

According to Plans and Sections,]— By the c. 20, rendered the cross sections obligatory on 
plans and sections deposited by a company, it the company. IK v k w, .. 

appeared that they intended to carry the railway Held, thirdly, .that. .if ■ the special act was obli» 
across a public road by means of a skew bridge, gatory (which, semble, it was so far as regarded’ 
Instead of doing so, the company diverted the the height and spans of the bridges), ■■ ■the oblr- 
i*oad for some distance, and afterwards restored gation did not extend to the rates of iiiclmatioB 
it to its former course by a bridge which crossed of the altered road, and that the mandatory part 
the railway at right angles, thus causing two of the writ going in this respect beyond the 
abrupt and* dangerous curves! A dispute having obligation imposed by law, the writ was bad 
arisen between' the trustees of the road and the altogether. Ib , 

company, the court granted an injunction until Where, in consequence of a com pan y raising 
further order, restraining the company from pro- the level of their ^ railway within the limits of 
ceeding with the works," and directed that in the vertical deviation, it became necessary to raise 
meanwhile a competent person should inquire the height of a bridge over which a road was to* 
and report whether any deviation was necessary, be carried s — Held, that there was no restriction 
and if so, how it could most conveniently be as to the powers of the company to alter the 
effected. Att.-Gen. v. Dorset By., 3 L. T. 608; levels of the approaches to the bridge, provided 
9 W. B. 189. ' the land to be affected was included in the plans- 

A railway company with whose act the Bail- and sections deposited, or mentioned in the* 
ways Clauses Act, 1845, was incorporated, by books of reference, and that full satisfaction 
its * deposited plans and sections proposed to was made to all parties interested for the damage 
build over a turnpike road an arch, of a span sustained. Bmrdmer v. I. <5* A r . IT 7 . My., 5 Eailwu 
of forty-five feet. The company afterwards pro- Cas. 728 ; 1 Mac. & Gr. 112 ; 1 Hall & T. 161 ; IS* 
posed to the trustees of the road to vary its L. J., Ch. 432 ; 13 Jur. 327. 
plans, and to build a bridge of a span of thirty- 

five feet ; but the proposal was rejected. Subse- Widening— Obstruction.] —A railway company 
quently the company’s agents commenced the having formed its line, obtained an act for an# 
erection of a bridge of 'the lesser span; and extension for three years of their compulsory 
thereupon one of the trustees filed an infonna- powers to take land, the preamble stating that it 
lion for an injunction : — Held, that the word was for the convenience and safety of the public. 
i{ accordingly,” in s. 13 of the Railways Clauses The company was owner of the soil on both 
Act, 1845, meant, according to the deposited sides of a lane crossed by a bridge, and there- 
plans and sections ; and that the company was fore, like any other owner, owner of the soil of 
bound to erect the bridge according to the plans the land, but by a subsequent act the soil of all! 
which had been deposited. Att.-Gen. v. Teivlm - roads was vested in the district board of works 
bury and Malvern i?//., 1 De G. J. & S, 423 ; 32 in whose district such roads were situate. After 
L. j., Ch. 482 ; 9 Jur. (2s.s.) 682 : S L. T. 682. the expiration of the three years the company 

A bridge forming part of the line of railway found it necessary to widen the bridge over the 
itself, is an engineering work within s. 14, and lane, and claimed power to do so no twit li- 
the company is by that section debarred from standing that the board of works for the district 
making it otherwise than according to the denied such power, and proceeded to widen the 
description in the plan. IK bridge, but only in the same line of abutment., 

A railway company, before applying for a the road itself not being narrowed’, but the soil 
deviation act, deposited with the clerk of the necessarily disturbed to form such addition, 
peace for the county plans and sections of the The board moved for an injunction to restrain 
proposed^ line, and cross sections, shewing the such widening : — Held, that the soil of the road 
manner in which roads were to be carried over was only vested in the board to promote the 
the line. On one of these sections, No. 8, were public convenience and prevent the incursion of 
delineated the manner in which it was proposed strangers. That the public convenience required 
to carry a road at. I. over the line by a bridge, the widening of the bridge, and as the only 
and the proposed inclination of the altered line obstruction would occur whilst the works were 
of road. The deviation act. when obtained, in progress, and the road would not be ultimately 
incorporated the Railways Clauses Act, and narrowed, it was not a case for the extraordinary 
enacted that it should be lawful for the company interference of the court. Wands wort//. Board 
to construct the bridges for carrying the railway of Works v. Z. $ S. W. My.. 8 Jur. (N.s.) 691 ; 
over any roads, or for carrying any roads over 10 W. II. 814. 

the railway, of the heights and spans and in , : 

the manner shewn on the sections deposited Turnpike Road — Injunction — Under taking, 1 

The cmnj ny made the 1 . and at I, deviated —Sects. 70 and 71 of 3 g provide.# 

r\ > k t ver ically from he 1 vel marked on i lie for the crossing V the raliv&v of oads n t 
plans. They carried the road over the line on a being turnpike roads. Sect. 72 provided' that 
bridge of the proposed height and span, but with a turnpike road to be crossed by the railway 
21 ddlermu j.oennanon of the nlreml road. A should he raised or sunk so as to pass over or 
mandamus caving ssnod, commanding the com under she tra,mw r ay, The railway being pro 
pany . to ^ make the bridge, and: carry the road posed to cross tire Northern. Bridge Road, a turn- 
over it 111 conformity with cross section, No. pike road, in the mode provided for byss. 70 and.' 
3, and at the rates of inclination delineated 71 the plaintiffs, the proprietors of the road*. 
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the railway company j reason of the road there tinder being of too low a 
ig the same, until it j level, might cause the road to be flooded. Aif 
a s. 72 Held, that, Gen. v. Furness R/y 47 L. J., Oh. 776 : 38 L. T. 
ffs must be to procure 555 ; 26 W. It. 650. 

ad a compliance with A railway company, in exercise of the poivvers 
he railway company conferred on it by an act of parliament, which 
ing to proceed with gave compensation to persons whose property 
er the road with all might sustain damage from their operation, was 
-tion ought not to he proceeding to erect an arch oyer a mill race, for 
bicli must necessarily the purpose of s ustain ing an embankment, on 
>e. Northam Bridge which the railway was to be constructed ; and it 
Southampton it//., 1 appeared that injury would be done to the mill 
x 277. And see 8. C. if the arch were of the proposed dimensions, but 
i. J., Ex. 165. that the injury would be avoided if the arch were 

of certain larger dimensions ; an injunction was 
the Railway Clauses granted to restrain the company from making 
Y turnpike-road, then, over the mill race an arch of less than certain 
u'ovided for by the specified dimensions. Coates v. Clarence My I 
be carried over the Russ. & M. 181 ; 8 L. J. (o.s.) Ch. 72. 
er the road. By its A railway company, in the progress of its 
i authorised to make works, proposed to cross a mill-stream, by a bridge 
and upon the lands to be supported in the centre of the mill-stream 
posited ” ; and it was by two piles, placed sixteen feet apart. The 
n turnpike-road on a bridge was to be six feet in height above the 
Ians so represented, level of the water. The plaintiff, the owner of 
11 to the company a the mill, asserted that that height was insufficient 
ng the road, and the to allow barges to pass under ; and also, that 
r as purchased for the placing piles in the stream would impede the 
ailwav “ according to flow of the water, and thereby stop the working 
i thereof deposited,” of the mill : — Held, that nothing but necessity 
»any, under the acts, could justify the company in carrying on their 
ipike-road pass under works in such a manner, or on such a level, as 
b level, and that this would cause serious damage to the owner of the 
ed by the agreement land. In a case where the affidavits on engineer - 
0)1 7:. W* in g points are conflicting, the court will seek for 

3, 553 ; 2 Coop. C. 0. the professional assistance of some impartial 
engineer, to form a decision upon them. Manser 
v. Northern and Eastern Counties Ry.. 2 Railw. 
age.]— By its special Cas. 380 ; 5 Jur. 983. 

way company whose The act of parliament authorised the railway 
authorised to divert company to carry its railway over any road by 
he level, and to carry means of an arch sixteen feet above the surface 
e, and the soil of the of the road. This was done by the company, 
>ng to the company, who, at the same time, lowered the road to meet 
vere to be in accord- the required height, and thereby the road became 
is and sections, which flooded. Before the act was passed, the consent 
the road to the rails of the trustees of the road was obtained, on eon- 
2 et three inches, but dition that the road should not be prejudiced; 
.t of headway. The but no special proviso was inserted in the act : — 
e Lands Clauses Act, Held, that the trustees of the road were precluded 
.uses Act, 1845 (s. 49 from obtaining relief, there being no express 
bridges shall have a clause restricting the usual powers given to rail- 
ed it provided that wav companies. Aldred v. Forth Midland Ry., 
should exempt the 1 Railw. Cas. 404 : 3 Jur. 244. 
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anti sections deposited, or mentioned in the books be chosen by each party) and an umpiie, whose 
of reference, and that full satisfaction was made decision should be binding on all par les ; pro- 
to all parties interested for the damage sustained, vided, that, the engineer of the Gonipaiiy,nr the 
Meardmer v. L. 4* jY r . W. My.. 1 Macn. & G. 112 ; owner of the railway to be crossed should, for 
1 H. & Tw. 161 : 5 Railw. Cas. 728 ; 18 L. J., Ch. twenty-one days after notice, neglect to appoint 
482 ; 13 Jur. 327. an engineer on his behalf, should have power to 

d'cBy s. 41 of a railway act, it was enacted, that make such communication as he should think 
where any part of any road should be rendered proper; that the company should make satis- 
impassabie by the operations for making tile faction for damage occasioned by such ciossing,,. 
railway, the company should cause another road and should have full power at all times to cross, 
to be made as convenient, and in the case of a such railway by means of such communication 
turnpike-road, the temporary road should be set -—Held, that the consent in writing Qt the ow ner 
out, and the principal road restored within six of a railway intended to be crossed by another 
months from the commencement of the opera- railway -was necessary. 

tion. B} r s. 42, where the railway should cross North of England My ^ 13 & w. d)b ; «•> Railw. 

any turnpike-road, either the turnpike-road Cas. 426 ; 7 Jur. 65. b. P. aiul 6. .XV, 3 G. & IX 
should be carried over the railway, or the railway 389 ; 4 Q. B. 46 ; 12 L. J., Q. B. 14o. 
should be carried over the turnpike-road, by The defendants, not ^ being possessed of com- 
means of a bridge, of such construction as is pulsory powers for taking land for the purpose 
thereinafter mentioned. By s. 47, where any of a railway, and it being necessary for them, in 
bridge shall be erected for carrying any turnpike- order to complete their line, ( to cross the plain- 
road over the railway, the road over such bridge tiffs’ railway, gave notice of their intention of 
shall he formed, and shall at all times be con- crossing the same, but were restrained by injunc- 
tinued of such width, as to leave a clear space tion from so doing until the question of a right 
between the fences of such road of not less than could be decided at law. They had entered into 
fifteen feet. The company lifted the road over a contract with an owner of land on one side of 
the railway by a bridge, thirty feet wide between the plaintiffs’ railway, by which a way leave 
the parapets, and with approaches twenty-four was to be granted if the line were completed 
feet wide -Held, that, though that part of the within a certain time \ but this injunction would 
road which might strictly be called the bridge, render it impossible for them to complete their 
need not be wider than fifteen feet, the doctrine contract: — Held, that the injunction should be 
that the approaches form part of the bridge did dissolved so far as to enable the defendants to 
not apply in this case, Mey.v. Mir mbit] ham, and complete their contract. Clarence My. v. Great 
Gloucester My., 1 G. k I). 324; 2 Railw. Cas. North of England My., 2 Railw. Gas. 763 ; 6 Jur, 
694 ; 2 Q. B. 47 : 10 L. J,, Q. B. 322 ; 4 Jur. 966. 269. 

Impossibility of Performance.] — A local Over Canals.]— A company was empowered to 

board of health withdrew its opposition to a do all works necessary and convenient for eon- 
railway bill upon the insertion in the act of a structing a railway, and among others to cross 
clause providing that no bridge carrying a road canals and make embankments in the line : and 
over the railway within their district should have in particular to cross a canal of which the 
an approach with a slope of more than one in defendants were the proprietors, and to make an 
thirty. The making a slope of one in thirty embankment over a valley near the same place, 
required an encroachment on the land of a person Subsequent clauses in the act restricted the 
who obtained an injunction to prevent such company from doing anything which should 
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along and navigating that part of the river, at their own hand so as to cause 'obstruction to 
Plea, that the company had done the matters' navigation or if after obtaining the sanction of 
complained of under their special act, and the board of trade to some scheme of removal, 
under the Lands Clauses Act and the Railways they failed to properly execute it, or any con- 
Clauses Act ; that plans and books of refer- ditions attached, the respondents, on application 
once were deposited with the clerk of the to the court had an effective remedy. North 
peace ; that the part of the bed of the river British By. v. Perth (Provost), 10 App. Gas, 
which was obstructed was among the lands 579 — H. L. (Sc.) 


delineated on the plans, and described in the 
books of reference : and that the company, for 


Opening Span — Detention of Vessel.]- 


the purpose of constructing the railway, and A railway company carried its line over the 
under and by virtue of the power’s and provisions river D., .which was a navigable river, by a 
mentioned in their special act and the acts of bridge with an opening span : — Held, that, the 
parliament therewith incorporated, and not railway company were not bound, by s. 15 of the 
otherwise, entered upon the same part of the bed Railway Clauses Act, 1863, to open the bridge 
of (he river, and constructed part of the railway for a barge with a mast so constructed that it 
thereon, the same being necessary for the purpose could be lowered, and that refusing to open the 
of making the railway. Issue thereon : — Held, bridge for such a vessel was not a detention 
that the company was not bound under their within the meaning of the act. West Lanea- 
plea to shew that all notices required by the shire By. v. Jddon , 49 L. T. 600 : 4S J. P. 199. 
acts for the purchase of such part of the river 

from the owners of the bed of it had been given, Refusal to Construct— Remedy. ]— A company 
and all other things done which were requisite was required to construct a bridge over a public 
to vest that part of the bed of the river in the river, so as to leave the same width of waterway 
company. Abraham v. G. N By., 16 Q. B. under the same as then existed at the point 
586 ; 20 L. J., Q. B. 322 ; 15 Jur. 855. where the river was crossed, and so that there 

should be a clear height of live feet above the 

What Rivers.] — Held, secondly, that the ordinary level of the river ; provided, that, after 

. first clause of s. 16 of 8 & 9 Viet, e. 16, includes notice given to the company by an owner or 
navigable rivers as well as rivers not navigable, occupier of lands adjoining the railway, that the 
and therefore the company was authorised by it bridge was not made according to the true intent 
to construct their railway .upon the bed of the and meaning of the act, it should be lawful for 
navigable part of the river. Ib. such owner or occupier to apply for and obtain 

an order from a justice of the peace, enabling 
— Removal of Debris of Broken Bridge.] — such person to make such bridge accordingly, the 
The North British Railway (New Tay Bridge) expenses to be defrayed by the company. The 
Act, 1881, gave the North British Railway company was constructing a bridge which did 
authority to erect a new bridge over the Tay a not comply with either of these provisions, wkere- 
lifctle higher up the river than one blown down upon a landowner gave them notice, requiring 
on 28th "December, 1879. 8. 21 of this act pro- them to construct a bridge, leaving the former 

vided, u The company shall abandon and cause width of waterway, arid the clear height of five 
to be disused as a railway so much of the North feet above the water, in the terms of the act. 
British Railway as lies between the respective The company replied that they would do the 
points of junction therewith of railway No. 1 first, and would accept process as to the second, 
and railway No. 2 ; and shall remove the ruins They afterwards made the bridge of the required 
and debris of the old bridge, and all obstructions height, and, to preserve the same width of water- 
interfering with the navigation caused by the way, commenced cutting the banks of the river, 
old bridge, to the satisfaction of the board of which they afterwards discontinued. To subse- 
trade.” "The magistrates of Perth, whose juris- quent applications to proceed with the work they 
diction extends down the river to within about returned no answer : — Held, that these facts 
three miles of the old bridge, raised an action amounted to a refusal to do what was demanded, 
for declarator and implement: — Held (1) that and that the applicant was entitled to a manda- 
the special act imposed an absolute obligation nms, notwithstanding the powers given him of 
to remove the old ruins and debris of the old applying to a justice. Bey. v, Nor id eh and 
bridge ; and s. 21 did not give the board of Brandon By., 4 Railw. Cas. 112 ; 3 D. & L. 385 ; 
trade a discretionary power to dispense with the 15 L. J., Q. B. 24, 
performance of any part of this obligation ; and 

it followed that the respondents had an interest Over Roads— Span— Headway.]— On the plans 
to obtain a declarator as to the extent of the deposited by the promoters of a railway with the 
obligation; but (2) dissenting from the judg- clerk of the peace, a bridge of which it was pro- 
meiit of the court below, the obligation did not posed to carry the line across a turnpike road 
become immediately prestable; and (3) the was described as having a span of forty-five feet : 
import of the expression “ to the satisfaction of — Held, that under the Railways Clauses Act, 
the board of trade” was. that though not bound s. 13, the company was bound to make an arch 
to submit their plans of removal, including the conformably to the description in the plan, and 
t lift; and maimer. vei. as a matter of prudence, was not at liberty to build it with a span ot only 
the comma v onAir io do so; (4) that in the tliim'-fivu feet. Axt.-den. v. Teirleshv ry and 


ordain the e m\ my ! * remc vo the wl ok ruins A bridge, forming part of the line of railway 
and debris in terms of s. 21, for to order the itseli is ai engii ei ng wori w I ii s. 14, lb. 
ren >yal “forthwith” might undul hamper tin The eifect of s. 5 i f the Railways Clauses Act, 
discretion of the b( ■ (Oof trade: ami if the taken in eonjunerio with - 49, is that if 

company were guilty of undue delay in applying the average available width, for the passage of 


to the board of trade ; or if they should proceed j carriage's on a 
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twenty-four feet for the length of one hundred 
and ■ sixty feet — Held,' that the restrictions of 
s. 77 applied only to a case where a road might 
be either temporarily or permanently diverted, 
and that under s. 9, the company might build 
any piers or necessary buildings for a bridge, 
provided they left a width under such bridge of 
fifteen feet, as provided by s. 74. Att.- Gen. v. 
London and Southampton Ry., 1 Railw. Cas. 302 ; 
9 Sim. 78 ; 7 L. J., Ch. 15. 

For Purposes of Station.] — By local acts, 
paving commissioners of a parish were em- 
powered to remove obstructions from houses and 
buildings abutting near any streets which, in 
their judgment, should obstruct the circulation 
of light and air, or be inconvenient to passen- 
gers. An act establishing the Northern and 
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feet, the road may be narrowed to thirty- five 
feet under the arch ; where it is less, the arch 
may be made the same width as the road, so that 
it be not less than twenty feet wide ; if the road 
is afterwards widened, the arch must be widened 
in proportion up to, but not beyond, thirty-five 
feet. Ileq . v. Rigby, 6 Railw. Cas. 479 ; 14 Q. B. 

687 ; 19 L. J., Q.‘ B. 153 ; 14 Jur. 329. 

In this reckoning, footpaths are not to be taken 
into account, lb. 

By its special act, passed in 1872, a railway 
company whose line was made in 1857, was 
authorised to divert a road crossing its line on 
the level, and to carry it under the line by a 
bridge, and the soil of the diverted road was to 
belong to the company. The new'- road and 
bridge were to be in accordance with the depo- 
sited plans and sections, which shewed a total 
height from the road to the rails on the bridge of 
sixteen feet, three inches, but did not mention 
the height of headway. The special act incor- 
porated the Lands Ciauses Act, 1 845, and the 
Railways Clauses Act, 1845 (s. 49 of which 
provides that all bridges shall have a headway of 
iifteen feet), and it provided that nothing in the 
. special act should exempt the company from the 
provisions of the general acts. It also gave the 
company power to deviate from the deposited 
sections to the extent of five feet. The company, 
without altering the levels of the line (no such 
alteration being shewn on the deposited plans), 
made the bridge of the prescribed height of 
sixteen feet, three inches, but with a headway of 
only fourteen feet, and that partly gained by 
carrying the road below the level of the ad join- 
ing land, so that at times it was flooded from an 
open ditch near the line, and became impassable. 

If the surface of the road was raised one or two 
feet, all serious inconvenience from flooding 
would be removed, and a headway of twelve or 
thirteen feet would be sufficient for the traffic of 
the district. On an information at the relation 
of the road surveyors -Held, that the attorney- 
general was entitled to an injunction restraining 
the company from making or maintaining the 
bridge with less headway than fifteen feet, or 
any bridge which, by reason of the road there- 
under being of too low a level, might cause the 
road to be flooded. Att.- Gen. v. Furness Ry ., 47 
L. J., Ch. 776 ; 38 L. T. 555 ; 26 W. R. 650. 

Sect. 9 of the London and Southampton Rail- 
way Act empowered the company to" make in, 
upon, across, under, or over any land, streets, 
hills, valleys, and roads, such inclined planes, 
tunnels, embankments, bridges, arches, and piers 
as the company should think proper, according 
to the provisions, and subject to the restrictions 
of the act. Sect. 74 provided, that where any 
bridge should be erected by the company for the 
purpose of carrying the railway over or across 
any turnpike road, or other public highway, the 
span of the arch thereof should be of such width 
as to leave a clear and open space under every buildings. Att.- Gen. v. Eastern Counties By.. 2 
such arch of not less than fifteen feet. Sect., 77 Railw. Cas. 823. 
provided, that where any part of any carriage or 

horse-road should be found necessary to be cut Lowering Road.] — A company was empowt n d 
through, diverted, sunk, &c., the company should to raise or lower any roads or ways, in order the 
previously thereto cau e i sufficient road to be more convenient y to curry the same over or 
made instead thereof, as convenient, for passengers under, or by the side of the railway ; and where 
and carriages as (he road to be c-ut through, any bridge should be erected by the company 
The company erected a bridge over a turnpike over any public carriage-road, not being a turn- 
road cl i place where the width of the then pike-road tin centred the are! oust be of . 
existing road, was forty feet, but the bridge height f?*on ihe surface of the road of nd less 
c-rossiug^ obliquely, and the piers being built on than sixteen feet. Nothing in the act was done 
the road, file; passage under the arch was only to derogate from any of the rights or privileges 
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of .any parish over which the railway should -.pass, 
acting under any local act.' By a local paving ; 
act it was enacted, 44 that no person shall alter 
•. %e.- form; of any pavements which shall be now 
made by virtue of this act without the consent 
of the commissioners, or in an}’ wise encroach 
thereon, or put up any posts, boards,” &c. ; — 
Held, that the company was entitled, in carrying 
the railway by a bridge over a street under the 
control of the commissioners, to lower the street 
vso as to give the height to the centre of the arch 
required by the statute. Beq: v. Eastern Counties 
My., 3 Bailvv. Cas. 22 ; 2 G .*& B. 1 ; 2 Q.B. 569 : 
11 L. J., Q. B. 178 ; 6 Jur. 820. 

. A company was empowered to divert, raise, 
sink, or deepen any roads, in order to carry the 
same over, under, or by the side of the railway. 
By another act, enabling them to vary their line, 
they were authorised to carry the line of railway, 
across a turnpike-road, by means of a bridge of 
the width of thirty feet at the least, and for that 
purpose to lower the bed of the road, provided, 
that, in case it should be expedient to lower the 
surface of the road, it should not be lawful for 
the company to lower or alter the bed of the 
road, unless the same should be lowered on both 
sides of such bridge, so as to leave a certain 
inclination, and that the company should make 
all new fences, and relay and re-form the road. 
The company made a bridge thirty feet wide 
over a turnpike-road forty-two feet wide, consist- 
ing of thirty feet carriage-way, and two footways 
of six feet each. They lowered the carriage-way 
of the road, but left the footways at their original 
level. On the trial of traverses to a return to a 
mandamus which had issued to the company to 
re-form the road, and to lower it the whole width 
of forty-two feet, the jury found — first, that the 
company had not so lowered the road ; secondly, 
that they had re-formed the road in compliance 
with the act ; and, thirdly, that the road made 
by the company was more commodious to the 
public than if the whole road, had been lowered 
to the full width of forty-two feet. The queen's 
bench held, that the word “road” meant the 
whole road, including footpaths, and, therefore, 
that the company had not re-formed the road as 
required by the act, and that the finding of the 
jury upon the issue, as to its being more com- 
modious, was not sufficient to dispense with a 
compliance with the language and meaning of 
the act. Manchester and Leeds By. v. Beg., 3 
Eaihv. Cas. 633 ; 3 G. & D. 269 : 3 Q. B. 528 ; 
in L. J., Q. B. 266. 

Held, by the exchequer chamber, that it was 
not a good return to the mandamus, that the 
carriage-road and footpath, as they now exist, are 
more commodious and convenient to the public, 
Jcc., than if lowered as required by the writ. lb. 

But held, that by the words 44 bed of the turn- 
pike-road” the act intended that the carriage- 
road only should be lowered, and that the full 
breadth "of the former carriage-road was not 
intended to be preserved under the bridge, but 
only as to the part of the road lowered as it 
descended to the bridge on one side and ascended 
from it on the other. 1 b. 

Expense of Bepair— Recovery of. j —The defen- 
dants 1 predecessors in title obtained an act for the 
formation of a road which was to pass under a 
railway by means of a bridge. By the act it 
was provided that the undertakers should not 
enter upon or interfere with the railway, _ or 
-execute any work whatsoever under or affecting 


the same, until they should have delivered to t he 
company plans, drawings, and specifications of 
the works intended to be executed under or 
affecting the railway and works thereof, such 
plans, &c., to describe the 'manner * of executing 
the intended works, and the materials to be used 
for the purpose, nor un til those .plans* :&c., should 
have been examined and approved by the engineer 
of the company ; and that 44 the same works shouh 1 
be executed and thereafter maintained by the 
undertakers at their sole expense in all things, 
according to such approved plans* &e., under the 
superintendence and to the reasonable satisfac- 
tion of the engineer of the company”' And it 
was further provided that the undertakers should 
from time to .time • be ; responsible'- for • and make 
good to the company •' all; costs/ losses^; .damages,, 
and expenses which might be occasioned to the 
company by reason of the execution or failui e of 
any of the intended works, or of any act or 
omission of the undertakers. The bridge was 
accordingly constructed of brick piers and iron 
pillars, of iron girders resting upon the piers 
and pillars, and of timber and woodwork. In 
the construction of the bridge, the brick and 
ironwork was done by the defendants’ prede- 
cessors in title, under the superintendence of the 
plaintiffs’ engineer. The timber and woodwork, 
the superstructure, was done by the plaintiffs’ 
engineer at the expense of the undertakers, and 
with materials provided by them. The structure 
was completed in 1864. In 1872 certain repairs 
became necessary to the superstructure of the 
bridge, which repairs were executed by the 
company, who claimed to be reimbursed their 
outlay in so doing by the defendants, although 
the defendants had had no notice nor any know- 
ledge or means of ascertaining that the repairs 
were necessary — Held, that the plaintiffs were 
hot entitled to recover the expenses so incurred. 
L. $ S.-W. By. v. Flower, 45 L. J., 0. P. 54 ; 
1 C. P. D. 77; 33 L. T. 687. 

Temporary Bridge.] — Beet. 94 of a railway act 
empowered a company, subject to the restrictions 
imposed by the act, to make and maintain the 
railway, and to construct in. under, upon, across, 
or over any hills, valleys, roads, rivers, canals, 
brooks, or streams, or other waters, such embank- 
ments, bridges, aqueducts, and conduits, either 
temporary or permanent, and to erect and con- 
struct such buildings, engines, machinery, appa- 
ratus, and other works and conveniences for the 
purposes of the act, as the company shall think 
proper. The railway company having commenced 
the building of the permanent bridge, erected a 
temporary bridge adjoining to the permanent 
bridge, which was used partly for building that 
bridge, and partly for conveying earth and 
materials across the river. On the application 
of a navigation company to restrain the erecting 
of a temporary bridge across the navigation, 
or of anything impeding the navigation in a 
manner not authorised by the act ; — Held, that, 
subject to the restrictions of the act, s,'94 ought 
to be literally carried into effect. That the rail- 
way comp: n v had tin power of croc i rig such a 
temporary bridge, the power being exercised 
reas nablv md Una 1 !e That, m enstrn ng 
such power with a view to its reasonable and 
bona tide exercise, regain must be had to the 
ih uliar nr pose for whi cl he permanent midge 
was designed, rimt, the temper; n bridge being 
of the dimensions specified in the act. and a 
L»avt.oa})1«i wnterwav hems left as required 


:-d ; ' b b ; ' : ' : .b bp; ;P'hppPpb;gb ■m : t';'; : ; ;pp;:;p -Postppbph'/:P,t; Vi:];; 0' ;: ,p: 
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345 . The court, on motion, 
apany from taking possession 
strongly inclined to hold also 
cl tramway was not a road 
section* Muvvis v. Tottenham 
in.. 61 L. J., Ch. 215: f 18921 
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thereby, the same was lawfully erected under 
s. 94, for the bona tide purpose of building the 
permanent bridge. That the temporary bridge 
being erected and used for a lawful purpose 
might also be used for other purposes, for which 
alone it could not have been erected. That, 
subject to the restrictions of the act, the com- 
pany acting bona tide, was constituted the judge 
of the mode of executing its works. > Circum- 
stances upon which the court was of opinion 
that the temporary bridge was reasonably and 
bona fide erected. Priestly v. Manchester and 
LeMs By., 2 Bailw. Gas. 134 : 4 Y. & Coll. 62. 
Sec also 1 Bailw. Cas. 576. 

Acts of parliament, giving milway companies 
power to build bridges, must be expounded with 
reference to the peculiar mode of construction of 
bridges in railways. II, 

Projected Bead not finished.] — In 1850 a 

meeting of landowners voes held for the con- 
struction of a private road from A. to join a 
turnpike-road at point (5 In 1854 the road was 
constructed as far as I)., which was. within 
25 0 yards of the proposed point of junction 
when the works were suspended. The pro- 
prietors of the new road, however, entered upon 
the remaining land, cut down the trees, arid 
marked out the proposed line of road. In 1853 
. a railway company was projected, and the plans 
deposited, shewing that at the proposed point 
of junction of the new road with the turnpike- 
road the turnpike-road would be raised several 
feet. The new road was not referred to in the 
deposited plans, and in 1854 the act passed 
without making any provision in respect of it. 
The new road was afterwards completed through- 
out, and opened for traffic in 1855. From point 


d. Boads and Streets— Interference with. 

Diverting Public Boads.] — Sect. 10 of th 
Bail ways Clauses Act, 1845, authorises the pei 
manent diversion of public roads, and not onl 
a temporary diversion for the purpose of cor 
structing a railway. Phlllipps v. X., B. <$■ S. ( 
By ,, 4 Gift 46 ; 9 Jur. (N.S.) 348 : 7 L. T. 663. 

The powers conferred by 8 9 Viet. c. 20, s. 1( 

must be understood as restricted to such acts a 
are necessary to the construction of the railway 
and do not extend to acts done for the saving q 
expense or inconvenience to the company. Bcj, 
v. Wycombe By., 8 Ik &c 8. 259 ; 36 L. J.. Q. 1 
121 ; L. 11, 2 Q. B. 310 ; 15 L. T. 610 ; 15 W. 1 
489. 

The power conferred on a railway by s. 1 
of the Railways Clauses Act, 1845, to divert tli 
course of a river or road, in order the more cox: 
veniently to carry the same over or under, or b 
the side of the railway, as they may thin 
proper,” is to be taken as cut down and qualiiie 
by the proviso that it be an act necessary lie 


thru 250 yards of the proposed point of be cut out of the mountain side. The railway 
notion before the railway was authorised or company had taken possession of the old road 
aimed did not establish in the proprietors of and made an embankment upon it, upon which 
e new road the right to join the turnpike- they had laid a portion of their line, which was. 
ad in the same way as they would have been in use for ballast trains, used in the construction 
titled to if the company’s act liad not passed ; of the line, but not open to the public. They 
d that the proprietors of the new road were had made the new road, but it was made dangerous 
■t entitled to have an archway formed under in winter weather by the constant falling upon 
c railway, or to have the road united- on either it of stones from the steep slope of the mountain 
ie, at the expense of the company. Gmeihevn above it. This was an action by the attorney- 
Stoclqmrt. Dnley, and Whaley Bridge By,, 3 general on the information of the local board for 
:v, (N.S.) 573. the district claiming an injunction to restrain, 

the railway company from using the old mad 
Temporary Occupation of Land— u Beads until they had caused a sufficient road to be made 

amway - Necessity, j — A railway company in its stead He id. that s. 53 of the Imihwns 

oposed to tain* temporary possesdoi of a piece rknsus up 1845. apuiied not withsta, ruling tie 
adjoining their railway, in course of fa t that the taking of the old road and Mihsiitu 
n struct ion, fur the purpose of laying thereon tion of* the new were authorise 1 bv tin e mpauys 
ramway for carrying materials for their new special act, and that the injunction must b 
it, The. materials could be brought by the grained. Or the eompanv's imderlakinc forrii- 
u- road, but at greatm expense Held, that with, to lower the nclination of the slope oi In 
e temporary occupation was not shewn to mountain above the rood so as to make Ylm vund 
*• mens xn for xhe construction” of the rail- safe, fch< injunction wa< suspended Alt 'In 
ty within s. 32 of the Railways Clauses Con- v. Barry Back and, By., 56 L. ,)/ ch. lois : 35 
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• 35 W K; 830 ; 51 would be of great public advantage, by s. A. 

’ ‘ ' enacts that it shall be lawful for the company 

to make and maintain a main line of railway- 
branches, with all proper warehouses, 
and all other suitable and proper 
I works, communications, See. By s. 12 the usual 
*s are conferred on the company for making 
for, j and maintaining the railway, and, among others, 
of to make and construct upon, across, or over, any 
road roads, &c.. such roads, ways, cuttings, &:c., as the 
y shall think proper. The company 
having purchased a private wharf, separated 
•• ‘ of their terminus stations by a turh- 

tlie limits pike-road, laid down on the road stone blocks,, 
to alter so as to form two runs or stoneways level witii 

* the roach for the purpose of facilitating the 

were not passage of goods from the wharf across the road 
Wood to the station Held, that the company was 
& G. 278 ; not authorised by its act to interfere with the 
- ; j road in such a manner. An injunction, which 

P* entered had been granted to restrain the trustees of the 
to sell road from removing the stone blocks, was dis- 
solved, although, in the opinion of the court, no 
to~ the I damage could result from the stone blocks either 
to the road or the passengers upon it. I., B. <y 
~ y. Fly. v. Cooper, 2 1-tail w, Cas, 312. 

A railway company while constructing a rail- 
way laid down sleepers and rails for some 
distance over one side of a high-road, and i an 
locomotives and trucks over it. No fence bad 
been put up between these rails and the poition 
of the road left for the ordinary traffic, which 
as in places narrow : — Held, that although the 
i deuce did not shew that the public had been 
ft reatiy inconvenienced by this proceeding, the 
high-road had thereby been rendered “ dangerous 
itraordinarily inconvenient,” and that the 
y company must be restrained by a pen* 
in junction from using the highway till it 
ade a substituted road. Att.-Cen.v. W idaes 
0 L. T. 449 ; 22 W. li. 607— L.JJ, 
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Effect of Agreement.] — An agreement ami 

was entered into between a .landowner and a I wharves, 
railway company, that the former should not 
oppose a projected railway, on condition that j power 
there should be a reference to arbitration, 
among other purposes, defining the line 
approach to his premises from a turnpike 
which it Was proposed to divert. After the company 

award indicating such approach had been made, 1 tJ . 

it became expedient for the company further to from one 
divert the turnpike-road, but within 
of deviation, and consequently necessary 
the line of the approach to the landowner’s pre- 
•Held, that the company 

ing such alteration 
By., 1 Macn 
13 Jur. 466. 


mises 

precluded from maki 
v. Worth Staffordshire 

1 H. & TV. 611. Reversing 
In the month of February, 1847 

into a contract with a railway company 
certain land to the company ; and the agree- 
ment contained certain stipulations as 
construction, by the company, of two bridges, 
and also the following words : “ and a road upon S. C. By, 
the level as at present where the said P. now A ---- : 
passes to and fro from his brick-kiln: 

May, 1847, P. conveyed the land to the company, 
but in the conveyance no mention was made of 
the bridges or road. P. died, leaving the plain- 
tiff his heir-at-law, who entered into possession 
of the land. The company having, lately com- was m 
rnenced their works on the lands in question, ev: 
and making the road several feet lower than the gr< 
original level, the plaintiff applied for an rq 
injunction to restrain the company from pro- an 
ceeding to construct the road at a lower level than rai 
the road referred to in the agreement, and from pe 
stopping up the present road, except for the had nn 
purpose of carrying a new road across the land By., 3( 
at what was the level at the date of the agree- 
merit : — Held, that although the conveyance Subs 
was silent as to the bridges and road, the plain- ot b & 
tiff was entitled to his injunction. Foster v. olroac 
Birminqliam , Wolverhampton , and Dudley By., cable 

2 W. K. 378. an < !d< 

. : act is 

Diminishing Width.]— By an act by which a tially. 
railway company was incorporated, the. usual bib , . 

power was given to it to construct, according to Mot.v,.* mit n u 

the provisions and restrictions of the act, the company from stop 
said 1 railway upon, across, or over any, roads, have made anothei, as con\tment as 
S dohi- as little damage as might be. By a road, according to the act of parliament . 
subseonent section it was' enacted, “that where that it did not appear to be the intuition 

the railway should cross any tumpike-road or deiendants to break the ol i^d mt> 

other public highway, bv means of an arch, one (about to be formed) was cc. nj ■ 
such arch should be “ of such width as to leave injunction could not be grantul, but the 

of a turnpike-road for an injunction to restrain iu ' ‘ h ; to 

iliiii :u inci.m nientv rmlvn> wun a ,-nuu ‘ 

UiAuUie wo, Till ilicrcby occasioned. was the relation rttvroa we to‘ 

Tiffined -Ltt -Gen. v. London and Southampton was filed, praying to * - 4 . t 

7 L. J.. Cii. ii.- *,; T P S ; SL 

User "f Road by Conroany. i— Tin preamble venieni as the icnuer. m «*”*»»** 
of tlu T.< ou aud Bt : i on act. r.ftt reciting -it- - instances . loweu, as re H amt * 

L 1,1 wee London and Brigl on wa s Clauses Act. Mo, . 0 UtceouU 


111 
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that the company were not doing as little damage of ^ ch 

as could be, granted the injunction ; but Without to the said pnbfos c ^f a °v SI dama4 
prejudice to aoy application either party might paml iof C o or mads, or to 

make to the board of trade, under s. 66 of the to any o i shall not forthwith proceed 

above act. In granting such an injunction, the any part ^^d^U^ttmth^ith puceed 

court cannot point out to the company what it to repa w p oarc j ‘ G f surveyors of 

™,rht. tn Ah pvr^nt bv statin* the reasons which to the satisfaction of the board 01 huiyeyo s or 


oucrht to do, except by stating the reasons which to the satisiaoi, 
induce the court to come to its conclusion, or the the^pansh ot u 


or if the roads so to be altered 


•Jur. 467. . 

The provisions of the Railways . Glauses -Act, 
1845, requiring a substituted road to be made in 


road, leading from one of the said roads, which 
diverted temporary road was crossed by the 


sssssssssrs iriaarys 


■existing road which was alleged to be as con- 
venient as any new substituted road could be. 
Ait,- Gen. v. G. N. By., infra. 

A bill stated that a railway company was inter- 


neither did the company alter the level or surface 
of the old road. The company also made and 
tendered to the surveyors a permanent diverted 
road, which the surveyors refused to approve of 


feibig with a public mad by di|giug.a trench o* 

with locomotive engines, the surveyors put up 
”f for an Inunction restraining the com- fences on 

paiiy from obstructing the road or rendering the across it Held, that, even it ^the .uiveyoi. ; d, 
same less convenient for the passage of carriages, under®. o» and 60 a 

&c than it had orevionsly been, until it had m what maimer the diverted permanent load 
made a proper substituted road. An injunction should be made, they were n°t justified mating 
to that, effect was granted. The company then up the_ fences acioss the tempoiaiy 1 jai . but 
changed its plan, and, instead of lowering the ought to have applied foi an injunct on, oti 
road, carried the railway across it on a level, a mandamus; that the u_ht ot the suncjots 
with posts and gates which were closed only was a private right ; and that they were in 110 
during a few short and ascertained periods in way interested m the question of public saleti. 
thB a.«- wW. train# crossed Held, that the L.,B. *8. 0. By. v. Blake, 2 Kailw. Cas. 622. 


the day, when trains crossed : — Held, that the j 
general terms of the injunction were not re- i 
stricted by reference to the particular nature 
of the injury complained of, but that it had in 
•spirit, as well as terms, been violated. A seques- 
tration was ordered to issue for the contempt, 
and was only stayed upon appeal, upon the defen- 


Notice — Plan Deposited.] — Upon one of 

the sections of a railway deposited with the 
clerk of the peace, and referred to by an act 
(afterwards passed) authorising the formation of 
the line, there was a note to the effect that a 


ana was oiuy sLiiveu upuu appciti, upuu tuv.wM.w- * . , » — -, 77 ■ ,, x.y. 

dants paying all the costs, and undertaking to particular road, therein delineated, was to x 
construct a road in conformity with the provi- stopped up, and another, therein also tlelmeated, 
sions of the Railways Clauses Act, and in the was to be a substituted road for it . Held, tha 
meantime to provide and maintain a free passage the public and the landowners were not thereby 
at all times. Ib. affected with notice, so ns, upon the ground of 

Where an injunction was granted in May acquiescence, to be precluded from obtaining an 
.against a railway company, and a sequestration injunction upwards of four years afterwards on 
was directed to issue in November for a breach the company’s proceeding to stop up t.he^ioad. 
of it, the court ref used to suspend the latter order Att.- Gen,. G. JS. By., 4 De G. & bm. 75 : 14 
pending an appeal from both orders, although Jur. 684 ; 15 Jur. 387. 

the result of the sequestration would be to compel The works for stopping up the above-mentioned 
the defendants to construct a bridge (which road were commenced in October, 1849, hut it 
would become unnecessary if the order should was not rendered entirely .impassable till 
be reversed), and to stop the traffic on the line February, 1850 Held, that an application for 


an the meantime, lb. an 

By s. 59 of the London and Brighton Railway Ib, 
Act, after reciting that it is intended to carry the 
railway across certain public roads or highways 1 


an injunction, in February. 1850, was not too late. 


Turnpike-road, what.] — Mandamus to a rail- 


in the parish of C., and to alter the levels way company reciting that the railway crossed 
or present surface of such roads, it is enacted, a street and turnpike-road, which was carried 
that all alterations, whether temporary, perma- over the railway by a bridge, and that the com- 
neut, of, in, or to any of the said public roads pany had made the ascent to the bridge with a 
or highways, and all works connected therewith greater degree of ascent and inclination than one 
of any kind or description whatsoever, and all foot in thirty feet, contrary to s. 50 ; and that 
bridges to be erected by the company, and all the company had deviated from the levels of 
future repairs of such altered roads, or any tern- their railway, as referred to the common datum 
porarv roads, and the quality of the materials to line shewn in the deposited plans and sections, 
be used and applied in or to such altered or to an extent exceeding two feet, in the place 
temporary roads, and all future damage to such where the railway passed through this street and 
altered or temporary roads, shall be made, formed, turnpike-road. The writ commanded the com- 
complei ed, and finished under the superintend- puny to make (he ascent to the bridge in 
once, fi on time to time, and to the entire satis- conformity with < & 9 Vic . c 20, and to mi ke 
faction of the board of surveyors of roads from ihe leech oE rhe nilway, as referred to iho 
the parish of 0. By s. 60 it is enacted, that if common datum line, and as dimmed in the 
the company shall in the doing, making, forming, deposited plans and sections. The road was a 

.-vlT "i 1 o ki Vvl i /v ■' /iax r*'i ii/oxi rb •• .T-vcti- • /at* ■ -d'lrun'rVT ]r£X'»*HdY. I: ' 
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and the ascent was no greater than was allowed 
by s. 50, in the case of a public carriage-road : — 

Held, that as the first part of the writ failed, the 
prosecutor could not have a peremptory manda- 
mus for the other part against the company. 

Beg. y. Bast and West India Docks, 2 El. & Bl. 

466 ; 1 C. L. R. 496 : 22 L. J., Q. B. 380 ; 17 Jur. 

1181 ; X W. E. 409. 

A carriage-road is not a turnpike-road, unless 
it is repaired by trustees out of tolls payable by 
passengers along it. lb. 

Property in Old Road.]— Where a railway 
company, haying made a substituted road, 
inclosed and took possession of the portion of the 
old road, which had ceased by the diversion to 
form part of the turnpike-road : — Held, that 
there was nothing in the Turnpike Act (3 G-eo. 3, 
c. 126) or in 8 & 9 Viet. c. 20, s. 16, to place the 
company in the position of trustees of the suh- 
stituted road, so as to transfer to them the soil of 
the old road. Salisbury QMarquis)Y. G'.N. By,, 

5 G. B. (KS.) 174 ; 28 L. J., C. P. 40 ; 5 Jui\ 

(N.S.) 70: 7 W. E. 75. 

Stopping-up Street Permanently.] — A railway 
company was by its special act empowered to 
stop up certain streets and passages in the metro- 
polis, including L. C., and to appropriate and use 
such streets and passages, or parts so stopped up, 
for the purpose of the railway and works, and it 
was authorised to grant leases of superfluous 
lands. The company erected a station at the 
north end of L. €., and thereby completely 
stopped it up as a thoroughfare, and it purchased 
all the houses along each side of the street, but 
did not expressly purchase or pay for, or take 
any conveyance of the soil of the street itself ; , 
nevertheless it treated the whole of the space 
formerly occupied by the street as well as by the 
houses on each side of it (which they had pulled 
down) as vested in it, and it surrounded it with 
hoarding, stopping up the south end of the street, 
and leased a plot of land comprising the ground 
at the south end of the street to the defendants 
for building purposes. Builders occupying pre- 
mises in the street running at right angles to L. 0. 
claimed a special right of access to them over the 
end of L. O., for the purpose of conveying long 
ladders and poles to their premises, beyond the 


panv might do so ; for that the street being- 
within the area described, there was nothing 
inconsistent in the provisions of the acts, the 
power to cross the street by an arch or a tunnel 
not affecting the right to use the surface of t be- 
sot! for a station to be built within the area 
described in the act. Att.-Gen. v. G, 'M. Bn. f 
LIE. 6 H. L. 367 ; 22 W. E. 281, 


Ah:/, ' 5A 
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, i t?« v . Tn convenient Alteration — Indictment.] By a 

powers of the act by which it is constituted. act a C0 mpany was empowered to divert 

anything done in excess ot those powers, ^oi c - a & 1 . oai isov ways, in order the more con- 
trary to the provisions of the act, the pi \ - t 0 calT y the same over or under the 

remedy is in the or^naiy tribunals of i ra q wav ^ The company, in carry irur a road under 
■country, miedmm -%• v * 3 Macq. . . erected a skew bridge, which diverted 

$88 ; 7 Juv. (N.S.) 4/p ; 8 L. T. 2o~. fh -« A an atl <de of 45° instead of 84°, which 

Held, also, that C. was not entitled to ree ^ 1 ^ made at that particular point by 

the money paid by him to M., as the action j» u b r of r oad. At the trial of an indict- 
brought by the latter was ex contiactu o . . f ao .,q Tlst the company’s engineer for so 

agreement to which the appellant, were n„t X^chjdf^til the jury, that, if the 

privy; whereas the cause of acti. oi bj • ,? sas t£iinecl inconvenience by the alteration, 

against the appellants was ex . delicto. £. should P" B “C the cr0W n ; but that, if the 

have himself matte the substituted ra lway, and they, should nnuro & ^ ^ whioh aB expefl .: 

then sued the company for the cost and „ engineer would do it, havin g reasonable ; 

other special damage. 1 regard to the interests both, of the company and 
Impossibility of Performance.]-A railway act .the publte, the 
provided, that where any part of vjgA the co'urt refused to 

should be cut through, taken, kc., _ • , orant a new trial. fieq, v. Sharpe, 3 Raihv. Oas.83. 

the powers given to the company, J a ■ ., company was empowered by statute 

first make another road instead thereof con- in public or private roads, 

vement for passengers and eainages. the purpose- of their undertaking, doing as 

road ; and that, where such load was A t ]ittlp as he ; and a subsequent 

“the substituted road, if temporary, shall be set ^tle damage^ ^ ^ ^ 

out and made, and the principa toai necessary to use' that power, they should, before 

restored, within six calendar months af e t the “^^^Xlld be cb through, make a 
commencement ot the opeiatio > « j ’ r0 ^i instead thereof, as convenient for passengers 
where any bridgnshould be erectal fo. uuiy^ »«n«n^<lt « ■ ^ thMnghf as ^ thereto 

any turnpike-load oterfhe mil y, , _ ^ m bc _ Ttl0 company having obstructed a 

feet wide ^The’level’onhe ascent of every such public road without making " wilt be?- ^Hollf 
2 , ' „ ls0 regulated The company made convenient, or as nearly so as might be . -Held, 

‘Sto feet wide, with applies at indictable at common l^fera nnmnee U, the 
each end fl87 and 126 yards long respectively), old highway. Meg. v. -Seuff.- t<. .V. u. - , - 
for conveying a turnpike-road over the railway, Q.B.648; HBmlw. Us. 18, ; 11 L. J., Q. 1>- 
and took part of the former turnpike-road for the 2o4 , b Jui. 1084. 

purpose of making the approaches, winch were Aetlon, whether maintainable.] — Action 
■carried along and within the space which that inst a ra u wa y company for an obstruction of 
road had occupied. On a mandamus to the com- a rifrht of way as appurtenant to the house of the 
pany to make and restore such part of the turn- by means whereof he could not have or 

pike-road according to the statute, alleging that en jQy way as he of right ought to have done, 
the trustees of the road had duly required them an(I ot herwise might and would have done, and 
to do so within .six calendar months after com- p a( .| -peeii and was deprived of the use, benefit 
meneement of the operation Held, that it was and a q van t a ge of the same. Plea, justifying the 
no sufficient return, that the approaches, though. 0 bstr action complained of, for the purpose of 
of less width, were as convenient to the public as ma j dll g aD q constructing a rai iway under the 
they could be made in execution of the powers ot wers and provisions of an act, by which the 
the act, and as convenient to the public as com p ari y wa § incorporated, and of the acts there- 
the original road had been. Or, that the com- incorporated. Replication, that the way 

pany could not now widen the approaches without was a roa( j within, the meaning of the Railways 

taking and purchasing more land ; that, their claus ' es Act, 1845; that the company rendered 
compulsory powers of purchasing under the act B11 p assa ble and thereby interfered with the 
had expired before they, were called upon to samG> within the meaning of that act ; and that 
widen : and that they had not the power to take the compail y had not caused a sufficient road to 


, ' — ; UH? lUi-UtALV tjjt vvv-' i.xvr i . J-V*. ' 

; 4 Jur. 986. a private right of way was taken, away, except 

■ .. where special damage had been satlered, aud 

Injunction— Temporary User.] ■— A railway t ] Icre fore that the count, was bad. Wafkhm v. 


company while constructing a railway laid down 
sleepers\md rails for some distance over one side 
of a highroad, and ran locomotives and trucks 


therefore that the count was bad. RV/7ri;/,s- v. 
(r. a; I?//., 16 Q. R. 961 ; 20 L. J., Q. B. 891. 

J. tcuoii will lie agalnsf a raiiv \\ i-,»mpanv 


of a highroad, and ran locomotives, and trucks for nofc res toring a road within the prescribed 
over it. hTo fence had been put up between period where damage has been occasioned. Ctilr- 
those rails and the portion of the road left ,.or j 0jlhni lu , v< (hJt Maeq. 1L L. m ; 7 Juv. 
the ordinary traffic, winch was in peaces narrow : , ^ r ; , - t. 252. 

—Held that although the evidence did nor. shew ^ . r . , . n 

that the public had been greatly inconvenienced Compensation.] — But one who sustain* a 
b hi i\p ieilinsr. the highroad had there) >v private or a particula Injury from Ui iiversiun 
been rendei s * iiai gerous and ext r ordinarily or obstru ion t a punhe mui i he w i’k^ >i 1 
inconvenient, and that the railway company raihva company, which dn» rsion or obstruction, 
must be restrained by a perpetual injunction if lone without sanction ot an act oi^ parham nt 
Ai^ft iv-mWov fill a- hob mrulo a, snb- would aive a right, of action, is entitled to corn- 


' 
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Penalty.]-— To entitle a person to proceed By. ;v. Skerton, 5 B. & S.-/559 ; 33 L. J., M, 0. 158 ; 
.against a railway company for penalties for in- 10 L. T. 648 ; 12 W. R. 1102. 
terfermg' with-: an" existing public road, under By a special act, with which was incorporated 
■vs. 57 of 8 &;9 Tict. c, 20, as u a person having the the Railways Clauses Act, where the railway was ; ' 
management of the road,” he must be clothed proposed to cross the turnpike road leading from 
with some duty in respect of the public cjusdem Kewcastle-iinder-Lyne to Leek, the : company 
generis with that of “ trustees, commissioners, or { ‘ shall erect a proper and sufficient bridge con- 
surveyor.” Reg. v. Willow, 18 Q. B, 348 : 21 structed of .bricks, stone, iron, ox* other materials, 
L. J,, Q. B. 281 ; 16 Jur. 973. * so as to carry the turnpike-road over and across 

A railway act imposed a penalty on a company the railway, such bridge also to be constructed 
for the .interruption of any road, and in case of a with parapet walls of brick, stone, or other 
private road, made the penalty “ payable to the materials of five feet in height, and of the clear 
owner thereof” : — Held, that the tenant; of the and open width of thirty-three feet at the least 
farm over which the road passed could not sue between such parapets ? and that the turnpike- 
tor the penalty. Collinmn v. Newcastle and road shall be made and altered at the expense pf 
Darlington lly 1 Car. & K. 546. the company on both sides of such bridge, so 

But the owner of a private road, entitled under that the surface of the turnpike-road shall, when 
8 9 Viet. c. 20, s. 54, to recover penalties for completed, have one uniform inclination on both 
its interruption, is the person who, for the time sides, not exceeding one in thirty ; and so much 
being, owns such road in possession. Mann v. of the turn pike-road as shall be broken up or 
Great Southern and Western Ryf 9 Ir. C. L. It. damaged for the purposes of the act shall be 
105. reinstated and made good with the same materials, 

as the road is now composed of, and the fences 

Temporary Interference with Occupation thereof, whenever necessary, reconstructed and 

Road — Owner usque ad medium Slum.] — The put into complete order b 3 r the company, and 
owner of an occupation road usque ad medium kept in repair for the space of twelve calendar 
Slum can recover a penalty under s. 54 of the months, after the making, forming and com- 
Rail ways Clauses Act, 1845. in respect of his half pleting thereof: — Held, first, that under 8 V 9 
of the road where a railway company have eon- Viet. e. 20, s. 46 (without reference to the special 
travelled the provisions of s. 53 by failing, before act), the company was bound, at all times, to keep 
commencing to interfere with an existing road, in repair the approaches to and road over the 
to cause a sufficient road to be made instead of bridge. Newcastle^inder-Ly ne Turnpike Trustees 
the road to be interfered with. Llewellyn v. v. North Staffordshire My., 5 H. & N. 160. S. O., 
Glamorgan Vale It?/., 66 L. J., Q. B. 670 ; [ i 89 7 j nom .Leech v. North Staffordshire lly., 29 L. J., 

'2 Q. B. 239 ; 76 L. T. 778. M. C. 150 ; 1 L. T. 332 ;* 8 W. Ib 216*. 

Semble, a railway company may be liable for Held, secondly, that their liability was not 
the whole penalty to any person who owns any restricted by the special act to the period of 
part of the road interfered with; and should twelve months from the completion, of the works, 
they stop up a road, various portions of which lb. 

are owned by different persons, they may incur A railway company pulled down a county 
as many penalties as there are owners, ib. bridge, and" erected another, at the same time 

entering into an agreement with the trustees of 
Obligation to Repair.] — Under s. 46 of the the road to repair such portions of the approaches 
Railways Clauses Act, 1845, a railway company to the bridge as had previously been repaired by 
having carried a highway over the railway by a the county : — Held, that the company had riot- 
bridge, is bound to keep both, bridge and road, interfered with the road so as to bring the case 
and all the approaches thereto, in repair ; and within 8 & 9 Viet. c. 20, s. 58, and consequently 
such repair includes not only the structure of the that a mandamus to the company, commanding 
bridge and the approaches, but the metalling of them to repair the road could not be granted, 
the road on both. North Staffordshire By. v. Exeter Bond Trustees Ex parte , 16 Jur. 669. 

Dale, 8 El. & Bl. 836 ; 27 L. J., M. C. 147; 4 Jur. The provisions of the Railways Clauses Act 
(N.s.) 631. relating to the, repair of approaches to bridges 

Where a railway crosses a highway, and the are not retrospective. Taff Vale My. v. Dade.% 
road is carried over the railway by means of a 19 L. T. 278. 
bridge in accordance with the provisions- of s. 46 

of the Railways Clauses Act, .1845, the railway Where Turnpike Trust Expired.] — A 

company are bound to keep in repair the roadway special act of a railway company (incorporating 
upon the bridge, such roadway being part of the the Railways Clauses Act, 1845, so far as it was 
bridge which by the section the company are not expressly varied or excepted) provided, that, 
to maintain. Lancashire and Yorkshire By. v. if after notice the company did not, with reason - 
Dnry Corporation . 59 L. J., Q. B. 85 ; 14 App. Cas. able expedition, repair a bridge over a turnpike 
417: 61 L. T. 417 : 54 J. P. 197 — H. L. (E.). road to the satisfaction of the surveyor of the 

Affirming 36 "W. R. 491 — C. A. trustees, the latter might repair and recover the 

A railway company having carried a road over costs ; the Turnpike Act, however, was suffered 
the railway by a bridge, is bound to keep both to expire : — Held. that, though the Railways 
bridge and' road, and all the approaches in repair, Clauses Act, 1845, s. 65, was expressly varied by 
and such repair includes not only the structure die special act. yet it revived on the cessation 
of the bridge and the approaches, but the metal- of the turnpike trust, and an order to repair the 
ling of the road on both. North of England My. bridge might be made under it. A., Cl $ D. lly . 

v. Laugh - r 24 L. X. 544. v. War i a w ’ ’ Board of Works. -12 L. J., M. O. 

But a railw v eompai y which, in carrying a 70; L. XL 8 U. P. 8. 
railway over a highway by a bridge lowered the 

level of ili higl ay is not bound to keep tl Where Road befo e maintained by Parish.] 

slope of the road in repair as being part of the —By 0 Will. 4, c. lxxv. s. 68, all bridges to be 
approaches on each side of the bridge. L. $ N W'. constructed by the South Eastern Railway 
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... uni nnrvs true ted being worked continuously 

Company either under or over the railway, shall to to ^ e rai i way; an a after reciting 
be maintained and kept m repair by and at the t$e railway to be constructed was intended 

expense of the company -Held, that this m- , V ec ted with -two narrow. gauge railways- 

eluded the duty to keep in reparrdhe roadway to the act directed, that, 

of a bridge constructed over the line, although P , n ortions of the railway north of the 
that roadway had always , be ® n “ al ^*?V ied specified point on their line, additional rails 

repaired by the inhabitants ot the parish. R g ■ P d be JLj dowll) so as to adapt the line as 
v. S. E. Ry. t 82 L. r. S5b. "well to the narrow as to the broad gauge 

STE-riss | 

ivirt of the road* and orders the company to make wa y being a mixed gauge line throughout, with 
CdlStke S order and conviction double rails to the north of the specified point, 
for disobedience of 11 it may include several high- The broad gauge company was entitled to shares 
^^tt^SSnepariah: L. $>' K W. By. y.‘ in the mixed gauge railway company. And 
wltherall 15 Jur 247. in a suit by the broad gauge company, suing 

f ust ce of the peace, although interested, is 0 n behalf of themselves ana the other share- 

not^ incompetent t<? act if the party knowing holders, against the directors of the mixed 

he vaf iSterested assented to his acting, company, it asked for an injunction to .restrain 
W^eMd^l Board v. West Riding My., the construction of the railway otherwise than 
Big 794- 35L.J,M.C.69; L. R.1 Q.B. U p 0 n the broad gauge throughout its entire 

:A r f ; I a 160 IS L. T. 590 ; 14 W. B. length, or otherwise to restrain the laying down 
100- 10 Co £ 6 C. ill the narrow gauge at all south of the specified 

The penalty for disobedience of an order to point; also to restrain the Injmg clown the 

renair must be imposed by the same justices who narrow gauge north of the specified point until 
m Le it. I ft. S. P., JReq. v. Rmvson , 15 L. T. 179. the rails on the broad gauge had been laid down 

Justices have power to make an order upon a throughout the line, and also to restrain the 

railway company to repair highways which they opening the railway on any part till the rails on 
have used by the carriage of materials carried the broad gauge had been laid down on the whole 
in the carts of contractors or of other persons ii ne But held, that the court could not grant an 
employed by them. West Riding and Grimsby injunction for any such objects 6- U . My. v- 
Rv VwJeMd Local Board, ft B. & S. 478; Oxford, Worcester and Wolverhampton By ., d 
ou t, J M C. 174 ; 10 Jut. (N.S.) 1046 ; 12 j)e G. & Sm. 437 ; 16 Jur. 443. 

W B 1076. A broad gauge railway company were share- 

\ railway act enacting, that “ so much of the holders in a mixed gauge railway company, 
Kail ways Clauses Act, 1845, as relates to the w ho. by its act, were bound to construct their 
mode of crossing roads and construction of line throughout on the broad gauge, and as to 
bridges, shall respectively, except so far as the p ar t on the narrow gauge also. In March, loo 2, 
same may be by this act otherwise provided for, it filed a bill, stating that the mixed gauge rau- 
and except such of the provisions thereof as may way company were about to construct the line 
be inconsistent with the provisions herein con- throughout on the narrow gauge, although its 
tamed be incorporated and form part of this funds were insufficient to enable them to do so, 
act incorporates not only all the provisions of aiK \ also to comply with their act as to laying 
the general act which regulate the crossing of down the broad gauge. The bill sought an 
turnpike-roads by the railway and the construe- injunction to restrain the opening of any part ot 
tion of railway bridges, together with s. 65, which the narrow gauge line, and the further construc- 
im poses penalties for suffering the roads and tion upon that gauge until the broad gauge was 
approaches to the bridges to be out of repair, complete. In April, 1852, the injunction, was. 
but also s. 145 and subsequent sections, which re fused. From that time contests were earned 
relate to the mode of enforcing such penalties. 011 j n parliament between the two companies. 
Bristol and Exeter By. v. Tucker, 130. B. (>\s.) ending in the rejection of certain bills solicited 
207; 7 L. T. 464. * by the mixed gauge company. From August, 

1852, to January, 1853, correspondence was’ 
e. Grange. carried on between them ns to traffic arrange- 

Broad or Harrow.] — A railway act enacted merits. In January, 1853. the broad ^ge 
that the railway should be constructed in all company filed a new bill, and sought an 
respects to the ‘satisfaction of the engineer of .tion to restrain the opening by the mixed gauge 
the Great Western (a broad gauge railway), and railway of any portion of the line upon the 
that it should be formed of such gauge, and narrow gauge before the broad gauge was corn- 
according to such mode of construction, as to pleted. In the same month they moved tor an 
admit of its being worked continuously with the injunction in the new suit, and also appealed 
. mi _ .. IUjU,*,,-, 4-1^.,+ +V»« w.Fnaol nf imnn(Tiai] 111 AtjriJL 


iiili 

I ’ Iff 
' 


admit of its being worked continuously wren me mjuncuou m iuu auiu, 

Great Western. The court was of opinion that from the refusal of the injunction m April, 
the railway might be constructed on the narrow 1852 Held, that both motions; were too late. 

iug( as well as the l r Kid. Bn man v 1 afford j rincip) on which 1 t court act m i a ^sirig 
1 Sim. (X.s.) 550 20 L. J., Ch 537:15 Jar. 914. applications, either o ipiuuor »>v ym;i oi appeal. 
The act of parliament, constituting a railway on the ground of laches. Meet of objection in 
company, directed that the railway, branch excluding laches. 6, C» 3 He G. M. & G. - 
rail wavs and works should be completed, to the 

satisfaction of the engineer ot a broad gauge Alteration of — Expenses, j A rauwai corn- 
railway company, and should be of such gaug< pany in accordance with the pi msioiu* of an 
am:L construction as would admit of the railway act of parliament, altered the gauge ot its in c. 


flit 1 ■ : 
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“ on the terms of being paid an equitable portion part or branch of the Tail Yale Railway ; that 
of the expense thereof, such expense and pro- the words in the covenant, any dock or basin 
portions to be borne by the companies whose whatsoever,” must be controlled by some limit a- 


or, m case of their .differing, as might be deter- as the Penarth Bailway was not a part or branch 
mined, by the award of the railway commissioners, of the Taff Yale Railway, the covenant did not 
The several companies not being able to agree, apply to minerals shipped or unshipped at 
the question was referred .to the commissioners, Penarth Harbour, though thev were carried for 
and an inquiry was by them instituted, at which a certain distance along the Tail: Yale Railway, 
no person on behalf of the plaintiffs attended, Tuff Vale lb/. v. Maenahh, ± 2 L. J., Q. B. 153 ; 
and at which it appeared from the evidence L.R. 6 H. L.'lOO ; 22 \Y. li. 65. 


that no notice was formally given them to 
attend, but at which expenses of the alteration 
were divided and apportioned among the com- 
panies. Notice of the award by the commis- 
sioners was sent to the plaintiffs, and their 


Compelling Construction.] — A railway exten- 
sion act enacted that it should be lawful for the 
company to make a branch railway. i; and if they 
think fit,” certain diverging lines to collieries 


6 Jur, 75— -Ex. Oh. 

Private Powers under Private Act.] — By a 


portion of the expenses demanded, but not shewn 011 the plans. The company was cm- 
being paid, an action was commenced. The powered to let on lease the diverging lines, either 
plaintiffs impugned the fairness of the award before or after the construction, to the owners of 
inasmuch as the sum demanded was the pro- the collieries Held, that the statute did nor 
portion of the expense for seventy-one miles, east upon the company the duty to make the 
instead of for four only. On a bill by the bran ? h railway, and therefore a mandamus would 
plaintiffs to set aside the award and to restrain Gr. Vo lb/, v. Reg ., 1 El. & Bl. 874 ; lb 

the action: — Held, that the authority of the ^ Jur, /o— -Ex. Gli. 

commissioners to make the award having been Private Powers under Private Act.] — By a 
conferred upon them by act of parliament the statute a company was empowered to make a 
court had no jurisdiction by way of appeal to railway through certain districts. By s. 5, they 
set it aside ; and as the plaintiffs had subse- were directed to form new roads in lieu of any 
quentlv had recourse to, and had memorialised, existing ones that might be injured by their 
the commissioners, the bill must be dismissed, railway. Sect. 70 empowered proprietors of 
with costs. JVcivr y and Bmmh'dlen lb/, v. Ulster lands, mines, &c., to make railways through their 
Rg. : 2 Jur. (N.s.) 986 ; 4 W. E. 781. own lands and those of other persons consenting, 

and across any road or roads, to communicate 
f. Branch Railway. with the principal railway, _and.no reference' was 

made to any former limitation or powers : — lleld, 
What is.] — The Talf Yale Railway obtained nevertheless, that the power in this clause was 
a lease from the trustees of the Bute Docks at not absolutely given, but must be subject to the 
Cardiff of ^ land which they ^ required for the provision of s. 5, or to the condition of leaving 
purposes of their railway. The lease was for space enough, independently of the railway, for 
250 years. With a view to securing that the the public to pass. Rex v. Morris, 1 B. & Ad. 441. 


f. Branch Railway. 


proposed railway should not be used so as to take 
custom from the docks in which they were 
interested, the trustees inserted a covenant in 


Permission to make Communications.]— -By a 

clause in an act (similar to s. 76 of the Railways 


the lease, on the part of the railway, that the Clauses Act) owners or occupiers of land adjoiu- 
company, so far as it was able, should cause all ln « °, r “ oar the f^way might lay down or extend 
minerals which should bo conveyed upon their °, n *h® 11 ’ ° wn _ lands, or on lands on the sides 
line, or any part or branch of it, for shipment, to thereof, belonging to the company any collateral 
be shipped into vessels in the Bute Ship Canal or continuous branch from such lands to com- 
(West Bute Dock), or in some basin or cut muiueate with the railway for bringing carnages 
thereto belonging. Also, that when anv minerals ll P° u OT aci-0 . ss the same ; but all the openings 
which should have been conveyed along the and communications tor that purpose were to .be 
Taff Vale Bailway, or any part or branch thereof, at such places as might, so far as pruetic- 

sliould be shipped into any vessel in any dock O’le. be most convenient to all the parties 
or basin whatsoever other' than the Bute Ship interested, and so as not to endanger the safety 
Canal (West Bute Dock), or in some dock, basin persons travelling on the railway, and in ease 
or cut belonging thereto, the Taff Vale Railway ot difference as to the proper places for the 
Company should pay to the owners of the Bute openings, they were to be .determined by two 
Ship Canal for the time being the same wharfage 3 ustlces ot , thc , P 60 ® 6 ? provided always, that the 
dues in respect of such minerals as would have company should not be bound to make any such 
been payable for the same if such minerals had should have erected any 

boon shipped at the Bute Ship Canal. After the building, station or yard Held, that the assent 
line of railway had been constructed on the land °|- ^ i0 company to an opening being made at a 
so leased to the TafE Yale Railway Company, the sta ^ n Yf s v not m 1 n 5j ll H’ e °* a bcei * c % an $ 
company took a lease of another line (tie Fenartii iiot be revoked. Bell y. Aidland By., d 

Railway) whit h terminated at Ft m rlh Docks on 1(3 ^ iuo - 

the south-west side of the river Ely. the Bute Obstruction by Railway to.] — As to what acts 
Docks being on lie nth-east side of rhn river, constitute a permanen obsmictioi hi a railway 
The Penarth Decks and the Pemirrh Railway company to the right to use a private line com- 
wert one concern; the whole, was leased by the munieating with their railway, so as to en itle 
hail Vale Hallway Company. The two "were the reversioner to maintain an action, se Belly. 
connected at a station on the Taff Yale Railway: J/; II a d 11 y 10 0. B. (V.3.) 28 ; 30 L. J. } C. F. 
— Held, that the Penarth Railway was not a 273 ; 7 Jur. (N.S.) 1200 ; 4 L;T. 293 : 9Y R. 612. 

voio xi. 46 . 





gation, to have a railway made over the lauds of Semble, uo interdict will be granted to pre- 
other proprietors, intervening between them and vent a party having the right to cross a r ailway 
the canal, for the purpose of communicating from prolonging and extending it tor the use 
with it; and if it should appear to the major of any persons with whom he might make an 
part of the commissioners that such road was agreement for that purpose. J o. ■. 

fitting or necessary, it was to be la wdul for the A neighbouring landowner proposed to con - 
proprietor of the mine. &c M to make it, subject struct a railway on his own land, and to carry it 
to certain restrictions expressed in the act ; and under the company s railway ana - to use it as a 
it was provided, that if any person should think public railway for general traffic .•—-Held, that 
himself aggrieved by anything done in pur- he was entitled so to do, and that the clause m 
suance of the act, he might within six calendar the act did not restrict the use of the cross lail- 
months appeal to the quarter sessions. Under way to purposes connected with the more con- 
this act, the commissioners, by their award, venient enjoyment of the neighbouring lands, 
authorised the defendant to make a railway over Hughes v . Chester and Holyhead My., o Be Gr. 
the lands of the plaintiff; the plaintiff having F. & J. 352 ; 31 L. J., Oh. .97 ; 8 Jur. (N.S.) 221 ; 
filed his bill to restrain the execution of the work, 7 L. T. 197 ; 10 W. 11. 219, 

on the ground that the railway was not fitting , ... , i 

and necessary, an injunction was granted. Devolution of Title Abandonment.] A canal 
Dudley v. Horton, 4 L. j. (o.s.) Ch. 104. act, passed in 1789, empowered the proprietors 

of lands and their lessees to make railways or 
For what Traffic.] — The plaintiff was a lessee roads across lands of other persons to convey 
for a term of twenty-one years of prebendal their coal and ironstone to the canal. Fifty- four 
lands, there being reserved to the lessors the years after the act the^ lessees of some coal mines 
woods, underwoods, mines, quarries, seams of gave a notice to an adjoining landowner of their 
clay, with full and free authority and power to intention to avail themselves of the powers of the 
enter and to cut down, and to dig, win, work, act, to enable them to make a road over his 
get and carry away the same, with free ingress j land. This resulted in an agreement which 
egress, way-leave and passage to and from the authorised the lessees to make the road, paying 
same, or to and from any other mines, quarries annually 51. 15s. This sum was paid irregularly, 
and seams of clay, on foot and on horseback. At intervals the ownership of the lands was 
and with carts and all manner of carriages, and changed, and the lessees afterwards abandoned 
also all necessary and convenient ways, passages, the tramroad, and apparently without any con- 
conveniences, privileges and powers whatsoever sent, except that of the tenant, made a railroad 
for the purposes aforesaid, and particularly of across the estate in a different direction. They 
laying, making and granting waggon-ways in also erected an engine-house, partly on the old 
and over the demised premises, paying reason- tramroad and partly on adjoining land, and for 
able damages. The vice-chancellor, inclining this they subsequently agreed to pay an additional 
to the opinion that the reservation did not 1 1. 15s. The agreement contained no limit for 
enable the lessors to grant to a public company the continuance of the road, but six months’ 
a licence to make a railway for the purpose of notice of its discontinuance was to be given by 
conveying passengers and general merchandise, the lessees, who were to restore it to agricultural 
but was only intended to enable the lessors or purposes. Upon the defendant becoming owner 
their grantees to convey mineral produce and of the lands, he complained of the carriage of 
wood from the demised lands to and from goods not mentioned in the act, and gave the 
adjacent lands, granted an injunction restrain- lessees notice that he should require an animal 
mg the lessors and their licensees from pro- payment of 3 51., and, upon their refusing to pay 
ceeding to make a railway for the former pur- that sum, he gave them notice to cease the use 
pose, previous to the precise extent of ; the reser- of the railway, and subsequently he took up the 
vation being ascertained by the decision of a rails. Upon "a bill by the lessees .-— Field, that 
court of law. Farrow v. Vansitart, 1 Railw. Gas. the landowner was bound by the agreement of 
602. _ his predecessor ; that the abandonment of one 

Semble, an agreement to grant a way-leave way for another had not affected the agreement ; 
for the purpose of a mineral railway simply that the alteration as well as the erection of the 
will not justify the construction of a railway for engine-house had been acquiesced in by the 
the purposes of general traffic. Meynell v. Surtees, landowners ; that the payment was fixed for the 
ffdra. . _ railway, but not for the engine-house ; that the 

Where, by a clause in an act of parliament, it defendant was not justified in taking up the 
was enacted “that nothing herein contained rails, and that he must answer in damages for 
"hall be construed to prevent any owner or the loss sustained by the lessees; that they 
occupier of any ground through which the said might restore the rails, and that the defendant 
railway may pass, from carrying at his or their must be restrained from inrmTcring with them 
own expense any railway or other road, or any or with their use and enjoyment of tlic railway 
cut or canal which such owner or occupier is for all purposes. Mold v. Wheat wo fh 29 L. X, 
authorised to make in his or h u* lands t r groin ds Ch. 11 ; !> Jtu\ (N.s.) 2; 1L. T. 22<h 
across the said main railway within the respec- 
tive lands or grounds of such owner or occu- Offer — Acceptance,] — An iron comnanv, owners 
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to them in March, 1843, by 0. and his mort- { 
gagees of a way-leave through their lands, | 
by a lease for sixty years, by the payment of | 
triple damages yearly. There was no express! 
acceptance by the company of the offer. The j 
iron company assigned all its interest to a rail- j 
way company, which was to construct the line. j. 
In October, 1843, the proposed line was staked 1 
•out over the lands of 0., and in July, 1844 fall | 
the other landowners being settled with), the I 
works were commenced ; and in 1845 the line | 
was opened for traffic. In June, 1844, the mort- j 
gagees of ()., under their power of sale, sold and j ■ 
conveyed the property, including the land on j 
which part of the line was formed, to B., who | 
sold to 8, From 1844 to 1847 unsuccessful j 
negotiations had been pending between the 
parties for settling the quantum of the yearly } 
rent ; and in 1847 S. brought ejectment against 
the company. The company then filed a bill to 
•stay proceedings at law, and for specific perform- 
ance, alleging acceptance of the offer of March, 
1843, by the acts of the company, in staking out 
•and making its line in accordance with the offer, 
and praying that the court would determine 
the quantum of rent to be paid : — Held, that 
the acts of the company did not amount to 
an acceptance of the offer so as to make it a 
■contract binding the land, and the bill was j 
■dismissed. Mey nell v. Surtees, 25 L. J., Ch. 
‘257 ; 1 Jur. (N.S.) 737 ; 3 W. R. 535. Affirming 
3 Sm. & 0, 301. 

Construction — Acquiescence.] — Where an 

incorporated company stands by and permits 
expensive works to be executed at the spot 
where its premises are situated and its operations 
■carried on, the effect, for all purposes of knowledge 
and acquiescence, will be the same as in the case 
■of an individual. Laird v. Birkenhead By., 1 
Johns. 500 ; 29 L. J., Ch. 218 ; 6 Jur. (N.S.) 140 : 

1 L.T. 259; 8 W. R. 58. 

The plaintiff in 1855 submitted to the directors 
of a railway company a project for a private 
branch line, to be constructed at his cost and 
for his accommodation, to which the directors 
•expressed their assent and agreement generally, 
but the terms and details were left for future 
arrangement. In 1856 he, at considerable cost, 
■constructed the branch, and the company pro- 
hibited the user until a definite understanding j 
■should be come to. Scmble, that at this time 
the company was bound to assent to reasonable 
terms, and the court, if possible, would have 
decreed specific performance. Ik. 

Agreement to Construct-Specific Performance. ] i 

— The defendants agreed with the plaintiffs to I 
•undertake to execute a branch railway according | 
to the terms of a specification to be prepared by ; 
the plaintiffs engineer for the time being, and ! 
to give a bond to secure the performance of ' 
their contract. The plaintiffs had at the date , 
■of the agreement a bill pending to enable them } 
to make the branch, and holding them to com- 
plete within a specified time, on pain of a 
•suspension of dividends on the capital of their 
entire line. The specification was prepared by 
the company's engineer, but prices having risen, 
■the defendants repudiated their agreement. The 
plaintiffs then filed their bill for a specific per- 
formaline of the agreement according to the 
terms of the specification, and to have the bond 
ext juted. ehargi g tl it the\ would hare ^■ r5, 
•drawn the bill before parliament, by reason of 


the liabilities incurred on the passing thereof, 
had not the defendants (to whom, as owners of 
a large estate adjacent to the proposed branch, 
it was of great importance that the plaintiffs 
should be bound to make the branch) assented 
to the terms of the agreement, and the plain- 
tiffs believed that they would bona fide carry 
out the same ; that the defendants, by their 
agreement, induced the plaintiffs to come under 
the obligation to make and complete the lines, 
and the act was passed upon the faith of the 
agreement ; and charging that the not carrying 
out of the agreement was a fraud on the plain- 
tiffs. there having been a part performance on 
their part. On demurrer, it. was held (assuming 
the agreement to be valid within the Statute of 
Frauds, and in other respects one upon which 
the plaintiffs could recover), first, that the 
agreement could not be enforced as regards the 
construction of the railway, because, from the 
nature of the works, the subject of the agree- 
ment, it was an agreement the execution of 
which the court could not superintend con- 
sistently with public convenience, inasmuch as 
the motions would be incessant for committal or 
otherwise for non-performance of orders with 
regard to the making of particular works, 
besides the difficulty, on the ground of recipro- 
city, in enforcing that part of the agreement 
by which the plaintiffs were to provide the 
land, and because the plaintiffs having by their 
act power to acquire the land, could make the 
railway for themselves ; and having so ascer- 
tained the expense the defendants had put them 
to, would have an adequate and the better 
remedy in damages, and that the circumstances 
of fraud alleged "in the bill did not prevent the 
application of the foregoing reasons. Secondly, 
that as the court could not superintend the 
general execution of the whole works, or enable 
the defendants to earn the whole of the money 
to which they would be entitled for the works 
when made, the execution of the bond would be 
a piecemeal performance of the agreement, 
which the court would not direct, and the 
demurrer was allowed. South Wales By. v. 
Wt/tJm, 1 Kay & J. 186 ; 3 Eq. R. 70 ; 24 L. J., 
Ch. 1 : 3 W. R. 3. Affirmed, 3 Eq. R. 153 ; 24 
L. J., Ch. 87 ; 3 W. R. 133. 

Level Crossing— Gates. ] — The provisions of the 
Highways Act (5 & 6 Will. 4, c. 50, s. 71), as 
amended by 2 & 3 Viet. c. 45. s. 1, and 5 & 6 
Viet. c. 55 (for the better regulation of railways), 
s. 9, by which the proprietors of a railroad 
which crosses a highway at a level crossing are 
compelled to put up gates at such crossing, do 
not apply to a private line of railway, on private 
property used by the proprietors exclusively for 
their private purposes. Matson v. Baird , 3 
App. Cas. 1082 ; 39 L. T. 304 ; 26 W. R. 885— 
H. L. (Sc.) 

g. Streams, User and Diversion of. 

Dimensions of Arch.] — A railway company, 
in exercise of me powers conferred on it by an 
act of parliament, which gave compensation to 
persons whose property might sustain damage 
from its operations, was proceeding to erect an 
arch above a mill race, for the purpose of sus- 
taining an embankment on which the railway 
was to be constructed, and if appearing that 
injury would be done to the mill if the arch were 
j of the proposed dimensions, but that the injury 
j would "be avoided if the arch were of certain 
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-Powers and Ditties in < 

is granted to I By 
over the mill I stmction of a 
reified dimen- nothing in the act 
jss. fc M.181 ; the railway company 

of a river, 
the water: 

— A railway river ” J 
its own land, the time of construction 
the "partial diversion of not take away the nr 
igable river ; and riparian proprietoi. a 
farily occasioned L. T. 344 ; lh^V. K. 11 
1. The plaintiffs, 572 ; 19 " • B- <88. 

o£ a fulling mill, which 

■ater from the river, alleged User of Stream.] - 
of the stream was abutting on a river, wi 

, mi .,1- uroffn' fvnri 


an act of parliament authorising ( the con- 
- railway, it was provided that 
should authorise or empower 
y “ to obstruct the navigation 
or any part thereof, or to divert any of 
r which now supply the 
his clause applied only to- 
-i of the railway, and did 
ghts of the company as a 
Ait-Gen. v. G. K lit/., 2$ 
187. Affirmed, L. 11. 6 Oh. 


restrain the company from making 
race an arch of less than certain sp 
sions. Coates v. Clarence By., I R 
8 L. J. (o.S.) Ch. 72. 

Belief barred — Acquiescence.] 

company made excavations upon 
the purpose of which was t 
the stream of water of a navi: 
the works so prosecuted^ necest 
the obstruction of a priv* A 
who were the owners 
was supplied with w:.- _ 
that the proposed diversion . 
ilWuii<3er the powers of the act, Jhe plain- own* 
tiffs who had a right of way over the private to 
road, also alleged that the company was inter- thei 
te in’* with the road without the performance of that 
the conditions imposed by the railway act, as mjm 
preliminary to interfering with the load. wate 
Held that although the company were working whos 
cm their oVn land? the plaintiffs must be held to (1 f 
have had notice of the intended works of the a B 
company ; and had by an acquiescence fo 
eighteen months, during which the company had 784 ; 
expended a large sum of money on the woika, T1 
precluded themselves from asking for the inter- is tc 
position of the coprt by injunction, feemble the dom 
plaintiffs, although interested, by the situation pi fact 
their property or the nature of their bms m wnt* 
preserving open the navigation of the me ic f< 
balder, but not otherwise interested m the navi- loco: 
ration.' were not entitled to sustain a suit to A 
enforce clauses in the railway acts protecting the m t 
Cakler navigation from injury by the railway stat: 
works lllinmmrth v. Manchester and Leeds By., for 


wmm 



of the highway at the crossing. The gates — 0. A. 

opened outwards from the railway, and closed A declaration stated that the railway of a rail- 
with a catch, but were easy to open, and would way company crossed a public highway on a 
open when a train passed", and there was no level, yet the company, disregarding their duty, 
gatekeeper at the crossing. During the plain- ! and the statutes in that behalf, did not keep 
tiffs absence the horse escaped from the railing, j gates across the highway, at the point where the 
owing to the negligent fastening, strayed to the same is crossed by the railway, constantly closed, 
highway and along" that t-o the crossing, and, the I by reason whereof two horses of the plaintiff, 
gate there not being closed, through the gateway j lawfully being on the highway near to the rail- 
To the railway, where it was killed by a passing way at the point aforesaid, went and escaped 
engine of the" company : — Held, that, under 5 & 6 from the highway into and upon the railway, 
Viet. c. 55, s. 9, an obligation was imposed on and were by a locomotive engine and train of 
the company to keep the gates closed against any carriages run over and killed. Plea, that the 
stray cattle "on the' highway : that the accident horses were not lawfully on the highway at the 
had" been caused by their statutory misconduct ; time when the injury was done. The horses, 
and that the plaintiff was entitled to recover which were grazing in the plaintiffs field, had 
from them the value of the horse. Bichlfisan v. leaped over the hedge into a turnpike-road, and 
L: V y. TP. If?/., 1 H. & B. 399. had strayed thence, into a new 3 ' road formed by 

'Where a tramroad ran parallel on land of a the company leading across the railway on a 
railway company with the line for some dis- level into an old highway, and, one of the gates 
tance, and afterwards crossed the line on a at the crossing being open, had got upon the 
level, there being gates at rise crossing, and a j railway Held, first, that the road formed by 
■person, who had a licence from the company to! the company was a highway, though the parish 
use the tramroad with his carts and horses, pay- might not be bound to repair it. FaieeeU v. 
mg toll therefor to thorn, had his horse startled, York and North Midla nd My ^ ,16 Q. B, 61,0 ; 20 
.ami fit con sequence the horse, having dashed L 0., Q. B. 222 ; 15 |||§| 173. • ■ , : 

through the gates (which, had been left open bv Held, secondly, that the company being required 
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Agreement — Effect of, on General Rights.] — | the company), was killed by a passing train, and 
/Where. a' ; 'person- has made a special agreement j the jury, in an action to recover for-; the/loss, 'of"' 
.as' -to crossings on a, line , .off railway 'running (the horse,, found-. that there was no negligence.': on .. 

• through his. land, if, from particular circumstances, j the part of the owner, but'that ' the company- was 
that agreement is not carried into effect, lie j guilty of negligence in leaving* the gates open : 
•cannot, on. the ground of any general rights, j —Held, that a duty arose out of the circum- 
) under the railway acts, claim to have any other ; stances, between the 'company and: the .'owner, "to 
crossings made according to the discretion of the | use ordinary care in the management of the gates, 
court, for' that would be to get the court to I and that the company -was therefore liable for this'- ; 
substitute a new agreement, and not to enforce the | loss as arising out of their neglect of that duty, 
performance of the original. Barnley {Earl) v. Marfell v. South Wales My n 8 G. B. (N.s.) 525: 

B C. 4* B. By 36 L. J., Ch. 401 ; L.*R. 2 H. L. ! 29 L. J., C. P. 315 ; 7 Jui\ (N.S.) 290 ; 2 L. T. 

43 : 16 L. T. 217 ; 15 W. E. 817. j 629 ; 8 W. E. 765. 

J . I -A railway crossed a high wav at a ..level, gates - 

Instead of Bridge— Obligation to Construct] W ere provided at each side for carriages, and 
..—Where; a special railway, act provided that., the swing gates, for foot passengers, and a watch- 
line should be made according to the level shewn, i box and attendant to close the gates, , A boy 
•on the deposited plans, and that it should be j came t 0 the crossing and followed a cart on to 

lawful for the company to carry the line across j the line ; then seeing an up train approaching he 





by their act, and by 5 & 6 Viet, c. 55, s, 9, to Clauses Act, 1845, justices have no power to order 
keep the gates at the crossings constantly closed, the erection by a railway company of fences and 
the horses were, as against them, lawfully on the hand-rails at a level crossing on a public carriage 
highway, and therefore the plaintiff; was entitled road, that section being ministerial only in respect 
to recover against the company. Ik of jurisdiction thereinbefore conferred by the 

act, and no provision applicable to the case of 
Where Gates a Nuisance.] — If a railway com- suc p a highway being contained in any previous, 
pany makes the railway so as to intercept a section. Reg. v. Schofield. 5 It. 575; 69 L. T. 
public highway in a manner not authorised by 313 . 53 j. p. 132. 

8 & 9 Viet. e. 20, s. 47, or some other act, by put- 

ting up, gates at the point of intersection, so as | private Railway Gates.] — The provisions of 
to constitute a nuisance in blocking up tlm way, I the 5 & 6 Viet. c. 55, s. 9, as to making and 
a passenger along the highway is not justified in | maintaining gates where a railway crosses a road 
prostrating those gates to make his way good | 0 n a level, do not apply to a railway belonging 
across the line of railway, but should seek his | to private owners, and not constructed under 
remedy by mandamus or other legal proceeding I parliamentary powers, nor used for the convey- 
against the company. Ellis v. L. § S. IF. By., | ance 0 f passengers. Matson v. Baird , 3 App.. 
2 H. & N. 424 ; 26 L. J., Ex. 349 ; 3 Jur. (K.S.) | Qas. 1082 ; 39 L. T. 304 ; 26 W. R. 835—H.L. (Sc.) 
1008 ; 5 W. R. 682. I A horse escaped from a field without any 

_ , , a ^ . ■ .. negligence on the part of its owner, and strayed 

Duty to keep Attendant.]— A railway com- , j.> 0] 7 t wo miles along a public highway to a point 
panv, acting under the provisions of special acts, j where t | ]e roac j was crossed on a level by a 
which embodied the Railways Clauses private railway. The horse then strayed along; 

9 Viet. c. 20), constructed a railway crossing Lj ie ra p wa y for about half a mile farther till it 
a lhghwray on a level, and erected at the crossing reached t ^ e pj ace 0 f junction between the pri- 
su&cient gates, but did not employ persons to ; p rie and the line of the North British 
open and shut them. A person coming along j jt a |] wa y Company, where it was killed by a 
the highway at night > armed at the crossing, | ssi train. The private railway was not 
and finding no person m attendance to open the ; cons t ruc ted under parliamentary powers, nor used 
gates, proceeded to open them himself, and was ; £ or ^ conveyance of passengers, and there were 
injured in consequence Held, that he had no j 1)Q g. ateg either at the level crossing or at the 

a ! junction : — Held, that the owners of the private 

6-. 1) , My., 6 x».j ac v . 70 J ; o4 L. J., Q. • . > railway were under no obligation to erect gates 

om! ir ' Q * S ‘? '* n -i * * pi ' at the level crossing, and were not liable at the 

-The effect of s 47 iff the Railways C auses guit of the owner 0 | the horse. Ik 
Consolidation Act, 184o, is to make a road at a 

level crossing of a railway only a highway when private w over-How affected hy Statute.] 
the gates are opened by one ot the railway com- 1 _ Lal)dg were bought by the elwvn under all ao t 
pany s servants, and if a servant when ca ed i onab ijj,g the crown to bur lands for the purpose 
upon does not come, and a person using the road ! ^ fortifications, but providing that the lands 
opens the gates, that person commits an unlawful i not to be ’ built x 0l . - soU1 . Bv an act 
act. but if damage ensues, it is a question tor the , authorlsing a railway ^ be nia ,ie throdtrli these 
V hether tte da ? a S e 7 as * h . e reasonable h ^ the = ai i company was obliged to make 
natural consequence of the unlawful act . JJyntt x d ’ crossins;3 gi ^ ng i ccegs to ljnrt of the lands, 
v. & W . By. (31 L. J Q. B. 201) questioned, u mars g 0 B pas ? ure . The down. under the 
but foliowed. Mey . y. btrunye, lb Cox, C. C. 60S. j authority of a sn L eqaent net, sold a part of the 
Ihe offence of failing to erect and maintain a , j * d tl p A C ]ia S oi-« pvcposcdl to build 
lodge or watchman at a level crossing oyer a house ; theroon : _feld. that the purchasers could 

rtl build houses thereon, and that the occupiers of 
m s. 6 01 the Railways Clauses Act, 1863, applies •. v ; i 

to anv turnpike-road or public carriage road and lle ” wonld be e W. ,led . 0 ^ °t the. 
is not limited to such similar roads as are evel crossing; a, and an injunction granted agmn^t 
specifically mentioned in the special act autho- 1 crossings but not so as to 

rising the construction of the particular railway. ; H revcnt pe company from using the railway for 

Qrnere, whether such roads here marked ^ | Ae reasonable wmrkmg of their traffic, luted 
level crossings on the statutory plan deposited I -h7* %; j i ? * * 

under the special act, though not specifically : 10 , Ch ' ** > 3 * L ' L 2i 2 : 2 f ?• ^ b0b :. , tW 

mentioned in that act. mav not be held to be I .. A P nvate act contameu a recital that 

turnpike or public carriage toads authorised by ! d was expedient that certain footways which 
the special act” for level crossings within s. 5 of I f or ? c ’'f sod 1 ^ ti \ e raI }™r 011 tliu . shm ld 
the Railways Clauses Act, 1868/ Rea. v. Longe, I 1 d ? alt wlth “ *Z the provided, namely, 
66 . L. J., Q. B. 27S. , tbat f re S>? r<ls bve <* such footways, the 

! rights of wny m respect thereof should be extm- 
Belay in opening Gates— Obstruction of High- : fished, and that the other footway should be 
way.] — The plaintiff a, medical man, whose time carried by a bridge over the railway." One of 
was of pecuniary value, was, while driving along tiie five footways to be extinguished was the sub- 
a public highway, detained tor twenty minutes i ect of a previous agreement between the owners, 
at a level "crossing by the unreasonable and an ^ tke company, under which, the owners, their 
negligent delay of "the defendant railway com- heirs, tenants and assigns, were to have a free 
pany s servants in opening the gates ‘at the way of passage with horses, carts. w;iggons and 
crossing: — Held, that the- defendants were liable carriages over the said footway. The act pro- 
in damages ti the plaintiff for such delay. Boyd v -^ed ao coni| n*nriou fi,r rho extinguishment. 

\ d>~ By., [1895] 2 Ir. R. 555. ‘ ’ I’he company erected n fern across nn- level 

/ s # j crossing without anj lotiec to Hu owners, who 

Jurisdiction of Justices— Erection of Fence brought their aeticu i > j’esrrain t]i(- < ; >'-;,pan - 
and Hand-rails, j — Under s. 82 of the Railways ' from so doing : — Held, that their private rights. 


1 i 
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Duty of adjoining Landowner to Servant of servants negligently and wrongfully chased, 
Company.] — The plaintiff, a platelayer, in the startled and frightened the bull, and so caused 
employment of a railway company, was return- it to run upon the railway, where it was killed, 
ing from his work in a trolley propelled by hand, At the trial it appeared that the bull, with. other 
when some pigs belonging to the defendant, cattle, which had been brought by the railway, 
which had escaped through the fence, got in the being in the station yard, a place unlighted and 
way of the trolley and upset it. The fence erected not fenced from the railway, a porter came out 
by the company was sufficient to keep out horses, of the office with a lan tern, . such as was ordi- 
oxen, and sheep : — Held, that the fence was narily used by porters, in his hand ; and that 
insufficient, but that the plaintiff was identified the light startled some of the beasts, and caused 
with the company, to whose neglect the accident the bull to run upon the line; where it was 
was to be attributed. Childs v. IIearn , 43 L. J., knocked down and killed by a passing train : 
Ex. 100 : L. E. 9 Ex. 176 ; 22 W. R. 864. | — Held, no evidence for the jury that the com- 

pany’s servants had been guilty of negligence. 
Licensee.] — When a railway company has Roberts v. G. W. By supra, 
neglected the duty imposed on them by the A party kept bullocks on a marsh, which was 
Railways Clauses Act, 1845, s. 68, to fence its separated from the railway line by a gate put up 
line from the adjoining lands, and inconsequence by the railway company, under the Railways 
of such neglect cattle in the adjoining lands Clauses Act. 1845, s. 68. Three of his bullocks 
pass on to the line and are injured by the com- were found dead upon the line, and the gate had 
pany's trains, an action for the injury may be been broken down. The gate' had become thin 
maintained against the company by the owner and the post decayed ; it had been hanging 
of the cattle, though he has no more interest upon hooks without anything to prevent its 
in the adjoining lands than a licence from the being lifted off. Hair like that of one of the 
occupier to graze the cattle there. Dawson v. bullocks was found upon the gate, and a horn of 
Midland By., 42 L. J., Ex. 49 ; L. R. 8 Ex. 8 ; one of the dead animals appeared to have been 
21 W. R. 56. rubbed. Afterwards the company put bolts into 

To Pence off their own Yards. ]—A colt strayed ^ P°sts, which prevented the gates from being 
from a field on to a public road, abutting upon “? d J^eld* VJ au * ct \ 011 for the value of the 
which was a yard not fenced from a milway, bull ° o1 ^ that th ff e fac ? constituted evidence 
the gate of which was, through the neglect of °J negligence on the part ot the company ; that 
the company’s servants, left open. Whilst the thn owner was not bound to apply to justices 
colt was being driven back to the field by the and^r the Railways Clauses Act, s. 69; and that 
servant of the owner, it escaped into the yard, science of what the company did to this gate 
and thence on to the railway, where it was ‘l? d P os ^ ^fter the accident^ was admissible, 
killed by a passing train : — Held, that the com- Bage v. Or. A. By., 2 4 L. 4. oSo. 

pany was responsible. Midland My. v. Da yldn, .A . ... , , . . , 

17 ci B. 126 ; 25 I, J., C. P. 73 ; 4 W. R. 16. , 7 different Species of Animals,] A plate- 

A count stated that a company was the owner a 3 rer 111 t ie employment ot a railway company 
and occupier of a railway, and of a station there- was returning from his work along their line 
on for the loading, unloading and delivery of ! a P on , a Hxiley propelled by hand, wheii the defen- 
cattle carried thereby, and of a yard adjoining I daa *\ s through the fence ot his held, 

the station and railway, into and through which ' vbl(dl ad i° med die railway, on to the line in 
yard cattle brought by the railway to the station f r0 ? fc of the trolle T 3 , th f tvol }W ran over the pigs 
were used and accustomed, and were obliged to a , was a P se ^ and the plaintiff was injured, 
pass in going from the station to a common Phe defendant was owner of the adjoining land ; ■ 
highway near thereto ; and that the companv, i the fence erected by the company under s. 68 
by reason of the premises, ought to have made I of tbe Railways Clauses Act, 1845, was sufficient 
and maintained sufficient fences between the I a S am ® t horses, oxen, and sheep; but there was 
yard and the railway, so as to prevent cattle I enough space between the lowest rail of the 
lawfully being in the yard from straying there- ! tei l ce aild the ground for pigs to crawl through, 
out into or upon the railway; but that they | and tiie P 2 g s had in fact crawled under the fence, 
omitted to make and maintain such fe n c f * . 1 T kere was evidence to shew that the defendant 
whereby a bull of the plaintiff, lawfully being bad been warned on a former occasion of his 
in the yard on his way to the highway, without P^ s being on the line, but there was no evidence 
default or negligence on his part, strayed from t0 shew liOW tlle Phgs got from the defendant’s 
the yard on to the railway, and was killed by a ^ arm y ai ,‘ d 5 wbere they were last seen, into the 
passing train Held. that there was no liability field ‘^joining the railway. In an action against 
upon the company, either bv the common law the defendant for the injury sustained by the 
or by 8 & 9 Viet. c. 20, s. 68. to fence their yard Held, that the word “cattle’* in s. 68, 

from the railway, and consequently that , the P cluded P*g s > and that the fence was, therefore, 
count disclosed no cause of action. Huberts v. insufficient. Childs v. J, learn, 43 L. J., .Ex. 300; 
G, W. By., 4 G. B. (x.s.) 506 : 27 L. J., C. P. L ‘* R ’* y 176 3 22 R- 864. 

266 : 4 Jur. Si J 1240. 

Contributory Negligence,] — A railway crossed 
Level Crossings .] — See ante, col. 1449, htnd on a level, and there was an acenmmoda- 

« n «* , . - t , tiori road over the railway. Two descriptions of 

rroot of Negligence. J--A count alleged that fastenings were provided by the company for 
a A! * ,T !n '° was mwfuiiy tn a k X the g; tes leading (Vo u this >;> ! v } rhe nuhvac. 

nujon.niga railway < wnu \ the Cumpanv was md it was arrangt Ibetwt * rhs nvuei and the 
the owner and occupier, along which railway company that one should he used bv day and the 
th S had 110t wade any teuces for preventing other by night The former wai insufficient : 
cattle oeing m the close front straying thereout the latter sufficient. Complaints had been made 
upon the railway, and that wmist the bull was to the company of the insufficiency of the dav 
lawfully m the close, the company and their fastening, of which no notice was taken, .The 







•owner’s servants, notwithstanding its insnffi- having doubled their liiie, the board of 'trade, 
ciency, continued to use it. A pony strayed acting on the report of their inspector, and as a 
through one of the gates on to the line, and was condition for certifying the line to be fit for 
killed, and in an action against the company to traffic, required the company either to provide 
recover the value of the pony, the jury found the junction of the siding with the modern and 
that the company had not provided a sufficient improved system of interlocking and signalling 
protection, but that the servant had not used the apparatus, or to remove the junction, which was 
precaution he ought : — Held, that upon this of an old-fashioned description. The company 
finding, the verdict was rightly entered for the then called upon the plaintiff to execute the 
company^ Maigh v. L. $ N. W. Ib/., 1 F. & F. work or pay the costs of it, but this the plaintiff* 
t>46 ; 8 W. R, 6, declined to do, whereupon the company took Up 

A railway crossed an occupation way which the junction points : — Held, by Bacon, V.-C., 
connected lands of the plaintiff lying on each that the plaintiff had, under s' 76 of the Railways 
side of the railway, arid which was also a public Clauses Act, 1845, a statutory right to the use of 
footway. The crossing being on the level, at the his siding in connection with the-. ' company’ -, 
point of intersection the company set up high railway, the company’s parliamentary powers 
gates, of which they gave a key to the plaintiff, being subject to that right ; and an injunction 
The gates obstructed the footway, but the com- was therefore granted restraining the company 
pany did not make a bridge over the railway, or from continuing to prevent communication 
/■provides, stile for foot-passengers, in pursuance between his siding and the railway, and com- 
of ss, 46, 61, 6S of the Railways Clauses Act, 1845. pelling the company to restore the junction: — 
The key having been lost, one of the gates was Held, on appeal, that as the plaintiff’s prede- 
left open, and some colts of the plaintiff having cessors in title had acquired a perpetual right to 
escaped on to the railway, were killed by a use the siding under a clause as to sidings in an 
passing train : — Held, that it was a question for old local act for making a tramway, which had 
the jury whether the plaintiff, by his own negli- since been converted into the railway of the 
,genee,^hatl contributed to the accident. JElliav. defendants, and the subsequent acts contained 
L. Jj‘ s$. If. Hi/., 2 H. & N, 424 ; 26 L. J., Ex. saving clauses sufficient to protect all rights 

849 ; 8 Jur. (n.s.) 1008 : 5 W. R. 682. acquired by the plaintiff under the old act, the 

^ n ... , . casedid.not depend on the Railways Clauses Act, 

i . (1 „ s * • of. Damage.] Cattle were being and that the plaintiff retained the right acquired 

f. l p T en , ? , g ? ro f c * — which were some under the old act to use the siding without con- 

t0 a railway com P an .Vi "’hen tvibuting to the expense of the new apparatus, 

! rt 1 th f were negligently such act containing nothing to oblige the plain- 

g" ( 0" n t he sldm f; aol '° ss tlle toad, tiff to malte or pay for the interlocking apparatus, 
separating the cattle from the drovers, and Wimdrujfx. Bmuu and Merthyr Ti/drilS)/., 54 
frightening thorn so that some of them ran down L . J., Ch. 020 : 2» Cli. JJ. 190 j 52 L. T. 69; 33 
the road, broke through an imperfect fence into W. R 125 C A 

“ ,°I?« 1 i l i 1 J vl ?T Ce they ? tr T d - up0 ? T t I h 1 e 1 , ine ’ Heid, also, that if the case had turned on s. 76 
and were killed by a passing tram Held, that of the Railways Clauses Act, the court would not 
the company was liable, and that the damage have decided the question whether the plaintiff 
was not too i emote ; and that the imperfect state was bound to pay for the interlocking apparatus, 
o - he orchard fence afforded no defence to the without first ascertaining what, in the year 1845, 

a 7 5 ' l0n /,r j Lancashire and lorkdure was included in the terms ‘-offset plates” and 

oi ‘yir T>Sin‘ n \ ^ “ switches ” used in that section. 2 b. 

d/2 24 W. it. 99— Q, A. 

Rendered Impossible — Constructing Line.] — 

. Semble, that companies have a right to carry on 

j. Junctions. their railway according to the plan laid down in 

Expenses of Erecting Signals.] — Under the their act, although a junction contemplated in 
Itaiiwavs Clauses Act, 1863, s. 12, where a rail- F oou l nn g sn< * act be frustrated by the 
wav forms a junction with another railway, the abandonment of the line with which it was the 
company with whose railway the junction is °"S mal intention of the company to mute, 
made is empowered to erect such signals and 

•conveniences inci<lent to the junction, as may be “ haiiw. ^ as * 1 ^ lir * 
necessary for the prevention of danger to or 

interference with the traffic at or near the junc- k T , 

tion ; and the expenses of erecting and main- 
taining such signals and conveniences are at Deviation.] — The effect of ss. 18 — 15 of the 

the end of each half year to be repaid by the Railways Clauses Act, 1 845, taken together, is, 
-company making the junction : — Held, that, to in the case of a tunnel marked on the deposited 
sustain an action for such expenses, proof must plans, that the tunnel must be made in the exact 
be given that they have been actually paid : position indicated, and that the line cannot 
proof that a liability has been incurred for them deviate at all at that portion of it without the 
is not enough, (farm r 7 >>. nd Cavdig< / Jig. consent required by s. 18, or special powers in 
v. Maac 2 < .. Milford Hu.. 42 L. J.. C. V. the special act. Little r. Sac/iorf Aberyuv nun/ 

262 ; L. R. 8 C. P. 685. a, id JTetrfvrd By.. 7 Railw. Gas. 280 ; *12 C. B. 

« . . A , 753 ; 22 L. J., 0. P. 39 ; 17 Jur. 209 : 1 W. R. 

Private aiding— Board of Trade Order.] 

—The plainriff and his predecessors in title, as 

owners oi : land adjoininga single line of railway, Right to Support.] — The grant to a railway 
had ever since the year 1861 used a junction company of the rigid to make, maintain and use 
siding on nee ting die rilwaj v d • oiindry on a tnrme does nut give thi company such : right 
their land.lhe siding being the only acc a-s to the tosappori ic their tunnel that the grantor, acting 
ioundry. The defendants, the railway company, duly in accordance with the Railways Clauses 
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Act, :ssi 77 and ‘78, cannot work or have the | to the use of the public for twenty years, but the 
benefit of mines under and adjacent to .the soil of which the. plaintiff - claimed as Ins private. •; 
tunnel. L. J* M W. fit/, v. Aelroyd , 31 L. J., I property by virtue of his conveyance. A railway 
Oh. 588 : 8 Jur. (N.s) 911 ; 6 L. T. 121 ; 10 W. R. | company, being about to tunnel under this cub 
367. See Mines and Minerals. | de-sac, gave the plaintiff a notice to treat in 

I respect of three houses on each side of it, but 
Payment for User of Land,] — Seinble, that j no t in respect of that part of the cul-de-sac 
under the Railway and Lands Clauses Acts com- j between them, the company contending it was- 
panics are entitled permanently to use the land a public way or street : — Held, that the cul-de- 
for the purposes of tunnels without doing more j sac was a public way or street, and that the 



Jur. (N.s.) 241 
Clauses Act. 


See Lands | l. R. 16 Eq. 108 . 


Sale of Land — Acquiescence.] — A railway 
company, having constructed a tunnel, proceeded 
to dispose of the ground under which the tunnel 
ran, and contracted on the 5th June to sell a 


Agreement to Construct — Acquiescence.] — 

Circumstances of acquiescence and part perfor- 
mance, under which a railway company was held 
bound by an agreement for making a tunnel 
running into and upon their land, although no 


portion to B., subject to the condition that he J contract had been executed pursuant to.. the. 8. &' 9- 
was to erect no buildings nor make any. escaya- 1 y ict# c ^ s# 97, and although the terms of such 
tious, &c., but according to a specification j a g reeme nt were not ascertained without some 
approved in writing hv the principal engineer. | difficulty. Zaird v. Birkenhead By., 1 Johns. 
B. entered immediately, and sent in plans in t 5 qq . 29 L. J., Ch. 218 ; 6 Jur (N.s.) 140 : 1 L. Ik 
August to the resident engineer, for the approval j 259 . § w. E. 58. 
of the principal engineer. The resident engineer 
never submitted them to the principal, but told 
B. verbally that he might proceed. B. thereupon 
proceeded till the 26th October, when the con- 
veyance was completed, and the company’s 
solicitor, fine ling him carrying on building 
operations, asked if he had the approval in writ- 
ing of the principal engineer, and told him he 
must procure it. The principal engineer then 
for the first time saw the plans of the proposed 


1. Accommodation Works. 

Discretion of Company as to the most Con- 
venient Mode of doing the Works.] — Lands 
required by a railway company for accommo- 
dation works are lands required for the purposes 
of “the undertaking” or “of the railway.” 
Every work which a railway company is em- 


buildings, and immediately condemned them as J Peered to do, not merely what it is compelled 
dangerous to the tunnel, and therefore, of course, ' c J°j 1S a purpose of the undertaking. The 
aW dangerous to the proposed houses. B, insist- J ’necessary 111 s. 68 ot the Railways 

ing on proceeding, the company caused an | Clauses Act, 184o, refers to the obligation to 
information to be filed to restrain him, on the j “^^Qdjhe^mterruption, andjEjes not^co* 




ground of danger to the public. A counter 
information was thereupon filed against the com- 
pany to restrain it from running its trains, on 
the same ground of danger to the public. The 
fact of danger to the public by the continuation 
of B.’s plans was fully made out. An injunction 
had been obtained on the first information, and 
refused on the second : — Held, at the hearing, 
first, that the approval of the company’s resident 
engineer was not binding on the company ; and, 
secondly, that the defendant B. having been 
allowedto continue his works from August to the 
26 th October was, under the circumstances, not 
such an acquiescence on the part of the company 
as to exempt B. from being restrained from 
further prosecuting his building. Atl.-Cen. 
v. Brhjys. 1 Jur. (n.s.) 1084. 

Buildings over.]— A railway company 

acquired land under special acts, which contained 
no provision as to sale of superfluous lands, but 
incorporated the Lands Clauses Act, 1845. It 
made its line in a cutting, which it covered over 
with an arch forming a tunnel Held, that the 
company had no right to grant building rights 
over the crown of the runnel Metropolitan 
District By. and CoAl Li r<\ 40 L. T. 482. 

Right to Construct — Cul-de-sac.] — In 1871 
the plaintiff became the purchaser in fee simple 
of hereditaments, described in the deed of con- 
veyance as “ all that piece of ground with the 
sd c n rnessuag >: therein fim houses were 


fine the company to any particular mode of 
doing the ■ works. Where ' th ere . are several modes : 
of doing the works, the company, acting under 
the advice of their engineer, are the sole judges 
which mode should be adopted ; but if they do- 
nor act bona fide, the court will interfere. A 
railway company having intersected the lands 
of two adjoining landowners, A. and B., by an 
embankment, proposed to connect the severed 
portions of A.’s land by an arch through the 
embankment, and to give B. a right of way 
through the same arch, which they proposed to 
connect with his land by an occupation road 
carried through A.’s land. The strip of A.’s land 
proposed to be taken for this road was included 
in the lands delineated. A. objected to this 
arrangement, as being beyond the powers of the 
company : — Held, that the company had power 
to take the strip of land compulsorily for the 
proposed purpose. Wilkin non v. .Hull'. jV., Jit/, 
and Dork Co.. 51 L. J., Ch, 788 ; 20 Ch. D. 323 
46 ; L, T. 455' ; 30 W. E. 617— C. A. ' o' / 

Agreement — Effect on General Rights.] — 

Where a person has made a special agreement as 
to crossings on a line of railway, and. from par- 
ticular eiremnsranees, he allows that agreen c nl 
to fall through, he cannot afterwards set up 
general rights under the railway acts to have 
other crossings made. JJaruley '(JZurF) v. L. CL 
cf I), lly .. 3(5 L. J.. Oil. 401 ; L. XL 2 HI L, 43 ; 
16 L. T. 217: 15 W. R. 817. 

8 pew: fa perfurmnnee will u>n b( decreed of an 
which the defendant cannot lawfully cany 
0 execution and which w< uld be useless to the 



' . ■ ■ ! 
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plaintiff if it were carried into execution. A] A railway was carried along an embankment 
railway company ordered to make a drain con- upon low lands lying between a river and. A.’s : 
tracted JEor. Powdl v. South Wales tty., 1 Jur, land. The low lands were separated . from 
(N.s.) 773. A.’s land by a bank which, before the railway 

V ^ . embankment was placed there, sufficed to pro- 

^ what are — Insufficient Drains.]— -The owners tect his land from the flood- waters of the river ; 
of mines extending under a railway, which had but, in consequence of the embankment, the 
been made by a railway company under the hood-waters were unable to spread themselves 
powers of their act, which contained provisions over the low lands as formerly, and flowed 
similar to those in' the Railways Clauses Act, 1845, over the bank into bis land : — Held, that 
gave notice to the company in 1858 of their although the company were not required by their 
intention to work the mine under the line of act to make flood-openings to their embankment, 
railway, and the company declined or neglected and would not be compellable by mandamus to 
to purchase. At this point the line of railway make them, yet, as they might by proper caution 
was in a deep cutting, and the company had have prevented the injury sustained by 'A.,: ..an. 
made drains upon the line for the purpose of action was maintainable against them for such 
carrying off the water which fell upon the rail- injury. Lawrence v. G. JY. ID/., 16 Q. B. 64:3 ; 
way and ran from the sides of the cutting. The 6 Kailw. Gas. 656 ; 20 L. J., Q. B. 29$ ; 15 Jur. 652. 
working of the mine had caused the land on By a raihvay act it was provided, that, where 
which r he railway was constructed to sink, so any part ,’of any carriage, horse or foot roaA JaiN 
that the company was -compelled to fill up such way or tramroad, quay, wharf, slope, or other 
sinkings in order to preserve the level of the rail- communication, either public or private, shall be 
way, and thereby the drains had become in some found necessary to be cut through, raised, sunk, 
places choked up, and the water percolated taken, or so much injured as to be impassable, or 
through the broken strata, and through the inconvenient for the passengers, cattle, or car- 
cinders used by the company for filling up the riages, or for the transporting, conveying, landing, 
sinkings, and so passed into the mines : — Held, shipping, or depositing of any goods or merchan- • 
tfeit these drains were not accommodation works disc; the company shall, at their own expense, 
within ss. 68, 69 of the Bailways Clauses Act, before any such road, quay, wharf, slope, or other 
1845. Meg. v Fisher, 3 B. & 8. 191: 32 L. J., communication shall be cut through, raised, sunk, 
M. C. 12 ; 9 Jur. (H.S.) 571 ; 7 L. T. 325 ; 11 taken, or injured as aforesaid, cause another good 
W. B. 69. and sufficient road, quay, wharf, slope or other 

communication as the case shall require, to be 
Duty .to. Fence, where Owner releases Bight set out and made instead thereof as convenient 
to.] — See ante, col. 1454. for passengers, and for transporting goods and 

merchandise, as the road, quay, wharf, slope, or 
Whether Action lies for Insufficiency.]— A other communication so to be cut through, raised, 
railway company constructed a culvert to carry sunk, taken, or injured as aforesaid, or as near 
off. water from land adjacent to the railway. No thereto as may be. B. had a wharf on the river 


1468 RAILWAY — Powers and Duties in Constructing and Working. 1464 


only to order accommodation works with refer- 
ence to the present rise of the land, not prospec- 
tively- Therefore a jury summoned should assess 
compensation for severance of agricultural land, 
valued as building land, on the assumption that 
no remedy could be afforded by accommodation 
works ordered by justices. Reg. v. Midland and 
S. ir. Junction, Rtf., 8 B. & S. 456. 

Fence Erected more than Five Years after 
Opening of Bailway — Damage from Insufficiency 
— Liability.] — The general obligation imposed 
upon a railway company by s. 68 of the Bail- 
ways Clauses Act, 1845, to make and maintain 
sufficient fences, is not affected by the provision 
in s. 73 that the company shall not be com- 
pelled to make “any further or additional 
accommodation works” after five years from 
the opening of the railway, in a case where the 
company have made no such works at all within 
that period. A railway company are therefore 
liable for injury arising from the defective state 
of a fence erected by them after the expiration 
of the five years. Dixon, v. Q, W. My., 66 L. J-, 
Q. B. 132 : [1897] 1 Q. B. 300 ; 75 L. T. 539 ; 45 
dV. It. 220—0, A. -4 

“Accommodation Works “ Insufficient” — 
Landowner’s Power to make Additional Works.] 

— In s. 71 of the Railways Clauses Consolidation 
Act, 1345, the words “accommodation works” 
mean such works as are mentioned in s. 68 — that 
is, works for the benefit of lands adjoining the 
railway; and “insufficient” means insufficient 
for the use of the lands in the condition in which 
they were when the line was made. Rhondda 
and Swansea Ray Ry. v. Talbot, 66 L. J., Cli. 570 ; 
[1897] 2 Ch. 131 ; 76 L. T. 694— C. A. 

Sect, 71 does not enable owners of adjoin- 
ing lands to construct accommodation works at 
their own expense, unless there have been some 
previous accommodation works made by the 
railway company which have proved insufficient. 
Therefore where, on the purchase of the site of 
the line, the company and the landowner have 
agreed that no accommodation works shall be 
made by the company, the landowner cannot 
subsequentlv construct works under that section. 
Ib. 

Compensation — Mandatory Injunction.] — The 

metropolitan board of works, under the powers 
conferred on them by the Thames Embank 
ment Act, 1862, cut off from its river frontage 
,a piece of land belonging to the defendant. 
The question of compensation was referred 
to an umpire, who made his award in the belief 
that the land had been made inaccessible to 
carriages by the embankment works. By s. 62, 
the board of works was bound to provide means 
of access to the land. The defendant filed a 
bill to compel them to make the land accessible 
to carriages, and at the same time commenced 
.an action for the whole amount awarded. The 
board .if works filed a bill for an injunction 
.against the action Held, that the action must 
be restrained until the hearing of the cause. 
MetropuUta-h hom'd of WorTis v. Salisbury 
{Marquis), 26 L. X. 390 ; 20 W. R. 507. 

B, was entitled to houses in Cecil and Salisbury 
ffi'OOis and to a piece of low level ground ar the 
■soi to ends c t the so stir ets The ion level com- 
municated by means of two lanes at the banks 
of: the sere' ts wish the Strand on the north si le. 
■and by means of wharves, with the river Thames 


on the south side. In 1862 the Thames Embank- 
ment Act authorised the construction of the 
embankment road and of the ornamental gardens 
alongside of the river. These improvements were 
completed in 1870 ; their effect was to deprive 
the low level ground in question, and also the 
two streets, of all communication with the river 
or with the embankment on the south side. S., 
as the owner of the depreciated property, had 
obtained 10.000Z. as compensation assessed by an 
umpire ; but under s. 2 of the act of 1862, S. 
was entitled besides to full and free communi- 
cation to the embankment road and the river, 
and he claimed that such right belonged to him 
in respect as well of the houses in Cecil and 
Salisbury streets as of the low level ground, and 
that the right in dispute was to a wheel or a 
cartway, and not to a footway merely. The 
makers" of the improvements had offered to 
construct a convenient footway across the 
gardens to the embankment road, but such 
offer had not been entertained. A wheel or 
cartway would have seriously injured the orna- 
mental gardens : — Held, that having regard to 
the circumstances of the property in 1862, and 
to an act of Geo. 3, relative to the buildings 
upon it, the act of 1862 did not reserve any 
right of way, much less a wheel or cartway, to 
the low level ; and that a mandatory injunction 
to construct a convenient footway for the occu- 
piers of Cecil and Salisbury streets could not be 
granted on the state of the pleadings, or an 
inquiry directed at that stage of the suit. 
Metropolitan Board of Works v. Salisbury 
{Marquis), 21 W. R. 259 

User of Accommodation Bridge — Tramway.] 

— An estate was intersected by a canal under 
the powers of its act, and an accommodation 
bridge was built by the company, over which a 
private road, leading across the property to a 
high road, was carried. Coal pits were opened 
upon the estate, which, when the canal was 
made, had been used as a farm. For some time 
the coals were carried down to the canal by 
a tramway which did not cross the bridge. The 
coal-owners subsequently carried the tramway 
across the bridge (excavating the soil of the 
roadway on the bridge and approaches), in order 
to carry their coals to a line of railway on the 
other side of the property. An action for 
trespass having been commenced, and a writ of 
injunction applied for by the canal company, the 
coal-owners submitted in the action lo judgment 
for 11. damages and costs, and gave an under- 
taking not to repeat the trespass complained of. 
The coal-owners having, a, few months afterwards, 
again laid down the tramway, but without break- 
ing the soil on the bridge Held, that, indepen- 
dently of the undertaking in the action, by 
which the right of the canal company had been 
recognised and established, the defendants’ right 
of access to and passage over the accommodation 
bridge did not justify the making by them of a 
tramway upon the bridge and the" approaches 
thereto, and an injunction was granted accord- 
ingly : — Held, on appeal, that the undertaking 
given by the defendants formed a good ground 
for the interference of the court, without going 
into the question of their right to makt tin tram- 
way, A 'eat h t d m J Co. v. Yn isn nerd Id n tire n, 
Colliery Co., L. R. 10 Oh, 450. 

Repair — Abandonment — Severed L&nd-Dif- 
farent Ownership,] — A railway company which 
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on cutting through a landowner’s pro- Sanderson v. Qaelminmith and Worldnqton lit/,, 
perty has been obliged, under s. 68 of the 2 K.&Tvr. 327; 19 1,. J., Ch. 503, Affirming 
Hallways Clauses .Consolidation Act, 1845, to II Beav.497. 

make accommodation works, is not bound to A railway company, about to sever the plain- 
keep up such works when the two parts of the tiff's land by. its railroad, agreed to purchase the 
lands so severed have passed into the hands of necessary portion of land, “ subject to the 
different- owners neither of whom has any right making such roads, ways and slips for cattle as 
of passing over the other’s land. The right to might be necessary” 4 ; — Held. that, although 
such works is then 'abandoned, and finally extin- it was very difficult to execute an agreement 
guished, and. will not revive even if the whole of thus expressed, yet that the plaintiff was out it led 
the land afterwards belongs to one owner. Mid- to a specific performance ; that the word u neces- 
land JR/tf. v. (Babble , 64. L. -j.-, Ch. 826 ; [1895] 2 sary ” must receive a reasonable interpretation, 

. Oh. 827 -12 IE. 513 ; 73 L. T. 270; 44 W, R. 133 The expression was held to mean "such roads. 

■ — C.A. Affirming 60 3. J?. 55. ways and slips for cattle as might be necessary 

« ... ^ A .. and proper for convenient communication be- 

Expenses of Communication— -Costs.]— ^ hen a tween . the severed portions of the plaintiff's 
.party ha-s.:req(uired-a communication to be made land” ; and a reference was therefore directed 
between adjoining lands, and it is found. by a to ascertain what was necessary and propel.^ AS. 
jury that the expense of making the communi- i n a contract between a railway company and 
cation will be greater than the value of the land, a proprietor of land to be crossed by the line of 
winch the company then tenders, electing to. railway, the Railways Clauses Act- should be 
take the land ; this is not a case of disputed expressly referred to, if the company intends to 
compensation, and the claimant is not entitled claim the benefit of its provisions. Therefore, 
tn his costs by reason ot the omission of any pre- where a company contracted “to provide and 
vious ofter of compensation. Cobb y. Mid- Males erect a suitable bridge over a street (marked in 
If.y., do L. J., Q. lit L. R. I Q. -B. 342 ; 12 a plan referred to in the deed) as then planned 

Jur. (n.s.) 2-8 ; 13L. 1. 342 ; 14 . 1\. 775. aiK ] intended” ; and the plan shewed that the 

Supply of Water — Duration of Dutyri-A s * r f f was intended to be forty-two feetwkle:^ 
clause in an agreement bv a railwov comnanv tn Heid ’ m the absence of any reference m the 
purchase land?biiKlin 2 the company to procure a ^e.l to the act, that the company to not at 

supply of water as good as the supply of water F , r Z d i n ‘? M ,Wn ? 

out off by the construction of the line from the S hi fVJV‘ . gwenty-five feet) but must 

severed lands of the vendor, only binds the com- /^w-; u "4 1 

pany to do onco for all that which may reason- f g°' &*** V 

ably be expected to insure a sufficient supply of Mv-O Johns. & H. tel. 

wafer, and does not bind them to do whatever A rai I way company obtained* conveyance tor 
may be necessary from time to time to secure *>“ PVff® of the 0t ^ C ‘ ; 

that result. Gray and MetrojnM** Ry.. In re , ‘^, r m * 10 ,™ y f“ C0 th ?“- 
44 L T 567 * J ’ selves to erect and maintain a bridge over the 

J ‘ *° ‘ road leading to C.’s property, which was to be, 

' , ';'''; : i:Tt'a.llsfer , of Undertaking - — Nonperformance according to the plans, thirty-five feet wide and 
of Covenants— Liability of Transferee Company.] leaving a road under it of fifteen foot wide. 
—By a conveyance dated in December. 1873, Afterwards this bridge was made, but the corn- 
certain lands comprised in a settlement were pany, some years later, amalgamated with the- 
conveyed to the L. company for the purpose of H. company, and the latter company’s act 
their undertaking, and the company entered into authorised a junction with the former railway, 
covenants with all persons claiming under the at a point near this bridge. The two companies- 
settlement to make and maintain certain accom- agreed as to the mode of effecting the junc- 
moclation works and to perform certain personal rion ; and part of the plan was to widen the 
services upon such lands. By an act passed in 1892, arch or bridge over C.’s road so as to extend the- 
the line having then been closed for some years, bridge from thirty-five feet to fifty-five feet wide, 
the undertaking was, subject to the contracts, thereby darkening the road beneath. C. applied 
obligations, debts and liabilities ” of the L. com- for an injunction to restrain the companies from 
pany, transferred to the 0. company, provision was carrying out this plan: — Held, that the first 
made for the dissolution of the former company, company having, in the first instance, obtained 
and “ claims ” against that company unknown to conveyance from 0., on certain conditions as* 

them, not notified within a certain time, were to be die width of the bridge, was bound not to- 
barred. In August, 1893, the covenants having depart from those conditions ; and the H. corn- 
remained unperformed up to that date without ob- pany was equally bound, as claiming under the 
jection from any person claiming under the settle- first company ; for it was part of the eonsidera- 
ment, and no claim having been notified within the tion to maintain the bridge of the height and 
time limited, the then tenant for life thereof width originally fixed. MAmbuvg'h and (dim - 
brought nn aerffiu against both companies, claim- FJ2 -^26 y * Campbell, 4 llacq. H. L. 570; 9 L. T. 
is g sped lie perf* >rmance of such covenants : — 

11 1 1, tl at hen a entitled to an order against the 

0. company. ForUweuc v. Lodwithiel and JFowey Power of Statutory Officer to bind Com- 

By,, 64 L. J„ Oh. 37; [1894] 3 Ch. 621 ; 8 R. pany.]— Wheun by a local act the promoters of a 
664 ; 7 i t/ 423; 48 W. IL 138. railway company were authorised to t ke lands 

for the purposes of their undertaking to be 

Agreemen —Enforcement of, - Whe 5 land is acquired by them through a governmei officer 
aken by a ulway :o ipany, not under its com- appo nted under s. 20, corn} ei sati m he ng pay- 
] misery powers but by private contract the aide by the go\ nnineni. and die owners of the 
jurisdiction of the Court of Chancery to secure lands being entitled by s= 2b t( such uccommo- 
to the von loi th i easements he c mt :t < eel i >i is lat on work as may be li n d by agreemen at 
no t ousted In the provisions of the railway acts, the time when the amount of compensation is 



imposed upon a railway company by their act to 
construct certain works, mid upon conveyance 
of the necessary land by the landowners, the 
company entered into an agreement with them 
to make a carriage road between certain specified 
points, and also to make and maintain a wharf 
for loading and discharging vessels at a specified 
place, of a stipulated length and of a suitable and 
convenient height. The obligation imposed upon 
the company by its act had been waived by the 
admiralty, and" the land required had been con- 
veyed to the company, which had commenced, but 
had not finished, the road, and had not commenced 
-Held, first, that having obtained 


the wharf 

the benefit of the agreement by being released 
from an onerous obligation, and allowed to 
substitute something more easy of performance, 
the company would not be allowed to evade the 
agreement. Wilson v. Fumes* lly., 39 L. J., Ch. 
19; L. R. 9 Eq. 28; 21 L. T. 416, 553; 18 W. R. 89. 

Held, secondly, that the agreement was not 
ultra vires, and might be enforced against it. Ib. 


into possession. On the 27th of May, a further 
agreement was come to that the company should 
pay 2.250?. for purchase-money and compensa- 
tion. and should construct the bridges askew 
according to an agreed plan. The company con- 
structed "the line as agreed upon, but did not 
complete the works, nor pay the purchase- 
money. nor the interest, though the completion 
of the works was demanded in July, 1868, and 
payment of interest in December, 1868. On the 
6th of February, 1S69, a substituted agreement 
was made between the landowner and the com- 
pany, whereby it was agreed that an estimate 
should be made by the company’s engineer of 
the costs of completing the road, and submitted 
to A., the landowner’s agent, “ for approval ; iu 
case of difference the amount to be determined 
by B.” : the amount when agreed or determined 
to be paid to the landowner, in discharge of all 
obligations as to the road; and the purchase to 
be completed forthwith. In December, 1871, A. 
died ; and in May, 1872, the company, lor the 
first time, sent in an estimate for the cost of 
complying the road. The purchase had not 
been completed, and neither the purchase-money 
nor any interest had been paid. B. was living : 
— Held, that the submission of the estimate to 
A. for approval was of the essence of the agree- 
mentof the 6th of February, 1869 ; and that 
inasmuch as by his death the agreement was 
incapable of being performed in the manner 
and form therein specified, the court, could not 
■enforce performance of it. Firth v. Midland 
Ft/.. 44 L. J., Ch. 313 ; L. R. 20, Eq. 100; 32 L. T. 
2 19 : 23 W. R. 509. 

A railway company agreed with a landowner 
to make a bridge and other accommodation 
works, and upon the works being commenced in 
a manner at variance with the agreement, the 


the court 


Held, fourthly, that if necessary 
might permit the plaintiffs themselves to do the 
work at the company’s expense. I b. 

Insufficient Watering-Places.] — A company 
was required to make watering-places for cattle 
in all cases where, by means of the railway, 
the cattle of persons occupying lands adjacent 
thereto should be deprived of access to their 


between the company and M., in considera- 
tion of the latter withdrawing his opposition 
to the progress through parliament of a bill to 
amend that act, the company covenanted to pay 
M., as and for the special damage to be thereby 
occasioned to his estate, and particularly to his 
mansion-house, 5,000?., and that whenever any 
close of his should be intersected by the rail- 
way, the different parts adjoining should be 
thrown together, arid properly levelled : and 
that the company should at their own expense 
make and complete such good and sufficient 
fences, drains, gates, stiles and other conveni- 
ences, as might be necessai^ for the redividing 
of the fields which might be intersected by the 
railway, and for laying them to the adjoining 
fields of the same estates, for the purpose of 
convenient occupation, or otherwise would pay 
to ,M. the costs incurred by him in so doing. 
The money was paid by the company, A man- 
damus issued reciting these acts, and suggesting 
that the company made their railway through and 
intersected eight closes of M., in which there 
were ponds or watering-places for cattle, so as 
to cut off: the ponds from such one portion of 
the closes respectively ; and that application 
had been made to the company, but refused. 


V ; 
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5.Q00Z., and also the ponds were not conveni- ! from issuing new shares, purporting to be shares 
cnees within the meaning of the deed. The in the company, except for the purposes and 
Queen’s Bench held, that the deed furnished no j under the powers of existing acts. Vdnee v. 
sufficient answer ; that even if the ponds could j .EasULama-shbe.By.-, 3 - -ICay & J. 50. 
be included in the word “conveniences,” they The majority of shareholders in a eompany 
were not intended to be provided for by the incorporated by act of parliament, approved at 
5,OOOZ.j and a peremptory mandamus was, there- a meeting of a contract to sell the concern to F., 
fore, issued. But held, by the exchequer chain- who was one of the committee of management, 
ber, that the writ •••was bad, as it ordered the and passed a resolution that the contract should 
company to do more than the act required, j be confirmed by a special act, and that if the act 
namely, to make a pond in each of the portions should not be passed the expenses of promoting 
of the closes, there being nothing to shew that the bill and of the agreement should be partly 
one watering-place would not have been suffi- borne by the company. At a Wharncliffe meet-' 
cient for all the portions. York -and North- Mid- ing subsequently held, a resolution was passed 
land By. v. Milner. 3 Bailw. Gas. 764 ; 15 L. J., by a majority of more than thirty to one, 
Q. B. 379. authorising the presenting by the company of a 

bill in parliament to enable it to dispose of the 
. concern. One of the dissentients at the Wham- 
m. Unauthorised Application of Funds. cliffe meetiug moved to restrain the company 

Interference by Court— General Principles.]— ! from carrying out the agreement, and from pre- 
Althondi the court will not interfere with a renting the proposed bill in parliament, and 
company merely because a particular act has been tom applying any part of its funds towards its 
done in an informal way, which may afterwards promotion. On the company undertaking not to 
be legally set right by it. the rule does not apply apply mpy of its funds towards promoting the 
to cases of misapplication of funds which could kill, the court refused the motion. Mathias v. 
not under any circumstances be rendered legal. 1 lilts and Berks Canal Navigation Co., 34 L. T. 


Bat} sham v. Eastern Union By., 2 H. & Tw.20l ; 346. 


Wilts and Berks Canal NamgaMon Co., 34 L. T. 


2 Macn. & G. 389 : 6 Bailw. Cas. 169 ; 19 L. J., 
Ch. 4R> ; 14 Jut. 491, 


It is not lawful to apply the funds of a company 
in an application to parliament for powers to 


The doctrine of ultra vires as explained in extend the business of the eompany beyond the 
Ashbury By. Carriage Co. v. Riche (L. B. 7 objects for which it was constituted, and the 
H. L. 63) is to be maintained, but is to be court will interfere, by injunction, at the suit of 
applied reasonably, so that whatever is fairly a shareholder, to restrain any such application, 
incidental to those things which the legislature Simpson v. Denison, 10 Hare, 51 ; 16 Jur, 828. 
has authorised by an act of parliament ought Bhe same principles which regulate the rights 
not (unless expressly prohibited) to be held as of parties in ordinary partnerships are applicable 
ultra vires. In a railway act granting special in determining the duties of the managing bodies 
powers, what is not permitted is prohibited, j m joint stock companies, as between them and 
Att.-Ge.n. v. G. E. Bg., 49 L. J., Ch. 545 ; 5 App. members of such companies. Ih. 

Gas. 473 ; 42 L. T. 810 ; 28 W. B. 769— H. L. (E.) 

There is no principle of public policy which Bailway — Kiver Navigation.] — A railway 
renders void a traffic agreement between two communicated with a river, upon the banks of 
lines of railway for the purpose of avoiding which the company was empowered to erect 
competition. Though a public company consti- wharves, &c. f and take tolls. The navigation of 
tuted for a particular purpose wiH not be allowed the river having become deteriorated, the com- 
to apply its funds in a manner not sanctioned by pany was about to support a bill for improving it. 
the constitution of the company, the court will injunction was granted to restrain the 
not interfere with a traffic agreement between application of the funds of the company towards 
two lines of railway to divide the nett earnings in that object. Mmit v. Shrewsbury and Chester By 


certain definite proportions. JShrew L. A N. W. ^ Beav. 1 ; 20 L. J., Ch. 169 ; 15 Jur. 26. 

By.. 2 John. & H. 80 : 30 L. J., Ch. 817 ; 7 Jur. _ ^ 3 / , . , , r . 

(x s) 1145 ' • Other Bailway Undertakings.] — It is 

• A railway company is bound to apply all its improper and wrong for railway companies to 
moneys and property* for the purposes directed embark their funds in other railway undertak- 
and provided for bv the act of parliament, and mgs; and they have no right to engage or pledge 
not; for any other purposes whatever. Any their funds or entangle their affairs, in 
application of or dealimr with the capital funds unauthorised transactions, upon the speculation 
or mohev, in anv manner not distinctly that they may obtain parliamentary authority 
authorised by the act, is illegal; and where for doing acts which are beyond their powers at 
directors, for purposes not authorised by the act, the time when they are done. Log am v. Courtvwn 
are proceeding to involve the company or share- 13 Beav. U2 ; 20 L. J,, Gh. 347 

holders in liabilities to which they never con- A railway company, incorporated, by act of 
sented, relief may and ought to be si ven in this ! parliament, is bound to apply all the funds of the 
court/ In such a case Tine shareholder may company tor the purposes directed and provided 
sue on behalf, &e. Salomons v. Lainq, 12 Beav. for by the act, and for no other purpose whatso- 
339 ; 6 Bailw. Cas. 289, 303 ; 19 L. j.. Ch. 225 ; ever. A company, incorporated by an act, of 
11 Fur. 279 471. " parliament tor maxing and mam imng a railway 

and works, was empowered to raise money to be 
Promotion of Bill.] — Although it is competent applied in discharging the costs incurred in 
to directors of every railway company, on com- obtaining the act, and the remainder towards 
plying with ! the Wharncliffe Order/ to apply making and maintaining the railway and works : 
to* parliament for an extended line, or for any and the profits of the company, after defraying 
ether extension of their powers, they will be the expenses of making, maintaining and work- 
restrained from defraying the expenses of such ing the railway, were to be divided amongst the 
appl cation out o the 'asset of the c >mpi ny, < nd proprietors. The company afterwar is cove ranted 
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Injunction refused — Belay. ] — An incorporated 
railway company having powers within a fixed 
time to complete a branch line, commenced, but 
by a vote of the proprietary, 
he works. Before its 
on a resolution of the 
and actively pro- 


with a railway company, to take a lease of their 
line, and to find the capital necessary for the 
construction of the branches and works authorised 
to be constructed by bills then pending in parlia- 
ment, and to pay the costs of preparing and 
promoting such bills : — Held, that the railway 
company having a limited authority only, and 
being a corporation only for the purpose of making 
and maintaining the railway sanctioned by the 
act, could only apply its funds for the purposes 
provided by the statute; and that such an agree- 
ment was illegal, though the object of it might 
have been the increase of the profit of their rail- 
way. East A nqlian By. v. Eastern Counties By., 
7 Eailw. Oas. 150 : 11 C*B.775?21 L.X. 0. P. 23; 16 
J nr. 249. 

Steam Vessels.] — The directors of a rail- 

t, for, the purpose of increasing the 
;ed to guarantee certain profits, and 
: an intended steam-packet 
which was to act in connection with 
•Held, that such a transaction was 
Vers, and they were restrained 
batman v. Eastern- Counties By., 
16 L. J., Oh. 73 ; 11 Jur. 74. 


afterwards, 

suspended for a time t 
powers expired, the works, 
shareholders, were resumed, w a 

secuted. After a lapse of nearly a year, the 
powers having then expired, and the branch 
railway still being unfinished, two shareholders, 
on behalf of themselves and the other share- 
holders, filed a bill to restrain the further pro- 
secution of the works. On a motion for an 
injunction : — Held, that the plaintiffs having 
been aware of the intention to construct the 
line, and not having applied with diligence, the 
| court would not grant the injunction. Ffoolts v. 
L. $ 8. IF. By.. 1 Sm. & G-. 142 ; 17 Jur. 365 ; 
1 W. E. 175. A ;- 

A shareholder who had acquiesced in the 
recommencement of the works, afterwards sold 
his shares to a purchaser, who objected to the 
further prosecution of the works : — Held, that the 
purchaser was bound by the acquiescence of his 
vendor. It. 

See also COMPANY. 

Unauthorised Trading.] — A railway company 
will be restrained, at the information of a relator, 
from carrying on a trade not authorised by the 
act constituting the company. Att.-Gen. v. 
G. K. By., 29 L. J., Ch. 794 ; 6 Jur. (N.S.) 1006 ; 
8 W. E. * 556. 

The information may be filed without the 
certificate of the board of trade, mentioned in 
7 & 8 Viet. c. 85. II). 

See also Company. 


way company 
traffic, propos' 
secure the capital of 
company, \ ’ ' 
the railway 
not within their pow 
by injunction, i 
10 Beav. 1 

A railway company had authority to keep 
steam -vessels for the purposes of a ferry : — Held, 
that such vessels, when otherwise unemployed, 
might be used by the company for excursion 
trips to the sea. Forrest v. Manchester, Sheffield 
mid EimalnsMre By., 30 Beav. 40. 

A railway company having a branch termi- 
nating at Milford Haven, declared upon a con- 
tract whereby the defendant undertook to pro- 
vide a suitable steam-vessel to run between that 
place and Dublin and Cork, for the conveyance 
of passengers, goods, Ac., in connection with the 
railway ; "hmd alleged that the defendant pro- 
vided "a vessel which was unseaworthy, and a 
master who was incompetent, whereby certain 
pigs and cattle intrusted to them for carriage 
were damaged and lost. Plea, that the contract 
was entered into contrary to and in violation of 
the purposes for which the company was incor- 
porated, and was one which the company could 
not lawfully enter into, and was void : — Held, 
that there was no illegality of contract apparent 
on the face of the declaration, the contract being 
strictly in furtherance of the object of the com- 
pany’s incorporation ; and that the plea afforded 
no answer. South ■ Wales By. v. Redmond, 10 
C. B. (N.S.) 675 ; 4 L. T. 619 ; 9 W. E. 806. 

Canals.] — By a private act a railway 

company was authorised to purchase a canal, „ ... 

and was bound to maintain the canal and keep ' company “to and for the use of navigation, but 
it open for traffic when' purchased. By this act j to or for no other use or purpose whatever*’ 
it was provided that, as soon as the purchase was ! Held, that the words were inserted for the benefit 
completed, the railway company might exercise all | of the vendors of the land, and the company was 
the rights, powers and privileges which the canal ; restrained from using the land for any purpose 
company might, before the sale,, have exercised j not authorised by the act. Ih. 
in relation to the canal under any acts relating j A provision in an act for making a railway, 
to the canal which might be in force at the time j that certain laud to be purchased by the railway 
of the conveyance. The canal company did not, ; company should be appropriated ’to, and used 
before the sale, cake any steps io adopt the solely for, the purposed of the railway and the, 
powers of 8 A 9 Viet. e. 42. After the purcha.se hi Flings c onneett u tl erewi 1 U rnepi nob y, , 
the railway company proceeded, under the 8th j as might be required by tire board, of ordinance, 
section of that act, to take a lease of the tolls of j or for widening approaches to the station), and. 
another canal : — Held, ’ that by the purchase of should not be used or employed for erecting- 
the canal the railway company cad become a thereon any coke ovens, or for any other pur- 
canal company, so as to be entitled to avail itself pi ses (flic" necessary railway purposes only 
of the powers given to canal com panics by 8 A 9 excepted) by vhich any nuisance might be 
Viet c, 42; and that the taking ol such lease created, or the other property of the vendors in 
was not ultra vires. Buyers v. Oxford, Woe- any way damaged : — Held, o refer to the use of 
ouster and Wolterhu-mpton By., 2 Be Ch A J. 662. the land, or the mode in which it was to be laid 
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out or applied, and, not to refer specifically to the 
'use of the buildings which might be erected upon 
the land ; that “ buildings connected therewith ” 
did not mean buildings only connected locally 
with the railway, but meant buildings especially 
applicable to the uses of that particular railway, 
and that the construction of the clause was not 
to be governed by considerations of what would 
or would not be connected with other and 
different railways ; that the building erected by 
the company being used as a custom-house for 
the examination of the luggage of passengers 
landing from the Continent, mafiy of whom 
travelled by the railway, such user was for the 
purpose connected with the railway, and that, the 
use being to some extent for such purpose, it did 
not cease to be so, within the meaning of the 
provision, merely because all the purposes for 
which the building was used were not purposes 
connected with the railway. Dover Harbour 
( Wardens) v. S. F. My., 9 Hare, 489 ; 21 L. J., 
Ch. 8S6. 

Where there is a parliamentary power to sell 
in fee, but with a restriction of the rights of 
ownership in the purchaser, and a conveyance 
to an owner in fee is made under such power, 
sound construction requires that the restriction 
imposed upon the purchaser, who becomes the 
owner in fee, shall not be extended beyond its 
necessary limits. 1 b. 

A railway company purchasing land for the 
railway acquires an absolute fee simple, but such 
fee simple is acquired solely for the purposes of 
constructing and using the railway. Norton v. 
L. 4' N W. My., 47 L. J.. Ch. 859 ; 9 Ch. D. 623 ; 
39 L. T. 25. Affirmed 13 Ch. D. 268 ; 41 L. T. 
429 ; 28 W. E. 173— C. A. 

Eights of Ad joining Owner— Injunction.] 

— A railway company who had acquired land 
compulsorily, on part of which their railway was 
subsequently built on arches, such arches being 
let on very short terms to tenants, will not be 
restrained by injunction from using the arches 
and the land necessarily occupied therewith, or 
from permitting such arches and land to be used 
in a manner not incompatible with the purposes 
of their undertaking (not amounting to a 
nuisance), at the instance of an adjoining owner 
who complained that he had been inconvenienced ] 
by such user. Foster v. L. C. 4' D. My., 64 
L. J., Q. B. 65 : [1895] 1 Q. B. 711 ; 14 E. 27 ; 
71 L. T. 855 ; 43 W. E. 116— C. A. 

Where part of an estate, which is subsequently 
developed as a building estate, has been com- 
pulsorily taken by a railway company for the 
purposes of their undertaking, the temporary 
letting of a small portion of the lands (not 
required for the immediate purposes of the rail- 
way) for the erection of a chapel is not an 
unreasonable user of the land, nor inconsistent 
with the purposes for which the railway com- 
pany has been formed. And this would be the 
case even if it were shewn that some damage 
was likely to accrue to the owners of the build- 
ing estate from such a user. Onslow v. Man- 
chester, Sheffield, and Lincolnshire My., 64 L. J., 
Ch. 355 ; 72 L. T. 256. d/Cg: V , d ^ 
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1. Opening Line. 

Power of Board of Trade.]— When an inspector 
of the board of trade reports to the board of 
trade that the opening of a railway will be 
attended with danger to the public by reason of 
the incompleteness of the works, and gives the 
grounds of his opinion, the requisitions of the 
5 & 6 Yict. c. 55, s. 6, are satisfied. The board of 
trade has exclusive jurisdiction in the matter, 
and the court will not enter into the question 
whether the reasons given by the inspector do : 
not shew on the face of the report that he has 
come to a wrong conclusion. Aft. •Gen. v. 61. IF. 
My., 46 L. J., Ch. 192 ; 4 Ch. I). 735 ; 35 L. T. 
921 ; 25 W. It. 330— C. A. 

Incompleteness.]’ — The term “incom- 
pleteness” in s. 6 of 5 & 6 Viet. c. 55, includes 
defectiveness or imperfection generally, and such 
incompleteness may arise from the state of: the 
works upon a neighbouring line with which the 
railway in question is connected. Ib. 

Previous Notice to Board of Trade, when Neces- 
sary,] — Under statutory powers junctions were 
made between the main line of a railway com- 
pany and two branches of a railway on opposite 
sides of the main line, so that trains coming 
from one of the branch lines ran for some 
distance along the main line and then passed on 
to the other branch line. Some years afterwards 
the company laid down a line of railway parallel 
to their main line for about a mile and substituted 
for one of the original junctions a new junction, 
nearly opposite to the other original junction, so 
as to form between the two branch lines a level 
crossing over the main line. The company also 
made two new stations on this new line Held, 

! that the new line was a railway or a portion of a 
railway which, under 5 & 6 Viet. c. 55, s. 4, could 
I not be opened without previous notice to the 
Board of Trade. Att.- Gen. v. G. W. My., L. E. 

7 Ch. 767. 1 

Opened for Public Traffic.] — When a petition 
was presented by a judgment creditor for the 
appointment of a receiver of the tolls of a rail- 
way company, and it appeared that the line had 
not been used by the company, although a por- 
tion of it had been occupied, and maintained by 
another company, without payment of compensa- 
tion : — Held, that the railway had not been 
opened for public traffic within the meaning of 
its act, Beddgelert My., In re, 19 W. E, 427. 

Opening of Part Sanctioned.] — A railway 
company, being empowered by their act to make 
a double line of mixed gauge lines, opened the 
down line of rails on the mixed gauge with the 
sanction of the board of trade. Afterwards 
they gave notice to the board of trade that the 
up line was ready to be opened, and the board of 
trade appointed an inspector, who i ed that 
the up line was not sole by reason of the incom- 
pleteness of the permanent way. Tbs board 
accordingly gave notice to the company, under 
the 5 & 6 Viet, c. 55. to postpone the opening of 
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the line for a month. The company disregarded the art L. J.f fe! 49 ? f *"***' 

the notice and opened the line. The attorney- t ■nrrfd^seeondiy that had the declaration con- 
general filed an information to restrain the com- an averment, the action might have 

pany from using the up line without the sanction < maintained without any allegation of special 
<* the hoard of trade r-Held, on a mot.on for ^en^ndamed^^.^ ^ ^ ^ 

an injunction, first, that the hoard of tiade were _ S nrotection of a particular person. II. 
not funeti officio by reason of having sanctionec p< P ti filed praying a declaration 

the opening of the down lme; secondly that constituted for making 

the court of chancery will interfere at the alvei&g line of railway, was 

instance of the attorney-general to restrain cm a pi nc p _ , the diverging line as well as 


grounds*' on which the act has been yleci are f rom making one line until another 

illegal; thirdly, that in the present case he or until the notices to treat were given 

court would grant an injunction J ‘ the landowners preliminarily to making such 

at the grounds on which the ™tor had^given to tl e and , ^ to this bill was 
his certificate. fM..Gen^Ofri,Woraester r A v f c ° e . chanoe nor guarding himself 

and Wolverhampton By., 2 \\ . K 330. from expressing any opinion as to what he should 

Opening of Part-Payment ]-It being pro- 

fz.m \ 433 ; 16 j - 

of railway made, they should pin-, 
whole railway from A. to B„ and which stated Vere‘ hy act of parliament, 

canal companies should be incorporated with e d fendants were prohibited from opening their 

“ =S3St 

publicise!" The railway was afterwards made opening their mam line before the completion of 

nrsa? cwitsasa: 

^fd^siszns^sx ss^isssisss&^ss. 

liable to nay for the canal shares. Grantham purpose, and an injunction was granted, although 

Canal Co ^A^ateZ, 21 L. J., Q. B. 322 ; the delay in opening the mam lme might be 
IK T„r qQliEi Ch prejudicial to the public. Cromford and Ihgh 

loJni.J91-Ex.Ui. halt By. v. Stockport, Bidey, and Whaley 

Before Construction of Branch and Junctions.] Bridge By., 24 Beav. 74 ; 3 Jur. (N.S.) 628 ; o 
a rloolaration stated that, before and after the W. B. 636. 

passing of an act for making a railway from Held, on appeal, that it is not imperative on 
theater to Birkenhead, the plaintiff was the the court to enforce by interlocutory injunction 
owner of a ferry across the Mersey, from Tran- a statutory prohibition, and where a 1 minus 
mere to Liverpool : and that by the act the com- company was about to violate a clause .m its act 
. . .1 a f «n ovni-Accirr rirnlnWHiicr the fmemnEr ot a mam line 


terminating at or near Grange lane, in Birken- appeared to have been introduced merely toi the 
head. The declaration then stated a section of purpose of obliging the company to complete 
the act, whereby the company was prohibited speedily the junction line, the court, on an under- 
making a railway from the station at or near taking being given to complete the junction line, 
Grange lane, in or to communicate with Wood- with all practicable diligence, suspended an 
side ferry, until a branch railway should have interlocutory injunction granted by the court 
been made from the main line to Birkenhead below to restrain the opening of the mam hne. 
and Tranmere ferries, and alleged that the com- 8. C 1 De G-. & J. 326. 
pany wrongfully, and for the purpose of evading 

the act, opened a railway from Grange lane 2 UsEE 0E Eailway by the Public. 
station to and to communicate with the shore ‘ . 

of the Mersey between Woodside ferry and Court cannot compel Use of Signals.]-— A rml- 
Birkenhead ferry, and near Woodside ferry, way company having refused to allow a colliery 
and conveyed passengers along the same to the company to run engines and carriages over part 
Cm-mw i n n n- flir.hnnwVi Tin branch had of its line under the nowers of the Railways 


in contempt of the act, and to the plaintiffs hied a bin tor an injunction to restrain me uui- 
damage : — -ideiri i rst, that tie declaration was wa\ compa y from preventing i ^ exercise of iln 
bail, inasmuch as it d d not coni ain any averment righi Hel h that inasun eh a- ihe colliery c< m 
that the company had made railway to, or to pan could not run over the line unless he point* 

( omnn n cate with Wood ide ferry, n anything :md sign I- on mo line were properly w rim I l 
which amounted in terms to ^ an infringement of the railway company, the court could not grant 
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relief, as it does not order the performance of a 
-continuous act like working signals, the doing of 
whieh requires continuous attention, and cannot 
he seen to by the court. Powell Duffryn Steam 
Coal Co. v. Taff Vale My., 43 ,L. j., Ch. 575 ; 
L. E. 9 Ch. 331 ; 30 L. T.'20S. Affirming 22 
W. E. 182. See S. C., 26 L. T. 357 ; 20 W. R. 460. 

The absence of a proper method of enforcing 
the provisions of s. 92 is no reason for extending 
the jurisdiction of the court. Ib. 

Motive Power.] — Upon the construction of a 
■contract between an individual and a railway 
company .’—Held, that nothing had taken place 
which could give him a right to use horses, as 
the moving power, against the will and consent 
of the company. Thorne v. Taw Vale By., 13 
, Beav. 10. 

A plaintiff sued as one of the public to restrain 
a railway company from closing it : — Held, that 
such a suit could not be maintained. Ib. 

The court will enforce, by injunction, the pro- 
vision of s. 115 ; of the Railways Clauses Act, 
1845, that no engine or other description of 
moving power shall be brought or used upon a 
railway unless the same shall have been approved 
by the railway company as therein mentioned, 
notwithstanding the practice of railway com- 
panies has been to rely on each other with 
respect to the fitness of their respective engines, 
and not to enforce the provision of the act ; and 
notwithstanding also that to enforce such right 
of inspection would occasion great inconvenience 
to the public traffic, and although it may appear 
that the provision is sought to be enforced, not 
from any apprehension of the use of improper 
engines, but for the purpose of impeding the 
traffic over its line of a competing company. 
rMidlaM My. v. Ambergate, Nottingham, and Bos- 
ton My., 10* Hare, 359 j 1 W. E. 162. 

Approval, under s. 115, of the engines to be 
used, is a condition precedent to the user of the 
line under s. 92. Powell Duffryn Steam Coal 
Co. v. Taff Vale My., supra. 

A railway company has a common law right 
of distress damage feasant on an engine incum- 
bering the railway, if there is no certificate of 
approval. Ambergate My. v. Midland My., 2 
El. & Bl. 793 ; 23 L. J., Q. B. 17 ; 18 Jur. 243. 

"Whether inclusive of Power to use Stations.] 

— Although the expression u the railway ” is, by 
the interpretation clause of the Railways Clauses 
Act, s. 3, defined to mean £ * the railway and the 
works by the special act authorised to be con- 
structed,” and these words have been construed 
to include a station, yet it is doubtful whether 
the power reserved to the public by s. 92 to use 
“ the railway ” with engines and carriages, upon 
payment of tolls which are calculated at a certain 
rate per mile, includes the power of using also 
the stations of the company. Midland My. v. 
Ambergate , Nottingham , and Boston My., 10 Hare, 
359 : 1 W. R. 162.' 

Liability of Company for Condition of Foreign 
Trucks.] — A railway company is compelled to 
forward foreign traffic from other lines, and they 
must take due care that trucks belonging to other 
persons are in such a state as to travel safely. 
But the company cannot stop all foreign trucks 
and empty them for the purpose of a minute 
examination ; to do so would practically destroy 
the right given by statute to other companies of | 
having the traffic forwarded, and give a mono- 


poly to the company itself. There must be some 
reasonable limit to the amount of examination 
required, and the substantial question in cases of 
accident is, whether the mode of examination 
adopted by the forwarding company was reason- 
able. Richardson v. G. E. My., 1 C. P. D. 342 ; 
24 W. R. 907— C. A, Reversing 37 L. T. 248. 

Derelict Line — Statute of Limitations.] — A 

railway company constructed under their statu- 
tory powers a railway through certain quays, and 
one of the clauses of their act provided that the 
line should be so constructed as not to unneces- 
sarily interfere with or inconvenience the general 
traffic on the quays or the roads leading there- 
from and thereto. After 1875 the railway com- 
pany never made any use of this line. There 
was evidence that the public, including the occu- 
piers of the quays, passed over the line as they 
wished, and a tenant of the owner of the lands 
compulsorily taken for the construction of the 
line was in the habit of carting coal and salt, in 
which he dealt, over the railway : — Held, that no 
title had been acquired under the Statute of 
Limitations by the original owner or the occu- 
piers of the quays. Duffy's Estate, In re, [1897] 

1 IivR. 307. Affirmed in C. A. 

Station — Right of Access to — Jurisdiction — 
Railway Commission.]— So long as there is no 
decision to the contrary by the railway com- 
mission, it is within the discretion of the owner 
or managers of a railway station, either to exclude 
from the station, or to admit, upon such conditions 
as may be thought fit, any person not using or 
being desirous of using the railway. Any com- 
plaint as to want of facilities, undue preference, 
or other matters, which a member of the public 
may have to make, must be addressed to the 
railway commission, and a court of law can give 
him no remedy. Perth General Station. Com- 
mittee v. Moss, 66 L. J., K C. 81 ; [1897] A. C. 
479 ; 77 L. T. 226— H. L. (Sc.) 

The appellants claimed an interdict against 
the respondent from unlawfully entering their 
station by his boots or other servant, and par- 
ticularly from sending his boots in uniform or 
wearing a badge of the respondent or of the 
Royal British Hotel, of which he was proprietor : 
—Held (Lord Morris diss.), that, subject to the 
terms of any order or regulation to be hereafter 
made by the railway, commission, the respondent 
had no right by himself or his servants to enter 
upon or use the appellants’ railway station, 
except with the leave of the appellants or subject 
to such terms as they might prescribe. Ib. 

3. Rolling- Stock, , 

Contract to supply, whether ultra vires.] — 
The doctrine of ultra vires, as explained in Ash- 
bury My. Carriage Co. v. Mlehe (L. R. 7 H. L. 63), 
is to be" maintained, but is to be applied reason- 
ably, so that whatever is fairly incidental to 
those things which the legislature has authorised 
by an act of parliament ought not (unless 
expressly prohibited) to he held as ultra vires. 
Att.-Gen . v. G. E. My., 49 L. J,, Ch. 545 ; 5 App. 
Gas. 473 ; 42 L. T. 810 ; 28 W. R. 769 : 44 J . P. 
648— H. L. (E.) 

In an act of this kind granting special powers, 
what is not permitted is prohibited. Ib. 

Per Lord Watson : The test . applied in the 
Ashbury Case to tqe powers of a joint-stock com- 
pany (limited) registered under the Companies 

47—2 
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lot, 1S62, applies with equal force to the case of some sort 
. railway company incorporated by act of pailn com p an y 

An acf of parliament authorise,! a company to ^linary course 
naive a railway to T. and S. There were two pany ca^ 
jther railway companies which were afterwards pay 1 e ^ 

combined into one called the Great Kastem debentmes. , 0 

Railway Company. This latter company enteied “Working Expenses — Proper Out- 

into a contract with the T. and S. Company raUwa y company sold its rolling 

with Which it was in connection in severa f toc] f t0 j waggon <ibmpaw for a ^ of money, 
respects, to supply it with rolling stock upon and tbe wagg0 n company let the idling stock 
receiving a certain annual payment, and having back to t p e railway company at a rent, on pay- 
certain other advantages. The contract was ment of w hich for a term the 
adopted by the shareholders of both companies. were t0 become repossessed of the iollin a stock, 
An action was brought against the Great Eastern tbe rent being equal to the purchase-money and 
Company, and an injunction asked for to restrain interest> xhe court of appeal decided that, the- 
it from executing this contract. One of the acts transac ti 0 n was a bona tide sale and rehirmg, 

relating to the two companies contained (clause and not a s ham transaction as a choke tor a 

14) the following provision : “The two com- borrowing. (See Yorkshire Waggon Co. v. Mac- 
pahies maw enter into agreements with respect supra .) A receiver of the raihvay com- 

to the working, maintenance, and management p uudert aking having been appointed under 
of the extension railway (this was the T. and -b, ^ tbe Raihvay s Companies Act, cextarn 

Raihvay), or any part thereof, and of the rail- aKmeys w hi c h represented rent ot some of the 
Wavs of the two companies connected therew ith rodin sfcoc ]- ] e t by the railway company to 
(these Were the two companies which had been another company and proceeds of sale of other 
incorporated under the name of the G-iea rod j n2 . stock were paid to the receiver. _Deben- 
Eastern), and with respect to the apportionment tui . e- £ oiders who had become such after the date 
of the traffic; and of the tolls, fares, and charges tbe above-mentioned agreement ot sale and 
for traffic on the extension railway, and the rail- eb | ring and a i so the waggon company, claimed 
ways of the two companies, the appointment of the m0 nev Held, that, although by s. 23 ot 
a joint committee, or any other matters incident tb e act “ all money borrowed . . . by a com- 
to the carrying but the purposes of this act. on . . . debenture stock . . . shall have- 

The 15th clause of the act was in these words : i ^ # < . over all claims on account of any 

51 The directors of the T. and S. Company and the debtg or engagements ” (except as in the 
directors of the two companies respectively may seotioll spec ified), that section was subject to- 
(subject to the sanction of the shareholders) 4 b which moneys received by a receiver 
enter into any contracts or agreements tor un( j er the ac t were not payable to creditors until 
effecting all or any of the purposes of this act, due provision for the working expenses ot 

or any objects incidental to the execution thcreot, railwa v a nd other proper outgoings in respect 

and every such contract or agreement may th(j uu dertaldne, and that the rent ot the 
contain such covenants, clauses, powers, pro- m gtock wn8 a “working expense,” and a 
visions, and conditions as may be mutually „ * out going,” and entitled to priority over- 

agreed upon between the parties thereto ‘ ^ im of the debenture-holders. Cornwall 

Held, that the contract of the Great Eastern ^ R ln re 48 L. T. 41— C. A. 

fiomnanv to sumilv the T. and S. Company with xU ' ’ _ 

rolliib stock was not- ultra vires, but was war- Exemption from Distress.] — A locomotive 

ranted by the words of these sections of the act. eng ine, which was hired by a railway eontractoi 
jif - from the respondents, was seised under a distress- 

\ railwav company being in want of money, f or re nt due from the contractor to the appellants, 
and beimr Advised that they had no power to At t!ie time the engine was seized it was stanu- 
"borrow sold part of their rolling stock to a i ng ; n a shed which the contractor rented bom 
waggon company for SO,OOOL at the same time t l,e appellant, and which was connected by a 
making a contract with the waggon company tor g^ling with the railway Held, that the ui^nm. 
the hire of this rolling stock at a rent which was rolling stock in a “ work ' within the meaning 
would repav the 30,000k and interest in five 0 f 3 of the Railway Rolling fetock Irotection 
years. At "the same time three of the directors ^ ct> 1372, and was therefore not liable to distress 
of the railway company guaranteed to the waggon f ov ren t payable by the tenant of the work, the 
company the payment of the rent. The waggon « work » in s. 3 means any establishment or 
company brought ail action against the sureties pla( .. C; use a for the purpose of trade or mannrac- 
and the railway company for rent due Held, tur6i which is connected with a line of railway 
that the transaction, being bona fide and what by sidings along which the rolling stock may be 
it purported to be, was not an illegal and voicl propelled. Eadon Edcde Co. v. 11 extern Waggon 
transaction under 7 & 8 Viet. c. 85, s. 19, and €i ^ 54 L . T. 735 ; 50 J. P.790. 

30 & 31 Viet. c. 127, s. 4, by being a clone for R y s< 4, 0 f the Railway Companies Act,. Ibbi, 
borrowing money. Yorkshire By. Waggon Co. t q e tolling stock of a railway company is pro- 
v. Mariner. 51 L. J., Oh. 857 ; 21 Cli. D. 809 : f ecte, ! from distress, hgton v. Dan Yuj LnC in, 
47 L. 1 290 ; 30 W. R. 761 — C. A. _ an( l Concert lly 38 L. J., (*h. '<4. 

Held, a . that if tin ansnction a - cu a •, *1 v. 1 ti 1( ia v>. 

r- - g y ? n oncy, , w mlu « ve ^ **1^1 by f « 

>eeu ilkgai. l j. creditor, gi vei by the Railway Companies Act 

Bights of Debenture-hollers, 1 — Although the 1 “'.7 Ok to the rolling toch l 

t r of ik comiamn havinsr a dobenturf raihvay ita such a lway is o,y;o xoi L .o 

debt could not affect the Inability of the railway traffic, continues although 
company on the contract, debenture-holders have wards closed tor traffic. Midland H aggon to. ^ 


of security on the rolling stock ror me 
O-, subject to the right of the railway 
to use and otherwise deal with it m tin 

0 f business, but the railway com- 

annot sell the whole of the rolling stock tc 
ffiich are subsequent in pnonty to the 
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— — Agreement between Companies — Statu- 
tory Obligation — “Action on a Contract.”] — 

Sect. 4 of the Bailway Companies Act, 1867 , 
prohibits the issue of execution against the 
Tolling stock and other chattels of a railway 
'Company in two classes of cases — namely, first, 
where the judgment is recovered in an action on 
:a contract entered into after the passing of the 
act (August 20 , 1867 ) ; and, secondly, where the 
judgment is recovered in an action not on a 
contract commenced after the passing of the 
act. Under the terms “action on a contract” 
and “action not on a contract,” as used in s. 4, 
every kind of action is included. Where three 
railway companies entered into an arrangement 
in 1861 , which was ultra vires, but was followed 
and sanctioned by a private act of parliament in 
1862 , empowering one of the companies to con- 
struct and maintain certain works, and in respect 
thereof to receive certain, payments, and imposing 
on the other companies an obligation to make- 
such payments to be recoverable by action, an 
action to enforce the liability is not an “ action 
on a contract” within the meaning of s. 4 of the 
act of 1867, but an action on a statute, and 
consequently leave to issue execution against 
the rolling stock and other chattels of the 
company against which judgment has been 
recovered will not be given. II other ( Countess) 
v. Kirkcaldy Waterworks Commissioners (7 App. 
■Oas. 694) discussed and distinguished. Man- 
chester and Milford Mi/., In re, 66 L. J„, 
Oh. 1,89 ; [1897] 1 Oh. 276 ; 75 L. T. 416 : 45 
W. H, 331. • . , h 
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traffic, the above-mentioned portion of railway, degree of efficient working by the defendants 
upon certain terms. In 1850 the Beading Com- being different and greater than would be required 
pany leased their line, with all their powers, f rom a company or an individual possessed only 
privileges, and all the benefit and advantage to of the demised railway. lo- 
be derived from the agreement of 1847, to the . _ . _ , , 

defendants for 1,000 years, subject to the obliga- Ho Evasion of Agreement before Lease. By 
tions and liabilities "of the company : — Held, a deed between the plaintiffs and defendants,, 
that, by virtue of the special acts of parliament, two railway companies, it was recited that a por- 
the 8 & 9 Viet. c. 20, incorporated therewith, and tion of a line was common to the plaintiffs and 
the lease of 1850, the agreement of 1847 was another company, and that a bill had been intro- 
binding upon the plaintiffs and defendants ; and dueed into parliament to enable the latter com- 
thafe the defendants were entitled, as against the pany to lease the undertaking to the defendants,, 
plaintiffs, to stand in respect of the agreement, and that such bill had been opposed by the 
in the situation of the Beading Company, plaintiffs, but that they had agreed to withdraw 
X. $ S. W. By. v. S. K By., 8 Ex. 584 ; 22 L. J., their opposition, on its being mutually agreed 

pv ] 0‘4 ph between the plaintiffs and defendants that the- 

covenants in the deed after contained should, 

Construction of — Passenger Traffic.] — The U p 0n the passing of the bill, be entered into ; 
plaintiffs had constructed a railway which joined aiK i jt was further recited that the bill had 
the defendants’ railway and the Great Western ; passed ; whereupon it was covenanted and agreed 
and by their act, if they abandoned any part of between the plaintiffs and defendants, that the- 
the railway, or if after its completion it ceased companies working on the common line should,, 
to be used for three years, the land purchased during the lease ' authorised by the bill, keep 
was to revert to the owners of the adjoining acC ouiits of traffic thereon, and should during 
lands. An agreement was entered into between ^he lease divide the profits earned thereon ; and 
the plaintiffs and the Great Western Company, that during the lease the defendants and the other 
by which the latter covenanted to construct a company should not in any way carry passen- 
station at the point of junction of the two rail- g ers? cattle, &c., between certain points, so as to 
ways, and to stop their trains at this station, compete for any traffic which properly belonged 
An act was obtained, which empowered the to the plaintiffs ; and there was a covenant 
plaintiffs to lease to the defendants their railways, between the plaintiffs and defendants that the 
stations, &c., and all their rights, powers and agreement come to between them should not in 
privileges in relation thereto. A lease was accord- any way be evaded or eluded by the defendants, 
inglv executed, in which there was a covenant and that no arrangement, scheme, device, or 
that the defendants should 14 efficiently work and contrivance should be resorted to or attempted 
repair the railway and works demised, and by them for that purpose Held, that the last- 
indemnify the plaintiffs against all liabilities, mentioned covenant was operative upon the 
loss, charges, and expenses, claims and demands, | passin g 0 f the bill, before the granting of the 
whether incurred or sustained in consequence of lease . that a breach by which it was averred 
not working, or in any manner connected with thafc the defendants had evaded the agreement, 
the working of the railway and works” Held, was good, although there was no averment that 
first, that the defendants were not hound to work the lease had been granted ; and that the agree- 
the demised railway for passenger traffic. West men t to withdraw their opposition to the bill in 
London By. v. X. 4* A, W. By., 11 C. B. 327 ; 7 parliament was no fraud upon parliament, so os* 
luulw. Gas. 477 ; 22 L. J., C. r. 117 : 17 Jnr. 301 f 0 ma be the agreement between the companies- 

„ , invalid. Shrewsbury and Birmingham By. v. 

Held, secondly, that the defendants were not Lt q. jy. j h . 17 ' q. 652 . 21 L. J., Q. 
bound to work for passenger traffic, even if such 39 . j ur . 311 
traffic presented itself. Ih. ’ 

Stopping Trains at Junction.] -Held, T1 Agreement ., fo q Lease - Validity.] - The 

thirdly, that the rights of the plaintiffs, under Brighton and South Western Bail way Companies, 
the agreement with the Great Western, wore jointly became purchasers, under an act obtained 
vested in the defendants, and that the defendants in of a linc of railway called the Ports- 
had power to compel a performance of the cove- mouth Extension Bailway, including the station 
nant to stop trains bv the Great Western, that knOTvn as the Eandport station. A section 
being a covenant running with the estate in enacted > that eaoh of the companies might 
plaintiffs’ railway. Ih. at all times thereafter use the joint line for the 

Held, fourthly, that although the defendants P ur P oses of conveying passengers, animals, and 
had power to compel the Great Western to stop thi »8 s u P on the same . and for a11 sucl1 othur 
their trains at the point of junction, they were P ur POses as should be necessary for the traffic or 
not bound to exercise that cower Ih. business thereon of the respective companies. 
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, llA Pnrt'-’rnonth line and nay the rent. By this railway company to. accept a lease of another 
the loifcmouth line a J Western railway ; the ‘directors of the first company then 

arrangement the tiafcc °* . ,, entered into an agreement with the directors of 

Sw “n a. “ OSS* SSSS —P«r *|f“‘ 

3 ££ •ESS S58 « ZSSJ m *» 

v e i d De G & I 362; 28 I. holders “of one of the companies ;-Held, that 

Ch^bi •% Jur. (n.s.)801: 7 W. R. 591. equity could not enforce it by a deciee ior 

wmms 

sggagt 

Ip^intef undef "the from “g f 8 . ££S£jS 

on the ground that |ie diareholdera M. power J ^ completed railway.’ Other sections 

to remove them, and that then removal nngn , - , ... 0 t. p >,f the “lease of the said rail- 

lie detrimental to the business of the company, ofthe art J ^ leag£ ,„ ._ Hdd> 

Itotenlcyj. Shelburne ( Earl), ol L. J., Ch. 8 , ^ ’ accordhlg to the | ra e construction of the 

in art 8 rt parliament empowered one railway act, thecas ^fflS^the pS ol 
Sfofrf^ tbe lease until the whole f the three lines 


should not arise till the board or trade nau 
certified that it had been proved to their satis- 
faction that half the capital of the leasing com- 
pany had been raised, and applied tor the 
purposes of its acts : and it was also provided 
that no lease should be of any effect unless 


5. Running Powers. 

Bight dependent on Buies and Regulations,] 

-A right to run over a line of railway cannot 


menfc for a lease, could be made peiore me emu- Beav# 153 ; 30 L. J., Ch. ? v jur. uw , 
ficate had been obtained. Kent Coast By, v. 4 j. y 227 ; 9 W. R. 222. Affirmed 4 L. 1. »54 ; 
X. C. ,<■ D. By., If. K- 3 Ch. 656 ; 19 L. T. 174 ; 9 w _ B _ 36 2— L.C. 

1(5 W, K. 1027. Bules and Regulations — Reasonableness — 

Ratification by reference in Act.]— Heads Enforcement.]— Parties, whose right to use a 

of agreement for a ^case were sanctioned by railway is secured by act ot parliament, can 
m-norities of three-fifths at meetings of the two insist upon their right, and at the same time 
oommnirt without anv certificate of the board contend that the rules and regulations made for 
of trade bein" obtained, and were acted upon the secunty of the line, the passengeis, and _th 
for several years, but no formal lease, or agree- traffic, are unreasonable, unnecessary, and map- 
ment for a lease was ever executed, The heads plicable to their particular traffic. * 
o7 Anen?ent were also iiivalid as providing for Where a railway company, over whose line 
payment of the rent out of profits not so applic- another railway company has running Py > 

hie - Held that the arrangement was not ; s empowered to make regulations -. 

ratified bv references to it in subsequent local construction of the carnages to be used on he 

Specific Performance.]— Where a contract The fact of the regulations having been wholly 

between twn companies proves to be one by or in part relaxed in the^trs no r^on for 
which one of the contracting parties will gam the court to interfere to restrain them from l e B 
considerable advantages, at the expense of the strictly enforced In the future, a b. 
other, while the other will receive no corre- station. >-A railway, associating, ally- 

sponding benefit, whether such contract is or is connecting itself with another, does not 

not legally valid, equity will not ardm enforcing amalgamated ” with 

itbyadeereeforspecificperformance ■ fhrem- thereby Moo 1^ f affialgamate as from 

. . \ K 8 ) 775 r tin pas a... ossibl; in ( amount to 

H A’S^e°lrt of J p«nt one amalgamation, bur an agreement to do so at a 


I 1 




Management of Business . 

arrives. | should work the Portsmouth Hue ^ pay 
sjfivttr Valiev rent. By this arrangement the name on me 
* aue y I wL er n Hornby was greatly increased. 

bill filed by "the Brighton Company to 
the other companies from using the 
for the traffic coming from the 
Portsmouth line, and for an account :-Hdd 
the act of 1847 did not create a jomt 
----- - -vith it the right of using for 

kind of traffic a station appurtenant to 
oint line, and that the South Western had 
rrht to use it except for what was properly 

r als tothe | traffic of that company. L B f S t. By j 
1 L. 4* 8. W. By., 4 Be G. & J. 3b2 ; 28 L. Oh. 
521'; 5 Jur. (N.S.) SOI ; 7 W. B. o91. 

Payment for Accommodation, Conveniences, 
and Facilities.] — A specif act provided that 
the H company should afford to the Cx. com- 
pany ’all needful accommodations, con vein- 
ences. and facilities at a station of the H 
company, and provided for payment m respect 
of the accommodation and conveniences Hold, 
that the forwarding of through traffic and the 
convenient timing, number, and speed of trains 
were facilities and not accommodation and con- 
veniences for which payment could he demanded, 
and that the G. company were not liable to pay 
a proportion of the annual cost of working and 
other annual charges or interest on the capital 
expenditure on the station Ihghlmd By. v. 
Great North of Scotland By., 7 By. & Can. 
Traff. Cas. 90. 

Condition Precedent.] — A special act provided 
that the T. railway should have running powers 
over the B. railway, and that “ any differences 
which may from time to time arise between the 
two companies as to the terms and conditions on 
which the T. railway may exercise such running 
powers and the tolls, or as to the sufficiency, 
extent, or cost of sidings, shall be settled by 
arbitration” :~~Held, that it was not a condition 
precedent to exercising running powers that 
certain differences should be settled by arbitra- 
tion. Taf Vale Bay. v. Barry Bock, i By. & 
Can. Traff. Cas. 52— 0. A. 
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iod will not until that period 


future pei - .... 

Shrewsbury and Birmingham By. v 
By., 2 Be G ~ 

Pending the progress 
merit, authorising the S. 
line to the N. W. Company, 
by the S. B. Company, 
a clause was inserted, securing 
pany the use of part of 11— 
use of a station, subject tojdie 

rights in 1*. 

being leased to or amalgamated 
company, viz., the G. W., who w< 

N. W. Company. At this time 
pany was under no engagemen 
...Company. Subsequently, how* 
companies entered into agrt 
facilities and preference to eacl 
and agreed to amalgamate at a 
the sanction of parliament could 
B eld, that this was not such a change of circum- 
stances produced by the conduct of the b. B. 

Company as to exclude it from equitable relict 
by injunction for the enforcement of the right of 
user conferred on it by the act. Ih. . 

The court may interfere between two railway 
companies entitled to the joint use of a station 
by prescribing regulations for its management; 
but such interference is not to take place with- 
out grave occasion. The court may also direct a 
partition of the station, and appoint a receiver, 
if necessary. But where provisions exist- for the 
settlement of disputes on the above subjects by 
arbitration, the court will withhold its inter- 
position until the remedy thus provided has been i 
resorted to. lb. _ 

Three railway companies, under an act or 
parliament, being entitled to the joint use of a 
station, one of them, as it was alleged by one of 
the others, unfairly used the station to. the detri- 
ment of such other company, which filed a bill 
to restrain the use of the station by such other 

I b company, except in accordance with the act. A 

general demurrer was put in to the bill, on the 
ground chiefly that a committee of the three 
companies was, under the act,, tlm proper 
tribunal, and it was overruled. Mid- If ales By. 

. v. : Cambrian My., 21 h. T. 16. ... . , .. 

, f - , 6. Working Agreements. 

Joint Line. ]— The Brighton Railway Company . ,, n TWok^nrincinle 

and the South Western Bailway Company jointly Validity of— Generally,]--- Thu e is o pi i 1 

became purchasers, under an act obtained in of public policy wine : ■ • ■ ‘ for" the 

1847, of a line of railway called the Portsmouth [ agreement between two lines ot lailwav t a the 
Extension Bailway, including the station known purpose of avoiding competition ./ ■ • 

as the Landport station. The 13th section J L. $ N. W. By., 2 Johns. & H. bO ; 30 L. J., Ch. 

enacted “ that each of the two companies might i 817. ; 7 Jur. (N.S.) 114o. 
at all times thereafter use the joint line for the _ Astipulation not to compete upon pc » ; 
purposes of conveying passengers, animals, and line held to be no such fraud upon t p ■ 
things upon the Same, and for all such other rendered the agreement between the company 
purposes as should be necessary for the traffic or invalid. Shreicsbury and hn muujham By. * 
business thereon of the respective companies.” L. 4* A. B . By., 17 Q. B. bo 2 ; -1 U -i., * 

There were provisions for the tolls to be 89 ; 16 Jur. 311. 

demanded, and for enabling the companies to An agreement between two rauwaj com- 

enter into a contract between themselves for the panics, that the one company w ul no °ai } 

purpose of ascertaining the profits of the joint traffic over a particular portion ot its due. 
line] ami th division m seek prmhs. I'ln; South I Bid. obi: r. not nlegru.^ ^nicas:rr ora nr a> t 
Western and the Portsmouth Companies, entered By. v. L. «$* W. TK By., 2 Kay & J, 2 Jo ; u. o., 
into an agreement in 1858, by which they agreed Ch. 223 ; 4 W. R. 220. 

to apply to parliament in the then ensuing Alternation by an incorporared rau\\ -y ■’ 1J y~ 

■ session for an act to enable the latter company pany of the tolls to arise from auy portion or its 
to lease its line to the former company for the line of railway is contrary id puunc y" ! '> r l!h 
term of 999 years, at a- rental of 18, 000b a year ; well as ultra vires of the dire tors oi the com- 
and. If unsuccessful in obtaining the ict, that rainy. Shrewsbury and Birmhiynam^ n.// \ . 
they should repeat their efforts in I860, and that L 4* N. W, My.. 22 L. J., Oh. 682 ; 17 Jur. 4 - 

in the meantime the South Western Company 1 W. R. 172. 

111 illSSl 

hbiciby-c:' iiitii® i iis ■ 1 § 1 n ■■ 
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M. & Or. 866. South Western Company 

of a bill through; parlia- On a t 
W Company to lease its restrain ^ 
the bill was opposed joint- station 
| and, upon a compromise, Bert: 
scouring to the 8. B. Com- that 
of the laud and the joint tenancycan-ym^J, 

■" j cesser 

the event of the S. B. Railway 1 
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unpany proviso for its* determination if the contractors 
; fixing did not, within forty-eight hours after notice 
may be given by the company, obey the instructions 
te com- contained in such notice, Qumre, whether such 
astruct, an agreement is consistent with public policy, 
any an Johnson v. Shrewsbury and Bir mint] ham Hr / . , 
lidland 3 De G. M. k G. 914 • 22 L. J., Ch. 921 ; 17 Jur. 
; L. R. 1015. 

An agreement that another railway company 
rig the shall work a particular line of railway, and that 
which, the property and plant shall be handed over for 
to and that purpose, implies a delegation of the powers 
iription conferred by statute on the particular company, 
> speci- which cannot be made by them nor accepted by 
therein the other company, without the authority of 
dirough parliament. Winch v. Birkenhead, Lancashire 
3uld he and Cheshire Junction: By;, 5" .De G. ^ St 5(52 ; 
ver the 16 Jur. 1035. 

divided A railway company, constituted under an act 
special of parliament, agreed with two other railway 
lone of companies that the whole concern, without 
by any incumbrance when completed, should be worked 
by any by those two companies, who should have perfect 
, cause control and exercise all the rights of the first- 
so that mentioned company, and who should find stock 
of the and work the concern for twenty -one years : — 
tnd the Held, that the agreement was illegal, as being 
accord- in violation of the act under which the first- 
cquired mentioned company was constituted. Be man v. 
termini Buford, 1 Sim. (N.S.) 550 ; 20 L. J., Ch. 537 ; 
uestion 15 Jur. 914. A. 

v route An agreement between two companies pro- 
—Held, vided that- one company, in the event of their 
afire on exercising certain running powers, should be at 
nothing liberty to have their own staff of clerks at the 
by the stations on the other company’s line, and should 
*y upon carry the local traffic if required to do so : — 
he pro- Held, that this was not a handing over of the 
management of the one company to the other 
ve been such as would be contrary to the spirit of the 
ncd an railway acts if done without express paiiia- 
any of mentary sanction. Llanelly My. v. L, «f K. W. 
■arty to My.. 45 L. J., Ch. 539 ; L. K. 7 H, L. 550 ; 32 
on the L.'T. 575 ; 23 W. It. 927. 

A. company, being owner of a station, entered 
into agreement with IV company to make a new 
3.] — An junction between their respective lines, so that 
a appli- B. company may use such station. C. company, 
iwers to having running powers over A. company’s line, 
of the subsequently entered into an agreement with B. 
iterfere company for use of B. company’s line. An 
seal to attempt of C. company to go from B. company’s 
• enhead , line to A. company’s line over the junction was 
5 He G. resisted on the ground that C.’s agreement with 
B. was ultra vires and invalid, as being a delega- 
tion of statutory powers, and as such against 
n] — An public policy: — Held, that the agreement as 
lpanies, stated did not, amount to a delegation of statu- 
slature, tory powers, nor was it ultra vires. Midland 
ther all By. v. G. Ti b My.. 42 L. J., Ch. 438 ; L. £. 8 Ch. 
upon it 841 : 28 L. T. 718 ; 21 W. E. 657. 


that which parliament alone can authorise, and — Giving Interest in Profits.] — The manag- 
is against public policy ; and a court of equity mg body of a railway company has no power to 
will not interfere to assist either of the parties enter into a contract fixing and regulating the 
in obtaining a collateral benefit, which the future traffic which may be carried upon a line 
agreement would give, or aid them in any of railway which the company may thereafter 
manner which would promote the object of the be empowered to construct, so as to give to 
agreement. G. N. My. v. Baxtern Counties My., another railway company an interest in such 
tffiHnre. 3oG : 7 Ikiilw.'Cas. (543 ; 21 L. J.. Ch. 837. traffic md profits. Midland By. v. L. J fit Til 
A railway company agreed with contractors By,, 35 L. J., Ch. 831 ; L. II. 2 Eq. 524 ; 15 L. T. 
that the contractors should work the line and 264: .15 W. 11. 34. 

keep 1 lie engines and rolling plaid in repair m An agreement between two groups of railway 
i specified ' mine ration, and that tin contract ompanies, ben * speed eiy the owners of inde- 
siu d , l e in force for seven years, but with a pendent ct nte n m us ut t« divide he profits 
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of the whole traffic in certain fixed proportions, Semble, that such an agreement is not a eon- 
the experience of the^t course tract for t^ use^al^^f^n^m- 
of traffic, being bona fide, is not ultra vires, mentof tolls within s. b< of the Bailwajs Clause 
Hare v. L. A JS\ W. My supra. 

An agreement between two railway companies 


Act, 1845. Ib. 

Heads of a proposed agreement were arranged 


that they shall work together, and that the between the directors of two railway companies, 
profits shall be shared, so as to give a certain by which one company was to allow the i other 
percentage to each, is bevonci the powers of the company, for ninety-nine jeais, to woik the lines, 
companies, and illegal. CkarUtm v. Neiveastle and use the property and plant ot the granting- 

-1... .. n •• rr TIT T> fVO 1 /. Am nnnv nvnont wtfllTl SOftC/lfied iMlHlK fl.Tin 


railway company of certain projected lines was ancefor works and ways, me property ana plant 
opposed by a third railway company, who with- to be restored on he termination ot the a 
drew* their opposition on an agreement being come on terms of profitable retui n to the gi anting com- 
to that during the continuance of any lease to be pany ; and provision was made tor application to 
authorised by the act the companies should par- parliament for powers, if needful. On a bill by 
ticipate in portions of each other’s profits, and a shareholder in the granting company, on behalf 
that the two former companies should not take of himself and all the other shareholders in that 
traffic on specified portions of their lines : — Held, company except the directors, against that com- 
that the agreement was ultra vires, and ought pany and the other company : -Held, that such 


Ch.*482 * 3 Jur. (N.S.) 775. gives to one company a limited power to run a 

A stipulation to divide the profits earned upon portion of its traffic only, when it is necessary for 
the common portion of line held to be no such the purposes of its own traffic, over the line of 
fraud upon the shareholders of either company another railway company. Which v. Mirlien- 
as rendered the agreement between the companies head, Lancashire and Cheshire Junction My., & 
invalid. -'Skrewslmry a r nd> Birmingham My. v. De G. & Sm. 562 ; 16 Jur. 1035. 

L. J K. W. My., 17 Q. B. 652 ; 21 L. J., Q. B. 89 ; A bona fide agreement by deed was executed 
16 Jur. 311. by the plaintiffs and the defendants, two railway 

companies. The deed provided, first, that the 
Effect of s. 87 of Hallways Clauses Act.] — The defendants might, for twenty -one years, pass 
object of s. 87 of the Itajlwavs Clauses Act, 1845, over the railway of the plaintiffs, and have 
is to enable one railway company to contract for free use of their works and conveniences, with 
the passing of its trains to the limits of the rail- engines and waggons, for the purpose of carrying 
way of another company, with the incidents coal. Secondly, that such passage should be had 
which ordinarily attach to such power of passing, and made on payment of the tolls, and under 
including that of stopping at the stations on the the following restrictions and conditions ; that is 
line, and carrying passengers and goods to and to say, when the quantity of coal carried over 
from such stations. But it does not enable one any part of the plaintiff's railways to the defen- 
failway company, under colour of passing over dants’ railway, and thence to certain places, 
the line of another company, to carry the whole should not amount to 125,000 tons' in the period 
of the traffic of the other railway over which it j of six calendar months, during the term of 
may agree to pass. Simpson v. Menison, 10 Hare, twenty-one years, then the defendants would 
51,; 10 Jur. 828. pay to the plaintiffs such toll for such passage 

An agreement by one railway company for the for such period of six calendar months as would, 
payment to another of such an amount as will, with any clear profit which might be made by 
after answering all expenses and liabilities, the plaintiffs before the same period after pay* 
furnish a certain dividend on the paid-up capital ment of all annual and half-yearly charges for 
of such other capital, is not an agreement for the interest and outgoings, and all" expenses of 
payment of a toll within s. 87 of the Railways management or otherwise, be sufficient to enable 
Clauses Act. Ib. , the plaintiffs to pay such dividends as might 

Semble, a toll is a payment for the right of become payable in respect of any guaranteed or 
passing along a highway, public or private ; it is preference stock of the plaintiffs already issued 
a payment connected with the passing over, and or thereafter to be issued with the consent of the 
should probably be reserved with reference to the defendants, and also a clear net dividend at the 
number of carriages passing over the line. Ib. rate of HI. per cent, per annum for such period of 
A railway company contracted with another six calendar months upon the ordinary capital 
for the use of the line of the latter for a term, at stock for the time being of the plaintiffs ; and 
graduated tolls, according to the tonnage carried, when the quantity of coal for any such, period 
whieh were to be a charge on the tolls and dues of six calendar months should exceed 125,000 
of the former company. The former company tons and not 150,000 tons, such sum as would 
had no express parliamentary power thus to make up. in manner before mentioned the 
charge its tolls -Held, that the charge was of demand upon the preference stock, and 37. 5s. 
too doubtful legality to be enforced by an Injunc- per cent, upon the ordinary stock : and when the 
t,i&11 co restrain Hie former company iron paving puuiti y of coal during the iikv period < f W. 
a dividend io ;rs bharcTioldars until tin* sums due calendar moiuhs wionld exceed. 150.000 lens an 1 
upon the ag*eemen» wm-e provided for, no case nor 175,000 tons, such sum as would main up in 
boutg mad ufc sh wing a probability oi: tbert like manner the 11 idem! rpon tin pr fereiico 
being no fund lorrhcommg to ansv r the demand stock, ami HI IQs. per cent, upon the ordinary 
f/ 1 £>‘ nf thlorhxJnr( My.x. G-.X.My sroek, iml sc on progressively up > the carriage 

H De G. 51. k Or. 578: 22 L. J., Oh. 761 ; 1 \\ . R. 20 A of upw ards of 400,000 tons during any such period 
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complete their railway, and that twelve months, 
after the opening of the railway for public 
traffic, the North Eastern company were 1,4 ever 
thereafter to maintain the same in substantial 
repair and in good working order and condition.” 
Landslips from time to time occurred at various- 
places on the railway during the eight years after 
; its opening for traffic, the North Eastern com- 
pany alleged that the landslips occurred owing 
I to the nature of the strata through which the 
cuttings had been made, and the original defec- 
tive construction of the line. The North Eastern 
company executed certain works to make the 
line safe for working. In so doing they made 
good defects in the original construction of the 
line, the cost of which they sought to recover 
from the Scarborough company : — Held, that on 
the true construction of the working agreement, 
the expenditure incurred should be borne by the 
North Eastern company. X. E. My. v. Seav- 
fommgh and Whitby My., 8 Ev. k Can. Trail. 
Gas. 157 — 0. A. 

Maintenance and Possession of Premises, j 

— The 8. railway company were authorised by 
their act to “make and maintain” a railway, 
with all proper stations, approaches and works, 
and were empowered to transfer or sell the 
railway before or after completion, and all the 
powers of the company, to the D. railway com- 
pany. By a working agreement, the terms of 
which were incorporated in the act, it was pro- 
vided that the 8. company were to complete the 
line, and that, when completed, it should be 
maintained and worked by the I). company in 
perpetuity, and that they were to pay an annual 
sum to the IX company. On the completion 
of the line the I). company took possession of and 
worked the same under the 


the clear profits made by plaintiffs during the 
same period would. pay the dividends upon the pre- 
ference stock, and 61. per cent, upon the ordinary 
stock. The deed went on to provide with respect 
to the calculations of the number of tons, and 
that if the payment made by the defendants 
for any period of six months once made up 
4 l. 10,s*. per cent, upon the ordinary stock of the 
plaintiffs, it should never otherwise recede : — 
Held, that the contract was not ultra vires, but- 
ene which the companies were competent to 
enter into, and valid in law, the payments to be 
made being tolls within s. 87 of the Railways 
Glauses Act. G. X. My. v. South Yorkshire My ,, 
9 Ex. 642 ; 28 L. J.. Ex. 186— Ex. Ch. 


was to have running powers over the Llanelly 
Railway Company’s lines, subject to its by-laws ; 
was to be at liberty to have its own staff at its 
stations, and be allowed a reasonable sum for 
cartage, clerkage, kc . ; the latter company was 
to be at liberty to call on the North Western 
Company to carry passengers and goods for the 
Llanelly Company upon its local lines, and both 
sets of directors bound themselves to send by each 
other’s lines all traffic not otherwise consigned. 
Such an agreement appeared to be authorised 
by s. 87 of the Railways Clauses Act, 1845 ; and 
any differences arising between the two com- 
panies occasioned by any hardship felt in the 
working of the agreement, on either side, might 
be made the subject of arbitration under 22 k 28 
Viet. c. 59. Llanelly My. v. L. <$■ jV. IF. My., 45 
L. J, Ch. 589 : L. R.*7 H. L. 550 ; 82 L. T. 575 ; 
28 W. R. 927. 

Whether s. 92 of the Railways Clauses Act, 1845, 
does or does not convert railways into public 
highways, and whether that section be or be not 
controlled by s. 87 of the same act, giving powers 
to companies to enter into agreements as to 
passing over or along each other’s lines, yet when 
an agreement as to the terms of passing over or 
along each other’s lines has been entered into 
between railway companies, their rights in 
respect of such passing depend upon the terms 
of the agreement, and are no longer governed 
by the provisions of the Railways Clauses Con- 
solidation Act. G. X. My. v. Eastern Counties 
My.. 9 Hare, 806 ; 7 Eailw, Cas. 643 ; 21 L. J., 
Ch. 837. 


agreement, but no 
sale to them of the railway had been effected. 

possession the 
powers in 
access to 

station on the line, erected some stone steps 
t the station _ 

moved. In an action for a mandatory 


While the D. company was thus _ 

8. company, acting under the alleged 
the act, in order to provide a better 


which the IX 


Serenmh s, Maidstone, and Tunbridge My. v. 
L., C. 4* B. My 48 L. J., Ch. 513 ; ’ll Ch. IX 
625 ; 40 L. T. 545 ; 27 W. R. 672. 

Under a power to “maintain” a railway and 
works, reasonable improvements, consistent with 
the purpose of the undertaking, are included. I h. 

Local Traffic— What is.] — When two 

railway companies gave mutual running powers- 
to one another over parts of their respective 
lines, with a stipulation that local traffic should 
be respected : — Held, that by local traffic was 
meant- the traffic between two stations, both 
being on one of the lines over which the running 
powers extended. Midland My. v. Manchester , 
Sheffield, and Lincolnshire My., 22 L. T. 601. 

Rights on Amalgamation.] — A railway 

company, A., made an agreement with another 

" ^ 4 y, B., to allow B. to carry 

passengers and goods over the A. line on certain 
to I terms. "There was a station at the A. line, towards 


Construction of Agreement.]— Construction of 
an agreement between two railway companies, 
enabling one to pass over and use the railway 
stations, watering places, and sidings upon and 
appertaining to the other, and giving the right 
of access to such parts of the stations and 
appurtenances as were necessary to the traffic on 
and over the other, with a covenant to give the 
same facilities and assistance as its own traffic 
of the like character should receive. Ib. 

One railway company having granted to 
another, the use of its lines and of all conveni- 
ences upon the lines, cannot object to its grantees 
using the rights so granted for any purposes to 
which it may be able to apply them, even if the 
grantors were not entitled to use them for such 
purposes, sernble. 1 b. 

Maintenance in Substantial Repair — I railway company 

Original Defects.] — A working agreement pro-!] 

Tided that the Scarborough company were C, - — ,, . - 
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tion of Great Northern Company should book and 
bute a invoice, and cause or permit to be conveyed or 
amated despatched by and along the lines of the Sheffield 
■anches, Company, all traffic originating upon any of the 
>mpany lines of the Great Northern Company, for which 
applied the railways of the two companies formed a con- 
mn the venient route “ not otherwise specially consigned 
ty upon or addressed,” or the subject of agreements (if 
.gh any any) subsisting with other companies. The 
i York - Sheffield Company in like manner contracted to 
L. Cas. carry on its lines (mutatis mutandis). By an 
767 ; 4 agreement between the Sheffield Company and 
the Midland Company, by which running powers 
and access 
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to Manchester over the Sheffield lines 

User of New Junction or New Con- were conceded to the Midland Company, the 

nection.] — A. company, being owner of a station, effect was to give the latter company a through 
entered into agreement with B. company to make route to Manchester wholly independent of: the 
anew junction between their respective lines, Great Northern Company. On application for an 
so that B. company might use such station. C. injunction to restrain the Sheffield company from 
company, having running powers over A. com- carrying out this latter agreement: — Held, that 
pany’s line, subsequently entered into agreement the Sheffield Company had not been guilty of 
with B. company for use of B. company’s line. An fraud or breach of that (agreement, and the 
attempt of C. company to go from B. company’s injunction refused. G.L. By.v. Manchester, 
line to A. company’s line over the junction was Sheffield , and Lincolnshire By 5 L. T. 667. 
resisted on the ground that C.’s agreement with 

B. did not give a right to use such junction : How Determinable.] — The usage and rules of 
—Held, that the effect in law of the right to law applicable to the determination of contracts 
make the junction was to make the two lines for hiring, service or partnership, have no appli- 
one continuous line, which the public had a right cation to contracts between railway companies, 
to use, and therefore also a company working An agreement between railway companies not 
under arrangements with companies owning the ultra vires, and by its terms unlimited in duration 
two lines, Midland By. v. G. IF. By., 42 L. J.. Ch. of time, can only be determined, failing mutual 
438 ; L. R. 8 Gh. 841 ; 28 L. T. 718 ; 21 W. B. 657. consent, by an act of parliament. Llanelly By. 

The court refused to restrain one railway com- v. L. JS r . W. By., 45 L. J., Ch. 589 ; L. R. 7 
pany from using the station of another, under H. L. 550 ; 82 L. T. 575 ; 23 W. B. 927. 
an agreement which was made between the two The Llanelly Railway Company executed an 
companies before a connection had been estab- agreement by which it conceded to the London 
lished between the company using the station and North Western Railway Company running 
and a third company, which brought such third powers over its lines, subject to the company’s 
company into competition with the company to by-laws and to the payment of dues. The 
whom the station belonged, it not being clear agreement specified no limit as to its duration, 
that the right of the defendants to use the station nor that either company was to have power to 
was not intended to be given by their special act, determine it, but some of its terms indicated that 
the agreement being open to the construction it was intended to be permanent. It provided 
that the extent and terms of the station accom- that, whether the running powers were exercised 
modation were from time to time to form the or not, there should be a complete system of 
■subject of reference to arbitration, and there through booking, and that the two companies 
being no award specifying the time at which it should send by each other all traffic, not other- 
should determine: the rival or competing com- wise consigned, to or from stations on the lines of 
pany having also been in existence at the time each whenever such lines formed the shortest 
tfie agreement was made, and the plaintiffs being route : — Held, that these provisions constituted a 
therefore at that time aware of the possibility of sufficient consideration to support the agreement, 
the competition afterwards arising; and,, sup- so that neither company could determine it 
posing the question to be doubtful, the balance without the consent of the other on the ground 
■of convenience preponderating against granting of want of reciprocity, although it neither gave to 
the injunction. Midland By. v. Amber gate, the Llanelly Company any running powers over 
Lotting ham, and Boston By., 10 Hare, 359 ; 1 the lines of the London and North Western 
W. R. 162. , Company nor laid any obligation on the latter 

company to exercise the powers conceded to it. 

. Enforcement.] — Where an agreement was lb. 

-entered into by two railway companies giving In 1848 the East Lincolnshire Railway Com- 
mutual rights of running trains on each other’s pany agreed with the defendants that a ‘station 
lilies, and company A. had possessed and enjoyed on the defendants’ line should be used equally bv 
for several years the rights granted to them, both companies, but should be subject to the bv- 
while company B. took n< steps to enforce the laws of the lefendauts md flint a committee of 
'Stipulation m their favour ami allowed rhi time throe from each board should * e appointed t< 
to expire within which it should have been per- arrange the working of flte traffic, Ac. : that the 
formed, an injunction was granted to restrain . cost and maintenance of the station and the 
company B: from disturbing the enjoyment of working should be borne by the two companies : 
the rights of company A. G.'L By. v. Lan- equally; that the defendants should afford to the' 
■cuxinreanu Yorkshire By 1 hrn A 0. cl. See East Lincolnshire Railway Com nan v facilities 
6 ,\ -Aaw-Vu. chesti r, Sheffield, a ad Local o for access to rhe Gr »t Grimsbv 1 - cks ; and that 
•share By., B I)e G. & Bin. 138 ; 16 Jur, 146, infra, the East Lincolnshire Railway Company should 
•R? ao agweinent between t 'wo^rrojwuy :om give up a piece :if land lo the defendants tlm 
panics, which was to last for fifty years, the the defendants should have the right of running 
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with their engines, &c. } on the East Lincolnshire ! 
line between Great Grimsby and Louth ; and 
that the East Lincolnshire Kail way Company 
should have the same right over the defendants’ 
line between Great Grimsby and New Holland, 
paying in either ease 66 per cent, of the gross 
receipts to the company whose line was used ; 
and that each company should provide station 
accommodation for the other at New Holland 
and Louth respectively for three years, as therein 
mentioned. The said East Lincolnshire line of j 
railway became vested in the plaintiffs as lessees j 
thereof, for 999 years. Disputes arose between j 
the companies, which ended in the defendants 
preventing the plaintiffs from running their 
engines, Ac., on the line between Great Grimsby 
and New Holland, and giving them a formal 
notice to determine the agreement. On motion, 
an injunction was granted to lestrain the defen- 
dants from obstructing the plaintiffs running 
their engines, Ac., over that part of the defen- 
dants’ line mentioned in the agreement : — Held, 
that the agreement was permanent, and could 
not be determined without the consent of both 
parties, and was not a mere licence revocable at 
the will of either. An agreement to grant an 
easement of this nature to a corporate body need 
not be by deed, and might be permanent, although 
it was to the company only, and not to the com- 
pany and its successors. G. X. Ry. v. Mu rich ester, 

Sheffield and Lincolnshire Ry ., 5 De G. & Sm, 138 ; 

36 Jur. 146. 

Held, also, that the terms of the contract were 
not too vague, but that the user conceded was 
one consistent with the proper engagement of the 
railway, the subject-matter of the contract, and 
with the rights of the granting party ; held, also, 
that this court will grant an injunction, restrain- 
ing the defendants from acting contrary to a 
negative agreement, although it cannot specifically 
enforce the performance of the whole of the agree- 
ment. lb. 

Kailway Commissioners — Jurisdiction to Re- 
vise,] — In 3858 two railway companies entered 
into a working agreement under a special act, 
which enabled them so to do, with this proviso, 

“ That no such agreement shall be valid until 
the same has been approved, both as to the 
period ol ! its continuance and in other respects, 
by the board of trade.” The 17th clause of the 
agreement empowered the board of trade, once j 
in every ten years, “ to cause this agreement to 
be revised, but in the interest of the public 
only,” In 1873, the powers and duties of the I 
board of trade " under any special act with 
respect to the approval of working agreements 
between railway companies” were transferred 
to the railway commissioners : — Held, that the 
power given under clause 17 of the agreement 
to the board of trade, was a power with respect 
to the approval of a working agreement, and 
was also a power under a special act, so that the 
railway commissioners had power to revise the 
agreement, and to consider it, in the interest of 
the public. If udder s field Corporation v. G. X. 

Ry., 50 L. J., Q. B. 587. 

Reference to Arbitration of.]-—- See post, 

col. 1526. 

Arbitration Clause — Notice to Terminate.] — 

An agreement between two railway companies , t 

by which one had a right to run over the other’s of the D. & A. line, 
lines, contained a clause referring all matters in T 
difference >etween the parties to arbitration. July, 1879 (42 A 43 Viet. c. 


tion and must accordingly be referred. Manelljf 
Ry.v . L. & X. W. Ry., 20 W. K. 898. Affirmed 
45 L. J., Ch. 539 ; L. K. 7 H. L. 550 ; 32 L. T. 575 j. 
23 W. If. 927. 

— — Ouster of Jurisdiction of Court,}— *■ By 

an agreement of the 26th of February, 1860, and. 
afterwards confirmed by act of parliament, the 
plaintiff company agreed to construct a line of 
railway between certain termini, and the defen- 
dant company agreed to work it, and during the 
continuance of the agreement to develop and ac- 
commodate the local and through traffic thereon, 
and to carry over it certain traffic particularly 
specified ; and it was agreed that all differences, 
under the agreement should be determined by a 
standing arbitrator to be named by the com- 
panies in January in each year, or failing such 
nomination, by the board of trade on the 
application of either company in February in 
each year: and that all such clauses of the acts, 
of parliament for the time being in force in 
regard to railways as should relate to the settle- 
ment of disputes by arbitration should, as far as 
applicable, and except as therein otherwise 
provided, be deemed incorporated with the- 
agreement, and that the agreement should con- 
tinue for 999 years from its date. The plaintiff 
company constructed the line, and the defendant 
company entered into possession thereof, but 
carried a large proportion of traffic which ought 
to have passed over the plaintiffs’ line by other 
lines belonging to the defendant company, and 
a bill was filed to restrain the defendant com- 
pany from so doing : — Held, first, that inasmuch 
as no standing arbitrator had been appointed in 
accordance with the agreement, the jurisdiction 
of the court was not ousted ; and secondly, that 
the case was one in wh ich the com* t could inter- 
fere by injunction. Wolverhampton and Walsall 
Ry. v. L. $ X. W. Ry ., 43 L. J., Oh. 131 ; L. It.. 
16 Eq. 433. 

Injunction to Restrain from Proceeding.] 

— The Judicature Act, 1873, s. 23, sub-s. 8, has. 
given no power to the high court to issue an 
injunction in a case in which no court before 
that act had power to give any remedy whatever... 
Therefore the high court has no jurisdiction to 
issue an injunction to restrain a party from pro- 
ceeding with an arbitration in a matter beyond 
the agreement to refer, although such arbitration 
proceeding may be futile and vexatious : — • 
Semble, per Brett, L.J., that the Judicature Act. 
1873, has dealt only with procedure, and not with 
jurisdiction at all, and that if no court had power' 
to isspe an injunction before that act, the high 
court has no' such power now. North London, 
Ry. v. G. X. Ry .. 52 L. J.. Q, B. 380 ; 11 Q. B. D. 
30 ; 48 L, I. 635 : 31 vV. K. 490-0. A. 

Transfer of Line — Commencement of Pay- 
ment] — The Caledonian Railway Company for 
thirteen years up to July, 1879. had been pro- 
prietors of the JX & A. railway, and had incurred 
certain liabilities in fespeet to payment of 
dividends to preferen card o .'din ary shareholders 
' " ' ” The preamble of the North 

| British Railway (D. & A. joint line), passed 
■ - - " civ *), set ^ tafk 
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the two old ones, with additional powers, and 
that the amalgamation of the companies did not 
affect the responsibilities of the surety or G-. 
L. 4' B. By. v. Goodwin , 6 Eailw. Gas, 177; 
8 Ex. 736 ; 18 L. J., Ex. 337. See 8. C\ 3 Ex. 
320 ; 18 L. J., Ex. 174 ; Eastern Union By. v. 
Cochrane , 9 Ex. 197 ; 7 Eailw. Gas. 792 ; 2 C. L. E. 
292 : 23 L. X, Ex. 61 ; 17 Jur. 1103 ; 2 W. B. 43. 
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that it was expedient that the Caledonian and 
North British companies should have equal 
rights and powers, and be subject to equal 
liabilities over and with respect to the D. k, A. 
line. Sect. 3 provided that on and after the 1st 
February, 1 880, called the “ vesting period,” all 
interest which the Caledonian possessed should 
be transferred to the Caledonian and North 
British jointly and in equal proportions in 
manner hereinafter provided by the act. Beet. 6 
provided that the consideration for the transfer 
of the joint line should be as follows : u (1) From 
and after the vesting period the company (the 
North British) shall pay to the Caledonian 
Hallway Company half-yearly, on the 1st of 
March and 1st of September in each year, a 
sum equal to one-half of the aggregate of the 
'following half-yearly payments, for which the 
Caledonian Kail way Company are now liable in 
respect of their acquisition of the D. & A. rail- 
way.” The Caledonian Eailway Company 
-claimed that under this section, there was a 
half-yearly payment amounting to 5,903 1. 15s. 
due on the 1st of March, 1880 : — Held, that the 
liability to make payment in 1880 did not arise 
till September, the time of payment applicable 
to the first six months following the 1st of 
February, 1880. Caledonian By. v. North 
British 6 App. Cas. 114 ; 29 W. E. 685— 
H. L. (Sc.) ' 

7. Amalgamation. 

Position of Officers on.]— A bill was filed by 
a former officer of a railway company to obtain 
distribution of a sum of money which had been 
set apart for the compensation of the officers of 
the company on its amalgamation with another 
company. An inquiry was directed, and the 
chief clerk found that he was an officer of the 
company, at an average salary of 500Z. a year, 
although at the actual time of the amalgama- 
tion he only held the appointment of consulting 
engineer, at the annual retaining fee of lOOZ., 
and in arriving at this result the chief clerk took 
into consideration his former engagement of 
traffic manager. The chief clerk submitted to 
the court what shares the persons entitled were 
to take. The other parties appealed from the 
decision of the chief cleric as to the right of the 
party to participate in the fund : — Held, that he 
was an officer of the company, and that the 


Effect of, on Agreement to withdraw Opposi- 
tion.] — A landowner, being a peer of parliament, 
entered into an agreement with the projectors of 
a railway, stipulating that they should take cer- 
tain portions of his land, and pay him specified 
sums for the same, and by way of compensation 
for permanent injury to his mansion and estate, 
that they should execute certain works of utility 
and ornament on his property, and make and 
maintain a station adjoining or near to a par- 
ticular road, at which all trains passing along 
the railway should stop for the accommodation 
of passengers, and for the receiving and unload- 
ing of goods, luggage, carriages and horses ; 
with a provision that the landowner should with- 
draw his opposition to the bill of the projectors 
and co-operate with them, and use his best en- 
deavours to prevent the bill of a rival company 
from passing into law, but that if the bill of the 
rival company should pass, then the first-men- 
tioned company should pay him certain sums for 
the land the rival company might take, and 
recover from the latter and pay to the first-men- 
tioned company the largest amount of price and 
compensation which could be obtained ; and also 
a provision that either of the parties might deter- 
mine the agreement by notice to the other, if the 
bill of the first-mentioned company should not 
pass within six months ; and a further provision 
that if the two projected companies should be 
amalgamated, the amalgamated company should 
pay certain sums to the landowner as purchase- 
money and compensation ; and that the cove- 
nants* and agreements concerning the purchase 
and taking of land, not making deviations with- 
out his consent, and the making and maintaining 
such station, and all other the covenants and 
agreements thereinbefore contained on the part, 
of the first-mentioned company, so far as the 
same should be applicable, should be performed 
by the amalgamated companies. By an act 
passed within six months, the subscribers to the 
two projected .companies were incorporated in 
one body, and authorised to make certain of the 
projected lines of railway, and it was enacted 
that the shareholders of each company should 
be entitled in certain rates or proportions to the 
shares of the united company i — Held, that, 
notwithstanding the bill of the first-mentioned, 
company did not pass, the agreement could not 
be determined by a notice given by the pro- 
jectors who were parties to the agreement, or 
by the amalgamated body. Lindsey (Bari) v. 
Capper, 2 Ex. 801 — Ex. Ch. Affirmed" 3 
H. JL Cas. 293. 

The amalgamated company having then taken 
the land referred to in the agreement, and paid 
account of the company or committee, then the for it the price thereby stipulated, and having, 
obligation in be void. The surety pleaded that in a suit in equity brought against them by “he 
the bond was made before the passing of an act to landowner, claimed the benefit of the ugree- 
consolidate .the L. & B. and L, Sc 0. railway ment, he filed a bill for a specific performance 
companies and that Hie action was emnmcmwd of his cmitrac v h < in projectors of tin 
d't wards, md that the L. & C. railway com- mentioned company : — Held,* n iq it , hat the 
pany thereby became dissolved Held, that t-he union and incorporation of the shareholders of 
pica was bad, and was no defence to the action, the two companies in otic body arid the con soli - 
inasmuch as the rev company was chi same as dation of their several shares under the act of 
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within affixed to the shareholders’ hook, which, however, 
at the did not then contain the names of the share* 
agree* holders in the extension line. The latter were 
by the added in March, 1847, when one of them, that 
npany, of L.. was inserted ; three calls were made, the 
65 ; 22 first was dated previously to the insertion of 
the extension subscribers in the shareholders’ 
book ; the two others after that insertion ~ 
— Two Held, that the act did not amalgamate the two 
which companies, and that even if the directors 
other, possessed a power of amalgamation, the resolu- 
is ern- tion of September, 1816, was not an exercise of 
nittees that power so as to render L. liable for any one 
taking, of the calls at the suit of the Midland Great 
} same, Western. Midland Great Western. My. v. Leech, 
way or 3 H. L. Gas. 872. 

le'two. ^ e f eree under Contract.] —A contract between 
form a a ra dway company and certain contractors for 
carried wor ^ s u P on the line, contained a stipulation, 
*etines *hat any difference arising thereon should be 
i deed re ^ erre ^ to T., “ if and so long as he should con- 
rectors ^ nue to be ^ ie company’s principal engineer.” 

> amal- ^ ter ma 5ving of the contract, the railway com- 

c l pany became merged in and amalgamated with 
srcised aT1 °^ ier railway company, under an act which 
[mated P rov i^ e ^ llrat, notwithstanding the amalgama- 
iins't a t ^ on ’ arK ^ partial repeal of the special act of 
ecuted ^ ie first-mentioned railway company, all con- 
Tibers’ tracts should be proceeded with and enforced as 
tenon ^ suc ^ re P ea * b a( l not taken place, the new rail- 
■ '■■■■ way company being in all respects with reference 
Dublin to suc b matters substituted for the former mil- 1 
1845 wa y company : — Held, that T., who still con - 
Western ^nued to be the engineer of a portion of the 
of its' termer railway, but was not the “principal 
• n engineer ” of the amalgamated company, was 

0 1 " the proper referee in cases of disputes arising 

out of the contract. Wansbeck Ily. and Trows- 

uonths daU ’ In re » L * R ' 1 C * P * 269 5 12 Jur * (»•»•) 746 * 
r regis- Arbitration — Method of taking Accounts — 
estern Jurisdiction.] — On an amalgamation of railway 

1 ^ rom companies under an act of parliament, some of 
rectors the shareholders filed a bill for the purpose of 
tpphed determining the principle upon which the 
exten- accounts were to be taken : — Held, that the 
n, and question being merely one of account as between 
name, two classes of shareholders for the determination 
t and 0 f w hlch the act of parliament, had provided 

Great sufficient machinery by means of arbitration, the 
under C0lI rt would not interfere, and the bill was dis- 
snt for juissed with costs. Tool v. G. W. Ily 39 L. J.. 
.gar to Ch4 5^2 ; 22 L. T. 781 ; 18 W. R. 825. 
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be said to lose its character of an express train 
by stopping at junctions connecting the line 
with other important lines, although it should 
stop at two such junctions within eight miles of 
one another. Hood v, N. E. Bi/\ 19 W. R. 523. 

Ordinary Trains.]— When a branch railway 
act gave a landowner the right to stop by signal 
ail ordinary trains : — Held, that accelerated 
trains, forming part of fast through trains from 
London, were not ordinary trains, though the 
fares charged were at the ordinary rate. Turner 
v. L. S' S. W. By., 43 L. J., Ch* 430 ; L. R. 17 
Eq. 561. 

When an act confers upon a landowner a 
private right creating a burthen upon a railway, 
and restraining the directors from regulating the 
traffic so as best to accommodate the public, it 
must be construed strictly. Ib. 

Hot under Control of Company.] — A railway 
company covenanted with the builders of refresh- 
ment rooms at a station on the line of railway 
that all trains which should pass the station 
carrying passengers, not being goods trains or 
trains to be sent express or for special purposes, 
and except trains not under the control of the 
company, should stop for a reasonable period 
of about ten minutes. The postmaster-general, 
proceeding under 1 & 2 Yict. c. 98, which was 
passed before the covenant was made, required 
the company to run a train carrying mails at a 
certain hour, and stopping at the station for five 
minutes only: — Held, that such a train was a 
train “ not under the control of the company ” 
within the meaning of the exception. , Phillips 
v. G . IF. By., 41 L. J., Ch. 614 ; L. E. 7 Gh. 
409 ; 26 L. T. 532 ; 20 W. R. 562. 

“All Passenger Trains.”]— By feu charter, 
dated 18(53, between A., the proprietor of land 
through which a railway was authorised to run, 
and the railway company, it was provided that 
the company should be bound to erect on a piece 
of ground conveyed to them by A. at a nominal 
feu rent, “a station for passengers and goods 
travelling by the said ” railway, “ at which all 
passenger trains shall regularly stop,” to be 
called Crathcs station. The station was erected. 
Subsequently certain trains were run, namely 

(1) excursion trains at low fares to certain places 
on the line, but not to Orathes station. They 
were advertised by special handbills, and were 
not included in the time tables except in error. 

(2) Trains called the Queen's messenger trains, 
ran by arrangement with the home office, who 
paid the railway company a subsidy. (3) Trains 
called the post-office trains, ran by arrangement 
with the post-office, for which a subsidy was 
also paid. The Queen’s messenger trains and 
the post-office trains only ran during her 
majesty’s stay at Balmoral ; . hut they were 
advertised in the railway company’s time table, 
and through passengers were allowed to travel 
by them. They stopped at Crathes by signal, 
but did not stop regularly for setting down or 
taking up passengers. There was no contract 
with the home office or post-office that they 
should not do so. A. sought declarator that ail 
trains, including the above, except, only such 

■ as might be hired for an individual or individuals 

■funt* Tvie iV ovnlnt5i',rn 1‘nc.a, J 


differed from ordinary passenger trains, and did 
not come within the obligation. Burnett v. 
Great North of Scotland By., 54 L. J., Q, R. 531 ; 
10 App. Cas. 147 ; 53 L. T. 507 — H. L. (Sc.) 

Amalgamation — Injunction.] — In 1846 two 
competing lines of railway, the D. N. and the 
L. & Y., being before parliament, L. agreed with 
eleven persons (the promoters of the D. N. rail- 
way) to give them certain portions of land, at 
different prices ; to withdraw all parliamentary 
opposition from them, and offer every description 
of opposition to the L. & Y. railway ; and that 
if an amalgamation took place on any grounds,, 
he would not oppose the amalgamated company. 
In case of the amalgamated company obtaining' 
their bill, they were to adopt this agreement and 
all the covenants, Ac., one of which was that the- 
I). N. railway company were to build a station 
near T., at a point to be approved by L., at 
which station all trains should stop. The two- 
companies did amalgamate, by the name of the 
“ (Jr. N. Railway Co.” Litigation took place, 
both in equity and at law, upon the construction 
of the agreement, the validity of which was. 
never impeached in such litigation. The G. N. 
company now refused to stop their express trains- 
at the T. station : — Held, first, that the agree- 
ment was legal in itself, was now decided by 
authority, but, semble, that if such authority 
had been wanting, it would not have been open 
to the defendants now to impeach it, after having- 
brought it forward as a defence in former litiga- 
tion. Secondly, that the balance of inconvenience- * 
on stopping such trains was in favour of a specific- 
performance of the agreement, and that the 
court would not hesitate to interfere to restrain 
a breach of it on interlocutory application.. 
Thirdly, that the amalgamated company’s act 
having been passed without opposition by L. r 
which might reasonably be supposed to be in 
consequence of the agreement, acts done by the- 
company under their act were to be looked at 
as if done under the agreement. Lindsey (Early 
v. G. N By., 10 Hare, 665 ; 22 L. J., Ch.' 995 
17 Jur. 522 ; 1 W. R. 257. 

“ First-class Station.”]— A railway company 
having covenanted with a landholder that they 
would use a piece of land purchased from him as- 
a first-class station for the purpose of taking up 
and setting down passengers, was restrained 
from running any trains other than mail or 
express or special trains without stopping at the 
station built thereon. Hood v. N. E. By., L. R.. 
8 Eq. 666 ; 20 L. T. 970 ; 17 W, R, 1085.* 

. 9. Bookstalls. 

Lease — Construction.] — A railway company 
granted to two lessees the sale and exclusive.' 
licence ami privilege, for ten years, of selling 
books and other publications at such of the 
company’s stations as the lessees should think 
fit, and of using the bookstalls thereat respec- 
tively, and covenanted that all books sent by 
the lessees to be sold, pursuant to such licence, 
should be convoyed by the company’s train to- 
any such station without any charge ; and 
warranted quiet and peaceable onjoymenl ; — 
Held, firs as o stations whei s bookstalls w rt 


in existence at the date of the grant, that the 

,- .- t „-, v * . , - , . , company must be taken to have granted the.' 

messenger trams am th post-office trains, fell user of those specific stalls, ant if 'not, still it 
within the terms of the contract ; but that the was incumbent on the company to shew that 


j stalls to which it attempted to remove the 

i - q , jh/q:a::q:hJ.;a a : , - ; ../J.. q:; J 
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company that his firm should have a leas 
such refreshment rooms for a term co-extei 
with the lease of the hotel. The only evic 


lessees would he equally convenient. ' Holmes y. 

' Eastern ■■ Counties Ily„ 8 Kay. &• J. 675 ; 3 Jur. 
(N.s.) 737 ; 5 W. B. 870. 

Held, secondly, as to other stations, that if the 
lessees' could he entitled, in any case, to ..erect 
stalls thereat, the court would make a declara- 
tion to that effect, because the court could not 
■judge whether sales from stalls, or by eolportage, 
should be adopted ; and also, because such a 
declaration would lead to continual applications 
with reference, to the gradual increase in size of 
the; stalls. I Ik ■ 

Held, thirdly, that the privilege of selling 
hooks, &e., authorised a bona fide sale to pas- 
sengers and such other persons as ordinarily 
attended the company’s stations on business 
connected with railways, and not a general 
agency, consequently that the lessees - were not 
entitled to free carriage, except in respect of 
books to be so sold. II. 

Eating.] — See Bates and Bating. 


of which the specific performance could he 
granted was proved, and that in any case the 
court could not enforce specific performance 
of an agreement by a director with the company 
for the benefit of himself or his firm ; and, 
secondly, as to the up-line refreshment rooms, 
that the occupation was not determinable at the 
mere will of the company, and that G. was 
entitled to have the agreement of 1840 carried 
into effect by having a deed executed to him as 
the assign of A., with all proper provisions 


Specific Performance — Termination of company to the committee pursuant to me said 

Occupation.] — In 1840 a railway company entered act, or should by such secretary be demanded of 
into an agreement under seal to grant A. a lease the company by a written demand in the form 
for ninety-nine years of the hotel to be erected given in the schedule to the said act, and reciting 
at X. station, with power for the company to that it was of paramount, importance that the 
determine the lease if any complaint as to the adjustment of such accounts by the clearing 
mode of carrying on the business should not be system should not be disputed and should bo 
remedied within three months after notice of indisputable, it was by the said deed < further 
such complaint. It was also agreed that the declared and agreed that the said sureties were 
lessees “should have the occupation of the not to be at liberty to dispute the amount 
refreshment rooms at X. station, subject to the which should be so settled and adjusted by such 
same restrictions and provisions as relate to secretary, as due from the company to such 
the carrvin® on the business of the hotel, both committee, or which should be settled and 
as regards the quality and prices of provisions, determined by such secretaiy as the amount to 
and management thereof.” The lease granted be contributed to the furnk of the c earingsystem 
in pursuance of tl - agreement v is confined by the company, and which should be deeded 
to the hotel, and contained no mention of the by the clearing committee to be the balance or 
refreshment rooms The i shmei rooms on sum payable »y th company, or the amount 
them lin adjoining the hotel had been always which should as Moresaid lit demanded by the 
icenpied with it in 1813 15 i direct . the secretary : and every such amount saould be 
eoropan y (head oi a firm at X who were payable and forthwith paiu by the said sureties, 
mmes of tin h ise oi the hotel) meet l at no wit u-t mding ar y error o, nteged error in 
a cost of 200/. refreshment rooms on the down law, in principle or m lachano nc, plea or acre uee 
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required in any action or proceedings under the 
said deed which should be admissible or required 
against the said company under the said act 
Held, that construing the words of the covenant 
according to their obvious and ordinarily reason- 
able meaning, the demand of the secretary made 
in accordance with the terms of the covenant 
was alone sufficient to entitle the plaintiffs to 
sue the defendants for the amount so demanded, 
it being the manifest intention of the parties 
that such demand should ibe conclusive in the 
matter: and also that the word “or” prefixed 
to the several alternative clauses in the deed of 
covenant was meant to have its usual meaning 
as a disjunctive conjunction, and could not 
therefore be read in a conjunctive sense as 
‘‘and.” Benson v. JDunn,H% L. T. 848. 


Counties Ry 12 M. & W. 237 ; 13 L. J Ex. 265 ; 
3 Railw. Cas. 637. 


Where no Accommodation Works,] — By 

the construction of the act 3 & 4 Will. 4, 
c. xxxiv., establishing a railway, a party whose 
property has been cut through by the railway is 
entitled to cross it at any point by himself, his 
servants and cattle, in order to get to his land on 
the other side, unless the company, under the 
provisions of the act, makes a sufficient and 
proper communication for him to pass from one 
side of it to the other. Grand Junction By. v. 
White , 8 M. & W. 214 ; 10 L. J., Ex. 292. 


D. TRESPASS ON RAILWAY. 


By Cabs,] — A railway company was possessed 
of a thoroughfare -which had the appearance of a 
public street. The company allowed certain 
cabs to stand in the thoroughfare upon payment 
of a weekly sum by the drivers. A person, not 
being one of. the drivers who paid, stood his cab 
in the thoroughfare, and refused to leave when 
requested on behalf of the company to do so : — 
Held, that he was a wilful trespasser within 
3 & 4 Viet. c. 97, s. 16. Fo-ulger v. Steadman , 42 
L. J., M. C. 3 ; L. It. 8 Q. R. 65 ; 26 L. T. 395. 


Van outside Public-house.] — G. kept his van 
standing for twenty minutes outside a public- 
house, during part of which time he was refresh- 
ing himself within. The ground upon which the 
van stood was part of the premises of a railway 
company, whose station was close by, hut the 
only access to the public-house was across this 
ground, and the customers frequently went there 
with vehicles. Gr. was charged under 3 & 4 Viet, 
e, 97, b. 16, with wilfully trespassing on railway 
premises, but the justices considered his claim of 
right to use the ground as a customer .of the 
public-house to he bona fide, and their jurisdic- 
tion to be ousted thereby : — Held, that, as there 
might be a legal foundation for this claim of 


Public Right of Way before making Railway 
— Jurisdiction of Justices.] — The appellant was 
convicted by justices in petty sessions — (1) 
under s. 38 of 45 & 46 Viet. c. 214, for having 
unlawfully trespassed on a railway in such a 
manner as to expose himself to danger, and (2) 
under s. 23 of the Regulations of Railways Act, 
1868, for having been unlawfully on the railway 
after receiving warning not to go or pass thereon. 
There was, prior to the making of the railway, 
and prior to the acts of parliament authorising 
the same, a public right of way for persons on 
foot over the land now occupied by the railway 
I at the place where the appellant crossed, and 
the appellant went upon and crossed the railway 
in the assertion of the right of way which 
formerly existed, and believing that he was 
entitled to do so by virtue thereof : — Held, that 
the conviction on both summonses was wrong — 
(1) because the claim of the right of way set up 
by the appellant ousted the jurisdiction of the 
justices to determine the case : and (2) because 
there was no provision in the act of parliament 
extinguishing the right of way, which was conse- 
quently still in existence. Cole v. Miles, 57 
L. J., M. C. 132 ; 60 ,L. T. 145 ; 36 W. R. 784 ; 
53 J. P. 228. 


right, the justices came to a proper conclusion. 
Wilkinson v. Coffin, 33 L. T. 824. 


Undue Preference.] — If a railway company 
licenses one man to ply with carriages for 
passengers within their station yard, any person 
not so licensed may not do so, and if in attempt- 
ing to do so he commits a trespass within the 
meaning of s. 16 of 3 & 4 Viet. c. 97, the justices 
cannot acquit him on the ground that such 
licence is, in their opinion, an undue preference, 
and, therefore, contrary to 17 & 18 Viet, c. 31, 
s. 2. Hole v. Bigby, 27 W. R. 884. 


By adjoiningOwner— After receipt of Compen- 
sation.] — An owner of lands severed by a rail- 
way claimed compensation from the company, 
and it was submitted to a jury, who awarded to 
him compensation, on the footing that there was 
to he a total separation of the land without any 
communication being made, and he received from 
the company the amount awarded as such com- 
pensation Held, that the verdict of the jury, 
and the tch cipt oi co npe matron under it, was an 
arrangement with the company : and that the 
party had no right afterwards to cross the rail- 
for the purpose of the occupation of his 
lands, and was, in so doing, a trespasser within 
3 & 4 \ iet. c. 97, s. 16. Manning v. Eastern 


Workman of Third Party-— Wilful Trespass. ] — 

Upon complaint against A. before justices for 
wilfully trespassing upon the premises of a rail- 
way company, and refusing to quit them upon 
request, it appeared that A. had gone on to the 
premises for the purposes of repairing, under a 
contract to do so, a carriage which was there, by 
the permission of the company, and which 
belonged to a third party ; that he had pre- 
viously been prohibited by the company from 
entering ; and that, upon being requested by the 
company to quit, he refused to do so, insisting on 
his right to remain, for the purpose of com- 
pleting the repair, without which repair the 
carriage could not quit the yard. The magis- 
trates having refused to convict : — Held, that 
they were not bound to convict, inasmuch as it 
was competent to them, if they thought fit, to 
decide that A; was not a wilful trespasser. Jones 
v. Taylor , .1 El. & El. 20. 


Obstruction ■ to ■ Railway Evidence. ]—U pon 
an information before justices on behalf of a 
railway company, for an offence against its act of 
incorporation, in placing stones and rubbish on 
the railway, and thereby obstructing the free 
passage of the same, evidence that the act was 
done by. certain persons employed by the defen- 
dant to .repair a wall between the railway and 
his premises adjoining ; and that on one occa- 
sion the defendant himself, who was standing by 
nodded his head, and directed* the workmen to 
go on. is sufficient to warrant the justices in 
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convicting' him. Roberts v. Preston , 

(N.S.) 208. See 24 & 25 Viet. c. 97, s. 85. 

Accidental Obstruction through Carelessness.] 

— By a railway act it was enacted “ that if any 
person shall do any act, matter or thing to 
•obstruct the free passage of the railway or any 
part thereof,” lie shall be liable to a penalty : — 
Held, that, to render a party liable, he must have 
intended to have committed the obstruction 
•complained of. Batting v. Bristol and Exeter 
By ., 8 L. T. 665 ; 9 W.'R. 271. 

Where, therefore, a person was crossing the 
railway at a crossing which he had aright to use, 
with a waggon laden with timber, and the 
waggon got accidentally hitched with the gate- 
post, and a collision occurred with it and a train 
whilst it was so hitched : — Held, that, although 
the party was guilty of carelessness, yet, as lie 
did not intend to create an obstruction, he was 
not liable to a penalty, lb. 

By Telegraph Company.] — An act which incor- 
porated an electric telegraph company enacted, 
that it shall be lawful for the company to lay 
down and place their pipes and wires under any 
public roads, streets and highways, and along or 
across the same for the telegraph, and to break 
up the pavement or soil for that purpose, but 
that nothing in this provision contained shall 
extend to any railway or canal, except that it 
•shall be lawful for the company to carry their 
wires and pipes “directly, but not otherwise, 
across any railway.” A railway company had 
carried their railway on a level across a part of a 
public highway, the public having the full use 
of the highway, except when the trains were 
passing : — Held, that the highway was not a 
highway within the telegraph act, and that it 
was a trespass to dig and bore under the railway 
for the purpose of carrying the telegraph under 
the spot where the railway crossed the highway. 
S. E. Ry . v. European and American Electric 
Printing Telegraph Co., 9 Ex. 368 ; 2 C, L. R. 
467; 28 L. J., Ex. 113. 

Distress Damage feasant — Engine.] — A rail- 
way company has a common-law right of distress 
•damage feasant on an engine incumbering the 
railway, if there is no certificate of approval. 
Amber gate Ry. v. Midland Ry., 2 El. & Bl. 793 ; | 
23 L. j., Q. B. 17; 18 Jur. 243. 


passengers at every passenger station between 
each end of the trunk, branch, or junction line 
on which it travels, lb. 

To constitute a train complying in other 
respects with the statutory requirements, a cheap 
train within s. 6 of 7 & 8 Viet. c. 85, entitling the 
railway company to exemption from passenger 
duty under s. 9, no third-class passenger must 
be charged more than the parliamentary fare. 
Att-Gen. v. Metropolitan Ry., 50 L, J., Q. B. 573. 

— - Workmen’s Trains.] — A train is not the 

less a “workmen’s train” within the meaning of 
the Cheap Trains Act, 1883, because a railway 
company run first and second class carnages 
with the third-class carriages. Metropolitan Ry., 
In re, 8 Ry. & Can. Traff. Cas. 32. 

Powers of Board of Trade.] — The power con- 
ferred on the board of trade % .7 & 8 Viet. c. 85, 
s. 8, of dispensing with “any of the conditions 
hereinbefore required with regard to the con- 
veyance of passengers,” does not authorise the 
board of trade to dispense with either of the 
above-mentioned requisites. South London Ry. 

Att-Gen., supra. 

The 7 k. 8 Viet. c. 85, exempts from the duty 
imposed by the 5 & 6 Viet. c. 79. upon pas- 
senger traffic, the receipts of any company in 
respect of passengers conveyed by the trains at 
one penny a mile, required by that act to be run 
by every company, upon conditions subject to 
the approval of the board of trade. A company 
ran cheap trains over a line, but could not 
comply with one of these conditions, and the 
board withdrew its approval : — Held, that such 
cheap trains were not within the exemption. 
G. IF. Ry. v. Att.-Gcn., 35 L. J., Ex. 123 ; L. B. 
1 H. L. 1 ; 12 Jur. (N.S.) 417 ; 14 L. T. 33 ; 
14 W. R. 519. 

On Sums charged to cover Duty.] — By s. 2 of 

5 & 6 Viet. c. 79, and the schedule to that act, a 
duty at the rate of 5 per cent, is made payable 
upon all sums received or charged for the hire, 
fare or conveyance of passengers conveyed for 
hire upon any railway. The defendants, by a 
local act, were prohibited from charging to their 
passengers more than certain specified sums per 
mile, which sums were to include all expenses 
incidental to their conveyance; except govern- 
ment duty. The defendants, in addition to the 
sum charged by them to their passengers for 
conveyance, charged to and received from such 
passengers a further sum at the rate of 5 per 
cent, oil the former, to cover the government 
duty. The crown claimed duty on the latter 
sum as well as on the former : — Held, that the 
crown, was entitled to duty on the whole amount 
received from the passengers, even though such 
amount should exceed the maximum charge for 
conveyance fixed by the local act. Att.-Qm, v. 
L. S. W. Ry.. 50 L. J., Q. B. 170 ; 6 Q. B. I). 
210 : 44 L. 1\ 236 ; 29 W. R. 346 : 45 J. V. 390 


Proceedings against Persons for Obstructing 
Trains and Signals .] — See Criminal Law. 

liability of Passengers in respect of Pares 
•and Tickets .] — See Carriers (Of Passengers). 
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the provisions M the Railway Companies Arbi- 
tration Act, 1859,” Differences subsequently 
arose between the companies, and one of them 
filed a bill in equity against the other for an 
account, when the other company insisted on 
the agreement to refer Held, that though the 
account was of such a complicated nature as to* 
render it a proper subject of a suit in equity,, 
yet- that the court was bound to give effect to- 
the agreement to refer under the Railway Com- 
panies Arbitration Act, 1859, s. 26, and could not 
entertain the suit. Ib. 

Failure to appoint Arbitrator— Injunction.] 

—By an agreement of the 26th of February, 1866 r 
and afterwards confirmed by aci 
the plaintiff company 
of railway between 


veniences. Passengers using such carriage were 
not disturbed during the night by demands for 
their tickets : and if they arrived at their destina- 
tion in the middle of the night the carriage was 
put into a siding, and the passengers allowed to 
remain in their beds until the morning. A special 
servant was employed to wait upon them, call 
them in the morning, and bring them hot water. 
The crown claimed duty upon the sums charged 
to passengers for the accommodation provided 
in the sleeping carriages: — Held, that such 
accommodation was incidental to the convey- 
ance of the passengers, and that the crown was 
entitled to the duty claimed. Ib. 

By what Company Payable — Working Agree- 
ment.] — The Midland was entitled, upon payment 
of a percentage, to use a loop line belonging to 
the Great Western, for the purpose of traffic 
originating in or extending to their own line, 
and they exercised their powers by their own 
trains and servants, but the moneys paid at the 
stations on the loop line were collected by the 
clerks and servant's of the G reat Western : — Held, 
that the Great Western was bound to keep the 
accounts, and pay the duty required by 5 & 6 
Viet. g. 79. G. IF. My. v. Att.-Gen., 35 L. J., 
Ex. 128 ; L. R. 1 H. L. 1 ; 12 Jur. (K.S.) 417 ; 
14L.T.33; 14 W. 11. 519. 


of parliament, 
agreed to construct a line- 
certain termini, and the 
defendant company agreed to work it, and during’ 
the continuance of the agreement to develop and 
accommodate the local and through traffic thereon, 
and to carry over it certain traffic particularly 
specified ; and it was agreed that all differences, 
under the agreement should be determined by a 
standing arbitrator to be named by the companies 
in January in each year, or failing such nomina- 
tion, by the board of trade on the application of 
either company in February in each year; and 
that all such clauses of the acts of parliament for 
the time being in force in regard to railways as 
should relate to the settlement of disputes by 
arbitration should, so far as applicable, ami 
except as therein otherwise provided, be deemed 
incorporated with the agreement, and that the 
agreement should continue for 999 years from 
its date. The plaintiff company constructed the 
line, and the defendant company entered into* 
possession thereof, but carried a large proportion 
of traffic which ought to have passed over the 
plaintiff’s line by other lines belonging to the 
defendant company, and a bill was filed to 
restrain the defendant company from so doing : — 
Held, first, that inasmuch as no standing arbi- 
trator had been appointed in accordance with, 
the agreement, t-lie jurisdiction of the court was* 
not. ousted ; and, secondly, that the case was one 
in which the court could interfere by injunction. 
Wolverhampton and Walsall By., v. h. X. IP. 
By., 48 L. J., Ch. 331 ; L. R. 16 Eq. 433. 

Agreement with Ultra Tires Clauses — Injunc- 
tion.] — Where an agreement made between 
two railway companies under their common 
seals contains clauses which are beyond the 
powers of the directors of one of the companies, 
and clauses for referring to arbitration all dis- 
putes arising under the agreement, a court of 
equity will, at the suit of a shareholder of that 
company, restrain both companies from pro- 
ceeding to arbitration in respect of alleged 
breaches of those clauses. Mu unst-l'l v. Midland 
Great Western By., 1 Hem. k M. 130 : 32 L. J.., 
Ch. 513 ; 9 Jur. Yisr.S.’) 660 ; 8 L. Th 820 : 11 
W. B. 768. 

But no such injunction will be granted at the- 
suit of a shareholder of the other company on 
the ground that the stipulations of any such, 
clause are beyond the powers of the directors, 
of- the company in which the plaintiff is not a. 

#j Right to, bring Action.]-— On an amalgamation 
in puiNunnee of the agreement, or lunching its of railway companies under an act oi parliament 
incidents t consequences, or touching any some of the shareholders filed n bid for the 
breach or nonfulfilment of the agreement, it purpose of determining the principle upon, 
should be referred to arbitration according to which the accounts were to be taken Held,. 
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that the question being merely one of account from the Eastern Union Bail way upon and along 
.as between two classes of shareholders for the the Eastern Counties Bailway between London 
determination of which the act of parliament and Colchester, and from the Eastern Counties 
had provided sufficient machinery by means of Railway between London and Colchester upon 
.arbitration, the court would not interfere, and and along the Eastern Union Railway, to deter- 1 
the bill was dismissed with costs. Tool v. mine the conditions on which such use, con- 
4jt„ W. i?//., 39 L. J., Ch. 562 ; 22 L. T. 781, ; 18 veyance and accommodation should be offered, 
W. R. 825. aud generally to determine all matters incident 

™ * , , ... ■ ■ to the arrangements, oiv which might be neces- 


_ “i , , , IVJ LJ.JLC irii 10>Ui£CiaiCULi», Ul WI.LHJ.U. UUJiUU -uc .JHCViWsa**' 

Traffic Facilities.]— An agreement between sary or expedient for giving effect to the same, 
two railway companies by which one had a right A rbitratoi4 were appotnted” who awarded, first, 
to run over the other s lines, contamecl a clause & the Eastern Counties Railway Company 
referring all matter indifference between the should f the co ance aad accommodation 
parties to arbitration. 1 he lessor company gave of s er8 to be from the Eastern 

the lessee company notice that they should con- Un | ou 1{ail and alol the Eastem 

eider the agreement at an end after a fixed day ; Comities Railway line, run every day (except 
the lessees took no heed of the notice and con- Sundays) an es g e8s train from the J Action at 
tinned running their trams : -Held that the to ^ ndon gnch train to Yeare Col- 

matter came within the terms Of the agree- chestei . t 1() ^ an ’ d t0 arriTe at London at 
inent for reference _ to arbitration and must 1L30 . secondly, that the Eastem Counties 

•aeeiirdnigiy be refened. ZlaiiMj/ Jly.v.L. A Railway Company should, for the conveyance 
K,Kt -• 'V -p J-‘ (• A f„ rn i ec V ancl accommodation of passengers to be conveyed 

w'p'w 1 * B * 7 H - L ' °°° ; ° 2 0,0 >' 2d upon and along the Eastern Union line, run an 

vv . A. express train from London to Colchester, and 

Through Rates — “Connected with.”]— should cause such train to depart every day 

‘The special act of the C.W. Railway provided that (Sundays excepted) from London at 7.45 p.m., 
the L. & ]N T . W. Railway, the G. W. Railway and and to arrive at Colchester at 9.15 p.m., and 
other companies (seven in all) should afford all should by such train convey all such passengers 
proper and sufficient facilities, including through as should offer themselves ; thirdly, for affording 
rates, to traffic passing to, from, or over the C.W. proper facilities and convenience for the con- 
Railway, from or to any railway of the seven veyance and accommodation of passengers to be 
companies on any railway connected with them, conveyed from the Eastern Union line upon 
.and that the terms and conditions, pecuniary or and along the Eastern Counties line between 
otherwise, on which the traffic facilities should London and Colchester, that the Eastern Ooun- 
be respectively afforded, and the amount and ties Railway Company should use and employ 
apportionment of the through rates should failing for the conveyance of the same passengers and 
agreement, be determined by arbitration in passengers’ luggage on their line all such car- 
manner provided by the Regulation of Railways riagea and vans as should have been employed 
Act, 1873 : — Held, that such special act requires for the conveyance of the same passengers and 
facilities to be afforded to all traffic passing over passengers’ luggage on the Eastern Union line, 
the C. W. Railway which either comes from oris and which should be tendered to them and be 
-destined to some point upon and which during its ready for their use at Colchester five minutes 
whole course passes uninterruptedly over railways atledst before the departure of their trains: 
belonging to one or more of the seven companies, Held, that all the matters awarded upon were 
or connected for purposes of management or within the authority of the arbitrators ; that if 
working with one or more of the said seven the speed directed were dangerous, it should have 
companies : that the said special act does not been set up as an answer to the award, and that 
grant through rates absolutely; that the suffi- the arrangement was not defective, because not 
cieney of through rates existing at any time and limited in point of time, as either party might at 
the propriety of granting others are among the an Y time, by a notice, require a fresh arbitration, 
matters which, failing agreement, are required Jfadern Cnhm My . v. BmtertiCim ntles Mi/., 2 
by the special act to be referred to arbitration : El. A BL 530 ; 22 L. J., Q. B. 371. 
and that the words “connected with,” in the Jurisdicti(m 0 f Railway Commission.]-,^? 
said special act, mean connected for the pur- 
poses of management or working, and not merely 

physically connected. 0. £1 t. Central G. RAILWAY COMMISSION. 

Wales Mi/., o Ey. A Can. Traff. Gas. 1. 

l. Reasonable Facilities for Traffic. 

Order to reopen closed Station — Right of 


Authority of Arbitrators — Defective; 

Arrangement.] — The Eastern Counties Railway I Order to reopen closed Station — -Right of 
Company were proprietors of a line between Railway Company to close Line or Stations.] — 
London and Colchester, at which place it joined The railway commissioners have no jurisdiction 
the Eastern Union Railway, incorporated by act to order a railway company to rebuild and 
of parliament, and differences having arisen reopen lor passenger traffic a station which the 
between the companies as to the interchange company has closed and pulled down, the reason- 
and transmission of traffic from one of the lines able facilities for, traffic- which, by s. 2 of the 
to the other, ifc was enacted that if either com- Railway and Canal Traffic Act, 1854, a railway 
pony should s<» require, then within fourteen company is required to arnord, having no appli- 

days after a notice in writing by the company cation t stations that arc not in use. d nsjord 

so requiring it, the other should - refer to arbitra- Bocal Board v. Cheshire Bines Committee (24 
tion, to der ermine what arrangement should be }. B IX 450)^o vemiled. Da rladon Bocal Boa rd 
made by t ic two companies, or cither of them. v. L. S -V. IK #•?/*, 33 L. J., Q. B. 82b ; [1894] 

for affording proper facilities and convenience 2 Q, B 694 : 9 R. d: ; 71 jj. 1 abl ; 43 B. A. 
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Unless a. railway company is required by its act 
to keep open its line and stations, it is entitled 
to close any part of its line or any of its stations 
whenever it desires to do so. Per Kay, L. J. : 
Even if the duty to afford “ reasonable ” facili- 
ties applied to a station which had ceased to be 
used, that duty could not require the reopening 
of a station which had been closed in consequence 
of the railway company finding that its continu- 
ance involved a heavy loss. IK 

Order on Company to resume Abandoned 

Traffic.] — A railway company discontinued the 
carriage of passenger traffic over a branch line, a 
section of their railway system, alleging that 
they were unable to work such traffic otherwise 
than at a loss : — Held, that since the railway and 
Canal Traffic Act, 1854, such action on the part 
of the company was subject to the control of the 
railway commission court, which consequently 
had jurisdiction to entertain an application for 
an order enjoining the railway company to afford 
reasonable facilities for receiving and forwarding 
passenger traffic. Winsford Local Board v. 
Cheshire Line* Committee , 50 L. J., Q. B. 372; 24 
Q. B. IX 45b ; 02 L. T. 268 ; 38 W. R. 511 ; 7 
By. & Can, Traff. Cas. 72. 

Structural Alterations to Station.]— -The rail- 
way commissioners, to whom has been transferred 
the jurisdiction of the Court of Common Pleas 
under the Railway and Canal Traffic Act, 1854, 
have under that act jurisdiction to hear and 
determine a complaint against a railway company 
of not, according io its powers, affording all 
reasonable facilities for receiving, forwarding, 
and delivering passengers and other traffic at 
and from any of its stations which are used by 
the company for such passengers or other traffic ; 
and although the commissioners have no jurisdic- 
tion to order the company to make a new railway 
station, or to order any particular works, or other- 
wise to interfere with the discretion of the 
company in the mode of performing its obliga- 
tion to afford such facilities, according to its 
powers for the receiving, forwarding and deliver- 
ing of the traffic, yet they have jurisdiction to 
order such facilities, even if their doing so would 
necessitate The making by the company of some 
structural alteration of such station. 8. E. By. 
v. Bail way Commissioner*, 50 L. J.. Q. B. 20 i ; 
6 Q. B. XX 586 ; 44 L, T. 203 ; 45 J. P. 388. 

Passenger Traffic— line used only for Mineral 
and Goods Traffic. ] — Where as a necessary 
incident of opening a line for passenger traffic 
the structural alterations involved would be so 
large as to be beyond the jurisdiction of the com- 
missioners to order, an order for facilities for 
passenger traffic will not be made. Glmnoryan- 
shire County Council v. G. IF. Bo/.. 8 By. A Can. 
Traff. Cas. 196. 

Where an application to the commissioners seeks 
to compel a railway company to give facilities 
for a particular class of traffic on a branch line 
which is part of a larger railway system, and on 
any part of that larger system that particular 
class of traffic Is carried, if is not an answer 
going io jurisdiction for the railway company to 
say that they have never carried that particular 
class of traffic on that branch line, II, 

Charge for Water-closets at Stations.]— The 
mere fa- r rhac railway companies make a charge 
to their passengers for tt e use of water-dose ts at 
their stations is not, in the absence of undue- 






preference, a breach of tlieir obligations under 
s. 2 of the Railway and Canal Traffic Act, 1854, 
to “afford all reasonable facilities for the receiving; 
and forwarding and delivering of (passenger) 
traffic”; and the railway commissioners have- 
no jurisdiction to enjoin railway companies to 
: provide free water-closets and desist from making 
a charge for the use of them. G. 11. By. v. Bail- 
way Commissioners, Brown , In re (7 Q-B. D.182) 
followed. West Ham Corporation v. G. E. By., 
64 L. J., Q. B. 340 ; 72 L. T. 395 ; 9 Ry. & Cam 
Traff. Cas. 7. 

Place of Shelter.]— Semble, it is a good ground 
of complaint that there is no place of shelter 
provided at the junction, for passengers on the 
branch line waiting the arrival of trains; the 
public being entitled in this respect to reasonable- 
accommodation. Caterham By., In re, 1 (J. B. 
(N.S.) 410 ; 26 L. J., C. XX 161. 

Humber and Time of Trains.] — To induce the 
court to interfere on a complaint by the pro- 
prietors of a branch line, that a sufficient number 
of trains of the main line does not stop at the 
junction, or stop at convenient times, it must be 
distinctly shewn that sufficient accommodation 
is not afforded to meet the fair requirements of 
the public. II). 

Tickets.] — It is no ground of complaint that 
the company working the main line refuses to 
grant third-class return tickets to the branch 
line, if it appears that no such tickets are issued 
to other branches similarly situated. Ib. 

The court refused to grant a rule for an injunc- 
tion against the Eastern Counties Railway 
Company to compel them to issue season tickets 
between Colchester and London, on the same 
terms as they issued them between Harwich and 
London, upon a mere suggestion that the granting 
the latter (the distance being considerably 
greater) at a much lower rate than the former 
was an undue and unreasonable preference of 
the inhabitants of Harwich over those of Col- 
chester. Jones v. Eastern Counties Ily., 3 C. B. 
(sr.s.) 718. 

Through Traffic— Order on Two Companies.] — 

The railway commissioners made an order, under 
the Regulation of Railways Act, 1873. requiring 
the London, Chatham and Dover and South- 
Eastern Railway companies to make arrange- 
ments and to afford facilities for the transference 
of traffic from the line of one company to the 
other ; to arrange the arrivals of their trains at a 
junction in a particular manner, and directing 
the former company to run trains over a disused 
branch line ; and, upon non-compliance with the 
order, made a further order imposing penalties 
upon both companies for their disobedience : — 
Held, that the first order was invalid, and that a 
prohibition must be granted to restrain the com- 
missioners from enforcing it ; for, assuming that 
they had jurisdiction to require each company 
separately ' to give facilities according to its 
powers, they were not entitled to order two com- 
panies to act jointly in doing what neither could 
do separately. loonier v. I., C, 4* D. Bo/,. 47 
L. X., Ex. 278' i : -2 - Ex. D. 450 ; 87 L. T. * 161; F 
26 W'.B. 31. 

Public Convenience.]— To justify the 

in erferciK e oil the tui' to enforce the n i rung 
of tl rough trains >n a i >ntin ous line of rail- 
way s it m ust be s he wn that public con ven ie i ice 
requires it, and that it can reasonably be. done. 





Ji arret v. G. X. My., 1 C. B. (N.s.) 423 j 26 L. J., order. Central Wales My: v, G. W. My., 52 L. J„ 
C, P. 83. Q. B. 211 ; 10 Q. R. D. 231 ; 48 L. T. 234, 315 * 

The court will not interfere, at the instance 31 W, B. 321 ; 4 By. & Can. Trail. Cas. 110. 
of an individual, where there is a continuous 

line by which through tickets may be obtained, Construction of Agreement]-— A clause in 

though by a somewhat longer route, no addi- an agreement made between certain railway coin- 
tioiiiil cost, or serious loss of time, being thereby panics provided that the M. company and the 
incurred, and no substantial inconvenience being k. company should agree upon through rates 
thereby occasioned to the public, and it appear- for coal and other traffic from and to the coil- 
ing that no complaints had been made of the Series, to and from all places on the system of 
inadequacy of the existing accommodation. Ib. ^ ie company and C. L. committee, and that 

these through rates should be via a reasonable 

Through Bates for Goods — Seasonable and convenient junction or junctions to be 

Boute — Through Booking.]— Any one of the agreed upon or to be] settled by arbitration:— 
public intending to send traffic over the railways Held, that the reasonable and convenient junc- 
of two or more railway companies forming tions contemplated by this clause were not con- 
together a continuous route, may, under s. 2 of to the particular line with which the agr.ee- 

the Bailway and Canal Traffic Act, 1854, require ment was principally conversant, but extended 
the companies to combine to carry his traffic at a t0 a] l convenient junctions, wherever situate, 
single booking and for a single payment as an 011 the M. company’s system ; but, semble that, 
accommodation reasonable to be granted to him. whatever might be the effect of the clause, 
If there are grounds for the court allowing ^ would not prevent either of the companies, 
something claimed as a proper facility for using parties to it, from applying for through rates 
railways, an objection grounded on its incon- a rider s. 11 of the Regulation of Railways Act, 
venient consequences to railway companies by 1^73, and that such through rates might be 
reason of arrangements made bv themselves granted by any convenient routes, whether such 
will not suffice for not allowing it. Midcot , routes were or not contemplated by the agree- 
Xetohury and Southampton My. v. G. IF. My. merit. Manchester, Sheffield aiul. LimolmJvire. My, 
and L. % S. IF. My., 9 By. & Can. Traff. Cas. 210. v. L. <& X. IF. My., 6 By. & Can. Traff. Cas. 1. 
See S. C., in C. A., infra. m ~ , * ... . _ A A 

An order by the railway commissioners for A .. Two Stations— Connection with Port.]-— 
through booking is not a matter of right. A railway company tod a passenger station at 
Through booking is a facility within the meaning ? °? e t0 Ip P 0 . 1 ^ ?■’ but ab S tK>c | s an< i cattle 

of s. 2 of the Railway and Canal Traffic Act, , ha f t0 be , ^ f ar y „. a * mle , a J° n * a 
1854, and s. 25 of the Railway and Canal Traffic betwee, \ «*£ goods station and the port tor 
Act, 1888, and upon an application for an order shipment . -Held that the company by not con- 
fer through booking the commissioners must have neotm * t thelr stat ion with the port had 

regard to the considerations mentioned in those not contravened the provisions of s. 2 ot the 
sections. Per Lord Esher. M.R., and Rigby, Railvvay and Canal Iraffic Act, 18o4, m not 
L. J. : — An order of the railway commissioner? for «fonable facilities for merchandise 

through booking necessarily involves an order »?d cattle Co. v. 

for a through rate, although the through rate is ^ 1 ' 1 ty ' ^ an ' Tiaff. Cas. lit). 

only the sum of the local rates of the several Stations Connected— Section unused.!— 

lines over which the traffic passes. Didcot, Two raHways ran trains t0 A md each ha( J t a 
JS ewbu ry and bmithampton Xl/.v. G, IK By station there ; the stations were less than a mile 
uudJj.ty & n . My., b(> L J L, Q. I>. 33 ; d 1897] 1 a p ar t, and were connected by a line belonging to 
Q. B. 33 ; 7o L. 1. 401 ; 4o W. B. 282 0. A. 0Iie 0 f suc h companies, but no passengers were 
. .... , _ ... _ conveyed on the line between the stations : — Held, 

„ , ^PPl 10 ^ 10 ^ by Company with no Boiling that the two companies must afford all due and 

Stock.] I he Central Wales Company applied to reasonable facilities for forwarding passenger 
the railway commissioners for an order under traffic over the connecting line, and must make 
s. 11 of the Regulation of Railways Act, 1876, mu tual arrangements to carry such order into 
allowing through rates in respect of the traffic m effect, and submit a scheme to the court for 
certain goods between Chester and Haverford- approva i. Maidstone Corporation v. S. K M.y.,1 
west, the route claimed being from Chester, over jpd ^ Q an _ q' ra tf. Q as# 9 ^ 
lines owned or worker! by the London and North 

Western Railway Company, and over the appli- Passenger Traffic — Covered Footpath 

cants’ own line, which was worked by the same between Two Stations.] — Two railway companies 
company under an agreement with the applicants, ran trains to M., and each had a station there, 
and thence to Haverfordwest over the Great The stations were half a mile apart, and Were con- 
Western Company’s line, which was worked and neeted by a line of railway belonging to one of 
owned exclusively by that company, and vice such companies and which was used for goods 
versa from Haverfordwest to Chester. The only. On an application to the court for an 
applicants had no rolling stock, and did not order enjoining the two companies (i.) to afford 
work their railway, but'"' maintained and man- to the public the advantages which ought to be 
aged their line, and collected, forwarded, and derived by means of the continuous lines at and 
delivered their own traffic, the whole of the staff through M. of the two companies between 
at their stations being employed and paid by stations on their respective railways and to 
them, and subject to their orders Held, that provide through passenger trains and through 
the traffic was “ through traffic to and from” the booking of passengers over such continuous lines, 
applicants’ raih ay, and hat the applicants were (ii } to modify and arrange the times of mival 
a railway < nnpany cut ii led to request; a din ugl and lepartu re of trains bAmpiig n each of the 
rate in respec >f such traffic within the mean- two co panics respe velj it an from VI so 
ng of s. ii and herefort that (be railway as to Plow passengers r my tiling b\ trains of 
commissioners had jurisdiction to make the the one company to avail themselves of the 
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other company’s trains without delay or incon- 
venience and without change of carriage : — The 
court held that an order for reasonable facilities, 
without specifying what they were, must issue, 
and intimated that no case had been made out 
of public necessity which would justify the 
court in requiring the companies to work a 
through service t of trains, or even of carriages, 
from the one system to the other, and further 
intimated that if the two companies complied 
with such order by making a good covered foot- 
path between the two stations, and by providing 
the necessary porterage to accommodate persons ! 
with luggage desiring to pass from the one to the 
other, and by establishing through booking, they 
would amply meet the necessities of the existing 
traffic. Snase® County Council v. Z., B. A S. C, 
By,, 8 Ey. & Can. Tran. Cas. 17. 

— — Interchange of Traffic-Continuous Line 

of Railway,] — The D. railway company, by means 
of a loop line and junction with the M. railway 
company, formed a continuous line of railway 
communication, connecting towns and places on 
the D. railway with places in the south of Ireland 
situated on the G. S. railway company’s lines. 
Although! the junction had been passed by the 
hoard of trade as safe for passenger traffic 
the M. railway company refused to exchange 
traffic there or allow it to be used, on the ground 
that such junction was unsafe for passenger 
traffic, and also that trains coming over the loop 
line and junction would unreasonably interfere 
with their own traffic. The court held that the 
D. milwav company were entitled to a general 
order for facilities, as it was proved that traffic 
forwarded by the loop line 


would not be an 
unreasonable interference with the M, railway 
company’s traffic at that particular place. This 
loop line and junction being likely to be of 
and having been 


public service and benefit, 
made under statutory powers and sanctioned by 
the board of trade, the court refused to presume 
” 3 . Dublin. Wiclt- 
Midland Groat Western 


against the security of the line. 

I mo, and Wexford By. y 
By., 8 Ey. & Can. fraffi Cas. 30. 

Merchandise Traffic — Porwarding Traffic 

— Continuous Line of Railway, j—A steampacket 
company had their wharf connected by a horse 
tramway with a branch of the M, railway com- 
pany’s railway. The S. railway company had 
running powers over the M. company’s railway 
to a junction with such branch. An arrangement 
was made for carrying the traffic inwards and 
outwards between the k company’s railway and 
the steampacket company’s wharf by the S, com- 
pany bringing the wagons .to the junction with 
the M. company’s branch - line, where the wagons | of 
were detached and shunted and delivered to the 1 

M. company, who hauled them by horse power 

along their line and the tramway ami delivered Traffic Act. 
them at the steampacket company’*.,, “ ~ 

This arrangement continued for ten. years with- 
out complaints from anyone. ' ' " - - - 

period the M. T " 

steampacket company that they could not con- 
tinue such interchange of the traffic. The steam- m w 

P; 1 Tot • mpai appl * for n rder that the general except upon prepayment of charges 
M, railway company afford them all reasonable somewhat in excess of the maximum authorised 
facilities is r the rece ig a ui forwarding ami ate^ is not a denial * f ** reasonable f’acili u • / 
oe i lv F D o or through traffic^ and that the nor subjecting the senders of such traffic to 
existing arrnng meats and facilities should U undue 01 un easonable prejudice 01 iis d. an- 
decla red to he reasonable. The Al railway com- tage” within the meaning of the Railway and 
panymade no offer of oilier facilities of equal Canal Traffic Act, 185-1, s. 2. or the Regulation 


Semble, per Brett, L.J., and Cotton, L.J., 
that if the overcharges were of such an amount 
and of such a nature that they had the effect, or 
it could be presumed that they were made with 
the intention, of preventing the use by passen- 
gers of particular trains and stations, the com- 
missioners might have jurisdiction to entertain, 
a complaint in respect of them as being a refusal 
facilities” within the meaning of the Rail- 
way and Canal Traffic Act, 1851, s. 2. Ib, 

The words in s. 2 of the Railway and Canal 
every railway company shall 
! s, wharf. | afford all due and reasonable facilities for the 
receiving and forwarding of traffic,” do not refer 
. „ At the end of that to the fares charged for passenger traffic*— per 

Rail wav company notified the Bramwell, L.J. Ih. " 

" 1 The mere refusal by a railway company to 

receive and forward the traffic of persons in 

c ^ a vges 
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of Railways Act, 1873, and the railway commas* rate for- the -carriage of coal, .but not to the maxi-' 
sioners have no jurisdiction under those acts to mum. Prior to the passing of the act of 1894 
restrain a railway company from making such all nates' below the maxima for their class were 
charges, and cannot give themselves jurisdiction presumed to be reasonable : — Held that s. 1, in 
by finding as a fact that the demand of prepay- the case of rates raised after the last day of 
nient of such charges is a denial of u reasonable December, 1892, removal that presumption, and 
facilities ” or subjecting persons or their traffic cast upon railway companies the onus of shewing 
to “ undue or unreasonable prejudice or disad- that the increase was reasonable, but did not 
vantage” within- s. 2 of the act of 1854. Reg. v. limit their justification of the increase to circum- 
DisUnqttm Iron Co., 58 L. J., Q. B. 233 ; 22 stances arising after the date named in the act. 
Q. B. T>. 642 ; 60 L. T. 606; 37 W. B. 446; 6 The presumption that the old rate was high 

IPy. & Can. Traff. Cas. 108 ; 53 J. P. 533. enough might be rebutted by shewing that the 

expense of performing the service had increased. 

Inequality of Dues— Railway and Dock Com- nicltett , Smith $ Co. v. Midland By „ 65 L. J., 
pany.]— The duties imposed on railway companies q. b. 274; [1896] 1 Q. B, 260 ; 9 - By. k Can. 
by the Railway and Canal Traffic Act, 1854, s. 2, Traff. Gas. 107. 
are confined to traffic; therefore, the railway # 

commissioners have no jurisdiction to determine Complaint by Traders’ Association — Rates 

complaints against a railway and dock company Unreasonably Increased.]— A complaint may be 
for inequality of dues levied in respect of a dock made to the railway commissioners by a traders 
forming a distinct part of their undertaking, association within s. 7 of the Railway and Canal 
although such company be also owners of other Traffic Act, 1888, without proof that there has 
docks not distinct fronTbut connected with their been any complaint to the association by any 
railway. . Rad and West India Booh Co. v. Shaw, particular traders, or that the association repre- 
SarillS' Co., 57 L. J., Oh. 1038 ; 39 Cli. D. 524 ; sents individuals who are aggrieved. Mmdirn 
60 L. T. 142 : 6 By. A Can. Trail. Cas. 94. House Association v. (x. TF Ily., 64 L. J., Q. B. 

' ' 434 ; [1895] 2 Q. B. 141 ; 14 R. 429 ; 72 L. T. 

Increase of Bates— Unreasonableness of.]— 523 ; 9 Ry, & Can. Traffi Cas. 58— C. A. 

Upon a complaint under the Railway and Canal Such an association may complain, under s. 1 
Traffic Act, 1894, s. 1 , that a railway company had, 0 f the Railway and Canal Traffic Act, 1894, that 
since 1st January, 1893, unreasonably increased a railway company has unreasonably increased 
their rates for coal for shipment from the appli- its rates, although it , cannot be liable to pay to 
cants’ colliery to the Tyne Dock and Sunderland the company, under sub-s. 4 of that section, any 
by an addition of 5 d. to the rate per ton : — Held, sum j n respect of the rates complained of, that 
that the increase was not unreasonable, the rail- sub-section not applying to a complaint by an 
way company having proved that the cost of association which is proceeding under s. 7 of the 
working the applicants’ traffic had increased by ac t of 1888, and is not itself aggrieved by the 
certain detailed items. Charlaw and Saariston. increased charges. Ib. 

Collieries Co. v. 31 Id. Ry., 9 Ry. A Can. Trail. ' 

Cas. 140. Particulars — Rames of Traders Repre- 

sent ed hy Applicants . ]— U pon a complaint made 

Jurisdiction— Traders’ Complaint— Car- by a traders’ association, certified under s. 7 of the 

tage Charges outside Terminal Station— Increase a J.fc 0 f 1888, to the railway commissioners that the 
since Given Date.] — The decision of a dispute rates in respect of general classes of goods have 
between traders and a railway company relating been unreasonably increased by a railway com- 
to the increase of charges for cartage outside p an y. the association will not be ordered to give 
a terminal station since December 31, 1892, particulars as to the names of the traders whom 
is by s. 1 of the Railway and Canal Traffic ^ represents, or in respect of what particular 
Act," 1894, within the jurisdiction of the railway articles the rates are alleged by it to have been 
commissioners, and is not confined by the 5th unreasonably increased. Ib. 
section of the schedule of the London and ‘ . 

Xorth Western Railway Company (Rates and Unequal Bates — Differential Bates — Interests 
Charges) Order Confirmation Act, 1891, to the of “the public;’]— The public referred tom 
decision of an arbitrator appointed by the board s. 27 of the Railway and Canal Traffic Act, 1888, 
of trade. Mansion Home Associations I. A A r . IF is the public of the locality or district affected, 
65 L. J., Q. B. 209 ; [1896] 1 Q. B. 273 ; 74 and any considerable proportion of the popula- 
L. T. 463 ; 9 Ry, k Can. Trail Cas. 174. * 


tion in' general, as opposed to an individual or 
association of individuals, will satisfy the descrip- 


By Bailway Companies jointly — Joinder tion. Liverpool Corn Trader I Association v. 

of Respondents.] — Where a complaint is made Q t TF By., 8 By. A Can. Traffi. Cas. 114 — 0. A. 
under the 1st section of the Railway and Canal . ■ t}1 

Traffic Act, 1894, that a rate increased by a — Leave to appear— Rot “m opposition. J 
railway company* jointly with other railway —An application by the Gloucester Chamber or 
companies since the 31st of December, 1892, is Commerce under s. 7 of the Railway and Canal 
m treasonable, the complainant must join all the Traffic Act. 1888, asking leave to appear at the 


land Ry., 65 L. J., Q. B. 272 ; 9 Ry. & Can. opposition or not mat tney uesireu u> appear. 
Traffi, Cas. .147. ' ' ' . ' ' • lb. , . : ; • : 

Bates Raised since December 31, 1892— . Altering Tolls .iied by Statute— Absence of 

Presumption of Reasonableness — Justification of Party interested, j Under an act m 1846 the 
Increase.]— TIic Railway and Canal Traffik Act, 1> muai company wore authorised to charge 
1891 s. 1, applies retrospectively to increase of ertuin tolls, rate air due fur goods traffic .) 
rates since the last dat ffi December 1892. On respect of the canais find utnoi works of rue 
January L 1893, a railway company raised their company, an<I were prombitcd from making an 
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order to reduce, advance or otherwise vary all or the Regulation of Railways Act, 18/.>, by calling 
buy of such tolls, rates or dues, without the such acceptance of the trafnc quoting a rate” 
consent of a railway company, who guaranteed to such foreign station. The commission court 
that, if the income of the canal company in any have power, under this section, to order the t , 
year was insufficient to pay a dividend of 41. per division by the booking company o± through 
cent, on the capital of the canal company, the rates for the information of customers, where- 
railway company would make up the deficiency, the booking company has the mtormation neces- 
The B. canal company was one link in a chain sary for such division. ■_ JPelsall Coal to. 

* of canals owned by various companies, and X. IB. By., 23 Q. B. D. 53.6.; 61 L. X. 257"; ' 7. 
forming a continuous line of navigation between Ry. k Can. TrafE. Gas. 1. 

two points. In pursuance of an application , _ „ „ . 

made to them by one of those companies, the “Persons Interested ” — • Competitive 

railway commissioners, under the -Regulation of Rates — -Practice.] Any person who makes out 
Railways Act, 1873, s. 11, made an order allow- by proper evidence that the rates which he seeks, 
ing through rates for goods traffic between those to have divided are really and substantially 
two points, the effect of which would be to competitive rates with his own is a “person 
reduce the tolls of the B. canal company below interested” within the meaning of s. 14, and is, 


the maximum allowed by the ‘act of 1846, and entitled to have such rates divided for his infor- 
below the amounts theretofore charged by the mation. Applicants claiming to be persons. 


company. The railway company were not repre- interested and to have the informatiQii afforded 


sented before the commissioners, and did not to them, must make out their interest, by proper 
consent to the order or to any variation of the and legal, evidence, before the court will make 
tolls -Held, that the order was inade without an order for such information. Ib. 
jurisdiction, and must be restrained byprohibi- , ■ ■ _ . , _ 

tion. By Kelly, C.B., because the commissioners - — “Person Interested ’’—Private Branch 


could not make an order affecting the liability Railway.]— The applicant, the owner of a branch 
nf h.a MiUvmr mmnnnv iindftr their guarantee railway communicating with the defendants’ 


of the railway company under their guarantee railway communicating with the defendants’ 
without at least hearing them. By Bollock, B., line, collected and loaded goods upon trucks, and 
and Hawkins. J., because the consent of the then handed over such trucks to the defendants 
railway company had not been obtained, and at the junction with their line ; she also received 
the Regulation of Railways Act, 1873, gave the from the defendants, at the junction, traffic for 


ham Canal Co.. 48 L. J., Ex, 550 ; 5 Ex. D. 1 ; of Railways Act, 1873, and that she was entitled 
40 L. T. 846. to an order requiring the defendants to dis- 

tinguish the rates in such books as they were by 
Dissection of Rates — Charge for Conveyance statute required to keep. Tomlinson v. L . 
only— Sufficiency of Account.] — A railway com- X. W. By., 63 L. T. 86 ; 7 Ry. & Can. Traff. Gas. 
pany making a single charge to a trader for 22. 
conveyance of traffic within the maximum rate 

is bound, in answer to an application by the Terminal Accommodation-Siding Rent— Rea- 

trader under s. 33, sub-s. 3, of the Railway and sonableness of Charge— liability as Carriers 
Canal Traffic Act, 1888, to render an account Ceasing.]— Sect. 5, sub-s. 4, of the Railway 
distinguishing the charge for conveyance from Rates Confirmation Acts, 1891 and 1892, gives 
other "charges, if any ; but if, in the return of railway companies power to impose a charge of 
such an account, the railway company make a a reasonable sum by way of addition to the 
formal statement that the whole charge is for tonnage rate for (inter alia) the use or occupa- 
eonveyanee, and no charge is shewn for any tion of any accommodation for such period as 
other services, that is a sufficient answer to the may be reasonably necessary for enabling the 
application. Xew Cnion Mill Co. v. G. IV. By., company to deal with the merchandise as carriers 
65 L. J., Q. B. 493 ; [1896] 2 Q. B. 290 ; 74 L. T. thereof, or the consignor or consignee to give or 
791 : 9 Ry. & Can. Traff. Oas. 152. take delivery. The coal traffic on a certain rail- 

way was conveyed in waggons belonging to the 

Customers’ Sidings forming no part of traders themselves, and the practice was for the 

Station.] — The power to dissect rates contained railway company to allow the waggons, on their 
in s. J 4 of the Regulation of Railways Act, 1873, arrival with coal at the terminal station, to 
does not apply to sidings and junctions belong- remain on the company’s sidings for an indefinite 
ing to customers that form no part of a station time until the consignees had discharged the coal 
belonging to a railway, and the, court has no from the waggons, and no charge was made for 
jurisdiction under s. 34 of the Railway and Canal siding rent beyond the conveyance rate and the 
Traffic Act, 1888, to order dissection of rates in station terminal. Owing to the increase of traffic 
books kept at the stations nearest these sidings the company, under the above section, imposed a 

...ill. xi.x, A. t •-!• J. . c. 7 ■ t 


Booking to Foreign Station- 


Held, that i mr days was a sufficient time during 
■Through which the obligation of the company as carriers 


Rates — Quoting a Rate.]— Where a railway should jontinue ; that, as tin. statute gave the 
makes a practice of regularly accepting goods of company power to make a charge for aecommo- 


tlueir customers on definite terms to be conveyed dation after 1 heir duty as carriers had ended, the 




evade their duties and liabilities, under s. 14 of! 1894, and that the company therefore were not 


*.,',/ uh 
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called upon to justify the same; but that the 
reasonableness of the amount of such charge in 
any individual case was a matter, not for- the 
court, but for an arbitrator appointed by the 
board of trade. Manchester and Northern 
' Counties Federation v. Lancashire arid Yorksh ire 
By., 76 L. T. 786. 

Detention of Waggons under Load — Charge 
for Accommodation after Conveyance.]— Sect. 5 

of the schedule to the Midland Railway Company 
(Bates and Charges) Order Confirmation Act, 
1891, enacts that the company may charge, in 
addition to the tonnage rate, a reasonable sum 
for certain services rendered to a trader at his 
request or for his convenience, including (inter 
alia) the detention of trucks, or the use and 
occupation of any accommodation before or after 
conveyance, beyond such period as shall be 
reasonably necessary for enabling the consignee 
to take delivery thereof, and services rendered 
in connection with such use and occupation ; 
and further, that any difference arising under 
such section shall be determined by an arbitrator 
to be appointed by the board of trade at the 
instance of either party. The railway commis- 
sioners having been appointed to determine a 
difference which had arisen between the Midland 
Railway Co. and S. : — Held, that the sum of (id. per 
day per waggon was a reasonable sum. to be 
charged by the Midland Railway Co. to S. for 
the use and occupation of any accommodation by 
waggons under load after four days, exclusive of 
the day of their arrival, and for services rendered 
by the railway company in respect of such use 
and occupation. Midland By. v. Sills, 9 By, Sc 
Can . Traff . Cas. 161. 

Rebate on Sidings’ Rates — Station Accommo- 
dation and Terminal Services.] — Sect. 4 of 
the Railway and Canal Traffic Act, 1894 (which 
provides for a rebate being allowed by a railway 
company in respect of merchandise received or 
delivered by the company at any siding or branch 
railway not belonging to the company), gives a 
rebate in proportion to the extent the railway 
company do not provide station accommodation 
or perform terminal services, and the jurisdiction 
of the railway commissioners is not ousted on 
proof of the fact that the terminal service, e.g. 
covering, is performed by the railway company. 
Pideoek v. Manchester. Sheffield and Lincoln- 
shire By., 9 Ry. & Can. Traff. Cas. 45. 

The Birmingham Corporation had coal con- 
signed to them and delivered by the railway com- 
pany at (1) the corporation’s private siding at 
Saltley, (2) the railway company’s station at 
Lawley street. The rates charged by the com- 
pany to the applicants for the carriage of coal to 
the Saltley siding were the same as the rates 
charged for the carriage of coal from the same 
points of departure to Lawley street station. 
Upon an application to determine what was a 
just and reasonable rebate to be made from the 
rates charged by the company for the carriage of 
coal to the Saltley siding: — Held, that the fact that 
the company performed for the applicants various 
services ’at Yaltlcy siding for which they were 
entitled to .Large uu le: s. 5 of the schedule to 
the Railway Rates and Charges Order Confir- 
mation lets, 1891 and 3892, might hi used by the 
company J nr s ^ dofenci as : w ‘i lo i 
claim for a rebate under s. 4 of trie Railway and 
Canal Traffic Act. 1894 : and that it having been 
proved that the value of the services received 


by the applicants at the Saltley siding were at 
least as great as the value of the services received at 
Lawley street station, the rates might fairly be 
equal in both cases, Birtmnykam ' Forpordtiari 
v. Midland By., 9 By, & Can. Traff. Cas. 165. 

Voluntary Rate.] — -At the request of the appli- 
cants the Midland Railway Co. made arrange- 
ments for the transit of grain traffic at a certain 
rate “ without rebate ■” over its own line and the 
North Western Railway Go.’s line to the junction 
with the applicants’ i sidings. The applicants 
applied under s. 4 of the Railway and Canal 
Traffic Act, 1894, for a rebate from the rate 
charged for their traffic so delivered, in respect 
that the railway companies did not provide 
station accommodation or perform terminal ser- 
vices Held (1) that the applicants were not 
entitled to the benefit of s. 4, as their traffic was 
carried over the lines of the two railway com- 
panies at a voluntary rate, a rate, therefore, which, 
if the applicants accepted it at all, they must 
accept on the conditions offered ; (2) that as by 
the terms of the contract the applicants’ traffic 
was not to be delivered at or near the Midland 
Co.’s terminal station, but at a siding off the 
Midland Co.’s system altogether, where they 
charged no one for station accommodation or 
terminal services, the commissioners had no 
jurisdiction to deal with the case under s. 4. 
Watson , Todd $ Co. v. Midland By. and L. cf 
JS\ W. By., 9 Ry. & Can. Traff. Cas.* 90 — C. A. 


3. Arbitkation by. 

Jurisdiction.]— Before the H. railway com- 
pany was formed, B., purporting to act on its 
behalf, entered into an agreement with, two 
other companies for the working of the H. rail- 
way. When the H. company was formed and 
obtained its private act, the following section 
was contained in it : “ The heads of agreement, 
bearing date April 29, 1865, between B. on 
behalf of the H. company ; C. on behalf of the. 
Midland Railway Company ; and Y. on behalf 
of the Great Western Railway Company ; which 
heads of agreement are set forth in schedule 1 
to this act, are hereby conffrmed and made 
binding on the said companies respectively.” 
By clause 18 of the agreement in the schedule, 
“all differences between the three companies, 
or any two of them, and all questions as to the 
carrying into effect of the provisions of this 
arrangement, shall be determined by arbitration 
under the Railway Companies Arbitration Act, 
1859.” By s. 8 of the Regulation of Railways 
Act, 1873, it is provided that “ where any diffe- 
rence between railway companies ... is, under 
the provisions of any general or special act, . . . 
required or authorised to be referred to arbitra- 
tion, such difference shall, at the instance of any 
company party to, the difference, and with the 
consent of the railway commissioners, he referred 
to the commissioners for their decision in lieu of 
being referred to arbitration.” The H. company 
applied to the commissioners for an order enjoin- 
ing the Great Western and Midland. Railway 
companies to work the H. line, and the Great 
Western Compare, objected tha the H. company 
had not constructed e tain platforms : — Held, 
by A. L. Smith, J. (Grove, J,, dubitante), that 
the provision of the agreement requiring all 
differences to be referred to arbitration was not, 
although made binding by the act, a provision 
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which the agreement was sei 
schedule, and it was provide 
the scheduled agreement sho 
and made bindiii! 
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■of any general or special act, within s. 8 of the 
.act of 1873, and that the railway commissioners 
had, therefore, no jurisdiction. G. W. My. v. 
Halewwea My., 52 L. J., Q. B. 473 ; 48 L. T. 710 ; 
4 Ry. & Gan. Trait. Gas. 224. 

By clause 1 of the agreement, “ the H. com- 
pany agree, at their own expense, to make and 
■complete the railways, stations, buildings and 
works by this act authorised, including a termi- 
nal station at H., with the necessary conveni- 
ences thereto, and proper sidings at the junction 
with the Midland Railway for the convenient 
interchange of traffic in passengers and goods, to 
the satisfaction of the respective engineers of 

or, in case of 


confirmed 

w upon the parties thereto. 

Differences having arisen, one of the companies 
applied to the railway commissioners to deter- 
mine the questions in dispute under the provisions 
of the Regulation of Railways Act, 1873. The 
other company having obtained a rule nisi for a 
prohibition, on the ground that without their 
consent the railway commissioners had no j uris- 
diction to entertain the application : — Held, that 
the right to refer differences to arbitration was 
derived from the agreement itself ; that the 
difference was not “ required or authorised to be 


the three abovenamed companies 
their difference, to the satisfaction of an engineer 
to be appointed by the board of trade.” By 
■clause 2, “from and after the time when the 
railways are so completed, the Midland Com- 
pany and the Great Western Company, at all 
times, at their own joint expense and risk, shall 
work the H. line” : — Held, that the question as 
to the necessity for the platforms was within 
•clause 1 , and that, as the application of the H. 
company did not, and could not, allege that the 
works had been completed to the satisfaction of 
the engineers, clause 18 of the agreement did not 
.apply, that, on that ground, the railway commis- 
sioners had no jurisdiction, and that the H. 
company should be prohibited from proceeding 
further with the application, lb. 

Two railway companies were empowered by 
a special act to enter into a working agree- 
ment, but no provision was made respecting 
arbitration. The agreement made under this 
act contained a clause providing that any diffe- 
rence between the companies should be deter- 
mined by arbitration, in accordance with the 
provisions of the Railway Arbitration Act, 1859. 
Difference having arisen, one of the companies 
called upon the railway commissioners to decide 
the differences under s. 8 of the Regulation of 
Railways Act, 1873. The other company accord- 
ingly issued a writ for an injunction against the 
first company, which was amended by making 
the railway commissioners parties, and asking 
for a prohibition : — Held, that the railway com- 
missioners had no jurisdiction to undertake the 
arbitration, and prohibition was issued accord- 
ingly. Stokes May Mail way and Pier Co, v. 
L. 8. BG M, (2 By. & Can.Traff. Cas. 143) and 
Port-pair iek My. v. Caledonian M<y. (3 Ry. & Can. 
Traff. Cas. 189) disapproved. G. W. My. v. Water- 
ford and Umerhl My „ 50 L. J„ Ok 518; 17 
Oh. D. 493 ; 44 L. T. 723 : 29 W. R. 828—0. A. 

The clause in s. 8 of the Regulation of Rail- 
ways Act. 1873, which enables one party to apply 
for the arbitration of the railway commissioners, 
“where any difference between railway com- 
panies is, under the provisions of any general or 
special act, required or authorised to be referred 
to arbitration,” does not . apply to all eases in 


,4. Practice. 
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the decision of a divisional court upon a case: that a general demurrer bv the commissioners to* 
stated by the railway commissioners under s. 20 | the whole declaration should be allowed- S. M.. 
of the Regulation of Railways Act, 1873, even j By. v. Railway Cwmmimers % 50 L. J., Q. R. 
though leave to appeal has been given. • Sect. 45 j 20*1 ; 6 Q. E. I). 586 ; '44 -L. Ti -203- ; 45 J. lb 
of the Judicature Act, 1873, does not apply to j 388. 
appeals f rom the railway commissioners. Jlall x. j , , 

X., B. & 8. C. My., 55 L. J„ Q. B. 328 ; 17 Q. B. D. 1 Prohibition.]— It the railway commissioners- 
Lb. Vi.'T; r p 71.0. -U wm 55 S * Y Ry A rLn ! acted beyond their powers, prohibition would lie.. 
Trait. 'Gas. *28—0. A.' * ’ * i iiotwithstaiiding the po^ver of the court of com- 

1 * * ’ I mon pleas over railways under the Railway and 

Discretion as to Costs.] — The railway commis- 1 Canal Traffic Act, 1854, was transferred to such, 
sioners have no jurisdiction under the Regulation j commissioners by the Regulation of Railways' 
of Railways Act, 1873, s. 28, to order a railway I Act, 1873. lb. 

company, in whose favour they have decided I . . -Li 

upon an application to them against such com- 1 Mandamus— Special Case — Question of Fact.] 
pan?, to pay costs to the unsuccessful applicant. — Upon an application., for. a mandamus to the 
Foxier v. G . IT’. Rt/., 51 L. J., Q. B. 233 ; 8 railway commissioners to state a case raising 
QB. D. 515 ; 46 L.T. 74; 30 W. R. 398 ; 4 certain points of law for the consideration of t he* 

Ry. Can. Trail Gas. 58 0*. A, ’ high court, where it appears from the evidence 

'Sect. 2 of the Railway and Canal Traffic Act, that it was possible to arrive' at the conclusions. 
1894, enacts that “ in proceedings before the rail- contained in their judgment, the court will not. 
way and canal commissioners, other than disputes interfere, Rhymney Iron Co. y. Rhymney Ry ,,^ 6 
between two or more companies, the commis- Ry.^ & Can. Traffi. Cas. 89 — C. A. Affirming 53 
sioners shall not have power to award costs on J* R. 309. 

either side, unless they are of opinicmttot either Decisions of Railway Commission.] 

the claim or the do ence ha bee ^ biwta nd _ The decisions of the railwaycommissionsii.ee 

Its commencement are binding on the court, 
with the costs of the case itself and dul . ot take ^ Newhm , and Southampton Ry., y. 

■fFMiuf ' L - s ' A W - Bf ’ 9 Ky - ^ Cau - 

with the costs of and incidental to other proceed- ia * as ‘ a ■ 

ings such as interlocutory applications. Mi elf eft, ; .5 Other MATTERS. 

Smith d‘ Co. v. Midland My., 9 Ry. A Can. Trail. 

Cas. 197. * v ! Jurisdiction to revise Working Agreement in 

! Public Interest.] — See Huddersfield Corpora- 
Costs of Appeal.]— On an appeal from a i tion v. G. X. Ry., ante, col. 1497. 
decision of the railway commissioners in a dis- 
pute other than between two or more companies. Undue Preference.]—#^* Carriers. 
the Court of Appeal has power to give the costs of 
the appeal to the successful party, notwithstand- ■/ 

mg s. 2 of the Railway and Canal Traffic Act, H. MINES AND MINERALS — See Mines 

1894. Mansion House Association x. G . TU. Ry., AND MINERALS. 

64 L. J.. Q. B. 434 ; [1895] 2 Q. B. 141; 14 j 
R. 429 ; 72 L. T. 523 ; 9 Rv. & Can. Traffi Cas. 58 I 

— 0. A. “ I. PARLIAMENTARY DEPOSIT — See 

L , A m ^ . ■ - Parliament. 

Costs— Exchange of Traffic— Bonus Payable.] j 

— Upon an application to determine the amount j 

of bonus to be paid for traffic carried over the j. ABANDONMENT, ARRANGEMENT, 
applicants’ railway, the applicants made exorbi- WJ.NDING--UP AND EXECUTION, 
tant claims, and put forward tables of figures full x ’ 

of fallacies and inaccuracies, the court ordered 1. Abandonment. 

them though successful to pay half the defen- _ , __ , . -o , » -r. 

dants’ costs on the ground that they had unduly Branch Undertaking p 

protracted the inqtUrr. Tuff Vale Ry. v. Rttrry General Assets.j-A radway company m lb<, 
W h, 7 Ry. te Can. Trail. Cas. 41. obtained *» «* °* iwlmment authommg tbon 

’ , J to construct a branch line, the parliamentary 

Some Matters within and some without Juris- deposit being, paid by E., who was the principa 
diction.] — In a declaration in prohibition by a proprietor in the company, and the act contain 
railway company against the railway commis- mg the usual provisions for return of the deposit 
sioners it appeared that a complaint, under the if. as happened, the requirements of the act wen 
Railway and Canal Traffic Act, 1854, had been not complied with. In 1875, a receiver of thj 
made to the commissioners against the company, branch undertaking was appointed, and m 1871 
and that the commissioners proposed to order cer- an act was obtained extending the time for com 
tain things to be done by the company in respect of pletion of the line to May, 1881. In 1880, ai 
such complaint, and that the company denied the act was obtained for the abandonment ox th 
jurisdiction of the commissioners to hear and undertaking, providing that rights to compels 
determine the complaint or any part of it, and sation should not be. affected thereby, and thai 
prayed for a writ to prohibit the commissioners subject to such rights, and the protection ot th 
“from furl scr proceeding in anyway touching ; mpaiiy s creditors, the 'ourc inigo nu i in 
■In prenrscs la i them.” Hu- court b du ol <iep<n,h mom y n. be repaid jpem n nann 

opinion that the oimniss mors had urisdi tion in the parliamentary va rant intro were n 
ovei th g n x j matter <1 * r • miplaint a i 5 n Thors' claims in H )C *t ,T 1 h ' hrancl ui seJ 

that they had jurisdiction to order some of the taking, but the cost ■ »f the. act of 18 harm in 
tilings they proposed ordering though not to abandonmenr act were owing to B.. wno ha 
order th others: — Held (Brett, L.J., dissenting), paid them, and the general creditors o tl. 
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•company had large claims. On the application 
•of B., as representing the persons named in the 
warrant, for the payment to him of the deposit 
money Held, that the deposit money had 
become part of the general assets of the com- 
pany, and must be applied for the benefit of the 
general creditors, Manchester and, Milford By . , 
In re, 45 L. T. 129. 

Distribution of Parliamentary Deposit.] — See 

Parliament. 

Costs of Depositor’s Petition.] — A railway 
having been abandoned under the Kail ways 
Abandonment Act, the costs of a petition by 
the depositor for the transfer out to him of the 
bulk of the deposit moneys were ordered to be 
paid out of the general assets of the company, 
Laugharm It//., In re , L. E. 12 Eq. 454; 19 

w. it. 1108 . 

Costs of Solicitors and Parliamentary Agents.] 

— Claims in respect of expenses incurred by 
parliamentary agents in getting the bill of a pro- 
jected railway company passed through parlia- 
ment. arid for moneys advanced by the intending 
•contractor for the same purpose, are debts which 
have been incurred on account of the promotion 
of the company; and the court, under the dis- 
cretion given by the Railways Abandonment 
Act, 1869, s. 5, will not hold it reasonable, as 
between such creditors and the surety to the 
bond, that their debts should be paid out of the 
bond, which, by the warrant for the abandon- 
ment .of the railway, has been directed to be 
.applied as part of the assets of the company. 
Brampton and Lonqtown By., In re, 39 L. J., 
Oh. 681 ; L. E. 10 Eq. 613 ; 23 L. T. 356 ; 18 
W. 11 994. 

A board of trade warrant of abandonment of 
a rai lway, under the Abandonment of Railways 
Act, 1850, and the Railway Companies Act, 1867, 
was made with a condition that moneys deposited 
in the court of chancery as security should be 
applied as part of the assets of the company : — 
Held, that the solicitor and parliamentary agent, 
not being promoters of the company, were 
entitled to be paid thereout their costs and 
charges for obtaining the act. Kensington Station 
Act, In re. , L. R. 20 Eq. 197 : 32 L. T. 183 ; 23 
W. R, 463. 

A solicitor was employed in the promotion of 
.a railway and in obtaining the act for its incor- 
poration. He was then appointed solicitor of 
the company, and was employed in obtaining 
two other acts by which the scheme was amended 
and fresh powers granted. , The undertaking 
proved abortive, and the railway was never con- 
structed. A warrant of the hoard of trade was 
•obtained under the Railways Abandonment Act, 
1869, for the abandonment of the railway, which 
•contained the usual clause that the bond which 
had been given for the completion of the railway 
should be assets of the company : — Held, that 
the costs of the solicitor incurred in getting up 
the company, and, after its incorporation, in 
•obtaining the subsequent acts, were costs incurred 
on account of the promotion of the company 
within s. 5 of the Railways Abandonment. Act, 
1869, and ought not to be paid out of; the bond. 
Barry By., In re, 46 L. J., Cli. 206: 4 Ch. I). 

' 315 ; 36 L. T. 1.25 ; 25 W, It. 201 — 0, A. . 

Proof of Claim?,] — Gb, having entered into 

a nrmrLimvil •Pm* f L n 


i railway, expended considerable sums of money 
| for the use of the company, in payment of the 
; costs of promoting one of the special acts of the 
company, of office rent, stationery, &e. No 
I resolutions of the board of directors authorising 
j the payments appeared in the minute books, but 
I the secretary and some of the directors were at 
| the time aware that such expenses were being 
; defrayed by G. The railway was afterwards 

• abandoned, and an order was made for the 
winding-up of the company : — Held, that the 
sums paid by Gr. constituted a liability on the 

! part of the company, and that a claim by his 
assignees for the amount should be allowed. 
Dublin and BatJieoole By., In re, Stevens, Ex, 
parte, 1 L. R., Tr. 98/ 

*■ A claim for sums paid by Gr. to the secretary 
of the company, but not proved to have been 

• applied for the company’s benefit, was disallowed. 

lb. 

In order to obtain from the Board of Trade an 
extension of the time limited by the act for com- 
pleting the line, Gr. executed a bond to the crown 
in 40,0002. The company subsequently obtained 
a further act, allowing an additional extension 
of Time for the completion of the railway, but 
containing a clause saving the liability of G. on 
foot of the bond. By the warrant of abandon- 
ment it was provided that the sum due on foot 
of the bond should be applied as assets of the 
company, and the bond was assigned by the 
lords commissioners of the treasury to the official 
liquidator. G.’s claim against the company had 
been previously assigned to T. & Co. for valuable 
consideration : — Held, that the official liquidator 
could not set off against the claim of T. & Co, the 
amount due on foot of the bond. Ib. 

Form of Order.]— -In a warrant of abandon- 
ment of a railway issued by the board of trade 
on condition that the money deposited as security 
for the completion of the railway or the securities 
in which, the same was invested should be applied 
as part of the assets of the company, it is not 
necessary, under the Railways Abandonment 
Act., 1869, s. 5, to save the rights of a party who 
has advanced the deposit. His rights may be 
asserted and allowed in the administration of 
the assets of the company under the winding-up 
order. Waterford, Elsinore, and Fennoy By.. In 
re, Ir. R. 4 Eq. 490 ; 19 W. B. 145, 

Indemnity — Mode of Cancelling Bond.] — -The 
plaintiff gave a bond to the crown conditioned 
to be void if a certain railway was completed 
within a given time, and the defendants under- 
took to indemnify the plaintiff against all liability 
which he might incur in giving such bond. The 
railway was not completed, and the plaintiff, 
under the Railway Companies Act, 1867, which 
was passed after the giving of the bond, applied 
to the board of trade to authorise the abandon- 
ment of the railway, and to cancel the bond, 
which was ordered upon condition, that the 
money secured by it should be applied as assets 
of the company. The company was accordingly 
wound up, and the plaintiff paid, under an order 
of the court, a part of the mon *y si cur i d by the 
bond, which was then cancelled. The plaint ill 
brought an action, to recover the amount so paid 
from the defendants on their undertaking to 
indemnify. On demurrer to the statement u 
< ! ini: -Held that the payment made h 
plnirdiff m obtain the cancelling the bond 
was a liability incurred by him in giving the 


Jijli 

I if ill 









EAILWAY 


Abandonment, Arrangement, Winding-up, Ac, 1534 

any rights of priority belonging to the holders 
of the preferred half shares as between them- 
selves and the holders of the deferred half shares 
would be protected by the provisions of s. 17 of 
the act of 1867. j Brighton and Dyke My., In re , 
59 L. J., Ch. 829 ; 44 Ch. D. 28 ; 62 h‘ T. 353 ; 
38 W. R. 321—0. A. ' , ' : 


bond, for which the defendants were liable to 
indemnify him, although the Railway Companies 
Act, 1867, enabling the plaintiff to take pro- 
ceedings to cancel the bond, was not passed 
when the indemnity was given. Webster v. 
Metre, 4 Ex. D. 127 ; 27 W. R. 662. 


Winding-up — What Company,] — A 

by its special act, was authorised 
•docks and a railway. The railway was only 
about half a mile long, and for the purpose of 
connecting the docks with the London and South- 
Western Railway, and the special act prescribed 
the fares for the railway. On a petition to wind 
up the company Held, that the company was 
not a railway company within the exception 
contained in the Companies Act, 1862, s. 199. 
Exmouth Docks Co., In re, 48 L. J., Ch. 110 ; 
L. R. 17 Eq. 181 : 29 L. T. 573 ; 22 W. R. 104. 

Who may Petition,] — A creditor of a 

railway company whose works have been aban- 
doned by warrant of the board of trade, under 
13 <fc 14 Viet. c. 83. cannot petition for an order 
to wind up the company. Worth Kent Exten- 
sion My., In re, L. R, 8 Eq. 356 ; 20 L. T. 867 ; 
17 W. R. 789. 

Jurisdiction of Court.] — A warrant of 

abandonment of a railway was issued by the j 
board of trade on condition that the money I 
deposited as security for the completion of the j 
railway or the securities in which the same was 
invested should be applied as part of the assets 
of the company : — Held, that the court had 
jurisdiction to make an order for winding-up the 
company without the consent of a party who 
had advanced the deposit on a security from 
the railway company. Waterford, Lismore , and \ 
Ferrnoy My., In re, Ir. R. 4 Eq. 490 ; 19 W. R. j 
145. j 

See also Company (Winding-up). 


company, 
to construct 


Rights “prejudicially affected.”] — The 

assent of the statutory majority of a class to a 
scheme of arrangement tinder the Railway Com- 
panies Act, 1867, cannot be dispensed with under 
s. 15, if any existing right of that class is pre- 
judicially affected, it being for them and not 
for the court to consider whether the 1 scheme 
gives them such benefits that their rights on the 
whole are not prejudicially ■affected. Neath and 
Brecon My.. In re, [1892] 1 Ch. 349 ; 66 L. T. 
40 ; 10 W. R. 289— C. A. Affirming 61 L. J., Ch. 
172. 


Who bound by— Debenture Holders.] — -After 
a scheme of arrangement by a railway company 
with its creditors has been assented to, in writing, 
by three-fourths in value of the debenture 
holders, although dissenting debenture-holders 
are entitled to appear and oppose the scheme, 
the scheme is binding upon the minority, unless 
it can be shewn that the vote of the majority 
was obtained by fraud. East and West Junction 
My., In re, 38 L. J., Ch. 522 ; L. R. 8 Eq. 87 ; 21 
L. T. 86. 

A debenture-holder, although he has obtained 
judgment and issued execution against a railway 
company before the filing of a scheme of arrange- 
ment under the Railway Companies Act, 1867, 
still remains a debenture-holder for the purposes, 
and is therefore bound by the scheme when 
assented to by three-fourths in value of the 
holders of the company’s debentures, and after 
mrolment of the scheme will be restrained from 


2. Scheme of Arrangement. 

Assent of Shareholders.] — A petition was 
presented for the confirmation of a scheme of 
arrangement between a railway company and 
their creditors, which had been assented ,to by 
all the preference and ordinary shareholders 
present at an extraordinary general meeting. 
The special act of the company enacted that all 
preference shares should confer the like right of 
voting at meetings as ordinary shares : — Held, 
that the special act did not qualify the enact- 
ments of the Railway Companies Act, 1867, and 
that the assent of the preference shareholders 
must be given in writing. Cambrian My.. In re, 
24 L. T. 417: 19 W. E, 871. 

A company was incorporated with a capital 
of 72 , 000 ?. divided into 7,200 ordinary shares of 
10 ?. each. Under a power contained in the com- 
pany’s special act, 4,960 shares had been split 
.into.: " '* ’ ’ * ' ’ ' 


of the 
ruined 


debenture-holders of a company 
condition, a scheme for the reconstruction of the 
company was assented to by an overwhelming 
majority, the eourt held the will of the majority 
to be binding on the minority. Tunis 11 ys., Iti re, 
30 L. T. 512 ; 22 W. R. 639. Affirmed* 31 L. T. 
264. 

Unpaid vendors of land sold to the company, 
and debenture-holders of the company, do not, 
by accepting debenture stock under" the pro- 
visions of a scheme, lose any priority which they 
previously had over an elegit creditor, who is 
not bound by the scheme. Stevens v. Hid Hants 
My., 42 L. j., Ch. 694: L. R. 8 Ch. 1064 : 29 


preferred, and deferred half shares. The not binding upon outside creditors who have not 
holder of any two halves was entitled in respect assented thereto. Bristol and North Somerset 
thereof to such right of voting and other advan- My., In. re, 37 L, J., Oh. 851 ; L. R. 6 Eq. 44S ; 
tages as were incident to one entire share, but 16 W. R. 1112. 

two half shares did not become one entire share. Whenever confirmation of such a scheme 
Upon a petition being presented under s. 16 of prejudicially affecting the interests of outside 
the act of 1867 for the confirmation by the court creditors is sought,, the court, before confirming 
of a scheme of arra lgement- : — Held, that the it, will require tin written assent thereto of all 
holders of the preferred half shares could not be the outside creditors. Ib. 
treated as a class of preference shareholders A scheme of arrangement under the Railway 
within s. 12 of the act of 1867 whose assent was Companies Act, 1867, is not, by s. 18, made 
required to the scheme of arrangement, but that binding upon unpaid landowners or general 
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classes which, under the previous see 
act, have become bound by the as 
requisite maiorities. Cambrian %y 
L J., Oh. 400 ; L. B. 0 Oh. 27b ; It 

16 W. E. 346. . . 

An outside creditor is not bound 
of arrangement filed by a rauwi 
under the Eailway Companies Aci 
cannot derive any indirect benefit . 
rights are entirely* unaffected by it. 
W<1 Hants lty.,i 2 L. J , Ch. «94 ; 
1064 ; 29 L. T. 31S ; 21 \V. E. & 08 . 

Parties who have recovered^ : 
against a railway company, and_ 
into a statutory mortgage under 1 
c. 29, are not bound by a scheme 
merit 
to w 


are not bound by a scheme ot arrange- p " r ^ the sec ured and the unsecured credi- 
. under the Eailway Companies Act , lWw, as the shareholders, no sufficient 

w ./hich they have not assented. Stephens v. .. . t0 it had been established, and that 

■(Wka*i KlmOe ®- bL< h ^ therefore the scheme ought to be confirmed. 

Confirmation W - »“■ ,•»» * ^ 

petition for the confirmation of a ‘ J i. scheme which would convert mortgages of a. 

lurahgemeht between a railway company: anrt | company into irredeemable debenture 

creditors, some of the outside crechtors^appe. stock ^ J withm the scope of the Railway Com- 

aml opposed the scheme, the eonrt,oi « P1 Danies Act isfi7 ; and the court has jurisdiction 
ing that their opposition was [“onfitm S uch a scheme, if assented to by the- 
based on a due regard to then own into e . , of the mortgagees required by the act, 

d»missed the petition. Sonuridmd fin . J , ) Jf court ^satisfied that it would be bene- 

c— » tm »«. -*■*• ** *■ ** * 

Act, 1867, provided for f l^'XHuthorised 1 Apetition was presented by a railway company 
sums of money, *nd that the entue j ‘ i that the scheme of arrangement between, 

loan capital should be s^pliwi. fiist, m com^.et^ ^ e and its creditors might be con- 

ing and stocking the line, ami then • t firmed by the order of the court. Another rail- 

purposes of the company, and did riot . company had agreed to purchase the under- 

any special provisions for the P^ent ot 01 W tit ? u ing company. and a bill 

ardent with ^ptf«d tfte presSited hi the session of 

Companies Act, iotn, proviueu v , , ,, t th De tition must, therefore, stand 

ss & ssw. .-Lit . ~i »• 

“IWdS manoil mo«h 2 ol tt. 

r^Eriiir sssuss jassi&vcaaaA "<“» 
&53ggSSr.*nB sMs^tmas 
i H &83s?*s&& 

Wed Carl J?//.. re, Ir. R. v Eq. 96. L. I. -b4. 

l^eoourtcftnn^^io)i a, «5hfflneraite the of— Restraining Proceedings against 

1 li| 

rc +1 L. J ., , Oh. ' > , -u ' • • ' s - , d inrolment, and after tool merit the court has no. 

t he °EaiS’a v° C(mipanics° Actf \ 867^ enabling a jurisdiction withmit a bill being filed to resarai a 
raUway company to create and issue debenture an action against the company. 1 M u*.S. hru>- 
stock TO an amount in excess of its power rod 'iin/ jnnl ^u r. _ lUit ( . 

its acts of parliament, and providing for payment | Oh. 2 io;_ 1.. K. o th- "• . — “• ’ 

of creditors in such stock, the preliminaries pre- w. E. ion. . , 

scribed by the act having been complied with, The court has, however, pinsdictum um ^ 
nd nineTt nths r value v the cn litors appe .r> 9, t re, ram , *oc he g- bj eithd o nq * 

ing" and assent ,g -’1, scheme 7 Valley landowners durin tl maturing t th ^ 

_ r i T 201 Cambrian liy., Tn re. 17 L. J., On. 0-*, u n. > 

’ d company was aiuhorised io make, and had Oil. 27S ; IS L. T. 522 : 16 \V. It. 34(>. 

mad, a railwav through tl principal part of The court will not r< ran proceedings . . 

its underiakinin which consisted: of its docks and creditor or rmpaia Jaiuknvner, unless the ; 

the works connected therewith: and, being makes reasonable provision f th pay .eut 
UU abl< to pay its debts, a scheme of arrangement the claims of credit< s audit idovuius. 


■ ■ • : . ■ 7 V : , ' : /: : 
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Notwithstanding s. 17 of the 30 & 31 Viet, 
e. 127. a scheme filed under that act, hut not 
confirmed within three months, will, until the 
application for confirmation has been heard, be 
considered as still pending so far as regards the 
protection by interim order against creditors 
afforded by s'. 7. Robertson v. W ref Mm, Mold 
and Con nail's Quay Ry., 17 VV. B. lot- . < . 

But that protection-' will not he afforded against 
a suit for specific performance before decree by 
an unpaid landowner, except upon the terms ot 
the company submitting to a decree in the suit, 

* Where a scheme of arrangement has been filed 
under the Railway Companies Act, 18b 7, the 
circumstance that one of the judgment creditors 
of the company has before the filing of the scheme 
served notice of motion for equitable execution is 
not a ground upon which the court will give such 
creditor any exceptional position when making an 
order against judgment creditors for stay of pro- 
ceedings. Rems v. East and West India Rock 
Co , 58" L. J., Ch. 522 ; 61 L. T. 217. 


sale, unless it sees with certainty that the pro- 
perty in question is saleable. lb. 

Natqre of the inquiries directed. iA 
Form of order on petition by a judgment 
rbrflnfflis lands of a rau- 


n oraex uu ~ .j-*- p. ■ 

creditor for sale of superfluous lands or a rai - 
>any under 27- <!h'28 V ict,. c. I12, v s. A... 


wav company 
Tb. 


■ A m . ending Scheme .]• — -A railway company con- 
stituted by the amalgamation of various other 
railway companies had filed a scheme for the 
future management and carrying on ot the com- 
pany. Leave was given by the court to amend 
the original scheme so filed. Cambrian icy., in 
re, 18 L. T. 530. 


Xnrolment of Order.]— When a scheme of 
arrangement between a railway company and its 
creditors had been confirmed, mrolment of the 
confirmation order was restrained on the applica- 
tion of outside creditors who had, within thirty 
days from the date of the order, set down a 
motion for leave to file a petition for a rehearing. 
Ream and Somerset Ry In re, L. R. b Lq. bln. 


3. Judgment against. 


a. Registration of. 


A judgment may be registered as a mortgage 
against an incorporated railway company , under 
the 13 & 14 Viet. c. 29. Bag nail, lx > wrte, 
Baynuhtown and IT oxford Ry., In re, 13 L. . 

<>D Where, in an affidavit to register judgment as 
a mortgage, the company is described as a rai 
tvav company, it is unnecessary further to set 
forth the trade of the company, inasmuch as the 
description “ railway company ” clearly impoits 
that the trade of the company is that ot a 
common carrier. It. 


b. Sale of Surplus Lands. 


Order when Made.] — A writ of execution having 
been sued out on a judgment debt against ar-ad- 
wav company, upon petition, the court ordered 
inquiries and a sale of the company s hands in 
default of payment of this debt 1MI end 
Hornsea lit/., J* re. Bo L. J., Ch. b38 , L. h. - 
Eq. 262 ; 14 L. T. 855 ; 14 W . h>. (oh. 

Upon the petition of a judgment creditor of a 
railway company, under 27 & 28 Wet. c. 
praying for the sale of surplus lands of the com-. 
|,am A courts: Imtinak: m imn 
tbrklc. but w 11 JiLver inquiries ^rdnrr v. 
X. V. ,y X. Ry., L. E. 2 Gli. 385 ; lo L. X. o44, 

Tlic court will not make an order for immediate 


A judgment dated in April, 1S6 7, was obtained 
for 30 OOOX against a railway company, and an 

eieefit issued in June. In November the company: 
filed a scheme of arrangement, and in January, 

1868, au order for sale was made under the writ. 

In July. 1868. the scheme was dismissed, and a 
petition 'presented by the creditors for anmquiiy 
whether the lands in respect of which the elegit 

had been issued were surplus lands, upon which 

ground the company opposed the claim l :-r-Urcier 
made for the inquiry as in Gardner v. R.R, . 
Rt/. (L. K. 2 Ch. 385). Bristol and JSortk bomemt 
By.. In re, 20 i.. T. 70. . \ , 

upon the petition, of a judgment creditor ot a 
railway company an order was made, without 
directing inquiries, for a sale of surplus land ot 
the company, not required for the undertaking 
and not used for building purposes, which had 
been delivered in execution to the petitioner 
under an elegit, the registry of which was still 
in force. The company was ordered to execute 
a proper conveyance. Caine Ry., In re, L. K. . 

E An^existing railway company was authorised 
to make an extension line by an act which 
enacted that the capital might be raised by an 
issue of new shares, to be called extension shares, 
and that the works authorised by it should, toi 
financial purposes, form a separate undertaking, 
and that the capital and new shares created 
under its powers should constitute a separate 
capital; and that the profits of the extension 
line applicable to dividend should be wholly 
applied in payment of dividend on the extension 
shares; and that the extension shareholders 
should not be entitled to dividends out of any 
other profits of the company, and that the. . com- 
pany might raise by mortgage any additional 
sums not exceeding 28,000k, but not till all the 
extension capital had been subscribed for and 
half of it paid up ; and that the money raised 
bv new shares or mortgage should be applied 
only for the purposes of the extension act. A 
contractor, to whom the company was rndehted 
in respect of the construction of the oiigmat 
line obtained judgment against, the company, 
extended certain surplus lands snund under 
the powers of the extension act, and then applied 
to the coirt for a sale -.-Held, that the creditor 
entitled to an order for sale, for that, what- 
ker m S^ The l£e rights of the different classes 
^shareholders inter se, the lands were lands of 
the company, liable to be sold lor payment of 
any judgment debts of the eompany. gioit, 
lire, 41 L. J., Ch. 336 ; L. B. 7 Oh. 1/4. 


VOL, XI. 


Priority— Debenture-holders.]— Sect. 23 of the 

Rail™ y Companies Act, 1867, does not give to 
creditors of a railway company m lespech ot 
cages, bo: s rd ei ir st< s, m ’ ' 

,-h t hi eh tl . id not po*c* 1 t ] - 

<c , rtsf+o entitle them to payment m pnouty out 
of the proceeds of surplus lands of the company, 
which have been sold on the application ° ‘ 

ud-ment creditors of the company. IRf 
Barmley, and Rff Ry, I* re, g ^ 

Gh 207) • 40 Oh. U. 119 : o9 L.i.bi/ , o* 
145-0. A. 
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RAILWAY — Abandonment, Arrangement, Winding-up, dc. 


i ! liiac 


c. Receiver. 

1. Under BO S' SI Viet- e . 127, s. 4. 

In what Cases Appointed.]— A railway com- 
pany which has never commenced to acquire the 
lands, or construct the railways authorised by 
their act, is not an ;t undertaking” within the 
meaning of s. 4 of the Kailway Companies Act, 
1867, of which a receiver can be appointed under 
that section. Birmingham and Lichfield Junc- 
tion Mi/., In re , 50 L. X, Ch. 594 : 18 Ch. D. 155 ; 
45 L. T. 164 ; 29 W. R. 90S. 

A receiver would be properly appointed under 
s. 4 when the railway is a leased line or, under a 
working arrangement with another company, 
merely receives the rent and the tolls. Manchester 
mid Milford My., In re , Cambrian My ., Ex parte, 
infra. 

In 1879 a railway company, whose line was 
partially completed, gave their secretary (the 
petitioner) a certificate of indebtedness, and an 
undertaking to pay a certain sum with interest, 
upon which he recovered judgment and issued 
execution. The amount was due for services 
partly rendered prior to the passing of the Rail- 
way Companies Act, 1867. It appeared that the 
company was in considerable financial difficulties, 
and that there were judgment creditors to a large 
amount prior to that of the petitioner. The 
portion of the line open (about eight miles) was 
being worked by another company at a remunera- 
tion of 60 per cent, of the gross earnings. The 
court, on the application of the petitioner, 
granted a receiver over the portion of the line 
open for traffic, with liberty to extend him over 
any part of the line which might thereafter be 
opened. Southern My., In re, Quinton, Ex parte, 

5 L. B., Ir. 165. 

When a petition was presented under s. 4 of 
the act of 1867 by a judgment creditor for the 
appointment of a receiver of the tolls of a rail- 
way company, and it appeared that the line had 
not been used by the company, although, a por- 
tion of it had been occupied and maintained by 
another company, without payment of compensa- 
tion ; that the contract on which the judgment 
was recovered had been entered into previously 
to the passing of the act : — Held, that the railway 
had not been opened for public traffic within 
the meaning of the act : and that as the judg- 
ment had been recovered upon a contract entered 
into before the passing of the act it could have 
no effect. Beddgelert My., In re, 24 L. T. 122 * 
19 W. R. 427. ‘ 

Bailway ancillary to Bock.]— A company 

formed by act of parliament for the purpose of 
making a dock was afterwards authorised, by an 
act of parliament obtained by a railway company, 
to make a short piece of railway, over its own 
land connected with the line of the railway com- 
pany, and to work it for through traffic Held 
(Lopes, L.J., doubting), that the dock company 
fill || company | constituted by act of parlia- 
ment for the purpose of making a railway.” and 
so was a railway company within the meaning of 
the Raiiwa y ( ‘ >mp ides A t, I S67 ; rhnt a receiver 
and manager could therefore be appointed on the . 
api ion of a judgment creditor; and that 
the receiver and manager must be appointed of 
the whole undertaking of the company, and n >t ' 
, merely of the railway belonging to it/ ‘East and ■ 
Fm I di r Li I Co In re. 57 I L, Oh. 1053 - 


Discretion of the Court.] — In exercising 

the jurisdiction afforded by s. 4 of the Railway 
Companies Act, 1867, relative to the appointment 
of a receiver and manager of a railway company 
at the instance of judgment creditors, the court, 
whilst not assisting in anything of a speculative 
nature with regard to the future, should take a 
fair broad view of the present position and 
exigencies of the company, and act for the 
general benefit of all the creditors. But in exer- 
cising such jurisdiction the court is not to eon- 
| sider itself fettered by any contract or arrange- 
l ment which may have previously been entered 
into between the railway company and any 
person, although in the exercise of its discretion 
the court will have regard thereto. Hull, 
Barnsley, and West Biding My., In re, 57 L. T. 
82. 

On a petition for a receiver by a judgment 
creditor of the company, it appeared that the 
baronial guarantee fund was dedicated to the 
payment of the dividend on the share capital, 
and was not general assets of the company for 
payment of its debts ; and, it being satisfactorily 
shewn that the undertaking was worked at a 
loss, the application for a receiver was refused. 
Waterford, JDungarcan, and Lismore My., In re , 
Finlayson, Ex /parte, 5 L. R., Ir. 584 — C. A, 

Matter of Bight — “If necessary,’*]— - 

Under the Railway Companies Act, 1867, s. 4, 
whenever a judgment creditor of a railway com- 
pany is unpaid, the appointment of a receiver, or 
if necessary a manager, is a matter of right, and 
amounts to a sort of equitable execution. The 
-words “ if necessary ” point to the necessity of 
carrying on the business, and whenever a railway 
company is carrying on business in the ordinary 
way and conducting its own traffic, a manager is 
necessary within the meaning of the act, and 
such manager should be appointed by the court. 
Manchester and Milford My., In re, Cambrian 
My., Ex parte, 49 L. J., Ch. 365 ; 14 Ch. D. 645 ; 
42 L. T. 714— C. A. 

Who Appointed, and by whom.] — As a general 
rule, under s. 4 of the act of 1867, the directors 
or some of them would be appointed managers 
where they were acting fairly, and the order will 
generally be made without prejudice to any 
application by the directors to propose them- 
selves or some of their number as managers. 
Manchester and Milford My., In re, Cambrian 
My., Ex parte, supra. 

Evidence in support of Application.] — The 

only evidence requisite in support of a petition 
by a. judgment creditor for a manager under s. 4 
of the Railway Companies Act, 1867, is an affi- 
davit verifying the fact that he is a judgment 
creditor, that his judgment debt is. unpaid, and 
that the company is a going concern conducting 
its own business. Manchester and Milford My., 
In re, Cambrian My., Ex parte, supra. 

Service of Petition.] — When a petition was 
presented by a judgment creditor for the appoint- 
ment of a receiver of the tolls of a railway com- 
pany, and it appeared that the service of the 
petition had been effected at a house which had 
formerly been, but was no long r he uffie ft u 
company, and on a person who had acted as. but 
v h< was not j. roperly constituted the seci t t aiy : 
— Held, that service of the petition was insuffi- 
cient, Beddgelert My., In re, 24 L. T. 122 ; 19 
W. R. 427. ■ 
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Who may be Heard,] — A receiver and manager taking,” within s. 4 of the Railways Companies 
-of the company’s undertaking having been, ap- Act, 1867 ; and money in the hands of a re- 
pointed, on the petition of a judgment creditor, ceiver and manager appointed under that section 
the rolling stock contractors brought in a claim cannot be applied for such a purpose. Mersey 
for the balance of rent due to them. It was con- My., In re, 64 L. J., Ch.'62H ; 72 L. T. 535. 
tended, on behalf of the debenture-stock holders, A railway company sold its rolling stock to a 
that the agreement was not a bona fide hire-arid- waggon company for a sum of money, and the 
purchase agreement, but was in fact a borrowing waggon company let the rolling stock hack to 
by the railway company : — Held, that a deben- the railway company at a rent, on payment of 
fure-stock holder, attending the proceedings, was which for a term the railway company was to 
entitled to be heard on the question of the legality become repossessed of the rolling stock, the rent 
■of a claim against the assets of the company on being equal to the purchase money and interest, 
which he depended for payment of his interest. The Court of Appeal decided that the transaction 
'■.Eastern and Midlands- My., Ei re, 65 L. T. 668. was a bona fide sale and re-hiring, and not a 

sham transaction as a cloak for borrowing. (Bee 
Priority.]— A judgment creditor of a railway Yorkshire Waggon Co.v. Maclure , 21 Cb. D. 309.) 
company obtained an order for a receiver and A receiver of the railway company’s undertaking 
manager under s. 4 of the Railway Companies having been appointed under s. 4 of the Railway 
Act, 1867. After this, another judgment creditor Companies Act, certain moneys which repre- 
•applied for a similar order, which was made sented rent of some of the rolling stock let by 
without prejudice to the former order Held, on the railway company to another company, and 
appeal, that a judgment creditor gains no priority proceeds of sale of other rolling stock, were paid 
by obtaining a receivership order, that when a to the receiver. Debenture holders, who had 
receivership order has been made and is in force, become such after the date of the above-men- 
another judgment creditor gains no benefit what- tioned agreement of sale and re- hiring, and also 
■ever by obtaining a similar order, and that such the waggon company, claimed the money : — 
.subsequent order ought not to be made. The Held, that, although by s. 23 of the act “all 
second order was therefore discharged. Mersey money borrowed A . by a company on.. . . 
My.. In re, 57 L. J., Ch. 283 ; 37 Ch. D. 6X0 ; 5*8 debenture stock . ... . shall have priority . . . de- 
L. T. 745 ; 36 W. R. 372 — C. A. Bee Ea va n a rid benture stock . . . shall have priority . . , over 
Kingscourt My., In re, infra. all claims on account of any debts . . . or engage- 

ments” (except as in the section specified), that 

Unpaid Capital — Execution.] — The ap- section was subject to s. 4, by which moneys 

pointment of a receiver of the undertaking of a received by a receiver under the act were not 
railway company under s. 4 of the Railway Com- payable to creditors until after due provision for 
panics Act, 1867, does not affect the right of a the working expenses of the railway and other 
judgment creditor to issue execution against proper outgoings in respect of the undertaking ; 
unpaid capital under s. 36 of the Companies and that the rent of the rolling stock was a 
Clauses Act, 1845. Unpaid capital is not re- “ working expense,” and a “proper outgoing,” 
•eeivable by a receiver appointed under s. 4 of and entitled to priority over the claim of the 
the Railway Companies Act, 1867. West. Ian- debenture holders. Cornwall Minerals My., In 
rashire My., In re, 63 L. T. 56*. re, 48 L. T. 41. 

When a receiver of the undertaking of a rail- 
Powers of.] — Semble, the powers of a receiver way company has been appointed in pursuance 
appointed under s. 4 of the Railway Companies of s. 4 of the Railway Compauies Act, 1867, the 
Act, 1867, do not extend to getting in unpaid moneys received by him must be applied first 
•calls. Birmingham and Lichfield Junction My., in providing for the “ working expenses ” of the 
In re, 50 L. J., Ch. 594 18 Ch. D. 155 ; 45 L. T. railway, even if by the company’s special act a 

164; 29 W. R. 908. fixed dividend on shares and the interest on 

In order to make “due provision” for the debentures, forming the capital raised for a par- 
working* expenses of the company required by tieular undertaking of the company, are charged 
the section, the court will assume control over on the gross receipts of that undertaking. Eastern 
the management of the railway and the power and Midlands My., In re, 45 Ch. I). 367 ; 63 L. T. 
of seeing that the money spent is applied to the 604 — C. A. 

proper management of the railway. Manchester When a railway company has purchased rolling 
and Milford My., In re, Cambrian My., Ex parte, stock on the terms of paying for it by a series of 
49 L. J., Cb. 365 : 14 Ch. I). 645 ; 42 L. T. 714 — instalments at fixed times, the stock not becoming 
€. A. the property of the company until the complete 

When a receiver and manager of the under- payment of all the instalments, and the vendor 
taking of a railway company has been appointed having the right to seize the stock on default in 
by the court, under s. 4 of the Railway Com- payment of any one instalment, the “ working 
panics Act, 1867, the powers of management expenses” include such instalments as they 
remain the same as before ; but instead of being become due, and also overdue instalments. 11k 
exercised by the officers of the company they are By virtue of a. special act of a company a 
assumed into the hands of the court, and are certain loop line was constituted a. “separate 
exercised by the receiver and manager as the undertaking,” and the ■ capital raised for the 
servant or officer of the court. Eastern and purpose of constructing the loop line was con- 
Midlands My., In re, 66 L. T. 153. stituted “separate capital.” A receiver having 

been appointed under s. 4 of the Railway Com- 
“ Working Expenses ” — “Proper Outgoings.”] panics Act, 1867 : — Held, upon the construction 
—The expense of the promotion of a bill in Par- of the special act as a whole, that the dividend 
Harm it to impowei a ailwaj ■*■ n pany to work upon, and interest in respect of, the separate 
its trains by electricity instead of by steam does capital were not “ working expenses” or “proper 
not come within the “working expenses” or outgoings ” within the meaning of s. 4, and were 
“ other proper outgoings in respect of the under- to be postponed to working expenses. Ib. 
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The E. Co. recovered judgment against the of the former act. Bussell v. East Anglian Ity. r 2 
N. & K. Railway for the sum of 2,8811 for rails Mac. & G. 125 ; 20 L. J. ? Ch. 2o7 ; Id Jur. 93o. 
supplied to make the line. The 1ST. & K. Railway, Expenditure of Moneys.]- — When a receiver is 
being unable to meet their engagements, and appoint ed over a railway, the court has jurisdic- 
indebted inter alia upon mortgages prior to the t [ Q ^ t0 CO ntrol expenditure in the management 
judgment to the extent of 37,9002., filed a scheme and re pairs of the railway, though the directors- 
of arrangement in the .English Court of Chan- incliTi dually are not parties to the suit. Belfast 
eery, and obtained power to issue detenture j) oim By, Y . Belfast, Holy wood mid 

stock to the amount of 70.000/. to pay oh: their « j r jp 3 Eq. 581. 

debts, viz.. 20,000/. A. stock and 50,000/. B. stock, remuneration of directors is a proper 

which were declared by the scheme to be respec- eXDen diture, and should be allowed, though the 
tively first and second charges on the undertaking c0 ^ pany is insolvent. IK 
ot the IN. & K. Railway. Ihe E. Co. appeared impairs and improvements of the line and 
on the settlement of the scheme, and had it stati( J ng w i re fencing, gas tittings and the like, 
altered (article 3) so as to provide for payment expenses properly paid out of revenue, if there 

- /vF'f AM. rvnt. nft.fiA A stook. thev ‘ . 1 . , *. 1 O' i _-«_ _ ■ _ 
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4. Sewers and -Sewage Works., 1602.- •; 

5. Hospitals and Charitable Inspitu- 

turns. 1604. 

6. Schools, 1608. 

7. Workhouses, 1611. 

8. Places of Divine Worship, -1612.;; : - 

9. Cemeteries and" Churchyards,. 16:12.; 

10. Unite rsities and Colleges, 1614. 

11 . Literary and Se ientijie Societies, 1614. 

12. Corporations, 1622. 

13. Bridges , 1623. 

14. Canals, 1626. 

15. Waterworks, 1632, 

16. Navigable Mirers, 1640. 

17. Moorings, 1644. 

18. Piers and Harbours, 1646. 

19. Docks and Wharves , 1647. 

20. Ferries and Way-Leaves, 1653. 

21. Lighthouses, 

22. Railways, 1656. 

23. Tramways, 1669. 

24. Telegraph and Telephone Companies , 

1669. 

25. Mines and Quarries, 1672. 

26. Gasworks, 1678. 

27. Stock m Trade and Personal Pro- 

perty, 1680. 

28. Woods and Woodlands, 1682. 

29. Rights connected with Land, 1683. 

30. Tithes, Corn and Commuted Rent- 

charges, 1685. 

31. Tolls, 1690. 

32. Other Cases, 1696. 

33. Statutory Exemptions, 1696. 

C. Proceedings. 

1. Collection , 1698. 

2. Distress, 1699. 

3. Inspection of Rate- Books, 1712. 

4. Appeal against Bates and Reserved 

Cases. 

a. When Appeal lies, 1714. 

b. To wliat Court, 1716. 

e. Notice of Appeal, 1719. 

d. Notice of Objections, 1720. 

e. Practice at Sessions, 1721. 

/. Amending, Quashing and Se- 
ducing Bate, 1725. 

g. Costs, 1726. 

h. Reserved Cases, 1729. 

II, County Bates. 

A. Jurisdiction, 1730. 

B. Liability op Borough, 1731. 

C. Persons and Property Liable, 1733, 
J). Purpose of Rates, 1734. 

E. County Treasurer, 1736. 

E. Proceedings. 

i f Before the Assess nwd Committee . 
1*738. . 

2. Production and Inspection of 

Accounts, 1738. ■ 

3. Appeal 1738, 

III. Other Bates. 


but is not bound to do so by directing a scire j 
facias to issue. Healey v. Chichester and Mid- \ 
hurst Ry., 39 L. J., Ch. 387 ; L. R. 9 Eq. 148 ; 21 
L. T. 81*1 ; 18 W. R. 270. 

The company ha ving raised large sums of money 
by bond and on mortgage, and being also con- 
siderably indebted on simple contract, agreed 
with one of their simple contract creditors to. 
suffer judgment to be entered up against the 
company at a future day. After this agreement, 
various negotiations took place between the bond 
and other creditor; 
pany, with the view of ^ postponim 
terms the e: 
specialty as simple con 
for seven years : C 

l ' ‘f M ihe creditors, but rejected by 
the simple contract creditor 
but before the period for 
arrived, a bill Ehd b 

creditors for the enforcement of his alleged I 
equitable lien, and for the appointment of a 
receiver. The receive r was appointed by the con- 1 
sent of all parties to the suit, and entered into j 
the possession of all the chattels of the company. 
The simple contract creditor then sued out exe- 
cution against the company: — Held, on the 
petition of the simple contract creditor, that, 
inasmuch as the order appointing a receiver was 
obtained by a surprise on the court, and did not 
rest on an equity which could he maintained, 


of the company, and the com- 
on certain 

nforcement of all claims, as well by 
Tract, against the company 
these terms were accepted by the 
•eat majority of 


After such rejection, 
r issuing execution had 
: „ 7 „ bill was filed by one of the bond credi- 
tors against the company and its other specialty 


RAPE. 

See CRIMINAL LAW 


RATES AND RATING. 

I. Poor-rates and Bates in General. 

A. Making Rate. 

1. Valuation List, 1547, 

2. Rate • 

a . By whom Made, 1550. 

b. How Made, 1550. 

e. Bor what Purpose, 1553. 

d. Allowance and Publication, 1557. 

e. In what Parishes and Places, 

1559, 

i /, Bonn, 1561. 

On whom Made, 1561. 

B. Persons and Property Liable. 

1. Owners and Occupiers in General. 

a. Liability. 155 A 

b. Mode of Assessment, 1578. 

c\ Right of Tenant to Deduct from 
Rent, 1589, 

2. Promoters of Undertakings, 1591. 

3. Crown . Government and Public Pro- 

perty, 1593. 


1547 
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After Appeal,] — Notice of appeal against 

I. POOB- BATES AID BATES IN a poor-rate having been given to the assessment 
r-wix-zro committee under 27 & 28 Viet. c. 39, s. 1, they 

. amended the valuation _ list, and gave notice to 

A MAKING- BATE. the overseers, but the list was not re-deposited 

as required by 25 & 26 Viet. c. 103, s. 21 
1. Valuation Lis t. Held, that it was not necessary to re-deposit the 

list. Reg. v. Edmond#, 43 L. J., M. C. 156 : 
Time for Taking and Depositing.]—!, and P. L 9 q # b. 598 ; 31 L. T. 237 ; 22 W. B. 
were the occupiers of rateable property situate 

in a parish within the limits of the Valuation ^ contribution order, based on the list as so- 
(Metropolis) Act, 1869 (32 & 33 Viet. c. 67). a itered, having been brought up by certiorari 
Upon the 27th of September, the overseers made an( j a ru } e obtained to quash it on behalf of a 
and deposited a valuation list, in which the ra tepayer, whose rating was but inappreciably 
property was assessed at certain amounts. The a ff ec t e d by the alterations; no recognizances 
list was transmitted to the assessment committee } iav j n g been entered into ; the court discharged 
on the 18th of October. On the 7th of December rule with costs, as a vexatious abuse of the 
the assessment committee met, when J. and P. I)rocess 0 f the court. Ib. 
objected to the amounts at which their property 

was assessed, and these were reduced by the Time for Signing.]— The 32 & 33 Viet. c. 67,. 
committee ; after the meeting of the assessment s. 42, is directory and not imperative, and non- 
committee no special sessions were held to which compliance with its directions as to dates does 
J. and P. could have appealed, but they appealed not make a valuation list void, which was in fact 
to the assessment sessions, who confirmed the signed and approved in time to be discussed 
list : — Held, that delay in making, depositing, and adjudicated upon, on the hearing of appeals 
transmitting and approving the valuation list against it at the general assessment sessions, 
within the times prescribed by s. 42 of the and in such cases the justices cannot, under s. 35, 
Metropolis (Valuation) Act, 1869, did not make order another list to be made. Reg. v. Ingall , 
it a nullity, for the provisions of that section 46 L. J., M. C. 113 ; 2 Q. P>. D. 199 ; 35 L. T. 
were directory and not imperative. Reg.y. Ingall, 552 ; 25 W. B. 57. 

46 L. J.. M. C. 113 ; 2 Q. B. D. 199 ; 35 L. T. . • • . A a. . . 

rk<) . 25 w R, 57 Approval before Expiration of Statutory 

* J * ‘ Period— -Validity. ] — The effect of s. 18 of the 

Power to Amend— Notice of Objection.]— Union Assessment Committee Act, 1862, is to 
Under the Union Assessment Committee Amend- render void any valuation list which has been 
ment Act, 1864, 27 & 28 Viet. c. 39, s. 1 -which approved by the assessment committee before the 
enables the assessment committee to hear objec- expiration of twenty-eight days after public 
tions against a valuation list approved by the notice of the deposit of such list by the over- 
committee, and to amend such list, “ after notice seers, and also any rate made in conformity with 
given at any time in the manner prescribed by such list, and that effect is not taken away by 
25 & 26 Viet. c. 103, with respect to objections” s. 1 of the Union Assessment Committee Amend- 
— an amendment of the list is valid, although no merit Act, 186L Reigate Union v. S. 7il Ry., 63 
notice of the meeting of the committee was L. J., M. C. 65 ;^[1894] 1 Q. B. 411 ; 70 L. T. 
given to the overseers of the parish to which the . 353 ; 42 W. B. 585 ; 58 J. P. 264. 

list relates as required by 25 26 Viet c. 103, n „ -A. ^ xr~i. i xr i 

s. 19, Reg. v. Lanqvmlle Overseers or Copping Contents of Mode of Valuation. ,] Valuers 
Syke Overseers, 54 L. J., Q. B. 124 ; 14 Q. B. D. empioyed by an assessment committee under 

83; 52 L. T. 253 ; 33 W. B. 213 ; 49 J. P. * 28 Vlc ^ c :. 3 ° ? to . vahie T a tm ': 

mshed a valuation list giving the estimated 


Objection — Who may Appear — Agent of 
Objector.] — An assessment committee has no 
right to refuse to hear a surveyor who has been, 
sent by a ratepayer to appear as his agent before 
the committee in support of an objection to a 
valuation list. Reg. v. St. Mary Abbot's, 60 

L. J., M. C. 52 ; [1891] 1 Q. B. 378 ; 64 L. T. 
240 ; 39 W. B. 278 ; 55 J. P. 502— C. A. 

Be-deposit after Alteration.]— The valuation 
list of a parish under the Union Assessment 
Committee Act, 1862 (25 & 26 Viet. c. 103), 
must, when altered by the committee, be depo- 
sited for inspection, and if not so deposited, it 
is invalid, together with any contribution order 
based upon it. Reg. v. Charlton Union, 42 L. J., 

M. C. 34 : L. K. 8 Q. B. 5. 

It is the duty of the overseers to deposit the 
valuation list, after alteration by the assessment 
committee, in the place where" the rate-books 
are kepi and to give due notice i here* r } n the 
same manner as in the case of the original 
deposit of the valuation list. Reg. y. Charlton - 
on-Medloch 35 L. L, M. C. 56 ; *12 L, T. 581 :| 
13 W. B. 925, 

, ^ : ; 7 .4 V \ , ■ ‘ 7 I 

' h oS b- A ^ '-if/ ■ S A A’’.- '■ 'A ' ' ; ; 

- ob-a btt h-p a oa a, ■■ 
i^rLv-: .‘C. d' 5 a ad' ‘ ; ■ 

;v ; hnh : ;:;::d;idh;5 . ■ •: 
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M., the special district rates of that district were Rordhmi, 3 P. & D. vo ; 11 A. & < 

mortgaged for the unexpired period of twenty- M. 0. 3. . dr : 

three years to secure the repayment of a debt . . . 

which had previously been incurred by the local Special Bargain , • nm 

board of tbi district of Mi The statute 24 & 25 Slants’ Iim. j-Dispute ha^mg mis 
Viet. e. 33, which confirmed the provisional ^exjeants Innanc m P‘ -y- w ^ h. 
order, apportioned the amount which the parish t0 whether or no t it - ■ 1 I- 

of B. should contribute towards the payment of pansliand li^ble to PP C . J. J 
such debt, and provided that the overseers of it jas agreed, 
that parish should raise the annual instalments aet of \V llham 4, th . e 
required to pay off the sum the parish of B. was Parish bOZ a year, and t hat . the pa 
to contribute in the name and as part of the accept that sum as .a ' 

rates levied within such parish for the relief of charge of all . poor-rates fiom timeho t 
the poor. In July, 1383, the local board of M. to bp- due. £ 

paid off the last instalment of principal and Held, that this special a & c 
interest due under the mortgage, and on the ^ affected by the ^presentation ot ^ 
25th March demanded from the overseers of the & y’ V 1C * ror h ,j 0 V- 

parish of B. payment of the amount due from the kaw Amendment Act, 18 (><. («m ’ ■ 

parish since the 13th January, 1879, up to which s. 27. or by any of. the intermediate ^ 
date the parish had duly contributed in accord- £° r regulation of parishes or t e. 
ance with 24 & 25 Viet. c. 39. The demand not or collection of poor-rates therein, 
having been complied with, an application was ^ ^ n . ijq w p* y 9 * * 

made for a mandamus to compel the overseers to 23 L. I., oil) ; 19 w. h. 6oi. 

levy a rate 1 in , 1 orde ^ to pay the amount in Composition— -Resolution Distinct h 
arrear ^Held, that the obligation imposed by meat .fLwhen the local authority unc 
the statute on the parish of B. was> that they Vict J a2 l, had determined to conver 
shouM pay their proportion of the debt annually, ^ intp ’ sewer? and had under s. 
and that the effect of granting the man amus a p p rem ises then using the same fo 
would be to enforce the levy of retr^pective p p f sewage to certain annual pay 
rates, and the court rule. ^ the same day passed a 

Mig. v. ReMmgUn Ove? sects, 4c J. P, 486. enabling the parties liable to compour 

Payment of Debts Act, 1859-Froseeu- wh / ch resolution was ent< 

j. M -i+T- ni,,* ’ i _i rate-book, and appended to the notic< 

tiott of Action with due Diligence.]— An action ment ^ from whicb also it was sworn tol 
was brought by an engineer, within the time | resolution formed ; 

K 8 - ■ ° f the , ‘V'fhG ’ the assessment, and that the assessmei 

1859, for services rendered to the defendants, , , , . ’ v. , ^ + 

who were a rural sanitary authority acting under bad becau , se »* " ot 
the Public Health Act, 1875. After issue joined h ‘ mses P ^'ses themfter using 
the plaintiff took out a summons to refer the v - Middlesex JJ., 4 W. E. o62. 
matter to arbitration ; this summons was opposed Application to have Name inserted- 
by the defendants, and was dismissed. The maae .]— By a local act, the manage 
plaintiff then allowed two assizes at Leeds parish J !m d"the relief of the poor wen 
(where tne action was to be tried) to pass with- * 0 trustees . but tho ves try was to rank 
out giving notice ot trial ; the defendants then rates and a co i lecto , was to collect t 
took out a summons to dismiss the action for oveKseera had nothing to do with a 
want of prosecution after which the plaintiff rates or their application Held, tha 
gave notice of trial for the assizes then coming 9eer3er8 were “ t the proper parties 
on. At the trial the learned judge, with the person who wished to j' a ,4 h is name : 
consent of the parties, ordered the matter to be £ poor . rate should make applicatioi 
an arbitrator, who found for the pu ‘ e . R v _ xdhujton, Oteneer, 
plaintiff for a certain sum. In an action for a | 6 1 32 L. J., M. C. 257 ; 9 Jur. (N. 
mandamus to the defendants to levy a rate to ^ y ^ n 759 
satisfy the award : — Held, granting the man- 1 ’ 

damus, that, as the action was a proper one to be Bated,” Meaning of.]— By a 1 cm 
referred to arbitration, and as the plaintiff had person shall be qualified to be electi 
taken out a summons to refer, which the defen- niissioner under the act, unless at- the 
dants opposed, the plaintiff had not, under the being elected he shall be rated in the 
circumstances, failed to prosecute the proceed- for the relief of tho poor of a town 
ings in the action " with due diligence 55 within name was not in the last rate made 
the meaning ot s. 4 of the Poor Law Boards to the declaration at the time it was a 
(laymentof Debts) Act, 1859. Rhodes v. Pate- he came into occupation of premises 
dJr'atijp I jiloji. ->I L. T. 23;}; 48 J. P. rate was made, and his name. \va< i 
' nib. the rate-book, under 17 G eo. 2, c. 38, s 

, i -Y5 , -j , , , , . the day of election Held, ' that h 

^Ooncurrcnt Bates. j ^ A rate may be made and rated within the meaning of the loci 
levied, although there is another rate existing at therefore was not qualified, lieq, v 

t ip tirviA whio 1 woo rivrelP i-m o •P.-vjt.vw 4-' « .. vr. ...... .. . A ... .. ... . r 
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'rinhwater, i 4 L. J., P. C. the house of lords. On an application for a writ 
). of certiorari to bring up and quash the certificate 

inge upon the legal rights of the district auditor allowing the taxed costs of 
pecially to impose a tax, such opposition :-— Held, that the overseers were 
language clear beyond all entitled to charge the costs of the Opposition on 
id v. Ruddin , 9 Ir. C. L. B. the poor-rate. Meg. y. White or Sihley,Mn 
<m Union. 12 Ir. C. L. B. 35. parte, 54 L. J., M. C. 128 ; 14 Q. B. D. 358 > 52 
L. T. 116 ; 88 W. E. 248 ; 49 J. P. 294— C. A. 

Private Act — Trustees.] — 

building of a bridge, and Borrowing Powers— Bate made to Pay Inte- 

downers for that purpose, test.]- — \V here trustees under a local act were 
persons by name, and all authorised to boiTow, by -annuity, or at common 
a year out of the lands interest, a sum not exceeding 80,000?. for the 
lould be trustees ; and the purpose of building a chapel, and the moneys so 
notice by circular of all borrowed, and the interest, were to be made 
nterpretation clause said payable out of the burial fees, and out of the 
ose acting by virtue of the rates and assessments to be made iii pursuance 
person qualified to be a of the act; and the trustees, in fact, borrowed 
g been named in the act, 32, '6361., and made a rate to pay the interest of 
’rtue of it, was not entitled that sum : — Held, that the trustees had exceeded 
rr v. Wilkie, 6 Jur. (n.S.) their power, as the act only empowered them to 
It, 286— H. L. borrow a specific sum, and as the rate was made 

re notice of a meeting had to pay the interest due upon the whole sum hor- 
ihere wars no necessity for rowed, it was bad in toto, although the detect 
adiournment Ih, did not appear on. the face of it. Mlehtee v. 

Hughes, 8 D. & E. 788 ; 2 B. & C. 499 ; 2 L. J. 
(o.s.) K. B. 61 ; 26 E. E. 424. 

hat Purpose. It is in the power of the vestry to borrow on 

the security of any particular rate ; but they 
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district Held, entitled to compel assessment 13 Geo. 3, c. 78, s. 45 HUjqbu v. Green, 10 
of rates sufficient, after maintenance of poor, M. & W. 703 ; 12 L. J., M. C. 27. 
to pay principal and interest of their debts. 

Jowts V. Mmitqomery (Parishes of), 3 Swan. 203. Damages Recovered against Parish Officers— 
An order of vestry is made for building a local Act.] — Parish officers having received 
workhouse in a parish, and that in case any information that a person was a pauper lunatic^ 
one will lay down the money, the parish shall likely to do mischief, caused an order to be left 
repay* equity will decree a parish rate to be with A. B., who lived at his house, and appeared 

made to reimburse the party who lays down- to have the care of him, for his removal to the 

this money. Maekbonrne v. Webster, 2 P. Wins, workhouse. A. B. soon afterwards, assisted by 
g 32 . other persons, took him forcibly to the work- 

house in a strait waistcoat. He remained in 
Amount Limited.] — Where commissioners the workhouse about a week, at the expira- 
with power to raise money resolved that it was tion of which be was brought before a magis- 
necessary to raise a sum not exceeding 1,3001 : trate and discharged. He then brought an 
— Held, that the fair import of the resolution action for an assault and false imprisonment, 
Was, that such was the smallest sum necessary, and an action of trespass against the parish 
and that it was sufficiently certain. Cortls v. officers, and in one of them recovered 4001. 

Kent Waterworks Co., 7 B" & C. 314; 5 L. J. damages, which, upon a motion for a new trial,, 

(o.s,) M. C. 106. was reduced by consent to 200/., no new trial. 

Where the commissioners made at the same being granted. The other action was not tried, 
time two Tates, one for the poor and the other The trustees of the parish having, under a 
for the highways, and it appeared that the first, local act, authority to manage the parish 
if the whole had been collected, would have accounts, and to superintend the treatment of 
exceeded the sum required, held good, as the act the poor, charged the damages and costs incurred 
did not require separate rates for the poor and in these actions against the poor-rates of the 
the highways, and the entire sum directed to parish. The rates so charged were subsequently 
be raised would not exceed the sum required :— allowed in open vestry, and the charges paid out 
Held, also, good, because it was impossible ever of them. Upon an information filed against the 
to collect the whole of the rate, and the sum trustees for the purpose of compelling them l 
actually collected was less than that required. IK personally to refund the money so paid as for 
By a* local act a town council was empowered, a breach of trust, the court dismissed the infor- 
for certain purposes therein specified, to make mation, being satisfied, upon the evidence before 
rates, provided that the amount to be levied for it, without regard to the proceedings at law, that 
all and any of the purposes shall not in any year the parish officers had not participated in the 
exceed the pound upon the rateable value forcible removal of the lunatic, and had in other 

of the property within the borough liable to such respects acted reasonably, though perhaps not 
rate” :— Held, that such deficiencies as might strictly according to law, in the discharge of 
arise in levying the rate, by reason of insolvency their duty : consequently, that they were entitled 
of occupiers and other causes, were not to be cast to be allowed the payment- so made, either under 
upon the general body of ratepayers, by charging the 26th section of the local act, which provided 
them in excess of the rate of Id. in the pound, that all costs and expenses to be incurred by the 
Brown , Bx parte , Liverpool Corporation , In re, trustees or any persons employed by them in 
31 L. J., M. C. 108 ; 8 Jur. (N.s.) 612 ; 6 L. T. 241. prosecuting or defending any action touching 
By a local act for improvement of a town, the execution of the act should be defrayed out 
commissioners were invested with all the powers, of the money arising by virtue of the act, or the 
provisions and authorities, and were to be in the general law applicable to overseers and their 
receipt and possession of all compositions, rates, accounts. Att.-Gen. v. Pearson - , 2 Colly. 581 ; 

granted by 13 Geo. 3, c. 78 : and the sur- 10 Jur. 651. 
veyors • to be appointed by the commissioners 

were to have the same powers of demanding, Paving — District Bate — Local Act.] — By a. 
collecting and recovering payment of such coin- local act of Geo. 3, commissioners were appointed 
positions, &c., as under that act. The surveyors for paving the footways and cleansing, lighting 
of the highways within the ambit of tiie act were, and watching the streets in the town of Mon- 
on a day to be appointed by the commissioners, mouth, and were authorised once in. every year 
to produce to them their accounts, and to pay to rate and assess any sum not exceeding Is. in 
over all balances in their hands to the treasurer the pound upon or in respect of all houses, &c., 
of ^ the commissioners, and thenceforward their .... being within the limits of the town of 
office was to be determined. The commissioners Monmouth, and the persons paying such rates 
were empowered, in order to raise money for were exempted from all charges and expenses of 
carrying the purposes of the act into execution, paving, lighting, watching, cleansing or fencing 
to lay one or more rates once in every year, or off any part or parts of the footways and cross- 
oftener, if necessary, on all houses, shops, &c., paths of the town and borough. By the Public 
within the town, so as such rates should not Health Act, 1872, the borough of Monmouth 
exceed Sd. in the pound in a year on their yearly (within which was the town of Monmouth) was 
value. By a subsequent act. reciting that the created an urban sanitary district, and the 
conn i U u - had >ori n 1 c siderab ■ sums nay : Mermen and burgesses of the borough, 
of money on the rates, and that they were made- acting by the town council were the urban 
qua to to the purposes of the act, the power of sanitary "authority fot such district. By s. 16, 
must c A a - &<: . w: s extended from id all ex; enst s near cd or >uya! V by an u ba i 
to j a ii the pound in the yeai : — -Held, that the sanitary authority under the sanitary act shall 
commissioners had no power in case the rates , . . . k lefrayed . . in the east of the 
so levied proved insufficient for the purpose of council of a borough out of the borough fund 
He act, to levy ; i subs! liary r ice by application or borough rate. Bv the bai lean L aw Amend- 
to be made to the justices by the surveyor under mem Act. 1871, all the powers "and duties of 
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defrayed out of the district fund and general church or a chapel in which divine service has 
district rate leviable by them under this act. ceased to be performed, nor on the door of any 
The town council, as the urban sanitary autho- building, not being a church or chapel, in which 
rity for the borough of Monmouth, made a divine service is. performed. Ormerod v. Chad- 
general borough rate to meet expenditure, which wiok 16 M. & W. 367 ; 2 New Sess. Cas. 697 ; Id- 
included the paving, lighting and cleansing of E. J*? M.. C. 143. 

the town. A ratepayer, who occupied a house It is a sufficient publication, if a copy of it is 
within the borough, but outside the town of affixed before divine service on the Sunday next 
Monmouth, appealed on the ground that the rate after its allowance, on the principal or most 
was made in part for raising money towards usual door of all the churches or chapels of the 
defray mg the expenses of carrying the Mon- Established Church within the parish in which 
mouth Paving Act into execution : — Held, that divine service is performed. Ib. 
the rate was invalid. Monmouth Corporation v. I n the same place a room was hired for a 
Mon-mouth Overseers, 38 L. T. 612. school-house, in which divine service was regu- 

larly celebrated on Sundays, according to the 
. _ rites of the Church of England: — Held, that it 

d. Allowance and Publication. was not necessary to affix any notice on the door 

Necessity of.] — A rate is not a complete fbe sehool. Ib. . 

and valid rate until allowance and publication. P } s SI ™cient if the notice _is affixed to the 
Bushell v. LucMt, 2 C. B. 111. principal door of the church. Ib. 

Allowance by Justices-Jurisdiction.]— The — Where DiBt ™ t ^ as Hs own Church.]— 

allowance of a poor-rate by the justices is purely 'Y^ere a rate is made for a district within a 
a ministerial act ; and if the rate is good on the P^sh, which district has its own church, and 
face of it, they cannot inquire into its validity. $ °'vn P°? r .i the niters sufficiently 

Meg. v. Goclolphin {Lord), i D. & L. 830 ; 1 New Published, if notice of it ^affixed on the door 
Sess. Cas. 1 ; 13 L. J., 31. C. 57 ; S Jur. 574. of . f}=h church, although there are ehapelnes 
S. V ..lteq.v. Yarborough (Mart), 12 A. & E. 416 ; w u lth “ th ^ having their own respective 

3 P. & D 491 * 9 L J M C 62 chapels, all which belong to some vicarage, with 

Where a poor-rate had been made by the over- ] n Y < 5} iarc |p„ Meg. v. Marriott, 12 A. & B. 779 ; 
seers of a parish alone, there being also two * O, 1 , . , „ , . , , , 

churchwardens who had not been sworn in, and Ihe notice need not be affixed at such chapels ; 
the justices had refused to allow it, as not being Y° r at the church of a neighbouring parish m 
made bv the majority of the parish officers, a th . e . same town, though the churches _ nearly 
mandamus to the justices to sign and allow the ad 3 0ln each other, belong to the same vicarage, 
rate was oranted Ib and are used indiscriminately by the same persons, 

‘ A mandamus to justices to allow a poor-rate is the «“ ^eing sometimes frequentecl by the con- 
absolute in the first instance. Ib. ‘T ° f the ° ther W i" le tha * ls i ? losotl ; T l 

A poor-rate which has not been allowed by ““7 P“> have rateable property 

two justices is a nullity, although there has been 111 P anslies - rb. 

no appeal against the rate. Fox v. Davies. 2 . — __ where more than one Established. 

Lutw. Keg. Cas. 9f ; 6 C. L. 11 ; IS L. J., C. P. Church.]— By 3 & 4 Will. 4, c. 90, for lighting 

, . . and watching parishes, the overseers are required 

In allowing a rate two justices may act sepa- to proceed in the same manner for the purpose 
rately. Ilex w Ham stall Bad ware, 3 Term Eep. 0 f collecting, raising and levying the rate under 
And see T \ cotton v. Harvey , 6 East, 75. that act as for levying money for, the relief of 

Notice of.]— The notice of allowance *e Poor. A lighting and watching rate was 

need not be signed, and therefore a notice signed made *°r the township of Olitheroe, and written 
only hr an overseer and an assistant overseer is “ftice of it was affixed to the door of the church 
good. Murnleg v. Mettle* Overseers, 1 El. & El. ot bt - Michael, m the township, which was stated 
789* 28 Ti t' m n i w. x t 11v 7 to be the only place where rates had theretofore 

W. k 422. ’ 1 ; ’ been published. At the time of the publication 

• of the rate, there were two other churches of 

Publication — Notice of,] — Notice of a publica- the Established Church in. the township of 

tion of a poor-rate need not state that the rate Olitheroe, on the doors of which no notice of 
has been allowed. Paynter v. Hey., 10 Q. B. 908 : rate was affixed : — Held, that the publication of 
16 L. J., M. 0. 136 ; 11 Jnr. 973 — Ex. Gh. the rate was insufficient. Her/, v. Whipp , 4 

T * , - T „ . Q. B. 141 ; 3. GL & I). 372 ; 12 L. J., M. C. 64 ; 7 

In Church— Next Sunday.] — Tf a poor-rate j llr ^9^ 
was not published in the church on ii e Sunday 

next after it was allowed under 17 Geo. 2, c, 3, Where uo Church ox Chapel.]— By IT 

s. 1, it was a nullity. Ilex v. Newcomb, 4 Term Geo. 2, c. 3, s. 1, public notice of every rate for 
Hep. 368 ; 2 11. 11. 414. ’ the relief of the poor shall be given in the parish 
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church the next Sunday after the allowance been treated as one parish. In fact, it consists 
of the rate by the justices, “ and no rate shall be of two distinct rectories and advowsons, and for 
esteemed or reputed, valid and sufficient so as to all ecclesiastical purposes ; it., constitutes two 
collect or raise the same unless such notice shall distinct parishes Held, that a rate for the 
have been given” : and by 7 Will. 4 & 1 Viet. relief of the poor of iM., treating it as one parish, 
c. 45, a written notice, to be affixed on the doors is good, such long usage being conclusive as to 
■of all the churches or chapels in the parish, M. being before and at the passing of 43 Eliz. 
is substituted for any notice theretofore by any one parish by reputation. ■ Meg.. y. MaJbletJiorjpe r 
law or statute given in churches or chapels. 2 AY . R. 533. 

By 20 Yict. c. 19, s. 1, every extra-parochial The hamlet of T. had for a hundred years 

place wherein no rate is levied for the relief past, and for anything that appeared to the con- 
o£ the poor shall for all purposes of assessment trary before that time, been rated to the poor 
to the poor-rate and the relief of the poor and highway rates of the adjacent township of 
u be deemed a parish.” The overseers of a H., which maintained its own poor and highways 
parish which, before the passing of 20 Viet, separately, and together with another township 
c. 19, was an extra-parochial place, made a rate formed the parish of H. On the other hand, the 
for the relief of the poor, but did not publish lands in T., from the earliest period, were titbeable 
.any notice of the rate within the palish, in to the adjacent parish of K., as being situate in 
which there was no church or chapel: — Held, that parish, and the occupiers were rated to and 
that the rate could not be collected. Beg. v. paid church rates in that parish, and also Easter 
J)yotf, 51 L. J,. M. C. 104 ; 9 Q. B. D. 47 ; 30 and other ecclesiastical dues, and never paid 
W. B.’ 799 ; 47 J, P. 54. But see now 45 k 46 tithes, kc., to H. Held, that there was no 

Yict. c. 20 s. 4. ground for disturbing the long-established usage 

of rating T. to the poor-rates of H., as it was 
impossible to say that this usage could not have 
e. In what Parishes and Places. had a legal origin froni the tithes having been 

severed from T. and conferred upon the parish 
Parish, what is.]— By 20 Yict, c. 19, s. 1, after of K., while T. itself was associated with H. as 
the 31st December, 1857, every place entered one township for rating purposes according to 
separately in the report of the registrar-general 13 k 14 Car. 2, c. 12. Beg. v. Watson, 9 B.& S. 
■on the last census, which now is, or is reputed to 219 ; 37 L. J,, M. C. 153: 18 L. T. 556; 16 
be, extra-parochial, and wherein no rate is levied AY. R. 977. 
for the relief of the poor, shall, for all the. pur- ' 

poses of the assessment to the poor-rate, be Allotments under Inclosure Act.] — An inclo- 
decmetl a parish. In the report, “ Thornbury sure act gave power to the commissioners to 
with Nether wood ” was entered as one place, award in what townships the allotments should 
with the following note : “Nether wood, deemed be assessed to the rates and taxes. They awarded 
extra-parochial, maintains its own poor, but pays that certain allotments, which before were within 
church rate to Thornbury parish ” : — Held, that the district of II., were within the township of 
Nether wood was not a “place entered separately,” C. Held, that they did not thereby become 
and therefore was not to be deemed a parish for ratable in C. Fenton v. Boyle , 1 Taunt. 344. 
the purpose of the poor-rate. B,eg. v. Myttan , 2 And see 8. C, 2 Bos. k P. (n.e.) 399. 

El. k El. 557 ; 29 L. J., M. C. 109 ; 6 Jur. (N.S.) On the inclosure of a waste in the parish of 
341 ; 2 L. T. 12 ; 8 AY. R. 275. A., on which the landowners of B. had a right 

n , of common appurtenant, the allotments given in 

Pier below low Water-mark.] See post, p eu 0 f that right shall be assessed in the parish 

Piees A hd Harbours, col. 1647. o£ A- Kempev. Spence, 2 W. Bl. 1244. 


El. & El. 557 ; 29 L. J., M. C. 109 ; 6 Jur. (N.S.) 
341 ; 2 L. T. 12 : 8 AY. R. 275. 


Pier helow Low Water-mark.] « 

Piees and Harbours, col. 1647. 


Accuracy of Locality.] — W. appealed against 
a poor-rate by which lie was rated in the parish 
of H as occupier of land to an amount named 


Subdivision of Parish.] — The inhabitants of 


of H., as occupier of land to an. amount named a P a J^ °f a P ai ‘hh entered in 1714 into an agree- 
and of a value named. The sessions affirmed res J } ot the parish to maintain 

the rate, subject to a case which stated that W. ‘ helr T™ P. oor > and CTer atterwnrds did so, and 
did occupy that quantity of land in H., and that * rom ^- at ^ lm£ : *• le P art treated as distinct 
it was of the value stated ; but that he also * rom ^ ie .P ari f^* separate overseers 

occupied land in the adjacent parish of C. ; and we *'? appointed, and from that time the part by 
that it was not known which portion of the land a distinct name appealed and resisted appeals 
was in H., and which in G., though the quantity a 8 ams ^ orders of removal, and made and received 
occupied in each was known, and the value was ®P ,Ga or pors, and among them orders to and from 
rightly assessed whichever portion was in H. : — TilG P aris h of which it had been a part. In 17/5 
Held, that the rate should stand, thfe sessions not and afterwards poor-rates were made and allowed, 
being bound to determine the particular portion a , ^ a c ? Bsta ^ e was appointed : — Held, 
which was within H. JR, eg. v. Woods, El. BL & T at t “ eae facts dld not ahew a kgn*! separation 
El. 481 ; 27 h. J., M. G, 289' ; 4 Jur. (N.S.) 1233; the original parish so as to entitle the part to 
6 AY, R. 595. obtain a rate in aid upon another, not the original 

parish. lira; v. Fast ChnrrJt (Inhabit ants), 8 
Usage -—Extra-parochial Place.] — AYhen a L. J. (o.s.) M. 0. 76. 
parish has for several hundred years acquiesced 

in tin notion hat a particular plax * is extra- . Aid of different Parish,]— An c der of 
parochial veiy strong cas should be made out A s| ees for assessing contribulibn to the poor- 
be'fore a jury can be called upon to find that such rates, hi aid of a parish situate in a liberty, upon 
[V c * 1 st thin the parish. A7 // v. Bi tt la rth , place also within tin same is warrant- 1 bj 
2 Oar. & P. 391. * 43 Bliz. c. 2, s. 3, when that is a division of 

m , couutry equivalent to a hundred. JAvrv.J /Miami, 

Two Parishes treated as Gne,]— The parish 1 Burr. 576 : 2 Ld Ken 267 

of 31. has for all secular purposes since 43 Eli*. An order tor taxing one parish in aid of 


f IP 


oHp 

i 1; I ■} 
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z. c. 2, s. 3, is valid. Mew When Mature of Bate Limited.] — Under a local 
", 2 East, 417, act improvement commissioners were appointed. - 

with power to make rates. It enacted, 4 * tlmt no ' 
-County justices cannot person shall be rated in pursuance of this act on 
ieir jurisdiction in aid of account of any arable, meadow, or pasture land 
within a borough, which exceeding two acres . . . or the farmhouses, and 
iction. Mew v. IloUeehe, buildings used exclusively for farming purposes.” 

The commissioners became an urban sanitary 
authority under the Sanitary Act, 1873. By 
Form. s. 43 of that act, any limit imposed on, or in 

„ » • . P . . - W , T1 . ... respect of any rate, by any local act of parlia* 

1 l oe ’ , \ l . n . J !■ meat, shall not apply do any rate required fco.be 

to default m agnmg ho purpose of .defraying any expenses 

1 deti lllt Mowing the in d w . ‘ ^ nit aut . h o r ity f or sauitaiy 

T S T tntl I tr^ purposes Held, that the word “ limit " did not 

the statute, the Mfe&ionb ap p ly t0 dle exemption in the local act, so as to 

’UU'r bVT a il t ! authorise the commissioners to impose a rate for 
» 91 ft ’ 11 A * ■ ±J * U J expenses incurred for sanitary purposes, on a 
7 A , person on account of land exceeding two acres, 

issioners haye no power to \ Valtunlmplvm , wlf 1 Vnlford, 

■h n schedule varymgfrom . f L . R . 10 Q. B . 180 ; 81 L. T. 

in the statute. Ih. 82 *> • 23 W R 29* 

.TOlid because the declara- .^y the Meteob>Us Management Act, 1855 (18 
t°i^ * I# Viet. c. 120), s. 159r where it appears to 
schedule to_ the s «_.t e. any vestry or district board that all or any part 
‘ JUb ’ ib ' of the expenses for defraying which any sum is. 

.. ... £ ,, by such vestry or board ordered to be levied, 

mg a specification of the have or has not been incurred for the equal 
ach mdividual is rated, is benefit of the whole of their parish or district, 
'nd Odder JSar^atim, 4 suc j 1 yestl .y or board may by any such order 

* . ° i ^ ■ Aj ‘ i direct the sum or sums necessary for defraying 
inserted m the column suc h expenses or any part thereof to be levied in 
0 . of the valuation under guc b part, or exempt any part of such parish or 
the true rateable value of ^jgtrict from the levy, or require a less rate to 
idently of whether such ^ ev j e q thereon, as the circumstances of the 
* h ?, \I ro ™ b : of th f e case may require : — Held, that a precept which 
E1&14 V ict. c. J J, oi not. re q a i re d the rate to be levied as regards such 
T v V 'i} p 9 t . parts of the parish as consisted of land used as 
t° t’ £»q. vi\v' r * uA 5 arable, meadow, or pasture land only, or as wood- 
V . M , ’r f Vi ' ‘ , land, orchard, market garden* hop, herb, flower, 

tor the relict or t ne poor, | r uit> or Purser y ground in the proportion of on e- 
hew by intrinsic evidence, £ 0 urth part only of the nett annual value of such 
r or by something m the ] anc b. was good, although the classes of land so 
vhat purpose it is mace, is men ti 0 ned in the precept did not lie together or 
scharged a rule m lieu of f orm ail y particular division marked out by 
justices to issue their ms- raetog aii( ] bounds, but were scattered through 
F 0 -?f* T v * the parish. Meg. v. L. M. $ 8 C. J?. !h 48 L. J, 

7. " * 7 Si* ^ M. C, 116; 4 Q. B. D. 389; 40 L. T. 716; 27 

) 161 ; 4 W. K. 261. W. 11. 783. Affirmed, 49 L. J„ M. 0. 32: 5 

lustices to issue their war- Q> B 89 41 L- T> 577 . 2 S W. E. 888— 

rot a railway company for A * 

.cL. 4.1, „ V -‘* 
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time be vacant, to prevent trespass being com- 
mitted thereon, to look after the gardens, and to 
show unlet houses to persons coming to see the 
same. The dwelling-house, No. 163, Plymouth 
Grove, being vacant, A. with his wife and chil- 
dren was put into it by the owners, as caretaker, 
performing the same duties to the owners as 
before. A. was liable and ready to leave the 
said house at the command of the owners at any 
time. Under these circumstances Y. and A. 
were assessed by the rating authority to the 
relief of the poor as occupiers of the said houses 
respectively. Upon appeal to the general quarter 
sessions of the peace for the city of Manchester, 
the recorder allowed the appeal, but stated two 
cases for the opinion of the court : — Held, that 
Y. and A. were not liable to be rated for the 
relief of the poor in respect of the said premises, 
on the ground that the occupation in. each case 
was that of a servant and not that of a tenant. 
Tates or Almond v. GhorUon-upon-Medlocli 
Union , 48 L. T. 872 ; 47 J. P. 630. 

H. was owner of a house of seventeen rooms 
and premises usually of S3 1. rateable value, but 
the house being advertised to be let for two 
years, he put into it G., as a caretaker, giving 
him 2$. 6d. per week, and the rooms, which G. 
and his family occupied rent free. G. was to 
show the house and was bound to leave at a 
week’s notice : — Held, that H. was the occupier 
of the house by means of G. as servant, and was 
properly rated to the poor as such occupier. 
Micks v. Dunstable Overseers , 48 J. P. 326. 

Partial Use of Premises by Owner.] — A 

house belonging to the respondent was in charge 
of a caretaker and his wife. The respondent had 
some furniture in the house, wine in the cellar, 
and some sacks in the stable, and the garden 
was cultivated by his gardener, but he himself 
never slept in the house or had eaten food in it : 
— Held, that he was in. rateable occupation of 
the premises. Bursledon Overseers v. Clarke , 
61 J. P. 261. 


d taxes of his clerk, does not make the 
non of his clerk the occupation of his 


master ; if the clerk is responsible to the land- 
lord, he is, except under special circumstances, 
the occupier, and as such, liable to be rated. 
Meg. v. Lytm, 3 N. & P. 411 ; 8 A. & E. 370 ; 1 


S. was a collier, and resided in a bouse belong* 
g to his employers, for which he paid no rent : 





RATES AND RATING- 



Mlity.l — A landlord cannot be rated" in respect 
of houses let to tenants who have been 
their rates on account oE poverty Mx t. Mull 
Soak Co., 6 D. & B. 359 ; 3 B. & 0. olO. 

lation by Li«iuiaator.]-f poor-rate was 
non premises which had been occupied 
nt-stock company, then being wound up 
ir of the court, apd whilst the official 
■or was carrying on the company s bnsi- 
thc premises. In the rate-book the name 
sompany appeared, and also the name of 
xidator,‘with the description of official 
or.” Upon nonpayment of the rate, 
bion was made to a magistrate for a dis- 
amint upon the liquidator’s goods and 
! put was refused : — Held, upon a rule to 
the magistrate to issue the warrant, that 
r or not the liquidator was in form rated 
iccupier of the premises, he was not such 
ipxer as to be liable for the rate in respect 
personal goods and chattels, and that the 
'ould not compel the magistrate to issue 
rrant. Meg. v. Carson, 4G L. I. lo9 ; 30 
>21 ; 47 J.P. ‘37. 

Default under Agreement,]— 

* entered into between the 
of certain limestone quarries and a canal 
whereby the former covenanted to 
the latter, yearly, for ever, as much 
hotdd require, in a merchant- 
U. per ton. with a stipulation 
neglected to supply the stone 


of rooms in the building for the purpose of a 
general superintendence, and as the servant of 
the occupiers. The form of agreement between 
the association and occupiers contained the 
usual clauses in the lease of a separate house- 
such as power to the landlord to enter and paint, 
and to enter and see repairs carried out Held,, 
that each set of rooms ought to be separately 
placed upon the valuation list of the parish, and 
each occupier separately rated to the relief of 
the poor. Beg. v. St George's Assessment Com- 
mittee , 41 L. J., M. 0. 30 ; L. R. 7 Q. B. 90 ; 2<> 
L. T. 696 ; 20 W. R. 179. 

Small Tenements— Owner rated instead of 
Occupier — “ Sturges Bourne’s Act.”] — The 

owner of a hoixse let “on any agreement by 
which the rent is reserved or made payable at, 
any shorter period than three months,” cannot, 
be assessed to the poor-rates instead of the actual 
occupier under Sturges Bourne’s Act (59 Geo, 3, 


Occupation on 

An agreement was 
owners of 
company, 
deliver to 
limestone as they 
able state, paying 
that if the owner 

required the company should themselves oe at where houses were Let at a rent, not exceeding- 
liberty to enter upon the quarries and work them, 20 1 nor less than Gl. by the year, the inhabitants, 
pavin" %l per ton to the' owners ; and the latter \ n anv parish in vestry assembled might resolve 
haviim made default, the company entered upon that the owners, instead of the actual occupiers, 
ami worked the quarries on the terras stipulated : should be assessed to the poor-rate, in which case 
—Held, that they were not rateable occupiers of the churchwardens and overseers of the parish 
land, lie u* v. Trent Navigation Co 6 I). & R. were to assess such owners according to the 
47 ; *4 b' & C, 57 ; 3 L. J. (o.S.) 1U B. 140; 28 actual rent of such houses, after making a 
R. R. 212. reasonable deduction from the rent not ^ exceed- 

ing one-half of the same, is repealed In implica- 
Occupation of Part of a House-Owner,]— tion by the Parochial Assessments Act, 1836- 
If the owner' of a house occupies part of it, he is ($ & 7 Will. 4, c. 96), the Union Assessment 
liable to be rated for the whole, unless there is a Committee Act, 1862 (25 k 26 Viet. c. 103), the 
distinct occupation of the rest by some other Representation of the People Act, 1867 (30 & 31 
, SOTh /y [ y. W Co • / th 1 l t n Durham. 1 Viet. . 102), and lb • Rat assessuu itai 
Term lien. 477 ; 16 B R. 811. Code tion Act. 1869 ,62 & 33 Viet. c. 31). Weal 

1 Hum v. Mmrtli (Mg Mutual BulWrng Society, 

Structural Severance.]— A house not 61 L. J., M. CL 128 ; [1892] 1 Q.^B. 654: 00 
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“ Tenements and Hereditaments.”]— -An. act 
for lighting a hamlet enacted that rates should 
be laid upon all persons who should inhabit, use, 
occupy or be in possession of or enjoy any mes- 
suages, tenements, houses, warehouses, or other 
buildings, tenements or hereditaments situate or 
being in such of the streets, or other public 
passages and places within the hamlet, as should 
from time to time be lighted by virtue. Of; the 
act -Held, that, the general words, " M tenements 
and hereditaments^’ ’ included only things e j usdem 
generis with those before, mentioned, and which 
were capable of being inhabited and tenanted, 
and that a water company was not rateable in 
respect of its pipes laid in the ground under the 
streets of the hamlet. 2lcg^. \'.-rJSdst-' : 2j0iid» t 3k 
Waterworks Co 17 Q. B. »U ; 21 L. J., M. C. 


Small Tenements Act, 13 & 14 Ylct. c. 99.] 

— Six persons each occupied a room in a six- 
roomed dwelling-house in a parish within a 
parliamentary borough, and had the use in com- 
mon of the street-doOiy passage, staircase, and 
domestic conveniences : the owner did not 
occupy any part of the premises, nor retain any 
control over the tenants, each of whom had the 
.exclusive possession of his own room. At the 
time of the passing of the Representation of the 
People Act, 1867 (30 & 31 Viet. e. 102), the 
owner was rated in respect of the whole, house, 
instead of the occupiers, by virtue of the Small 
Tenements Act. After the passing of the Repre- 
sentation of the People Act, the overseers made 
a rate, in which each of f]je six occupiers was 
separately rated : — Held, that the owner of the 
house was, and not the several occupiers were, 
rateable : for that the house came within the 
exception in s. 7. Stamper v. Sunderland-near- 
the- Sea Overseers , 37 L. J.. M. 0. 137 : L. R. 3 
€. P. 3SS ; 18 L. T. 682 ; 16 W. R. 1063. 


Exclusive Occupation — Occupation under 
Supervision of Owners.] — By an agreement 
between the royal commissioners for the exhibi- 
tion of 1862 and M., the former agreed, in con- 
sideration of certain money, that M. should have 
the right of selling refreshments while the exhi- 
bition was open, on a space of 40,000 square feet 


Adoption of the Act.] — The inhabitants 

of a parish met in vestry, and drew up the follow- 
ing document : “A meeting was held this day at 
\V\, for the purpose of carrying out the provisions 
in 13 & 14 Viet. c. 09, for the better assessing 
and collecting the poor-rates upon small tene- 
ments situate within the parish, and it was 
agreed that the same should be carried out in 
the parish ” Held, a valid order for the adop- 
tion of the act. Bavin v. Hutchinson , 31 L. J., 
M. 0. 229 ; 6 L. T. 504 ; 10 W. R. 807— Ex. Ch, 


the exhibition, lie was to fit up the space 
allotted to him with counters and fittings, to 
provide cellars, and to lay on gas and water. He 
was to be subject to the by-laws and regulations 
made by the commissioners for the orderly con- 
duct of the exhibition, and the persons employed 
therein. Provisions were only to be brought in at 
specified times ; lie was to keep the space clean, 
and to remove the rubbish, &c M every night. All 
fittings and erections made by him were to 
become the property of the commissioners on the 
erection thereof. M. went into occupation under 
this agreement, and erected fixtures, counters, 
pipes, Bn, and made cellars and drains. He eon- 


Ruder Poor Rate Assessment and Collec- 1 

tion Act.]— --By ' the' Poor Rate Assessment and | 
Collection Act (32 & 33 Viet. c. 41), s, 19, the 
overseers in making out the poor-rate shall in 
every case, whether the rate is collected from 
the owner or occupier, or the owner is liable to 
the payment of the rate instead of the occupier, 
enter in the occupiers’ column of the rate-book 
the name of the occupier of every rateable here- 
ditament. and such occupier shall be deemed to 
be duly rated for any qualification or franchise 
as aforesaid Held* that tins applies only 
where the owner has entered into “an agreement 
in writing with the overseers to become liable to 
them for the poor-rate,” according to s. 3, or 
where there has been an order by the vestry 
under s, 4, for rating the owner instead of the 
■occupier, and therefore where there has been 
neither such agreement nor order, an occupier 


the exhibition buildings were always kept by 
the police, employed by the commissioners, and 
the said police usually locked M. and his servants 
out every evening, and admitted them again in 
the morning ; but during part of the time, he 
had an entrance from the outside: — Held, that 
he was not liable to be rated, inasmuch as he 
had no exclusive occupation of the space so 
allotted to him. Meg. v. J forrhlt, 32 L. J., 
M. C. 245 ; 10 Jur. (As.) 71 ; 8 L. T. 697 ; 11 
W. R. 960, 

An occupation of land which is at all times 
subject to the control of the owner is not such an 
occupation as to render the occupier rateable to 
the poor, Reg, v. St. Mary Ahhofs, Kensington 
(12 A. & E. 824), Allan v. Liverpool (L. R. 9 
Q. B. 180). Inman v. Kiel 1 dale (L. R. 9 Q. B. 

' 180), and L. 4* X. W. 21 y. v. Buck master (L. R. 
10 Q, B. 70) followed. J Undid ale Canal Co, v, 
Breu^er, 64 L, J., Q. B. 37 : [1894] 2 Q. B. 852 ; 
9 R, 680 ; 71 L. T. 243 ; 59 J. P. 132— C. A. 

A railway company granted to coal-owners the 


instead of being only 
lue uf the part oecu- 
deemed duly rated for 
so as to satisfy the 
:mle Act, 1867. s, 61, 
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the railway company the clear monthly rent or 
sum of 1/. 5,?., without any deduction. Ami we 
undertake and agree, so long as we shall occupy 
or use the stable, to observe, perform, and be 
bound by the by-laws, rules, and regulations 
which shall, for the time being, be issued or pre- 
scribed by the railway company for the govern- 
ment and use of their railway station, premises, 
and conveniences. And we further undertake 
and agree to give and deliver up possession of the 
stable at the expiration of one month after a 
notice in writing for that purpose.” The railway 
company did not, in fact, exercise any control 
over or use any of the stables during the currency 
of these agreements ; and none of the by-laws, 
rules, or regulations of the company had refer- 
ence to them : — Held, that under the circum- 
stances, the railway company was properly rated 
for these stables as occupiers : for that on the 
true construction of the agreement, looking at 
the situation of the stables, it was the intention 
of the railway company to retain control over 
the stables, and not to part with the exclusive 
occupation to the coal-owners. L. <§' JY. W. Ry. 
v. Kuchma star, 44 L. J., M. C. ISO ; L. E. 10 
Q. B. 444 ; 83 h. T. 329 ; 24 W. 11. 10— Ex. Ch. 

“Exclusive Eights of using” subject 

to Revocations — Tunnel and Watercourse.]— 

A drainage company was empowered by the act 
by which it was incorporated to acquire by pur- 
chase or otherwise a tunnel and watercourse or 
an easement through them for the purpose of 
draining certain mines. In furtherance of the 
objects of the act. the owner of the tunnel and 
watercourse by deed granted unto and to the use 
of the company, its successors and assigns, “ all 
such easements in and through and other and 
exclusive rights of using (but subject and except 
and reserving as hereinafter mentioned)” the 
tunnel and watercourse as might be necessary and 
convenient for the purposes of the undertaking, 
the company covenanting to keep the tunnel in 
repair, and the grantor reserving the right to 
lead found therein, and to enter the tunnel to 
work lead mines, Ac. : — Held, that the company 
had the paramount, and the grantor merely a 
subordinate, interest, and the company were in 
occupation of the soil of the tunnel and water- 
course so as to be rateable in respect of them. 
Rex v. CheUea Waterworks Co. (5 B. & Ad. 
15b*), Pimlico Tramway Co. v. Greenwich 
Union (L. 11. 9 Q. B. 9), Lancashire Telephone 
Co. v. Manchester Overseers (14 Q. B. 1). 267) 
followed. Holywell Union v. Ilalhjn J District 
Mines Drainage Co., 64 L. J., M. C. 113 ; [ 1890 ] 
A. 0. 117 ; ll'li, 98 ; 71 L. T, 818 59 J. P. 560 
— IT. L. (E.) 

Eight to Big for Coprblites,] — It was 

agreed between A. and B. that A. should forthwith 
enter upon B/s land, and there dig for eoprolites 
in a specified manner, and should effectually 
fence the excavations and complete them by a 
given time, and should reinstate' the land,, and 
then yield and deliver up the land to B. there 
were no express words giving a right to the 
exclusive occupation of the laud ; but the exca- 
vations and works contemplated by the agree- 
ment required a constant occupation of the land 
until the eoprolites were raised, and the land 
could not be used for any other purpose from 
the commencement of the excavations until it 
had- been reinstated, which could not be done for 
a year or more after the eoprolites were raised. 


B, reserved to himself the right of going upon 
the land where the excavations were for the 
purpose of inspecting the works, hut he was not 
required by the agreement to do anything upon 
the land Held, that A. had the right of exclu- 
sive occupation of the land, and that lie was 
therefore liable to be rated to the relief of the 
poor in respect of such occupation. Hoads v. 
Trumpinqton , 40 L. J., M. C. 35 ; L. II. 6 Q. B. 
56; 23 L. T. 821. 

Where Occupation a shifting one.]— The 

owner of land under which there were copro- 
lites granted to a company the exclusive right 
to dig, raise and carry them away. The com- 
pany was to pay for this privilege 115/. per acre, 
and was to pay a minimum rent of 1,000/. per 
annum, payable quarterly, whether they worked 
out sufficient land to cover that rental or not. 
The land to be worked was taken by them bit 
by bit as they required it, but they were not 
entitled to have more than ten acres a year 
allotted to them, or to use the land for any pur- 
pose but that of digging and preparing the cop- 
rolites. After digging out the eoprolites, more 
than a year was required to permit the land to 
dry, after which the subsoil was restored and 
levelled, the surface soil replaced, and the land 
again given over by the company to the agri- 
cultural tenant. Owing to the time required for 
this, the company was, at any period of time, in 
the occupation of ten acres, of which two and 
a half acres were in process of digging, one acre 
was occupied by mills, tramways, and other 
works, and the remainder had been worked out 
and was in process of drying, but the ten acres 
so occupied were continually shifting, as the 
company took land at one place to work, and 
restored it at another worked out. J n this manner 
they actually worked out ten acres per annum. 
In an appeal against a poor-rate for the parish 
where the lands were situated, in which the rates 
were made quarterly : — Held, that the company 
was rateable, in each quarterly rate, upon ten 
acres of land, at the enhanced value, although 
the occupation was a shifting one, and although 
the company was never at one time in the protit- 
able occupation of more than three and a half 
acres. Iteq. v. Wit add on Overseers, 44 L. J., 
M. C. 73 ; L. E. 10 Q. B. 230 ; 32 L. T, 633 : 28 
W. E. 658. 

Licence to Search for Clay,] — A leave 

and licence to search for clay in a parish is not 
a demise o f a clay bed, and until a clay pit is 
made there is no beneficial occupation so as to- 
render the licence rateable. Iteq. v. Jfayle . 4 
W. E. 460. 

— — - Sale of Crass, and 'Eight of Grazing*.]— 
The appellant was the owner of certain land, and’ 
such land being unlei, he sold the grass upon it 
by auction. The conditions of sale described the 
sale as a sale of grass for a certain time, and set 
forth certain conditions under which the pur- 
chasers were to be entitled to turn cattle in to 
eat the grass. The conditions also provided that 
the purchasers should dress ■ the dung, cut the 
thistles, and leave tire fences in good repair. It 
was a term of the sale that the vendor should, pay 
the rates and taxes. The appellant was rated to 
the poor-rate in respect of the land hi question 
for a period coincident with part of the period 
for which the grass was sold" An application 
having been made to the justices to enforce the- 
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rate against him : — Held, that there was evidence 
that the appellant was the occupier of the land ; 
that the effect of the sale of the grass was not to 
put the purchasers in occupation of the land, but 
merely to license them to graze their cattle 
thereon; and that, consequently, the appellant 
was liable to be rated. Moqq v. Yatton Overseers, 

50 L. J., M. G. 17 ; 6 Q. bVD. 10 ; 29 W. R. 74 ; 

44 J. P. 748 ; 45 J. P. 324. 

Barge attached to Posts in a River.] - 

The corporation of Oxford was the owner of the 
soil and bed of the river Isis. A boat club, com- 
posed of members of the University of Oxford, was 
possessed of a barge or house-boat floating on the 
fiver, and moored there at a distance of about 
thirty feet from the bank, by two iron rings 
fixed to the barge, and passing loosely and mov- 
ably round two solid fixed posts driven into the 
bed of the river. These posts were of such a 
diameter as to allow the rings to pass freely up 
and down them and to allow the barge to rise 
and fall with the water of the river. Between 
the barge and the bank four other posts were 
driven into the bed of the river, and the club 
was possessed of a movable frame of boards 
laid down on the top of these four posts, but not | 
fixed either to them or the bank, so as to form a 
gangway from the barge to the bank. The posts j 
had remained driven in the bed of the river j 
without the express licence of the corporation 
for more than twenty years, and rio rent had ever i 
been paid by the club in respect of any of the 
posts. The barge was used as a means of access ! 
to boats, and as a dressing-room : — Held, that 
the club was not rateable as an occupier of the I 
posts and of the barge attached to them. Grant -I 
v. Oxford Loral Board, 38 L. J.. M. 0. 39 ; L. R. i 
4 Q. B. 9 ; 19 L. T. 378 ; 17 W. R. 76. 

Right of Shooting — Occupier.] • — The j 

occupier of land is liable to be rated in respect ! 
of his occupation of land, and also of the privi- j 
lege of sporting over the land so occupied by 1 him j 

whether such privilege be granted to him origi- j 

nally or be acquired by him after he has been in j ' f 
occupation of the land. Beg, v. Williams , 2 P e \ son ’ 1 
"W. B. 410. j had perm 

Shooting severed from Occupation.] — -and such 

Under 37 & 38 Viet. c. 54, s. 6, sub-s. 2, where | not 
the owner of land lets the right of sporting over 1 ailc p 1 
part of the land, ■which he retains in his own i indicate i 
occupation, the lessee may be rated in respect j ^hat ^ ier ' 
of the right of sporting. Kenrieh v. Gmhfield i an 7 l ,ar ^ 
Overseers, 49 L. J., M. 'c. 27 ; 5 0. P. I). 41 ; 41 hoarding 
L. T. 624 ; 28 W. R. 372 ; 44 J. P. 202. j rateable < 

j aud that 

Bookstall on Platform.] — By indenture in the si 

the South Western Railway Company granted to politan p 
S. aud iS. (therein called 41 the tenants ”) for seven Commute 
years 44 the sole and exclusive licence and privi- 87 L. T. 
lege to vend, sell, lend, and exhibit for sale and 

loan, newspapers, books, periodicals, stationery, A 

&e., and such other like articles required for the : agreemen 
convenience of passengers by railway, as should j aclvertisir 
be approved by the secretary of the company, at | the agerr 


- : from the station in case of insobriety or iniscon- 
I duct. S. and S. were to pay the company certain 
; i fixed monthly rents, and also a percentage 
j (quarterly) ori the gross amounts received by 
j S. and S. for the posting of the advertisements, 
j &c., with a proviso that Axi '-case' the rent or the 
| quarterly payments should be in arrear for four- 
| teen days after notice, the same should be 
; | recoverable by the -company in addition to any 
| other remedies, 44 by distress, as in the case of 
j rent in arrear.” And it was provided that the 
| “ tenants ” should not vend or offer for sale, or 
i exhibit or publish, any books or advertisements 
| or placards of an indecent, immoral, or seditious 
| character, or which should be forbidden by the 
| company ; and should abide by and observe the 
I regulations from time to time made by the com- 
pany touching the placing on the platforms any 
: of the necessary bookstands: and the company 
! warranted to the 44 tenants ” “the quiet and 
! peaceable enjoyment and benefit thereby granted 
for the period and upon the terms and stipu'la- 
I turns and in manner aforesaid.” S. and S. erected 
j bookstands upon the platforms at W. station, and 
f had the exclusive use of them ; and these book- 
stands were closed at night with shutters, and 
i were locked up, the keys being kept by their 
! servants. Xo rights of ingress and egress to anil 
[from the station, or of access to the bookstands, 

I were exercised by S. and S., or their agents or 
i servants, except under the provisions and for the 
! purposes of the indenture. The company were 
! assessed to the poor-rate for the station generally : 
j — Held, that S. anti B. had no 44 exclusive oecupa- 
j ticin ” of any portion of the platforms, so as to 
j render them liable to be rated in respect of 
; these bookstands. Smith v. Lambeth Assessment 
j Committee , 52 L. J„ M. C. 1 ; 10 Q. B. D. 327 ; 
48 L. T. 57 ; 47 J. P. 244 — 0. A. Affirming 31 
! W. R. 31. 
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shooting and also a store shed, used for the 
storage" of materials, except during the annual 
meetings, when it was intended to be used as a 
workshop for the repairs of targets, &c. By the 
terms of" the act, the association was not to 
acquire any right in or easement over any part 
of the common, and was to be deemed to be 
merely in the enjoyment of a statutory privilege 
over the common. On the 27th of March, 1872, 
before the period of occupation in that year 
commenced, a poor-rate was made for the parish 
of Wimbledon, in' which the association was 
rated in respect of the area, the butts, and the 
store shed : — Held, that with respect to the area 
and the butts there was no such exclusive occu- 
pation as to render them liable to a poor-rate, 
but that with respect to the store shed which 
was occupied by them for their own purposes 
throughout the year they were liable. Mild may 
v. Wimbledon Overseers, Beg. v. Surrey jj\, 
41 L. J., M. C. 183 ; 27 L. T. 265: 20 W. IV 
986. 


and be afterwards terminable dv twelve months’ 
notice, but if the owner should be obliged to give j 
less than twelve months’ notice he agreed to j 
refund 20 Z. In both agreements the dimensions 
of the hoardings to be erected were specified.! 
Advertising hoardings supported on posts fixed 
into the ground were erected. In the first case 
the structure was used partly bv the owner as a 
shed, and partly by the advertising agent as a 
hoarding: in the second case exclusively by the j 
agent as a hoarding : — Held, that each of the 
agreements created a tenancy, and conferred an ; 
exclusive occupation, and not merely a licence, ! 
and therefore the advertising agent was liable 
to be- rated to the relief of the poor in, respect 
of both hoardings as occupier of advertising 
stations. Taylor v. Pendleton Overseers , 56 L. J., 
M. G. 146; 19 Q. B. D. 288; 57 L. T. 530 ; 85 
W. E. 762 ; 51 J. P. 613. 

Advertising Stations (Eating) Act, 1889.] 

— By s. 8 of the Advertising Stations (Eating) 
Act," 1889 : u Where any land is used temporarily 
or permanently for the exhibition of advertise- 
ments, or for the erection of any hoarding, 
frame, post, wall, or structure used for the 
exhibition of advertisements but not otherwise 
occupied, the person who shall permit the same 
to be so used, or (if he cannot be ascertained) 
the owner thereof, shall be deemed to be in 
beneficial occupation of such land or part thereof, 
and shall be rateable in respect thereof to the 
relief of the poor and to all local rates, according 
to the value of such use as aforesaid.” The 
appellant, a contractor for the erection of build- 
ings upon land vested in the postmaster-general, 
erected a hoarding round the land, and in pur- 
suance of a clause in the contract permitting the 
use of the hoarding for advertising purposes, let 
the hoarding to a firm of advertisement con- 
tractors. The hoarding was erected upon the 
public street under a licence granted by the 
commissioners of sewers. The appellant’s name 
having been inserted in the poor-rate as the 
person liable under s. 3 to be rated in respect 
of the hoarding : — Held, that the hoarding had 
been erected upon land “ not otherwise occupied ” 
within the meaning of s. 3 ; that the appellant 
was the person who had permitted the land to 
be used for the exhibition of advertisements 
within the meaning of that section : that he 
must-, therefore, be deemed to be in beneficial 
occupation of the land, and that his name bad 
been properly inserted in the rate. Chappell v. 
SL Botolph Overseers, [1892] 1 Q. B. 561; 65 
L. T. 581 ; 40 W. E. 192 ; 56 J. P. 310. 

Bifie &ange and Sheds.] — Under the 


Market — Payment for Stalls.] — A poor- 

rate assessed upon payments made for sittings, 
for putting up stalls and tables, for the standing 
of carts in a market place, and for placing 
baskets on the ground thereof is a rate in respect 
of the profits of the soil ; and is therefore sus- 
tainable under the statute of Elizabeth or under 
a local act which empowers the rating of “all 
and every the occupiers of lands, houses, and 
tenements.” Bex v. St Peter of Mancroft , 
Norwich j Overseers , 6 L. J. (O.S.) M. C. 69. 


Stall in Market— Ho Eight to Definite 

Portion of Ground.] — The appellant rented two 
stalls in Bodmin market year by year at a rent 
payable weekly. The stalls in question had been 
put up to auction and were bought by the appel- 
lant and used by him on market-days. The 
stalls thus rented were capable of being removed, 
and there was no agreement that they should 
always stand on the same identical spot, though 
the appellant had a right to retain the same 
relative position in the row : — Held, that there 
was no such occupation of the stall as rendered 
the appellant liable to be rated under 43 Eliz. 
c. 2, he having acquired only the right to a given 
stall in a given row, and not the right to place 
one on any definite portion of ground. Spear v. 
Bodmin Union , 49 L. J., M. C. 69 ; 43 L. T. 127 ; 
44 J. P.764. 


Theatre — Proprietor.] — A local act 

enacted that the yearly sum of 250/. should be 
charged upon the houses of the inhabitants of 
St. Paul’s, Covent-gardeu, except Bedford-house, 
for the support of the rector, curate, clerk, and 
sextons. Another local act, repealing the former, 
enacted, that, in lieu of the sum of 2507., the 
yearly sum of 520/. should be charged upon all 
houses within the parish of >St. Paul ; and that 
such rates and assessments should be paid by 
the respective occupiers of such houses Held, 

, , _ , that the word “houses” in these acts, prim A 

time being thereon. The occupation was not to facie meant dwelling-houses ; and that the pro- 
for n i than so vent y-smm consecutive days p elors in possession >£ Cm nt >xu\kin Thcam 
in each year, which days were not to commence in which no pu\soi slept or esided. : id \vl o did 
earlier than the I of May, and wen; to terminate of themselves i side, within tin parifil w r 
not later than the 3 Hr of August The asso not liable t< be rated foi the same/ Suntam v 
elation was empowered to put up a paling Barley. 14 M, & W. 181 ; 14 L. J.. SI. C. 145. 
round the part occupied by them, and to erect 

orarj buildings. Pries to the passing of Private Box— Lessee.]— a local net, 

the special act, the association erected buns for j >or-rates might be assessed foi a parisl “upon 

ii filillfiSS Ilf® ii IlSttS tit : : ..C.v 11 It 

, 
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all and every person or ‘persons -who do or shall * child ren residing in .-a parish,' who was to teach-’ 
inhabit, hold, occupy, possess, or enjoy any land, without a fee, and expressed h is'.' ■■ desire-: A that A 
house, shop, wharf, warehouse or . any other the parish would exempt the messuage from the 
buildings, tenements, or hereditaments, . or any payment of all rates,” and . the parish had had 
person or persons who -by-law is or are chargeable the use of the school for 1.25' years, :and:hadyitp : ; 
to the relief of the poor ” : — Held, that a lessee to that date, exempted the property from rates, 
for a term of "years of a private box in Drury the messuage being beneiicially occupied, and 
Lane theatre was rateable. Meg. v. -.St: Martin?*- the rent paid to trustees for : the use of the 
le- Grand or in-the-Mielda, 2 CL & D. 426 ; -3- schoolmaster : — Held, : that: the property /was 


Q. B. 205 ; 11 L. 3., M. C. 


rateable; and that, supposing that the devise 
had been entirely for the benefit of the poor. 


Beneficial Occupation.] — A tenant is rateable which it was not, and that the desire expressed 
for the beneficial occupation of land, although by the testator 'amounted to a condition, it was 
: such’ occupation, he not profitable. Therefore, a condition which the law would not allow, 
when the maintenance of a sea-wall, fixed on Meg. v. Mills, 2 D. (N.s.) 361 ; 12 Lr J., M. 0. 20 ; 
certain lands by act of parliament, amounted to 7 Jur. 108. 

their f ull rent, the tenant who owned and occu- Held, also, that the previous inlmhitahts of 
pied them (having given no purchase-money on the parish had no power to bind their successors: 
account of this liability) was not exempted from to exempt the property from rates; and that 
rateability in. respect of them. Meg. v. Vange the time during which no rate had been paid did 
Ore rarer*. 2 ii. & iJ. 476 ; 3 Q. B. 242 ; 11 L. j., not affect the question. Id. 

M. C. 1.17 : 6 Jur. 893. Trustees cannot rely upon the mere circum- 

stance of their being trustees, and so not entitled 

Public Park,] — When a public body, to any personal advantage from the property 

acting under statutory powers, purchases land vested in them, for the purpose of shewing that 
which it is directed to maintain as a park for they are not occupiers of lands and houses within 
the perpetual use thereof by the public for exer- a parish, and therefore that they are exempted 
cise and recreation, and the necessary cost of from being rated to the poor-rate. Meg. v. Mir- 
maintaining the park as a whole for the purposes kenheud Mocha (Trustees), 2 El, & BL 148 ; 21 
of the act exceeds any income which can he L. J., M. C. 209 ; 17 Jur. 162. 
derived from it in respect of licences for the 

supply of refreshments or for grassing rights or „ ■_ _ „ . , 

otherwise, there i- «o rateable .'iecupation. : b. Mode of Assessment. 

Lumbelh Otttrteer* v. London Vmintjj t'o-inn-il, Eatealjle Value, what is.] — The occupiers of 
66 Jj. J., Q. B. 806 ; [1897] A. C. 625 ; 76 L. T. property capable of a beneiicial occupation are 
795 ; 46 W. It. 79 ; 61 J. B. oS0 — Ii. L. (E.) liable to be rated in respect of its full rateable 

4' ■ r value, without regard to the amount of benefit 
.V.- h. Lands, held for Public Purposes.]— I o which they themselves derive from that occupa- 
constitute beneficial occupation it is not neces- tiom Meg. \\ lihymney Ity., 10 B. & S. 198 ; 38 


sarv that it should lie such as to yield a pecuniary 
profit, but the true test is whether it is of value 


L. J., M. C. 75 ; L. R. 4 Q. B. 276 ; 17 W. R. 530. 
In assessing premises the overseers should pro- 


to the occupier. Meg. v. London School Hoard ceed ou the estimate, not of the rent actually 
(17 Q. B. D. 7H8) and Mart on-on- Trent Corpora- p . lid for the premises by the occupier, but of the 
tion v. Eg tj baton Overseers (24 Q. B. D. 197) rent at which they might reasonably be expected 
approved; and Given* College v. Chorlion-ujion- to let from vear to year. IXuyward v. Mr ink worth 
Xledloch Over. 'teen (IS Q. B. D. 403) disapproved. Overseers, 10 L. T. 608. 

London Count// Council v. Leith Overseers, Three farms were let at a certain sum annually. 
63 L. J., M. C. 9; [1893] A. C, ^562 ; 6 11.22; qq ie y might, however, reasonably have been 
69 L. T. 725 ; 42 W. H. 330 ; 57 J. P. 821 — expected to let, and might have let, at a larger 
ILL. (B.) 1 - ’ " * 


expected to let, and might have let, at a larger 
sum. The overseers assessed their occupiers at 
. the rent actually paid by them: — Held, that 

. Trustees.]— An act having vest ed the they were wrong ; that they should have adopted 

aftermath of a meadow in trustees for the bur- the larger sum, 'Viz. the rent at which the farms 
gesses and principal householders of a town, have been reasonably expected to let, as 

freed from all other interests in the same, with estimate of the net annual value. XI). 
power to let the same or any part or parts 

annually to any person or persons for the best Laud held for Public Purposes.] — In 

rent, and also to let in pastures for horses, cattle, determining the rateable value of land and 
and sheep to different persons, at such rates and buildings owned by a public body for the dis- 
subject. to such regulations as the trustees should charge of duties imposed on them by law, the 
appoint; or, by writing under their hands and public body must themselves be taken into 
seals to demise the same for a term of years, and account as possible tenants, notwithstanding 
that the rents and profits should, after payment that such body could not under the statutes 
of all charges, be divided by the trustees amongst giving them their powers become tenants of the 
the objects of the trust Held, that the trustees premises of which they are the owners. London 
not having let the aftermath to any persons for . County Council y. Evitli Clmrchwardeyis, 63 L. J ., 
any certain term, or in any certain proportions. H. C. 9 ; [1893] A. C. 562 ; 6 H. 22 : 69 L. T. 
but having let it out, as it was called, in pastures 725 ; 42 \V. R. 33b ; 57 J. P. 821 — H. L. (E.) 
at so much a head for horses, cattle, and sheep, 

to various persons, must themselves be taken to Land held under Statutory Authority tor 
be the occupiers of the land, and were eonse- Perpetual Use by the Public for Exercise ana 
fluently rateable for the same. Her v Teivhes- Recreation. j — By the London Council (General 
h r>i C nwi ii hi. 13 E st. 155. Bowers) Act 1896 ll * Loud n <A unfe Council 

Wlwre demised a messuavo to riustees. for weic empowered t< acquire certau luuas, mm 
the maintenance of a schoolmaster for reaching were directed, when (hey had acquired them, to 
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t contractors, and only accidentally connected with 
£ the hereditaments so occupied, Allison v. 
» 'Mokliwedrmmith Shore ■ Overseers, .. 4 EL' &.B1. 
t 18 : 23 L. J.. M. C. 177 ; 18 Jur. 1075. S. C„ 
, Reg . v. 2 C. L. B. 1544 ; 2 W. B. 592. 

c in a parish were certain breweries, the occu- 
1 piers of which were possessed, as owners or 
3 lessees, of a number of public-houses known as, 
s ‘"tied houses” some of which were in the parish* 
e and some in other parishes. These public- houses 
* were let to tenants at a smaller rent than they 
y would have been let at if they had been free 
s public-houses, the tenants being bound by con- 
ic tracts with the .landlords to purchase from them 
g all the malt 

a houses, and so, probably, paying , a higl: 
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and other liquors consumed in their 

' * _ ’ '. her price 

for their liquors* than they would have paid had 
they been free. In valuing these breweries and 
public-houses for the purpose of making the 
valuation list, under 25 & 26 Viet. c. 103, s. 14, 
the overseers applied to them the same principles 
of valuation as to the other rateable heredita- 
ments in the parish, pursuant to 6 & 7 Will. 4, 
c. 96, s. 1. The union assessment committee 
having ascertained that the overseers, in arriving 
at the gross estimated rental and rateable value 
of the breweries, had not taken into their con- 
sideration the advantages which the occupiers of 
such breweries derived from the before-mentioned 
contracts with their tenants, the publicans, and 
having obtained the numbers of such tied 
public-houses attached to each brewery, increased 
the gross estimated rental and the rateable value 
of such breweries by such an increased sum as 
the committee in their opinion considered the 
breweries might reasonably be expected to let 
for, with the advantages attending the contracts 
with the tied public-houses. They, however, 
made no reduction in the valuation list in respect 
of the several tied public-houses : — Held, that 
the union assessment committee had done wrong 
in so increasing the rateable value of the breweries, 
such rateable value not being affected by these 
personal contracts with the tenants of the tied 
public - houses. So nderla nd - non r-th e- Sm 0 cer- 
seers v. Sunderland Union . 18 C. B. (N.S.) 531 ; 
34 L. J., M. C. 121 ; II Jur. (s.s.) 688 ; 13 L. T. 
239 ; 13 W, It. 943. 

Held, also, that the rateable value of the 
public-houses was not to be decreased by reason 
of the burthen cast upon the tenants by their 
contracts with the brewer landlords. Ib . 


in this lease, was enabled to compel the lessees Under the Small Tenements Bating Act.] 

of the several public-houses to purchase their — In making out the valuation list in a parish 
beer at the brewery ; and it would have been a which has adopted the Small Tenements Bating 
breach of the contract- between B. and A. if Act (13 V 14 Viet. c. 99), the reduction to be 
their custom had been diverted elsewhere. The made under 14 k 15 Viet c. 39, ss. 3 and 4. to 
public-houses, in consequence of this agreement, the owners of small tenements who are rated 
fetched less rent than they would have done if instead of the occupiers, should be made, not 
the occupiers hud been free to get their supplies from the rateable value of the hereditaments 
where they would; and the advantage of their assessed, but from the rate in the pound to be 
compelled custom to the occupier of the brewery levied and collected. Ib. 
was worth lot)/, a year : — Held, by Lord Camp- 
bell, C.J., and Crompton, J., that he was properly Estimate of Bent — How made — Brickfield.] — 
rated of the enhanced value, it being an advan- On appeal against a poor-rate by an occupier of 
tage connected with the occupation, which a brickfield, a case was stated, shewing that he 
would be taken into calculation by a tenant in held the land (ten acres) for the purpose of 
estimating the annual rent-; and thafc.it was-not getting from it clay to make bricks, under a 
material that the origin of this ad van t go was lease for seven or fourteen veers, or till the 
in rg personal contract : Erie, J., dissentiente, earth should be all dug out : that lie paid. 21. per 
and holding That this advantage was not an a era, without reference made (o tin: i* e of the 
incident to the occupation, properly to be taken lai hand the royalty of l.v« iv'L for every 1,000 
etc iccou t m estimating the i it, l :it a pel bricks mouk ,:d in any oik year; That the value 
sonal contract, transitory with the persons of the of land in the parish let for agricultural pur- 
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poses was 2 1. 6*. a year ; .that he had on the i and tolls for ninety -nine years, the lessee under- 
field four brickmaking stools, each stool capable | taking to pay the interest of the 28,000/. An 
of producing 750,000 bricks ; that the field origi- act was after Awards passed confirming the 'agree-, 
iially contained sufficient clay for 31,000,000 merit, and empowering the commissioners to 
of bricks ; that in the year before the rate was lease the navigation and tolls for the remainder 
laid, lie had nearly 3,000,000, and that there of the term to the persons; entitled under the 
remained clay enough for 12,000,000. The ses- former agreement ; and enacting, that they should 
sions also found that the rent which a tenant pay the interest of the 28,0007. yearly to the 
would have been willing to pay, on taking a mortgagees, in default of which the com mission ers 
lease of the premises, with liberty to consume the might require the toll collector to pay such 
brick-earth, and without being liable to royalty, interest to the mortgagees out of the moneys in 
was I0L per acre ; and they confirmed the rate his hands : — -Held, that the interest paid by the 
by which he was assessed at 21. 6,s*. per acre, and lessees was in substance a rent, and that the rate 
for royalty 1 *•. Qd. per 1,000, on. as many bricks ought to be calculated upon it ; and that the 
as the stools were capable of producing in a lessees Were not occupiers under a beneficial 
year : — Held, that the rent, estimated according lease, though the interest was only about 1 , 400 /. 
to <> & 7 W ill. 4, c. 96, s. 1 , was the proper a year, and the annual earnings at the time of 
criterion of the rate on this property. Beg. v. making the rate were 3,418/. (from which, how- 
Wcrtftrooh, 10 Q. B. 178 2 New Bess, Oas. 599 ; ever, about 1,000/. was to be deducted for repairs, 

HI L. J., M. G. 87 ; 11 Jur. 515. &e.), one year’s value being no criterion, and 

And assuming the above facts to have appeared there being no proof that the rent was unduly 
without any specific finding as to the rent which small. Bex v. CheJjplhi, 1 B. &: Ad. 920 ; 9 L. J. 
a tenant would be willing to pay : — Held, that (o.S.) M. C. 121. 
the royalty, together with a fixed annual charge, 

was properly considered as the rent; that, the Actual Profits. ]—The occupiers of cement 

payment in rcepect of the brick-earth was not works, and also of a chalkpit situated close by, 
the less a rent because the subject-matter of the were assessed separately as to their works and 
renting was in a course of being wholly con- their pit. There were other equally good chalk 
mimed - : that, in absence of proof to the contrary, pits in the neighbourhood, the chalk from which 
the sessions were right in assuming the number was used only for ballast and other purposes not 
<>f bricks, which the stools could make, to have so profitable as that of manufacturing cement, 
been actually made within the year of rating; for which the occupiers used theirs. They 
that the rate* was properly assessed on the number appealed to quarter sessions against the assess- 
s opposed to remain in the particular year ; and raent of the chalk pit; and the counsel who 
that no deduction was to be made for the breeze, supported the rate, proposed to ask their manager 
ashes, and other materials used in making the for information as to the profits they obtained 
bricks, it being presumable that these were from the chalk, but the quarter sessions refused 
allowed for in fixing the royalty. 17/. to admit evidence upon that subject Held, 

Held, also, that" the sessions having found that the quarter sessions were right, and that 
specifically the sum which a tenant would give although the convenience and situation of the 
<m taking* a lease with liberty to consume the chalk pit were to be considered in estimating 
earth, and without a royalty, namely, 10/. a year what rent a tenant would reasonably pay, the 
per acre, that sum (from ‘which tenants’ rates actual profits derived by the occupiers were not 
and taxes were to be deducted) must be considered material in forming that estimate. Reg. v. 
as the rent, within 6 7' Will. 4, c. 96, s. 1 ,. and Aylesford Lnion , 26 L. T« 618. 

no inference from other facts was admissible. 

jl K Cotton Mill — Working Stopped.] — A cotton 

in another case not materially differing, but mill, owing to depression in the cotton, trade, 
in which the sessions neither expressly stated was no longer worked, but was maintained at 
the rent which, in their opinion a tenant might some expense as a factory, with its machinery 
reasonably be expected to pay, nor gave data fox in a fit state for working when the trade should 
estimating it. except by stating the number of revive Held, that the rate should be made 
stools at work, and the amount of royalty actually upon its annual value as a storehouse for ^ the 
j mid (under an agreement still subsisting) in the machinery in it, and not upon an estimate of the 
five years immediately before that for which the rent which might fairly be expected for it, if let 
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U L. J., M. C. 206 ; 11 Jur. (s.s.) 


lants’ business, it was all rightly taken into 
account in estimating the rateable value of the 
premises as enhancing the value of the here- 
ditament. ( riJj'oi'ci Y . Chard Cnum, 63 L, T. 249.. 


! Fixtures.] — The occupiers (not being owners) 
j were rated to the poor as for k - chemical 
I works, lands, and buildings.” Parts of the 
works consisted of chambers used for the mann- 
| faeture of sulphuric acid. The chambers were- 
| vessels of sheet lead, weighing each several tons,. 
13 feet high, 13 feet wide, and from 10 to 60 feet 
long, the lower part forming a dish 12 inches 
deep, in which the acid was deposited, the upper; 
shutting down upon the lower, and receiving, 
vapour." They stood in the open air, each was 
surrounded by walls of strong masonry, forming, 
an oblong, which was filled up with sand, and the 
chamber rested on the sand, being also supported 
by and riveted to a frame of wood, which ran 
round the tops of .the walls. In some instances 
the wooden frame Was laid in mortar on the tops 
of the walls, mothers it merely rested upon them.. 
At each end of the chamber was a pipe to convey 
gases and vapours in and out. Each pipe was. 
fixed at its extremity into buildings which were 
part of the freehold. Where the pipes entered, 
and passed out of the chamber, the lead of the- 
chamber was beaten round the pipe, and the 
insertion was made vapour-tight by luting.. 
Steam (necessary to the manufacture) -was con- 
veyed into the chamber also by a pipe which 
passed from the boiler, and was riveted to the 
wooden framework. The boiler was affixed to. 
the freehold, and the pipe to the boiler. Every 
pipe might be removed by taking it to pieces, or 
by unfastening the rivets, without injury to the 
freehold, and then the chamber would rest on 
the ground by its mere weight:, and might, with 
sufficient force, be lifted from the soil without- 
displacing any part of the freehold. The sessions- 
found that the chambers were attached to the- 
freehold in manner before mentioned, but not. 
affixed thereto : — Held, that assuming the cham- 
bers not to be so annexed as to form part of the- 
freehold, yet being fixed machinery attached to 
buildings, and necessarily so attached for the 
purpose of being used, they were properly con- 
sidered in a rate as increasing -the rateable value 
of the buildings, and a rate calculated oil such 
increased value was confirmed. i*Vv/. v. Had aw.. 
17 Q. By 220 : ,15 Jur. 972. 

The premises of a distillery contained tanks- 
which formed tire roofs of rooms and houses, 
boiling backs and mash tuns, lying on brick 
piers against the walls, which formed the hours 
of some of the rooms and were connected by 
pipes toother houses, reservoirs and other* articles 
necessary for the process of distilling. They were 
all heavy, and either unattached, except by the 
communicating pipes, to the walls or pier a upon 
which they stood, or fastened only by screws for 
the purpose of being steadied. Each was to be 
bought and sold as a separate article, and if all. 
were removed, the premises might be used for 
oilier manufacturing purposes; — Held, that these 
articles were not fixture*, and could not be 
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vent he imvc-vlol a poor-rate made npou i of farms, lav,, Is an.l tithes, and of one-half of the 

hi>-nV' occupier of the premises, and at tlie! nett rent of the houses and odier bjj.dd.1^ 
hearing of thi appeal sought to prove, by his own < eoiiimes and coal mines i* J 1 *^ i™, - 

SmSvv. and by his account- tooks, shewing the ™^ual Ue* v. U >- ! J 

receipts' and expenditure during the past year m j B, fc G. 103 ; / L. *#- C °- b 0 * L - u * 

16 S^s carri^w ‘that *the m!t Allowable Deductiotts-Keeessary Expenses.] 

^:::S 1 : represent, the true annual value —When houses or other buildings, either wtta or 

of 'the premises -—Held that such evidence ought without land, are let to a tenant., and the tenant 
f 0 » » receded as an element in ascertain- agrees to takeupon b? wff Y % 

I rateable value Clark? v. Fhherton. part, the repairs to which the b 4. i A ill. 4,u •% 
or MSerMrv Union, 50 L. J.. s. 1, refers, and which would ordmanly tal upon 
m p ■ a n B D 189 • *>9 AV B 331; 45 i the landlord, no allowance n to k made m 
■ ’ ‘ respect of those repairs, and the rent actually paid 

• - ^-*-* , * K *. is the rateable value of the, premises, 

Canteen— Money paid for Privileges.]— Where Well*. 8 B. & 8. 607 ; 86 L. J.. M. 0. 10i> ; L. It. 
a canteen in barracks was demised to B. by the 2 Q. B. 542 ; 16 L. T. <00 ; 15 A\ . Ib 10*>... 
barrack board for a year, at a rent of 157. for the No allowance in respect of contingent or 
canteen and buildings, and also the further sum future renewal of buildings or machinery ■ougiit 
of 510/. for the privilege of using the same as a to be made from the rent before the latter is 
canteen and selling therein ' provisions and j adopted as the test of value. Ib. 
linuors, 5 usually sold bv sutlers, with power of j The annual profit is the rent which a tenant 
distress for the aggregate sum Held, to be one would give, he paying the poor-rates and Wig 
entire rent for the canteen ; and therefore that | expenses of repairs, and the other annual expenses- 
B. was rateable, as occupier of the canteen, in necessary for making the subject of occupation 
respect- of the 5257. aggregate rent, and not productive, and allowing him a deduction .from 
merely in respect of thed57. Mex v. Bradford, the rent, where the subject. is of a, perishable- 
a- at U 317 nature, towards the expense ot renewing -or repio- 

ducing it. Ilex v. Lower Mitton, 4 M. & by. 
Eight of Shooting.]— The appellant was the 711 . y p. & C. 810 ; 8 L. J. (O.S.)M. C. 57. 
owner and occupier of certain woodlands which j £y the Everton Drainage^Aet, 1800 r the owners- 
were included in the rate. He used the lands as a nd proprietors of land in Nottinghamshire weie 
woods or plantations, and also enjoyed the right C p ar ged with embankment and drainage wojks,. 
of sporting over them. The overseers, in assess- without which the annual value of the neigiiy 
in g the property, added a fixed sum of 2,wper during lands would be considerably diminished, 
acre to the natural and unimproved value of the The rates so charged were made payable by the 
woodland, in respect of the right of sporting occupiers, who were authorised to deduct the 
Held, that by 37 & 38 Viet. c. 54, s. 4, sub-s. a, i amuU31 t- from their rent : — Held, that the average 
this mode of rating was right, as the sporting j aBlltm l cost of the works nught to be deducted 
enhanced the value of the occupation. Eijton v. f rom the occupier’s rent, in order to estimate the 
MM Overmens. 6 Q. B. I). 13. ; 43 L. T.472 ; 21) | ^ett annual value under the Parochial Assessment 
W. 11. 122 ; 45 J. lb 54. I Act. 1836. Me//, v. Gaimbormi/li Union, 41 

i r J M C. 1 • L. B, 7 Q. B. 64 ; 25 L. T. 589 : 
Bent of Cows and Bight of Grassing. j—W here j ^ ^ pj 
the farmer is rated for the whole farm, it is 110 ■ “ p r0 p r i e tors of lands situate in parish A r . and 
ground of objection to the rate by a third person, | pther parishes of the Isle of Garivey, granted oiie- 
that a dairyman who rented under him his stock . thiwl ^ a p t p e i iin &s in fee to J., in consideration 
of cows to be depastured on the same land, was i ^ em p an fci n g a li the lands in the island. By 
not rat ed for such dairy. Ilex v. Brown, b East, a locfl j a( , t afterwards passed, commissioners were 
528 . _ appointed to keep up the embankment, and for 

Racecourse — Discovery of Profits, j — In ascer- that purpose they were to, tax the owners and. 
tainingthe rateable value of land used as a race- occupiers of the lands by an annual rate, to the 
course", the assessment committee may call for the f u p animal rent or value of such lands, and, it 
books of the racecourse proprietors, or give j the moneys so levied should be insutticieitt Cout 
affirmative evidence of the amounts of the profits not otherwise), to tax the lands in the island, 
made, the profits being a material. element, though h. being the owner and occupier ot all the 
nor a test, in determining the rateable value, granted lands in Ah, was rated by the eonmns- 
lira v Ter rail, 45 L. J., M. C. 29 : 1Q.B.D.S); sioncra for that- property, described in 1 the rate as 
3S lv T 379 ■ 24 W. B. 139. house, premises and lands, H. had taken the 

’ lands' subject to the above liability, paying no 

a — .Every nerson is ,nmu«r ...siaaoMstment on these and 


Mad, 6 Term Bep. 154 


ture on the embankment was necessary to main- 
tain the lands within the island in a state to 


< Term nep. o-ox ratcaoie 10 1: ~ ; 

, without deduction on account ot the embank- 
Houses and Lands.] A aether houses are w ^ ^ j*v.c 1 'amv\ 3 Q B. 212: 2 G.k ib 

be rated in a difi rent 11 >1 >rtion from lands . ^ M _ C. H7 : 6 Ju . 893. 

must depend on local circumstances, nex v. - ■ > ' ' 


must wu 

timid wl eh, 2- Bough 582. Small Tenements let by the Afreek— 
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rate as owner of a small house let by the week at j 
a rent of ii.ve shillings, the landlord paying all 
outgoings. On appeal against the rate to quarter j 
sessions the appellant claimed that, in arriving 
at the gross estimated rental, deductions should j 
be made in respect of losses by reason of such 
houses often remaining unlet and void for some 
time, and by reason of losses of rent through 
inability of the tenants to pay, and in respect 
of the necessary cost of collection of the rent 
actually received. The recorder, however, refused 
to allow such deductions, and confirmed the rate. ! 
The recorder found, in a case stated on appeal 
from sessions, that it was practically impossible 
to let the house on any other terms than those on 
which the appellant ‘let it : but, assuming for 
rating purposes that a tenant from year to year 
could be obtained, the house could be reasonably 
expected to let from year to year at a rent of 137. 
(which sum amounted to fifty-two times the 
amount of the weekly rent), the landlord paying 
all usual tenants' rates and taxes and water- 
rates. But he found that with respect to house 
property of that description, whether let by the 
week or year, the landlord would be unable, by 
reason of “voids” and of losses by reason of non- 
payment of rent, to collect more than 95 per cent, 
of the rent, and that he would have to pay 5 per 
cent, as the cost of collecting the rent actually 
received : — Held, that the recorder must be taken 
to have found as a fact that 137. was the rent 
which a tenant from y ear to year as above men- j 
tinned could reasonably be expected to give for 
the house : that there was nothing in the further ! 
facts found by him to shew that such finding was 
unreasonable or not justifiable in point of law, 
and therefore such finding was conclusive of the 
fact : and, that being so, that the appellant was 
not entitled to any of the deductions claimed, 
inasmuch as the test of gross estimated rental is 
the rent which a tenant from year to year would 
agree to give, and not the sum which the landlord 
ultimately receives. Smith v. Rirmim/hum 
Oremwrs, 58 L. J., M. 0. 101 ; 22 Q. B. D. 
703; 53 J. P. 787 — C. A. Affirming 00 L. T. 
181/ . ■ * 

Cemetery Company— Salary of Directors 

and Auditors.] — By an act incorporating a 
cemetery company, the company was required 
periodically to appoint directors, who should 
manage the business and concerns of the com- 
pany subject to their control, keep and use the 
common seal, have the custody of books, deeds, 
&e.. call meetings, purchase and sell lands, appoint 
and displace chaplains and other officers, allow 
them stipends, take of them securities, make 
contracts touching the company’s undertaking, 
regulate the mode of interment and the disposi- 
tion of vaults, catacombs, and graves, and the 
sums . to be paid for exclusive right of burial 
therein, and for placing monuments, direct the 
issuing, receiving and disposal of the company’s 
moneys, and all their other dealings, superintend 
their correspondence and the keeping of their 
accounts, and all other things necessary for 
carrying on their business, and maintaining 
actions or suits in their name in respect of debts or 
contracts, and making, enforcing and rescinding 
contracts, also auditors who should examine 
the report to be made by the directors of dis- 
va menm and receipts, audit the account - from 
which the report was drawn, and inspect the 

wAllflllAtt., r !'l, 1- ... IT ..... . • . . . ...... 


j of the directors extended to both: — Held, that 
! they were not entitled to deduct from the rate- 
| able value the salaries of the directors and 
! auditors, and the expenses of an office in London. 

| at which the directors transacted the business of 
! the oompanv. Reg. v. St. (riles, Cantbemvell. 

| 14 Q. B. 571*1 19 L. J., M. C. 122 ; 14 Jur. 519. 

I Dock Company — Use of Steam Tug.] — On 

appeal by the Southampton Dock Company 
against a poor-rate, they claimed deductions from 
the amount at which the rateable value of their 
property was assessed, as follows. .For the 
j expenses of a steam-tug alleged by them to be 
j part of the movable plant, but by the respon- 
| dents to be independent of the dock establish- 
ment. The company was authorised by their act 
to build, purchase, or hire steam-tugs for the . 
purpose of towing vessels into or out of the docks 
from or to Southampton Water, or any part of 
the British Channel, and to pay the expense out 
of the rents, rates and sums receivable under the 
act. The steam-tug was used for the above pur- 
pose, and was a useful appendage to the docks, 
and advantageous to those who frequented them, 
and conducive to the general profit of the con- 
cern, though not indispensably necessary, as 
other steam-vessels might have been hired and 
employe"!, but with less convenience and advan- 
tage : — Held, that the deduction was allowable, 
the steam-tug being ancillary to the dock under- 
taking. Ileg. v. Southampton Rock Co.. 14 Q. B. 
587 ; 6 Railw. Cas. 428 ; 20 L. J„ M. 0. 1 55 ; 35 
Jur. 268. 

Machinery not fixed to the Soil.] — Cranes, 

steam-engines, shears and other heavy machinery 
attached to the freehold, and essential to the 
business, but capable ofbeing'detached' as. easily . 
and with as little injury to the freehold as other 
fixtures put up for the purpose of the tenant's 
i trade, and usually valued as between incoming 
' and outgoing tenant, are not an allowable deduc- 
j t ion. II). 

— Works in different Districts.] — Where 
works producing rateable value are ’situate in 
' several districts, and can be divided into two 
. parts, the first directly producing the value, and 
; the second indirectly conducing to such produe- 
I tion, such division shall be made. Then all the 
! expenses incidental to the second part, including 
! the rates to which it may be liable, being 
j deducted from the gross proceeds, and the nett 
| rateable value being ascertained, such value is to 
I be apportioned among the districts in which the 
| first part is situate, in the ratio of the portion of 
I that value. Reg. v. Hammersmith 'Bridge C h 
!3 New Sens. Cas. 424 ; 15 Q. B. 369; 18 L. J.', 
|'M. C. 85; 13 Jur. 190. . pg 

: In respect of Bates and Taxes.] — In 

; ascertaining the nett rateable value of property 
| assessable to the poor-rate, an allowance is made 
; for rates and taxes. And such allowance ought 
j to be made upon the nett rateable value after the 
rates and taxes themselves, in addition to all 
other proper allowances, have been deducted. 
Ti/ne Improvement Commissioners v. Ckivton 
Overseers, 32 L. J., M. 0. 192 ; 6 L. T. 489. 

The payment by the landlord of water rent 
tor water supplied to a house (such supply and 
payment being optional) duos not entitle the 
occupier to a deduction in respect thereof as 
■; being an expense necessary to maintain the 


w 
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M. 0. 73: L. R. 1 Q. R. 18,; 12 Jur. (x.s.) 130 . occupiers of houses liable to be assessed to 
13 L. T. 327 ; 14 W. R. 83, parochial rates. The lessor, landlord, owner, or 

By a local act it is provided that the owner of proprietor of houses let out in parts shall be 
•every tenement assessed to the poor-rate at any deemed the occupier, and be liable to the pay- 
annual sum under 67. 10#., the said sum to be merit of rates ; and every person renting or 
ascertained according to the provisions of the occupying any such part shall be liable and com- 
6 & 7 Will. 4, e. 96, s." 1, shall, be rated to and pay pellable to pay such rates, and may deduct the 
the poor-rates ; but that in all cases where the same out of the next or any other rent due 
owner is so liable to be rated, he may compound to such lessor, &c. : — -Held, that to render the 
for the same by the payment of a reduced rate, occupier of part liable to pay, and to enable him 
whether such tenement be occupied or not ; in to deduct the rates for the whole of the house, 
which case he shall pay one-half of the rates the landlord must be assessed to the rates, 
only : — Held, that an owner so compounding is Lobbanx. Cook, 3 H. & N, 288 ; 27 L. J., M. C, 
•entitled to the same deductions as might be 254 ; 6 W. E. 4i)8. 

claimed by the-' tenant' in 'whose place, for rating' „ 

purposes, he stands, and that the amount is not Arrears Leviable on present Occupiers.]— 
to be regulated by the sum actually paid by him. Rates charged: by act of parliament upon land, 
Jlfff.v. Dodd, 6 B. k S. 903; L. R. 1 Q. B. 16 ; but which the occupiers are to pay, retaining the 
32 Jur. (N.s.) 159. S. C., nom. Beg. x, IViUton same out of their rent, and not paying more 
Overseers 35 L. J„ M. C. 97 ; 13 L. T. 827 ; 14 than the rent which shall from time to. time 
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other nature,” will not deprive the tenant of overseers of the parish could enforce payment in 
his right to make the deduction given by the a lump sum of the arrears of the deficiency in 
above section. Levonnhire (^DiiJie) v. Barrow the poor-rate up to that date, lb, 

Uu-nuirite Steel Co 40 L. J.. Q. B. 435; 2 The borough-rate (under 45 & 4-6 Yict. c. 50,. 
Q. B. IK 280 ; 30 L. T. 355 ; 25 W. E. 469— s. 145) and the county- rate (under 15 & 10 Yict. 
0. A. c. 81, s. 26) being* respectively made chargeable 

on the poor-rate, the deficiency in the assessment 
Costs within Y all Rates, Taxes,” &c.] — By a f ol * the poor-rate, which the promoters of the 
local act, the commissioners appointed thereby undertaking are liable to make good, includes 
were authorised to pave and fiag footways, and an y deficiency in respect of amounts raised for 
the costs thereof were to be paid by the tenants borough-rate and county-rate, as well as any 
or occupiers of the houses next adjoining, in deficiency in the assessment for poor law pur- 
default whereof they were to be recovered by poses properly so called. Farmer v. X. (y -Y. W, 
distress. Another clause empowered the tenant Fy., 20 Q. B. D. 788:; 59 L. T, 542 ; 36 W. E. 
to deduct the costs so paid by him out of the 590. 
rent: — Held, that this charge was within the 

terms of a covenant in a lease subsequently _ Completion of; Works.]— An nr ban; said - 
made, whereby the tenant covenanted to pay all tary authority, acting under statutory authority, 
taxes, rates, duties, levies, assessments, and pay- took for the purposes of improvements lands 
men is whatever, which were, or during the term situate in a number of parishes and liable to be 
might be, rated, levied, assessed, or imposed on assessed to the poor-rate. In some cases all the 
the premises, Payne v. Bar rid ye. 12 M. <5c W. land so taken was used in the construction of 
727 : 13 L. J., Ex. 190. the roadways of new streets ; but in some cases 

more land was taken than was required for 

2. PROMOTERS OF UNDERTAKINGS. * at P Ul W S ° tl f 

became possessed of surplus ...land which wgs 

The Metropolitan Board of Works are pro- vacant, unoccupied, and unassessed. Such land 
motors within the Lands Clauses Act, 1845, was to be disposed of either by sale in fee-simple 
s. 133, and may be liable for an action in respect or by the creation of rent-charges which were to; 
of any deficiency in the poor-rate caused during be sold within a specified time which had not 
the construction of their works by their acquisi- expired when the rating authority brought an 
tiou of rateable land in a parish. Wheeler v. action to recover from the sanitary authority the 
Metropolitan Board of Works, 38 L. J., Ex. 105 ; amount of the deficiency in the assessment to the 
L. 11. 4 Ex. 703 : 20 L. T. 984. poor-rate caused by the lands having been taken : 

Sect, 133 applies, if it appears that the works, — Held, that the works were completed within 
when constructed, may, in part or in whole, be the Lands Clauses Consolidation Act, 1845, s. 133, 
the subject of beneficial occupation, lb. so as to relieve the undertakers from the liability 

Under the Lands Clauses Act, 1845, s. 133, the to make good the deficiency so caused, when the- 
promoters of the undertaking are not liable to streets were fully made, and such of the lands 
be assessed. London Corporation v. St. Andrew's, taken as might be liable to assessment hath 
Ilolborn . HO L. J., M. C. 95 ; L. R. 2 0. P. 574 ; become assessable ; and that the deficiency was, 
10 L. T. 605 : 15 W. It. 928. to be computed from time to time by comparing 

When land assessed to the poor-rate is taken the assessed value at the time of the special 
for public purposes, the promoters, under the act of the lands taken with the assessed value 
Lands Clauses Act, 1845, are liable, until com- at the time of computation of such of the lands 
plet ion of the works, to make good all defi- taken as might have again become assessable, 
eiencies in the poor-rate, even in respect of works Bristol Governors v. Bristol Corporation, 56 
such as public high ways, which can never become L. J., Q. B. 320 : .18 Q. B. I). 549 ; 50 L. T. 041 : 
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the deficiency which the promoters: were liable salaries from the public money ; but they, have 
to make good must be computed having regard no occupation beyond what is necessary for the 
to the rateable value, at the time the special act purpose of giving lectures. A housekeeper 
was passed, and that 'they were not entitled to resides there, appointed and paid by the board 
claim the deduction of 25 per cent, front the of trade, to take care of the premises, but having 
amount of the rates levied according to that no further occupation, than is -necessary for that 
value, S : M. 'Leonard, Shoreditch. .Vestry y., Ion- purpose .-—Held, that the premises were in the 
dun Comity Council , 64 L. J.. Q. B. 615; [1895] occupation of the sovereign for public purposes, 
2 Q. B. 10i : 15 it. 516 ; 72 L. T. 802 ; 43 W. 11. the commissioners of woods and forests, being 
598 ; 59 J. P. 423. ; in the nature of her managers, and the otherper- 

’ sons being in the occupation as her servants, and 

Lands Occupied hut not Used,]— -The' pro- consequently no one was rateable in respect of 
rooters of a line of railway purchased lands beyond the premises, Ih. 
the limits of deviation, afterwards authorised . 

by the company’s special act, in order to get rkl Property devoted to Public Purposes, j—io 
of the opposition of the owners to the passing of exempt property from poor-rates as being devoted 
the act :• — Held, that they could not escape from to public purposes, it is not sufficient that it 
liability for the deficiency in the poor-rate by produces no benefit to the occupiers individually 


29i* 55 J. P. 422 0. A. riarroicgate vommmt oners. sj. t>. , ± 

The deficiency is to he ascertained according 8ess. Cas. 319; 20 L. J., M. C. 2o; l.> Jur, 

to the rental at which the lands were valued or 422. . . . ..... , 

rated at the time of the passing of the special 4hc 4;> khz. c. 2, is, m its provisions, general 
act; the fact that some of the lands were and inclusive, and no other principle applying to 
unoccupied at the time when they were pur- create an exemption from those provisions nil 
chased did not relieve the promoters of liability, property capable of beneficial occupation, and 

which if let to a tenant- would be capable ot 
producing rent, is liable to be rated, thuugh in 
the hands of trustees who occupy it underacts 


3. C itowy. Government and Public ! of parliament for the maintenance of works 
Property. j declared to be beneficial to the public, though 

! such trustees derive no benefit from the occupa- 
Exemption of Crown Property.]— The posses- 1 tion, and though the revenues arising from such 
sions of the crown arc not rateable. Amherst\ occupations ere exclusively applied to the main- 
(Lord) v. Somers (Lord), 2 Term Hep. 372 ; 1 tenance of the works. Mersey Locks and Ham 
H. R. 497. hour Board Trustees v. Cameron , 11 PL L. Cas. 

The royal palaces are not rateable ; but where 443 ; 20 C. B. (N.S.) 56 ; 35 L. J., M. C. 1 : 11 
the site of a palace is demised to a subject for a Jur. (N.S.) 746 ; 12 L. T. 643 ; 1.3 W. R. 1069. ( 
permanent interest, the grantee who occupies A statute which vests property in trustees for 
is rateable. Portland (Duke) v. St. Margaret's, purposes of public advantage, and authorises 
Westminster. Paid. 3, n. ; Bolt's P. L. 131*. the trustees, for the maintenance of the property 

and such purposes, to levy tolls upon such por- 

House of Lords.] — The statutes which tions of the public as may use the property, 

authorise assessments for relief of the poor are does not thereby exempt the trustees from the 
silent as to the crown. Hence the crown is sub- liability to be rated; such exemption can only 
jeet to no poor-rate. To this immunity a wide arise from the use of express negative words, or 
signification is ascribed ; for not only are the by necessary implication from other words in 
palaces of which her majesty is in actual occu- the statute, amounting to a prohibition to apply 
pation deemed free from assessment, but even the tolls to the payment of poor-rates. Reg. v. 
the House of Lords is exempt on the ground that Birkenhead Docks (Trustees). 2 El. & Bl. 148 ; 
it is regal. Leith Harbour Commissioners v. 21 L. J., M. C. 209 ; 17 Jur. 162. 

Poor Inspectors , L. R. 1 H. L. (8c.) 17. The commissioners of works and buildings were 

empowered to construct- a bridge at Chelsea, and 
Government Offices.] — So likewise govern- to borrow money from the treasury on an assign- 
ment offices, as the Post Office, the Horse Guards merit of the tolls. The . commissioners were 
and the Admiralty, siruplv because they are in authorised to take tolls, which were to be applied 
the service of the crown, 'lb. in payment of the expenses of the bridge, then 

in repayment of the sum borrowed, and when 
Institution in Occupation of the Crown." that liad been repaid there was to be no toll 
—The National Gallery in Trafalgar square is charged for foot passengers. There was no tilth 
not rateable, lleq, v/' Slice. 3 G.\k JD. 80; 4 mate appropriation of any surplus Held, that 
<0 B 2 * .12 L J. M. 0. 53 ; *7 Jur. 810. the commissioners were not liable to be rated, as 

Nor the Museum of Practical Geology. Re la they were in occupation of the bridge as, servants 
tCmhe v St James, Westminster. Vcsf'rg. 4 KI. of xlm crown, deriving themselves no benefit 
a- pi 385 • 3 O L. R. 4-18 ; 24 L, C. 74 ; 1 from the receipt of the tolls, Meg. v. Me Cam, 
A C nr.-,': 3 W. u. 1 ( 51 . ' • !) B fe 3. 33 : 37 L, J.. M. <J. 27. : L. K. 3 Q. ». 

The Mu«* 7.i of Vrsic-lieal (iooloKy is linilf oh i H : 17 h T.«13s W U. JW7. Affivmcu 37 
part of Ha boroJitun pro? icrty of tne crown. I! L. J.. m. v . 123 ^ L,. i*.. -o Q. j>. o a y L> L. oil.) , 
L u< i ib a museum and a olaeo of education, tin 16 V\ . Ih 98. > kx. Cli. , 

n at Ion bebn under the control o th lord Trustees d a marl uml a >-d am vere 
V - , fi‘easurw Professors lecture thcr icing teld rateub) for a market sit t mipicd by ilmm 
parti v irdd bv"tVes revived from pro IP, besides and for which they received the toils, although 
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there was no surplus profit after paying the land was cultivated, and the produce of it was 
annual expenses and interest oil the mortgages consumed in the establishment, or sold, and the 
charged thereon. Reg. v. Badeoch or Taunton profits applied to the service of the prison expen - 
MaMiH:(Trmtees),t Q. B. 787 ; 1-New Sess. Gas. diture. The building's consisted of a prison and 
543 ; 14 L. J., M. 0. 58 ; 9 Jur. 250. a governor’s house within the prison walls ; also 

The doctrine that lands held for public pur- residences at some little distance from the prison, 
poses are on that account not rateable is now and not connected with it by any boundary wall 
exploded. London County Council v. Erlth Over- or otherwise, occupied by the medical officer, the 
seers 63 L. J , M, C. 9 : [1893] A. G. 562 ; 6 R. chaplain, and other persons employed in the 

22 ; 69 L. T. 725 ; 42 W. R. 330 ; 57 J. V, 821— prison. These houses were allotted to the officers 

H. L. (E.) as their official residences ; in some cases rent 

was paid ; in others the value of the occupation 

■_ Public Park.] — When a public body was taken into account in the amount, of wages 

acting under statutory powers purchases land, paid. Part of the building within the walls was 
which it is directed to maintain as a public park, occupied as a canteen for the sate of beer to the 
and the cost of maintenance exceeds any income officers of the prison, and part of the buildings 
which can be derived in respect of grazing rights, outside the walls was occupied by a grocer, who 
supply of refreshments, &c., there "is no rateable supplied the residents within the walls, and other 
occupation. Lambeth Overseen v. London County customers. The governor had a coach-house and 
Council , 66 L. J., Q. R. 806 ; [1897] A. C. 625 ; more stabling than was necessary for the dis- 
76 L. T. 795 : 46 W. R. 79 ; 61 J. P. 580— H. L. charge of his duties Held, that the prison and 
££.) ’ the governor’s house were exempt, with the 

exception of so much in the governor’s oecupa- 
Property owned by Local Boards.] — A cor- tion as was found to be beyond what was neces- 
poration was by their town council constituted sary for the discharge of his duties, (rambler 
a local board of health of a district co-extcnsive v. Lydford Overseers , 3 111. & Bl. 346 ; 2 O. L. R. 
with the borough. The local board occupied a 951 ; 23 L. J., M. 0. 69 ; 18 Jur. 352; 2 W. K. 
yard within the borough in a parish, solely for 226. 

the purposes of repairing the highways in the Held, also, that the land used for the employ- 
district of which they, as local board, were sur- merit of the convicts was rateable. Lb. 
veyors. The parish was partly not within the j Held, also, that the official residences without 
borough : — Held, that the local board of health j the walls were rateable. Zb. 

•; was rateable in the parish, as occupiers of the Held, also, that the canteen and the grocer’s 
yard ; their occupation not being for such public shop were rateable, lb. 

purposes! as to exempt them from rateability. Three houses situate beyond the actual wall 
Meg. v. King ston-v])o)ir Hull JJ. t 4 El. & BL 29 ; of a county gaol, but within its precincts, were 

23 L. J., M. 0.183 ; 18 Jur. 899 ; 2 W. R. 620. appropriated to the occupation of the governor 

and of two of the warders of the gaol respec- 
Prisons— Use of Corn-mill and Tread-mill.] — j tively, and they inhabited these houses solely as 
The justices of the West Riding of Yorkshire j officers of the gaol. The house of the governor 
were assessed as occupiers of a corn-mill, tread- j had an internal communication, with the gaol, 
mill, rooms, work-rooms, and warehouse, which but the other houses had no communication with 
were within, and formed part of the house of it, except by means of the principal entrance 
correction. The tread-mill, and the corn-mill to of the gaol : — Held, that the occupier of each of 
which it was annexed, were maintained for the these houses was exempt from liability to be 
employment of the prisoners, and corn was assessed to the poor-rate, on the ground that the 
ground partly for hire, but chiefly for consump- houses were virtually part and parcel of the gaol, 
tion in the gaol. .. The work-rooms and warehouses Beds JJ. v. St. Paul, Bedford, 7 Ex. 650; 21 
. were used exclusively for the prisoners to work j L. J., M. C. 224. 
in, principally for the use and repair of the gaol, J 

and in a small proportion for hire :■ — Held, that | Assize Courts and Police Buildings.] — So 
the justices were not rateable. Meg. v. Shepherd, I buildings occupied for the county police and the 
1 Q. B. 170 ; 4 P. 13. 534 : 10 L. J., M. C. 44 : , county assize courts, being in the occupation of 
5 Jur. 432. j the crown for public purposes, are exempt. Meg. 

} y. St. Martin's, Leicester, 8 R. «5c S. 536 ; 36 L. J.. 

Governor’s House and other Parts of M. C, 99 : L. R. 2 Q. B. 4.93 ; 16 L. T. 625 ; 15 

Building.] — The governor was rated for a house \ W. R. 1096. 

and garden in the gaol. He occupied nine apart- j By a local act the magistrates of a county were 
mentis: he was obliged, by the rules, to reside 1 empowered to build assize courts, and to let 
within the walls, and the' accommodation pro- 1 them for other purposes ; they accordingly let 
vided for him was not more than was necessary { them to the borough magistrates to be used as 
and convenient. His family used the garden as i courts of quarter sessions, and made a net profit 
a pleasure-garden, by permission of the justices, ! on such letting, after deducting the expenses 
but it was not specially appropriated to their ; incurred thereby Held, that they were rateable 
use. the area being essential to the health of the i in respect of the profit/ so made. Lancashire 
prisoners Held, that he was not rateable. Ib.' JJ. v. Chcetham Overseen , 8 1L & B. 5 [s ; 37 
The officers and matrons of a gaol, are not j L. J., M. G. 12 ; K R. 3 Q. 15. 14 ; 16 5V. R. 
rateable, though they occupy distinct dwellings t 124. 

within the wall, if it is their duty to reside in .. 

the gaol, and the accommodation* provided for — — Judges’ Lodgings.]— By a local act certain 

them is nor more than is t jeessary for the dis- buildings were vested in flu justices uf a eounh 
charge of their respective offices, lb. to permit and sulfci all the courts of assize, 

Land and buildings were rented by tlie directors sessions, and others, to be ltold.cn there, and also 

nf ni’knnc 6>nrn I Via Hnr*Trrr r\f PW*i»xx»<in m 4.1>« 




1597 RATES AND RATING — Venom and Property Liable. 1598 

for the purposes for which the same might be Shirehali— Occupation by County Council- 
designed. The buildings were supported by the User by Justices for Crown Purposes.]— A 
county at large, and the justices were authorised county council is liable to be rated to the poor* 
to let the buildings when not used for county rate in respect of premises Tested in and. -occur 
purposes. A quantity of plate and wine, the pied by them for the purposes of , the administrn- 
f ormer paid for by the county, the latter by sub- tive business of the county, although the same 
scriptions amongst the magistrates, was kept in premises are also used by other persons for 
that part of the buildings used as the judges’ crown purposes. Wimmtenkire County Council 
lodgings during the assizes, and the plate was v. Worcester Union. 66 L. J., Q. B. 328 : [1897] 
used by the judges, and by the magistrates at 1 Q. B. 180; 70 L. T. 138? 15 W. 11. 309 ; 61 
sessions ; the wine was used by the latter exelu- J. I\ 211 — C. A. 

sivelv. There were also sleeping-rooms at this _ „ A T * 

building which were used by the magistrates Occupation by Servants, Officers or lessees of 
during the sessions Held, that as the buildings Crown.]— A storekeeper or a porter employed 
were vested in the justices at large for public by the crown m the public service occupying 
purposes only, a beneficial occupation of them ptemises belonging to the crown tor the purpose 
by certain of the number did not make the whole performing^ such service, is not rateable m 
body rateable. It,;,, v. WorcMertkire JJ„ 3 respect of such occupation, although at corntir 
P & D. 8 ; 11 A. & E. 257 ; I Am. & H. 80 ; 9 tutes part of the emoluments ot his office, but 
L J.. M. G. 17 ; 8 Jur. 1050. has an occupation ot more than is reason- 

-.v : ' :■■■■: ably necessary ■'tor. the performance td such 


County Court— Occupation by Treasurer.] — A service, he is rateable in respect of the excess 
reasurer of a county court was lessee urn ler 

Ac 10 Viet. c. 95, s. 18, of a building used for the SW; 2 ' m - L. J., M. (, 81; J Jur. (**.) 18< ; (* 


court-houses, and for other purposes of the act j ^* B. 85, 


exclusively : — Held, that neither the treasurer 


When Excessive.] — In estimating the 


xt. Ji± , -o jj. j., ji. c. , xo jui. will not constitute an excess. An excess which 

is merely trifling ought to be disregarded. 10. 

The same rule applies to the governor of a 
Middlesex Sessions-house.J-Bv an act passed „ al . ris011 town oecl gfi n g crown property within 
in 177/ justices were empowered to buy land q ie town, though he is aisoi commanding officer 
and build a sessions-house, which was not to be of a militaiy district much more extensive than 
rated at a higher figure than the assessment ot . town 10 

the site at the date of the act. In 18751 tlie The rule is ' applicable though none of the- 
justices, acting under lurcher statutory powers, duties are executed on the premises occupied, 
bought additional land, and built additions and 
enlargements to the sessions-house. The sessions- 

liouse with the additions was used solely for the — — By Permission of the Crown.] — By per- 
administration of justice, the performance of the mission of the crown certain persons occupy 
queen’s service, and the discharge of the public apartments in Hampton Court Palace, which 
business of the county. An officer employed in was formerly a royal residence, but in which the- 
the business of the sessions resided on the pre- sovereign has ceased to reside. A housekeeper 
mises with his family. From 1777 to 1879 the employed by the crown has superintendence of 
sessions-house was rated at the assessment of other * apartments, containing pictures (which 
1777. Afterwards the assessment was raised and the public are allowed to see) and lumber. The 
the justices appealed -Held, that the buildings housekeeper resides with her family in the palace- 
being used for public purposes connected with for this purpose, and has also the power to enter 
the government of the country were not liable the apartments first mentioned. In other respects, 
to be rated to the poor-rate, for the case came the occupiers of these have exclusive possession 
within the principle of (bomber v. Berkshire JJ. of them. Before the entry of each occupier, Ms 
(9 App. Cas, 61), and neither the provisions of apartments are put into ordinary repair by the 
the act of 1777, nor the fact that a rate at the crown, but afterwards the occupiers themselves 
valuation named in that act had been acquiesced do such repairs as are considered necessary by 
in and paid, deprived the justices of their right the crown surveyor. They reside there with, 
to contest the rateability of the premises, their families and servants, providing their own 
Nicholson v. Holborn Union, 56 L. J.. M. 0.54; furniture, and in some instances (but without 
18 Q. B. I). 161 ; 55 L. T. 775 ; 35 W. R. 230 : the sanction or the privity of the crown) have 
51 S. P. 3-1 L allowed others, on payment of a sum ot money. 

to use the apartments : — Held, that the occupiers, 
Sessions-house— Occupation by County Coun- by permission of the crown were rateable in 
cil — Joint User with Justices.] — County councils respect of the apartments so held by them., 
are rateable in respect of the occupation of Reg. v. PtmsmOy, 3 Q. B. 14 ; IGr.&D. 713; 11 
property for administrative purposes, as such L. J.. M. C. 65 ; 6 Jur. 642. 
purposes arc not crown, purposes. Where part ■■■' 

of a building is used by a county council and by — According to Profits-, j - The ganger of a 
justices jointlv for the performance of their royal park is rateable for inclosed and cultivated 
administrative" duties respectively, the county lands in the park, if he is m the qiqoyment of. 
council, to the extent to which they occupy this the profits ot those labels. ^ Bute I* 

part, arc raicabJc. MitJtUrsr.rCouritjj Council v. C rind all 2 H. Bl. 2 b.) : 1 lerm Imp. o3b ; 1 
St Grt'ort/e's 7fanovt Square. id) L, J.. Q. B. 101 ; E. E. 220. ... 

[1897] 1 q! B. 64 ; 75 L, T. 464 ; 45 W. B, 215 : But not for the herbage anil pannage, which, 

61 J. P. 38— C. A, ' ' jEld no profits. Ib. 
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sf- Quarters.]-^Wbere the com- A, and B. were rated in respect of occupation of 
3r in barracks bad distinct apart- the premises: — Held, that as actual occupiers, 
d to him, one in particular for they were liable to be so rated. Meg. ■ v.&tevetis, 
be business of the regiment, and 12 L, T. 491. 

fed up for the accommodation, of A ^ 

iis family. who resided there with Police Quarters Occupation by Officer, ] — 

in g. a kitchen wa«h-house and •. Officers of the county constabulary under 2 d 
together with a stable, yard and Viet. c.. 93, are not rateable in respect of their 
Id, that he was rateable for the occupation of rooms in the police-office, in which, 
a beneficial enjoyment of them by the terms of their appointment, they are 
necessary accommodation as, an required to live, Meg. T ; t 

e purbose of the public service. 8 B. .& S. 53(5;; 36 L. J., M.. 0. 9. ; L. h. «■ Q. h. 
it , 3 East, 5Q6 ; 7 E. 11. 502, 403 ; 16 L. T. 625 : 15 W K. 1096. 

it having charge of militia stores, Under 3 & 4. Viet. c. 88, a house was provided 
8 Viet. c. 109. s. 4, and occupying, as a police-station for a district of the county ; 
pose, premises provided for such the police constables required to be stationed 
17 & 18 Viet c 105 s 2. is rateable there resided in it, having no more accommoda- 
in respect of ‘ such occupation so tion than was necessary for the discharge of their 
re has a use of them exceeding duties, and suitable for then degree in life ; a 
«arv for himself and family, taking deduction was made from their wages as a charge 
hiskation hr life. Meg. v. Fuller., for rent Held, that the station being occu- 
15 n v ' pied for a public purpose, no one was rateable 

in respect of it. Lancashire JJ. v. Stretford 
3S rented for a Regiment.]— Stables. Overseers, EL Bl. El. 225; 27 L. J., M. C. 

! colonel of a regiment, by order of 209 ; 4 Jur. (x.s.) 12/4. 

).r the use of the regiment, are not A cottage was let by the owner to the chief 
e poor Amherst (Lord) v. Somers constable of a county, as yearly tenant, at 61. U 
m Hep. 872 • 1 R. it. 497. per annum. This cottage the chief constable 

■ ’ ’ * underlet to one of the county constabulary, whom 

rouse occupied by Volunteer Corps.] he appointed, and had power to dismiss, as a 
hat premises occupied by servants ' weekly .tenant at 2s. per week (deducted from 
i for the purposes of the crown are bis wages) so. long as he continued such constable, 
applies to premises occupied by a or until he should be removed to another district, 
ps as servaii ts of the crown. Pear- determinable upon a week’s notice. The cons table 
n Viiion. 62 L. J. M. C. 77 ; [1893] being assessed to the poor-rate as occupier of the 
5 E. 290* 68 L. T. 351 ; 457 J. Pi cottage : — Held, that he was properly rated, there 
’ , 5 ’ * ’ being nothing in the nature of the occupation to 

create exemption. Meg. v. Mndgtdiome. 20 L. T. 
is occupied by Postmaster-General.] 658. 

ateable in respect of the occupation A superintendent of the police for a county 
e property of a subject, taken by police division had as his quarters a house, which 
U-general, and occupied as a post- was rented for him by the county authorities, 
purposes of the post-office revenue, and which he furnished; his rent was paid out 
wing ham Union, 7 El. & Bl. 483 ; of the police rates, and the amount deducted 
C. 105 ; 3 Jur. (N.S.) 769 ; o W. It. from his salary as superintendent. The house 

was liable to be examined and its fitness reported 
by’ one of her majesty’s inspectors, and to be 
e Employ^ leases Premises to the used for purposes connected with the police 
let to the inland revenue depart- force as the chief constable might direct, but no 
ir offices, five rooms of a house in room in it was specially set apart for any other 
n, it. being stipulated that the rent purpose than for the use of the superintendent 
}/. per annum, this sum to include and his family. The house was a quarter of a 
namely, rent, rates, taxes, gas, wood, mile from the police station, within a convenient 
providing a trustworthy person to distance of which it was necessary that the 
premises, to keep clean, light tires, superintendent should reside for the performance 
■ the same. A, himself occupied the of his duties ; and ho was compelled to live in it 
butor of .stamps for the district : — as long as it was rented for him by the comity 
e premises so let and occupied were authorities, but Lie was liable to be removed from 
Meg. v. Smith , 30 L., J., M. G. 74 ; it at any time, and from one police division to 
21; 3 L. T. 887. another Held, that such superintendent was 

rateable to the poor-rate in respect of such house, 
ss of Crown Property-Actual Oeeu- as his occupation was a beneficial one, and the 
vorks were erected by the crown at house, being no part of the police-station, did not 
the use of the camp there, and by come within the recognised heads of property 
ant with A. and B., who agreed to which is treated as crown property. The case 
>ply gas to the camp upon certain of Crumbier v. L yd ford Ore nee n (3 EL & Bl. 
ucc was grained by the crown to 346*) approved. Martin v. SVtM Derby Onion. 
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was any room set apart for county police business its own benefit ; the local board claimed to be 
to be done there, but sometimes complaints were assessed at a rateable value of 540/., based upon 
made /there, ami summonses signed by magis- the profit actually earned by them Held, that 
Irates. M. was assessed to the poor-rate Held, the assessment at 1,400/. was wrong, an<L that 
that M. was not exempt, on the ground that the the local board was liable to be assessed at 540/. 
house was occupied by him in the discharge of ] only ; for under the provisions of the Public 


his duties as constable or otherwise. 'Mack-art f v. Health Act, 1 848, they could hot make rates of : 
'Stolte-upim'TmntiAssessnmit Committee , 48 J. P. an amount more than suffieient to enable them 
fi.Ay'U. to maintain the waterworks, and they could be 

The chief constable and . certain other officers lawfully assessed only with reference to the profit 
the Essex constabulary, with their families, actually earned, lb. 

cum# for residence certain premises belonging In •determining, - the rateable value of ■ land 


of the Essex constabulary, with their families 
occupied for residence certain premises belonging 


to the county, in the parish of Springfield, about and buildings owned by a public .'■-body- for the 
a mile from Chelmsford. The buildings were all discharge of duties imposed' on the to by law. 
under one roof, and surrounded by a wall. They the public body must themselves be taken into 
were used exclusively for police residences, and account as possible tenants, notwathstanding tliat : 
for no other purpose. ‘ There were no cells for such body could rmt, under the statutes giving 
prisoners, nor offices, but there were store rooms them their powers, become tenants of the pre- 
fer police clothing, stables, and a parade room, mises of which they are the owners. 

The police paid rent for the premises according County Cmmell v. Brith :: L. do & 

to their rank, which was deducted from their 1); [1893] A. C. 562; 6 it. 22; 69 L. T. 725; 
pay. The overseers of the parish rated the 42 W. II. 330 ; 57 J. P, 821 — H. L. (E.) 
appellants for the relief of the poor in respect 
of their occupation of the premises: — Held, upon 

the facts, that the premises, not being either one 4. Sewers and Sewage Works. 

building occupied solely for public purposes, or 

a police-station in the" ordinary sense of the Rateability,] — The Metropolitan Board of 
term, were not exempt from rateability, and Works was empowered to make the necessary 
that the police officers had been properly rated, sewers and works for the improvement of the 
Showers v. Chelmsford Union, CO L. J., M. C. 55 ; main drainage of the metropolis. The sewers, 
[1891] 1 Q. B. 339; 64 L. T. 755 ; 39 W. It. 231 ; except at the pumping stations, passed under 

O. A. Affirming 55 J. P. 8. the highways of the metropolis, or under land 

on which the board had no property. The 
Assessment, how Made.] — The gross estimated pumping stations were erected upon land the 
rental and rateable value of buildings occupied property of the board, but were used solely as 
by municipal corporations and other public bodies part of the main drainage scheme. The board 
are to be ascertained for the purpose of parochial was also in occupation of a wharf, lay-by for 
assessment by reference to the amount of rent ( barges, tramways, engine-houses, coal sheds and 
which a tenant, unfettered as to user and mire- I dwelling-house, all of which were occupied for 
strict# as to charges, would give if the premises I the purposes of the main drainage scheme. The 
were in the market, and not “by reference to the board derived no pecuniary advantages from the 
annual profit, if any, made or capable of being sewers and other drainage works, but the whole 
made by those using the premises for public was maintained out of funds raised by a rate 
purposes. CJi orlto n- ujnm-Medloch O renters v. made in pursuance of the statutes Held, that 
Chorlton Union, 51 L. J.,Q. B. 458 ; 47 L, T. 96; the sewers were not rateable, on the ground that 
46 J. P. 535. they were not the subject of a beneficial occu- 

When land is used for a public purpose, and pation ; but that the rest of the property had 
the occupiers are prevented by statute from an occupation value, and the board was rateable 
deriving the full pecuniary benefit which it is in respect of them, as there was nothing in the 
capable of producing, the land is to be rated to statutes exempting them from rateability. Beg. 
the noor with reference to the amount of profit v. Metropolitan Board of Work#, 38 L. J„ M. 0. 

actually made, and not with reference to the 24 j L. JR. 4 Q. B, 15 ; 19 ,L. T. 384 ; 17 \\ . R. 

amount which might be earned by the occupiers 527. 

if thev were not subject to restrictions. Worcester The Metropolitan Board of works constructed 
Corporation v. Dvultw l eh Ansensment Committee, sewers on an embankment in a parish, and 
48 L J.. M. O. 241 : 2 Ex. I). 49 ; 36 L. T. 186 ; erected a pumping station and other works, 

25 W H 336— C. A.' forming part .of the main drainage scheme. The 

y local board of health erected and occupied board derived no pecuniary advantage from the 
works for the purpose of supplying the inha/bi- sewers and other drainage works, and the whole 
tants with water. The works were situate within were maintained out of funds raised by a rate 
a parish In order to benefit the inhabitants, made in pursuance. of the statutes Held, that 
the local board made the scale of charges so low, the sewers were not rateable to the poor-rate, on 
as to leave a profit far less than would have the ground that they were not the subject of a 
accrued to a company carrying on the works as a beneficial occupation; but the rest of the pro- 
commercial undertaking. In adopting the scale perty was rateable at the value for which the 
of chaws above mentioned, the local board same would let to a tenant from year to year, 
intended "to carry out those provisions of the supposing they were not used, fort he purpose ol 
Public Health Act, 1848, the object of which the main drainage scheme, but were entirely dis- 
was to insure a supply of water at a low price connect# from it; and applied to any other 
for sanitary purposes Tho^es^en ™mmiUe, P-}--e for Minch tney rn^u £ 


the amount which might have been earned by a 
trading company carrying on the waterworks for 
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town for the disposal of sewage, anddhey also had 
land and a pumping station nearer the town to 
pump the sewage on to the farm. It was impos- 
sible to work the sewage farm except at a loss, 
and the land and pumping station, whilst used as 
part of the sewage system, were incapable of yield- 
ing a profit ; but if either the sewage farm with its 
appliances, or the land and pumping station, had 
belonged to a private owner, he would have let, and 
the corporation would have hired the same respec- 
tively, at a yearly rent sufficient to support a 
rate which had been made : — Held, that as the 
corporation would have been willing to pay a 
rent for the sewage farm and pumping station 
if they had not been the owners, they must 
be taken into account as hypothetical tenants 
from year to year in order to ascertain the 
rateable value of the sewage farm and pump- 
ing station. Reg. v. London School Board (17 
Q. B. I). 738) followed. Burton-on-Ircnt Cor- 
2 ) oration v. Bgginton Overworn or Burton 
Union. 59 L. J.'/M. C. 1 : 24 Q. B. D. 197 ; 
62 I,. T. 412 ; 38 W. R. .181 ; 54 J. P. 453— C. A. 

The Metropolitan Board of Works, under powers 
given to them by. statute, constructed certain 
sewers in the respondent parish for the purposes 
of the main drainage of the metropolis. The 
powers, liabilities, and property of the board 
were, by the Local Government Act, 1888, s. 40, 
sub-s. 8, transferred to the appellants. The 
above-mentioned sewers having been rated to 
the poor-rate of the parish, in a case stated by 
quarter sessions upon appeal against the rate, 
it was found that, whilst used as part of the 
metropolitan sewage system, the sewers were 
incapable of yielding a profit and could not be 
worked except at a loss ; but it was also found that, 
if they were, not in the possession of the appel- 
lants, but in the hands of a private owner and 
connected with the metropolitan sewage system 
to be let to the appellants, they would he 
willing to pay a yearly rent for the same, for 
the purpose of being used as part of the metro- 
politan sewage system, sufficient to support the 
rate : — Held, that even supposing the appellants 
had no power legally to become tenants of such 
sewers they ought to be taken into account as 
possible tenants of them ; that the sewers were 
capable of a beneficial occupation : and that 
they were rateable. London County Council v. 
Wed Ham , ([1892] 2 Q. B. 44), and London 
County Council v. St. George's Union, ([1893] 
1 Q. B. 210) reversed. London County Council 
v. Brith Churchwardens. 63 L. J.. M, 0. 9 ; 
[1893] A. C. 562; 6 R. 22; 69 L. T. 725; 42 
W. R. 330; 57 J. T. 821 — H. L. (E.) 

Outfall sewers belonging to the ‘London 


pecuniary profit, but the true test is whether it 
is of value to the occupier. Ih. 

Reg. v. London School Board (17 Q. B. I). 
738) and Burton - on - Trent Corporation v. 
Bgginton Overseers (24 Q. B. D. 197) approved ; 
and Owens College v. C 7iorlton-npon- Me&lock 
Overseers (18 Q. B. I). 403) disapproved. Ih. 

The sewage works on a sewage farm (e.g. a 
rising main," storage tanks and effluent culverts), 
which is the subject of beneficial occupation, are 
rateable. Leicester Corporation v. Beaumont 
Leys Churchwardens, 63 L. J., M. C. 176; 10 
R. 401 ; 70 L. T. 659. ' 


5. Hospitals and Chabitable 
Institutions. 

Profitable Land — Charitable Purpose.]— If 

land and houses produce profit which is not 
entirely applied to purely charitable purposes, the 
occupiers are rateable, although they apply it to 
purposes beneficial to the public, unless the benefit 
is enjoyed by all who contribute to the poor-rate, 
and 'by them exclusively. Reg. v. Temple , 2 
EL & Bl. 160 ; 22 L. J., M. C. 129 ; 17 Jur. 572 ; 
1 W. R. 349. 


Occupants of Almshouses.] — The objects of a 
charitable foundation, in the actual occupation 
of the almshouse and lands for their own benefit, 
in the manner prescribed by the rules of the 
institution, and liable to be dismissed for any 
breach of such rules, are rateable in respect 
of such occupation. Ilex v. J f unday, I East, 
583. 

So, where paying no rent, they are removable at 
the pleasure of the patrons of the charity. Rex v. 
Green. 0 B. k G. 203 ; 4 M. k By. 164 ; 7 
L. J. (o.s.) M. 0. 94. 

Training School for Army Musicians.]— Pre- 
mises were occupied and set apart as a training 
school for the musicians and bandmasters of the 
army. The men and boys who entered, the estab- 
lishment were duly attested as soldiers, but. no 
money was received from them. The establish- 
ment was supported by private contributions from 
the officers of the Queen’s regiments, and by con- 
tributions from private pupils for the benefit of; 
the masters who occupied the premises : — Held, 
that the premises were rateable to the relief of 
the poor. Reg. v. Kneller Hall Trustees. 6 W. B. 
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: ss, 4-2, 43, admitted other pauper lunatics than 
those belonging to their county, and also private 
lunatics, thereby realising considerable profit; : — 
s Held, first, that this was an asylum within 16 & 17 

- Viet. c. .97, s. 35, and therefore rateable only at 
?. the value at which the land was assessed at die 
s time of the purchase. He//, v. Fulfomrn Overset r.% 
e 6 B. & 8. 451 * 34 L. J., M. C. 106 : 11 ,)ur.(K.S.) 
1 620 ; 12 L. T. 344 ; 13 W. 11. 713. 

V Held, secondly, that the btul&ihg band land 
f were used for the purposes of an asylum within 

- s. 35. the primary object of the farm and garden 
r being the sanitary occupation of the patients 
e with a view to their cure. Ib . 

e Held, thirdly, that the committee of visitors 
3, was not rateable in resnect of the profits. Ib. 


Chaplain — Medical Officer.]— -The com- 
mittee of a lunatic asylum appropriated f or their 
•omul purchased since 
n 97, but 
rid appro*' 
lt a house, 


chaplain a residence 
the passing of the 16 & 17 Viet, 
detached from the asylum buildings ; 
printed for their medical superintends 

station of life 
rchased when 
ling to it, but 
not being within the cartilage, and lie discharged 
a portion of his official duties in that house : — 
Held, that the chaplain was rateable to the 
relief of the poor like any other occupant : but, 
by force of s. 35, the medical superintendent was 
liable to be rated only according to the value or 
rent of the land at the time it was purchased. 
Congreve v. Upton, Overseers, 4 B, & 8. 857; 33 
L. J., M. C. 83 ; 10 Jur. (N.sd 53S ; 9 L. T. 684 ; 
12 W. B. 403. 


a person in i 
dug on land 


Bethlehem Hospital — Effect of Residence,]— 

Bethlehem Hospital was erected on lands in the 
parish of St. George, Southwark, demised to 
trustees for the corporation of London, under a 
private act, which directed the building thereon 
of a new lunatic hospital, in lieu of the old one 
situate in the city of London, of .which the cor- 
poration were governors, under letters-patent of 
Henry 8. In this hospital indigent lunatics were 
received for cure, and if not capable of cure, were 
admitted into the incurable class. Payments 
were made for some of the incurable by friends 
of the patients or by the officers of the parishes 
from which they were sent, but the payments 
were in no instance sufficient to afford a profit. 

Part of the hospital was used for the custody, care, 

Ac., of criminal' lunatics, for whom government 
made a payment as 
the expense of their 
•charge of lodging 
for the purposes 
point ion was 

although by a local act, persons occupyinj 
land, ground, house, building, 1 - 

lament or premises in the parish wen 
it being enacted, after noticing L , . 

•existence of many charitable institutions in the 
parish which contributed nothing to its exigencies, 
that no settlement should be gained in the parish 
by any occupation, residence, &c., in any hospital 
or other charitable institution then or thereafter 
.situated or established in the parish. Ret/, v. St: 

George, South warh, 10 Q. B. 852 ; 16 L. J., M. O. 

129 II Jur. 968. ' 

County Lunatic Asylum.]— A county lunatic 
.asylum, built upon, land acquired under 8 & 9 
Viet. <:, 126, and 16 k 17 Viet. c. 97, consisted of 
buildings and of land, twenty acres of which 
were laid out as a garden, and thirty acres were 

under ci ti a Hmas a farm. The fan. mid garden as a home tor me eurenmumming cut icuiseasea 
were cultivated by gardeners, who were part of and infirm poor brought to or received ml he 
the establishment, assisted by the patients, and house, rateable to toe poor under 4-3 rum. 
tlie result was a source *«£ profit arising from the c. 2, &. L it being possioh timt a re\ mac mignt be 
sale of ’produce not required for the establish- derived from its ^occupation. ^o/taou, Corpora- 
sum. The commit to<*. »f visitors acting mi !e»- thn v. Stmrton* V. r/oonnssPospIrt Oo^nor 
.the powers contained in 16 L 17 Viet, c. 97, v. Lambeth Overseers, 4o L. J., M. O. 2* ; 

: 51—2, : , 

; ■ ; . r .. ; V; : : : f : v- : /' y : v: ■ 

’ / V ; ; ; ' ; 6 ; ' ; a " d twtbbtd 


nearly as possible equal to 
maintenance, but without 
g. The whole funds were applied 
; of charity : — Held, that the cor- 
net rateable for these premises, 

py-ig any 

tenement, heredi- 
re rateable, 
by recital the 
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College for Religious Purposes.]— A college 
was founded and endowed for the education of 
men for the ministry of the Presbyterian, 
d r high-class education was therein 
for a comparatively trifling sum. Each 
professor was paid out of the college funds a 
' ' ’ and received in addition certain 

fees from the pupils Held, that this was not 
' charitable . institution, within the 
of the Valuation Statutes, 15 & 16 Viet. 

(Ir.), and therefore not 
from liability to be rated. Magee 
trustees v. Valuation Cimmisdonerx, 19* 


L. E. T H. L. 477 ; 23 W. B. 882. Affirming 30 
L. T, 37 — Ex. Ch. 

Seinble. that the hospital would also have been young i 
rateable had it. by charter or .statute, been pro- j church, am 
hibited strictly and expressly, from being made | provided 
a source of profit. Ib. 

St. Thomas’s Hospital was founded by royal I fixed salary 
charter for the relief and sustenance of poor 
sick and infirm people, and vested in the mayor, j an exclusively 
commonalty and citizens of Loudon. The patients meaning _ 
pay nothing for their maintenance or the medical i c. 63, and 17 -Viet. c. 
services rendered to Thun. There is a medical 
school connected with the hospital, and its 
students pay fees which are wholly devoted to 
the expenses of the medical school, and are not , 
paid to or in any way accounted for to the! Church Funds S 
governors of the hospital : — Field, that the ; used for the purpos 
hospital was liable to be rated, and not at a j churches, schools, at 
merdiy nominal sum. lb. j Church Act, 186 a m 

! purposes exclusively, and are 

Missionary Society — Occupation by Honorary j valuation for rating purpose 
Treasurer,] — The London Missionary Society Church Body v. T aluation Gi 
occupied, under an agreement for a lease, a 6 C. L. 561. a. 
building for coiibum intr :>■- affair.- of that insti- 
tution. The society was founded entirely for 6. Schools. 

religious and charitable purposes, and was -sup- 
port ed by charitable and voluntary contributions. Rational Schools. ] — Nation. 
Jfo person slept, on the premises. The officers of able although the suras receive 
the establishment attended during a portion of are insufficient for the suppe 
the day only, and the honorary treasurer attended LavghlU v. Saffron Hill Ovei 
once a week to superintend the society’s affairs. 13 W. E. 678, 

Kei thcr Im nor any other person connected with . 

the society derived any pecuniary profit or Sunday and Ragged Schools 
emolument from the occupation of the premises. ; Viet. c. 40, s. 1, which enacts 
The treasurer was assessed: — Held, that the i rity having power to impose ral 
treasurer, not being a beneficial occupier, was j a building used as a Sunday 
not liable to he assessed. Reg. V. Wilson. 4 I from any rate, the rating an 
P. & D. 130 : 12 A. E. 94 ; 9 L, J., M. C. 100. ; cretion whether they will or 
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land Owned and Land Rented by.] — A 

school board formed under the Elementary 
Education Act, 1870, is liable to be assessed to 
the poor-rate, both in respect of schools built 
upon land belonging to the board, and in respect 
of schools rented by the board as tenants, even 
though the board make no profit out of such 
schools. Ilecf. v. West Bromwich School Boa rd , 
or West Bromwich School Board v, West Brom- 
wich Overseers , 53 L. J., M. C. 153 ; 13 Q, B. D. 
929 ; 52 L. T. 164 : 32 W. R. 866 ; 48 J. P. 808— 
C. A. 


who should reside in the school-house, for the Hypothetical Tenant.] — Trustees were 

management and carrying on thereof. Part of incorporated under an act of parliament for the 
the premises was appropriated to the master, as purpose of establishing and for ever maintaining 
a dwelling-house, the remainder of the building a college for educational purposes. They were 
being occupied by the servants and boys, the by the act empowered to acquire and hold land 
■objects of the charity Held, that the master as a site, and to erect buildings thereon for the 
was rateable in respect of so much of the pre- college ; and they had no power to sell or let 
raises as was in his occupation, and that the the land so acquired. In pursuance of the act 
trustees were rateable for the remainder : the they purchased land in fee simple, and erected 
•occupation not being one for public purposes, buildings upon it, which they used for the 
Req. v. Stapleton, 4 B. & 8. 629; 33 L. X, purposes of such college. Such an institution 
M.‘ C. 17; 10 Jur. (gr.s.) 44; 9 L. T. 322; 12 as the college could not be carried on at a profit 
W. R. 49. in the locality, as the expenses would always 

exceed the amount to be derived from students’ 
Superintendent with no distinct Apartments.] fees. The college premises having been rated 
—A person employed by the Philanthropic to the poor-rate on a gross estimated rental of 
Society, to superintend the children at annual 3,8332., it was found, in a case stated on appeal 
wages, under an agreement that she should have against the rate, that, if let for any purposes to 
a dwelling free from taxes, with certain other which (without considerable structural altera- 
perquisites, and who might be dismissed at a tions) they were capable of being applied, they 
minute’s warning on receiving three months’ would not let for more than 1,300Z. per annum, 
wages, is not rateable as the occupier of the which would make the rateable value 1,0832, 6s. 8d. 
house provided by the society : she having no The trustees were willing to be rated on that 
distinct apartments in the house but in .a bed- rateable value, but contended that they were not 
chamber, and her family not being allowed to liable to be rated on any larger amount. In 
live there, lies: v. Field, 5 Terra Rep. 587. arriving at this amount the trustees themselves 

were not taken into eonsk an on as possible 
Trustees — Beneficial Occupiers.] — The trustees tenants of the premises Held, that (assuming 
of a Friends* school were assessed in. respect <'*1-' the trustees to be rateable npoi i gnore, than a 
a house and a garden in their possession. The nominal amount) in ^estimating the rental the 
school was a charitabl institution supported lay trust es, being mmbu. themselves to ren the, 
donai ions and voluntary subscriptions, md man p e mises by virtue of the statutory ’provisions, 
aged by a committee, for the nuiuu-uaneo and nus be ex boded (row emt-uP mm n { '--v-dde 
•education of poor children. No child was tenants, and therefore the rateable value must 
aduiated whoso pareuis could no contribute be reduced to l.O,x3/. da. nil. Tl<y v. hoc don . 
121. annually towards its maintenance and School Board {17 Q. B. D. d38) explained 
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merit of the paupers there is profitable or not, 
Bristol (Go ver nor s') V. Wait. 5 A. & E„ 1 ; 6 
N. & M. 383 ; 5 L. J„ M. C. 113. 

By 21 & 22 Viet, c.98, s. 55, the district rate 
shall be made and levied upon the occupier of 
all such kinds of property as by the laws in force 
for the time being are, or may be, assessable to 
any rate for the relief of the poor. The guar- 
dians of the poor of an extra-parochial place 
maintaining' its own poor, and situated partly 
within and partly without a borough, occupied 
a workhouse in the part without the borough,, 
which part was a separate district for the 
purpose of levying district rates : — Held, that 
they were liable to a district rate for works in 
the part without the borough, as occupying a 
kind of property assessable to the poor-rate 
within s. 55. Toxt&th Park Union, v. Towteth 
Park Local Hoard, 1 B. &dSwi67A ; Whin j. P 
M. 0. 154; 7 Jur. (N.S.) 860; 4 L. T. 283; 9 
W. R. 691. 


and distinguished. Owens College v. Chorlton- 
nj)on-Meclloek Overseers, 56 L. J., M. C. 29 ; 
18 Q. B. 1). 408 ; 56 L. T. 878 ; 85 IV. It. 286 ; 
51 J, P. 856 — C. A. Biit see London County 
Council y. Erith Overseers (68 L. J., M. C. 9 ; 
[1898] A. G. 562: 6 It. 22; 69 L. T, 725; 42 
W. 11. 380 ; 57 J. P. 821), in which Bey. v. 
School Board for Loudon is approved, and Owens 
College v. Chorlton ~uj) on-Med lock Overseers is 
disapproved. hvf.. /■' 


7. Wo E K HO USES. 

Workhouse for Employment of the Poor.] — 

The guardians of a union formed under 4 6c 5 
Will. 4, c. 76, s. 28, comprehending a parish, and 
others, built a workhouse in the parish, for the 
employment of the poor, under 4 & 5 Will. 4, 
c. 76, s. 28 : — Held, rateable in the parish as 
occupiers of the workhouse, though it was built 
on land which, from the nature of the former 
occupation, had not previously been rated. Reg. 
v. WaMiyy0M 'Unmi, 10 A. & E, 259 ; 2 P. & 1). 

226; 8 M. C. 89. 

Exemption “for Public Purposes. ”] — 

By 22 Geo. 3, c. 56. the workhouse of the parish of 
St. Luke shall not be liable to be rated to any 
greater amount than it was at that time assessed 
at, u during such time and so long as the same 
shall be used and occupied ” for the purposes of 
the poor of St. Luke’s parish. In 1869 the parish 
of St. Luke was added to the Holborn union, 
and since that time the workhouse has been, 
with others, for the common use of the union, 
and (under the powers conferred on the poor 
law commissioners by 4 & 5 Will. 4, c. 74, s. 26) 
the poor of the union have been so classified 
that many of the poor of St. Luke’s parish are 
maintained in its own workhouse whilst some of 
the poor of St. Luke’s parish are maintained in 
the workhouses of other parishes of the union, 
and some of the poor of other parishes are main- 
tained in the workhouse of St. Luke’s parish. 

Notwithstanding this, and notwithstanding that 
the Union Chargeability Act, 1865 (28 & 29 Viet, 
c, 79), charges all the cost of the relief of the 
poor upon the common fund of the union ; — 

Held, that the workhouse of St. Luke’s parish 
still continues to be u used and occupied ” for 
the purposes of the poor of St. Luke’s parish, 
within the meaning of the original act, and that 
its exception from a higher rateability, conferred 
by that; act, still continues. Jtolhorn Union v. 

St. Leonard's Vestry , Shoreditch, 28 L, T. 106 : 

21 W. R. 541. 

. A local act enabled the directors, of the poor 
of Bedford to erect a workhouse, and enacted 
that all buildings erected by virtue of the act 
should be free from “ all parochial and parlia- 
mentary taxes ” : — Held, that a workhouse 

erected under the act was liable to be assessed y Cemeteries and Churchyards. 
uncle ; another local act, which imposed a vaic 

on public buildings for the improvement of the Company owning Graveyard.]— By an act a- 
town of Bedford. Bedford Union v. Bedford cemetery company was empowered to purchase 
Improvement Commissioners. 7 Ex. 777 ; 21 L. J M land to he exclusively used' and applied for the- 
M. C. 224. purpose of burial ; and, in pursuance thereof, 

to sell and dispose of the exclusive right of 

House outside Special District,] — Cover- burial, either in perpetuity or for a limited 

nors of the poor hiring a house without their period, in the vaults made by them ; and 
district for the purpose of setting then own also the right of making any famihv or other 
paupers to work there, and using it for that vault, withdhc exclusive right of burial therein* 
purpose only, are rateable in the parish in which either in perpetuity or for a limited period : and 
the house is, as occupiers, whether the employ- tiso the right of singl< interment in any of the 
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by the company, or in the open 1 was required periodically to appoint directors 
s cemetery ; which. rights were to , who should manage the business and concerns 
subject to the regulations of the of the company subject- to their control, keep 
md the company was required to and use the common seal, have the custody of 
letery and the buildings, and ex- books, deeds, &c., call meetings, purchase and 
ind all other parts of it, in repair, sell lands, appoint and displace chaplains and 
purchased the necessary land in other officers, allow them stipends, take of them 
the act, and used a portion of it as ] securities, make contracts touching the Company's 
rial-ground, and made vaults which j undertaking,: regulate, the o mode of interment, 
ome. parties in perpetuity , to others' and the disposition of vaults, catacombs and 
:1 period, and disposed of portions | graves, and the sums to be paid: for exclusive 
as family graves: — Held, that | right of burial therein, and for placing monu- 
was rateable as an occupier of the merits, direct the issuing, receiving and disposal 
amily graves, as well as of the of the company’s moneys, and all their other 
ial-ground. Reg, v. Kensington, 4 dealings, superintend their correspondence, and 
12 A. & E. 824 ; 1 Arm & H. 105 ; the keeping of their accounts, and all other 
L 25 ; 5 Juv. 170. things necessary for carrying on their business, 

• purchased lands and laid them out and maintaining actions' or suits in their name 
y. They received fees for inter- in respect of debts or contracts, arid making, 
nveyed plots of ground to be used enforcing and rescinding contracts, -.also auditors, 
n one year the sum of 2,3337. was who should examine the report to be made by 
he company as purchase-money for the directors of disbursements and receipts, 
ground. Each plot was conveyed audit the accounts from which the report was 
purporting to grant it in fee-simple drawn, and inspect the vouchers. The company 
hat the grantee might use it as a had two cemeteries in Middlesex and Surrey; 


Receiving Rents and Profits for Graves.]— and other schools, the Convocation House, the 
Commissioners were authorised “to pave and Old Convocation House, and Law School, the 
cleanse streets, squares, &c., within a township, Clarendon Buildings, and the University Galleries, 
and to charge the expenses upon the owners of j such occupation being necessary for the purposes 
buildings, ground or land within or adjoining for which the university was erected, namely, 
the streets, squares,” &c. ; provided that if the the advancement of national religion and learn- 
sewers required enlarging, “ the owners of. houses, jhg, and appearing not to be used for any quasi 
buildings, lands, grounds and hereditaments private purpose inconsistent with the public 
should pay only a proportion of the expense, purposes of the university. Ostfbrd Umtvrwby, 
B., a clergyman, desirous of building a church ; Xn re, 8 EL & BL 184 ; 27 L. J., M. C. 33 ; 3 Jur. 
and setting out a churchyard, purchased a plot (is’.s.) 1249 ; 5W. R. 872. 
of ground, which was conveyed to trustees for 

the purpose: and the church and churchyard, - — Colleges.] — The colleges are liable to be 

having been built and set out accordingly— were rated in respect of the occupation of college 
consecrated. By the deed of consecration, the chapels and college libraries. Zb. 
right of letting or otherwise disposing of the 

pews, vaults and graves in the churchyard was Edinburgh.]— The property of the Edinburgh 
reserved to B. The church and churchyard University is neither held by the Crown nor for 
adjoined a street which had been paved by the the Crown. It is therefore rateable, tireig v. 
commissioners. B. conveyed to the defendant, Edinburgh Universitg, L. B. 1 H. L. (Sc.) 348. 
in fee, by way of mortgage, the pews and vaults ' 

in and under the church remaining unsoln, and ^ Lite eaby and Scientific Societies. 
so much of the churchyard as had not been sold. 

together with the rent, pensions, stipends, &e., Absence of Money Profits.]— A society is not 
thereunto belonging. The defendant received entitled to exemption from rates, under 6 & 7 
the rents and profits arising from the pews, Yict. c. 36, s. 1, unless' it has an express law pro- 
vaulrs and graves in the church and churchyard hihiting the making of " any dividend, gift, di vi- 
and appropriated the same in part satisfaction s ion. or bonus in money unto or between any of 
of his debt: — Held, that be was not liable to be its members.” Reg, x. Jones. 2 New Soss. Gas. 
t ii irged, as he v, as not “ the owner of mildings, 382 : 8 Q. B. 719 : 15 L. J., 3M. C. 129 ; 10 Jur. 
ground or land ” within the meaning of the act. 613 / 

‘ { 1 ](t}rlton~vpo)iJFnlii^rh (Pnnsi abler) w W oilier. 

10 M w W 71 V < 12 L J.. Ex. SR. ' , Society for the Advancement ox Erne Arts— 

Society supported by “ Voluntary fJ Cenfribu- 
Mode )f As essment -Deductions j— By a t tionsdj Fh Vi Unioi of I >n loi is incorp ra ( 5 

incorporating a eem hery company the eoiupany by royal charter "for tin. general advancement- 
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,rts.” Any person may become a for the general advancement of mechanical 
a year: by sabscribing a guinea, science, and more particularly for piomotmg 
er is entitled in each year to an the acquisition of that species of knowledge 
a picture, selected by the governing which constitutes the profession or a civil en- 
iirchased out of the funds of the gineer. The institution consisted of three classes, 
one chance in a lottery for pictures, namely, members, associates, and honorary 
1 by the successful members them- members, with a class of students attached, and 
any of the art exhibitions of the papers were read at the institution on various 
.donv The art union is specially subjects : — Held, that the primary ^purpose, of the 
act of parliament from any liability institution was the edification and instruction ot 
.ties for an illegal lottery : — Held. | its members and students m sundry arts, with 


tion from ratine under 6 & 7 Viet, c. 36. s. 1. from rates under 6 * 7 Viet. c. 36, as a society 
The word ^ voluntary ” in that section means established exclusively tor the purposes of science, 
gratuitous, and does not apply to a case in which literature, or the fine arts. ]’• -* nsutut mi of 

an advantage is obtained in return for the money Civil Engiwers^ 49 L. J., « C- 3+ ; *> K- l ■ H. 
paid. Safoy Overseer* v. Art Union of London , 48 ; 42 L. T. 145 ; 28 W . E. 2nd : 44 J. P. ~6o. 

65 L. J.. M. CL 161 ; [1896] A. C. 296 ; 74 L. T. . ^ ' , - , 

497: 45 W E 34 : 60 J. P. 660— H. L. (E.) Institution confined to a particular Profes- 

sion.]— The United Service Institution com- 
Institution for the training of Teachers as prised a museum of natural history, curiosities 
well as Pupils,]— By the rules of a society, it was and armour, a library, a lecture-room, and rooms 
provided that- this institution should be clesig- for meetings of the members and council or com- 
bated the Institution for piomotmg Education mittee of management. Hie trust deed and 
of the Labouring and Manufacturing Classes the laws of the institution declared it / to be 
of Society of every ■"■■Religious Persuasion. ; and instituted as a central repository to? objects or. 
for the purpose of making manifest the extent professional art, science and natural history, and 
of its object, the title of 'the society should be for the books and documents relating to those 
the British and Foreign School Society : that a studies, or of general information and the 
school should be maintained to educate children delivery of lectures on appropriate subjects,” 
for the purpose of supporting and training up By the laws the members consisted of officers of 
teachers ; and it was stated that the grand object the navy, army, marines, regular and local 
of the institution was to promote education in militia, the East India Company’s land and 
general. In the normal school, for training sea services, yeomanry, and civil functionaries 
teachers, lectures were to be given on specified attached to the naval and military departments, 
branches of literature, science and the fine arts, Gentlemen above the age of fifteen, whose names 
also lectures on the art of teaching and bible were on the list of the commander-in-chief for 
lessons. Instruction was also given in needle- commissions in the army, were admissible to 
work. There were model schools for boys and become provisional members ; and eminent indi- 
girls, for the purpose of elucidating the art of viduals and benefactors to the institution, and 
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Held, secondly, that it was entitled to exemp- 
tion from rating in respect of the rooms in 32, 
Soho square, in the occupation of the librarian 
and housekeeper and the porter. II. 

Held, thirdly, that B. was liable to be rated 
for the rooms in 32, Soho square, underlet to 
him. n. 

— - Special Privileges to Members,]— -The 

Zoological Society, which was incorporated by 
charter for the advancement of zoology and 
hnimah physiology, occupied land and buildings 
for housing animals, a museum for stuffed animals, 
a porter’s lodge and greenhouses, and residences 
for the keepers. Part of the land was cultivated 
as a flower-garden. Refreshments were sold in 
the gardens by a person who paid to the society 
an annual sum: for that right, and a band usually 
played there every Saturday during the months 
of June, July and August. The fellows of the 
society paid an animal contribution, or com- 
position. There were also annual subscribers 
and honorary foreign and corresponding members, 
who, as well as the fellows, were entitled to a 
copy of the scientific proceedings of the society. 
They might obtain, on the payment of one 
guinea annually, an ivory ticket, which would 
admit a named person of their immediate family 
to the gardens and museum, with one companion, 
daily, each fellow' was entitled to personal admis- 
sion, with two companions, daily : — Held, that it 
was not a society for the purpose of science 
exclusively, nor supported in part by annual 
voluntaiy contributions within 6 & 7 Viet. c. 36, 
s. 1. Meg. v. Zoological Society. 3 EL & Bl. 807 : 
2 0. L/E. 766; 23 L. J.,M* C. 139; 18 Jm\ 
786; 2 W. E. 491. 

Musical Society.] — A society by its rules 
declared to be instituted exclusively for the 
promotion of the science or art of music within 
a town, by the giving of concerts or other musi- 
cal performances at the concert-hall, now belong- 
ing to the institution. The hall was occupied 
for the purpose of giving concerts, to which 
members of the society, and persons having 
tickets, which members had authority to give, 
were admitted. These concerts were much 
sought after ; the music was of a high order, 
and the art of music was promoted in conse- 
quence in the town. The society was rated in 
respect of their occupation. On one occasion, 
before the time of the rate, the society had 
granted the use of the hall gratuitously for a 
concert, the proceeds of which were given to a 
charity Held, that the casual use of the concert- 
hall in one instance for a purpose of charity 
before the rate did not affect the claim to 
exemption; but that the society, though insti- 
tuted for the purpose of promoting the fine arts, 
and producing that effect, was not exempt, since 
it appeared that the promotion of the fine arts 
was not the primary object of the society, but 
only incidental, the primary object being the 
gratification of the subscribers, Meg. v. Brandt. 
If! 0). B. 4611 : 20 L. R, M. C. 110 ; 13 Jur. 223. 

When Publications restricted for Religious 
Purposes.] — The Working Mens Educational 
Union was founded in 1832, having for its object 
the support of the efforts variously put forth for 
tl: elev f >n of n? adult >perarm population, 
as it regarded thcii physical, intellectual, moial 
and religious condition. The means were, by 
encouraging popular literary and scientific 


lectures by preparing suitable diagrams and 
other aids to lectures, and by promoting the 
formation of popular lending libraries and mat ual 
instruction classes. There was a provision that 
the publications issued or -recognised by the 
society should be free from the party politics of 
the day, and should be scriptural and unsectarian 
in their character. The lectures and discussions 
embraced political subjects Held, that both by 
the laws and usages of the society, some of the 
purposes for which it was instituted were differ- 
ent from those of science, literature, or the fine 
arts, and therefore it was not exempted from 
rates by the statute, Scott v. St. Mavtims-vii- 
the- Fields. WestmlnMer. Overseers. 5 El, & Bl. 
558; 25 L. J., M. C. 42 ; 1 Jur. (fN.S.) 1207; 4 
W. R. 87. 

Libraries and Reading Rooms.]— By a statute 
which incorporated a company the company 
was empowered to purchase land and erect 
buildings thereon in which the proprietors were 
to be beneficially interested in proportion to their 
subscriptions, and such interest was to be per- 
sonalty ; it was provided that two or more rooms 
shouldibe set apart and used as public rooms for 
transacting business. One of the rooms so pro- 
vided was supplied with newspapers, and non- 
subscribers were admitted upon an annual 
subscription ; — Held, that the company was 
rateable for the revenue derived from such 
using the room. Box v. Liverpool Exchange 
Proprietors, 1 A. & E. 465 ; 3 EL & M. 550 ; 3 
L. J„ M. 0. 107. 

A society had a newsroom, where many of 
the periodical publications and usual newspapers 
of the day were taken in ; and the Parliamen- 
tary Votes, flie Course of Exchange, Mark Lane 
Express, and shipping lists, also share-lists and 
advertisements of sales, were supplied for the 
perusal and information of the subscribers. A 
library was attached to it, in which were 300 
volumes, comprising statistical and topographical 
works, the Mirror of Parliament, and the Statutes 
at Large. The commercial and general direc- 
tories and other documents were preserved and 
filed for the use of commercial subscribers: — 
Held, that the society was not instituted for 
purposes of science, literature, or the fine arts 
exclusively. Meg. v. Phillips. 3 New Sess. Cas. 
134; 8 Q.*B. 745*; 17L.R, M. 0.88 ; 12 Jur. 431. 

— — Periodical Papers taken in not for Obj ects 
of the Society.] — The Cambridge Philosophical 
Society was originally established for the pro- 
motion of philosophy and natural history, and, 
to carry out its objects, occupied a house con- 
sisting of first floor, ground floor and basement, 
divided into rooms, which were used as a museum, 
lecture-room, library, and reading-room. In the 
reading-room were reviews, magazines and perio- 
dicals, some of which only were of a purely 
scientific character ; and also the daily news- 
papers. Part of the subscription of every fellow 
of the society was paid for the use of the reading- 
room, and it was generally used by all Hold, 
that the society was not entitled to be exempted 
from rateabili i y, as. whatever might be the 
objects of the society, as originally instituted, 
the premises rated were not occupied at the 
time when the rate was imposed for the pur- 
poses of science, literature or the fine arts exclu- 
sively. Purchas y. Italy Sepulchre, Cambridge, 
Overseers. 4 El. A BL* 156 : 3 O. L. R. 6; 24 
1.1, J., M. C. 9 ; 1 Jur. (N.S.) 304 ; 3 W . R. 15. 
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dividend, and therefore that the land belonging u the formation of a library, consisting 

to the society was exempted from rates. Ib. 0 f the most useful works in ancient and modem 

Subscriptitms in Form of Shares— Fines literature; secondly the establishment of a 

levied for Nonpayment.] -The property in a reading-room provided with the best foreign and 
library was held in shares, the holders of which English Journals and other periodical publiea- 
subscribed one guinea annually. Proprietors tions ; and thirdly for lectures on literary and 
might assign their shares. If the annual sub- scientific subjects lhe funds for pureliasing- 
script ions were unpaid for a certain period, fines «« building and supporting the institution 
became due ; if unpaid for two years, the shares were raised by shares, which were transferable, 
might be forfeited. The committee had power Persons who were not shareholders might become 
to dispose of the earlier copies of periodical an, . mal subscribers, and by reason of their sub- 
works. It was not lawful to make any dividend, sonptions were entitled to the privileges ot 
gift, division, or bonus, in money or otherwise, proprietors. The members and the annual sub- 
unto or between any of the members, and no senbers amounted to about 400. and the privilege 
such division was in fact made : — Held, that- the resorting to and using the establishment was 
premises occupied by the society were exempt ; confined to them, except as to the admission to- 
and, first, that the possible increase in the value lectures. Ihe library consisted ot about 18,000' 
of the shares did not deprive the society of the volumes ; the principal reviews, magazines and 
benefit of the enactment ; and, secondly, that. °ther periodicals were taken in, together with 
the annual payments were voluntary, because of reference, directories, the mining and 

the society could not enforce the payment of rai ^ va .T journals and railway time-tables. Of 
them. Liverpool Library v. Liverpool Corpora- tiie twenty -four daily newspapers and the weekly 
tioiu 5 H. & N. 526 ; 29 L. J., M. 0. 221 ; 2 L. T. newspapers so taken in, some were filed, and the 
825 : S W. 11. 498. S. P., Bradford Library and rest were sold for the benefit of the institution. 
Literary Society v. Bradford Overseers, 1 El. & lectures were delivered on subjects connected 
El 88 : 28 L. J., M. 0, 73 ; 5 Jur. (n.s.) 513 : 7 I with science, literature and the arts, to which 
W. E. 30. : the public were admitted on paying for their 

admission. The whole income was applied in 

Society with Privilege confined to Mem- defraying the expenses of the institution; and 

hers, but open to all] — A society, called the no dividend, gift, division or bonus in money or 
London Library, was established for the purpose otherwise could be raa<le unto or between the 
of lending books to its members, being supported members. On appeal against a poor-rate assessed, 
in part by annual subscription's, and in part by on the premises of the institution Held, that 
the voluntary contributions of its members, and it was not a society instituted for the purposes of 
precluded by its laws from making any dividend, science, literature or the fine arts exclusively 
gift, division, or bonus in money, to or between within G & 7 Viet. e. 36, s. L Rum-ll Imtitntnm 
any of its members Held, that such society, v. Lf. aUr^in-tho-Fivhh and St. ( borne, Bloom** 
being duly et rtified, was exempted from rates form, 3 EL & IM 406 ; 2 U L ll 755 ; 23 L. J... 
Clarendon. ( Earl) t. St. Jam h s Uvrior). 1<) 51. G. 65 ; I;s Jur 597: 2 V r , E. 1, p 
C. B. 806 : 20 L. J., VL C. 213 ; Jo Jur, 402. 

But, where portions of the premises leased by Letting Premises for other Purposes.! — A 
m( -k society were underlet to oihei scientific society instiruted for purposes ui science, [item 
bodies -Held, that this was not such an excli ture, or the fine arts, is not exempt from rates, 
f ve oeciu itiou 4 the prem c for tIu nupn unless hoir premises arc occupies' y 'J: fb 
of the society as to entitle it to the exemption, those purposes. Parch v. Trait , 3 Ex/ hi- 
I ’ b ‘ 3 'Hew Bess. Gas. 469 ; 13 L. JL oh O. 57. 
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by annual voluntary contributions. Objections Meet of Local Aet.j— A local 'act' empowered 
to the claim of exemption were raised under the the^couneil of a borough to makes rates ^oii evenly 
following circumstances : — The building was the P erson occupying any house or land within the 
property of the society. The part in question borough, for certain purposes therein named. It 
was occupied by it wholly! or its own purposes ; Pj 0 : vi ded that no person shall berated in respect 
the rest was let to tenants ; the tenants were ^ I* 1 ]? church, chapel, Axmyur in .respect -Of ,auy ■ 
rated in respect of their own occupations. The building used for The education ,-0f the;.. poor ., 
rents were received by the society, and formed ex^ws^ely/ Held, that this ; act did not repeal 
part of, and were applied as, its general funds : — ^ & / \ict. c. 3 b, s. : -I, .or affects the exemption: - - 

Held, that this fact did not affect the exemption rates of a house occupied by a society, 

from rates of the part occupied by the society, famished for the purposes ot literature within 
lied. v. Mawlmter Overseen, 1G Q. B. 449 ; 20 ™ borc ! l ?^ h -. Liverpool Lihmry v. Zwerpool 

L. J.. M. C. 118 : 15 Jur. 219. ™ ; 29 L * J *’ M ' C " 221 * 

2 Jj. 1. o2o : b w. K. 498. 

Receipt of Money to defray Expenses.]— The 

society exhibited on the premises at intervals '•'OBPOBATIONS. 

works of art, which it allowed to be sold there. Power to Bate.]— By a local act power was 
The society paid the carriage of such works of given to lew a rate upon all and every the 
art as were sent to its exhibition from a distance, person or persons who did inhabit, hold, &e., any 
and on the sale of such of these as were sold land, house, fcc. :~~Held. that this authorised a 
received 5 per cent, on the price to defray the rate being made on a corporation, although, by 
expense of carriage, to which purpose, however, a clause giving an appeal, they were bound to 
the receipt was not adequate. Strangers were enter into - a recognizance, Corfu * v. Kent Water- 
admitted to the exhibition on payment at the Co., 7 B. & C, 314 : 5 L. J. (o.S.) M. 0.. 

door : — Held, that the exhibitions appearing to p)6. 
be made bona fide with a view of promoting the 

fine arts, the receipt of money as above in the "When Seised of Land for Profit.]— A corpora- 
course of such exhibitions did not affect the tion seised of land in fee for its own profit is 
exemption. Ih. within the words “ inhabitants or occupiers ” in 

In the trust deed of the society was a power to 43 Eliz. c. 2, s. 1, and liable in its corporate 
use the premises for the imparting and diffusion capacity to be rated in respect of such land, 
of education and knowledge, consistent with the Ite,v v. Gardiner , Cowp. 79. 
general purposes of the institution : — Held, that Where a corporation, consisting of a mayor, 

these words did not authorise the use of the aldermen, and twenty-four capital burgesses, 
buildings for the diffusion of education or know- was seised in fee of pasture lands, and appointed 
ledge, except as connected with the general a ranger to keep the keys of the gates, cleanse 
purposes of the institution, viz., the promotion the ditches, preserve the fences, impound cattle, 
of science, literature and the fine arts, and there- kc . ; and by a court of orders and decrees regn- 
fore did not prejudice the exemption. Ib. lations were annually made concerning the right 

of common to be exercised by the freemen as to 
Dividing Proceeds on Dissolution.]— The trust the number of their cattle to be turned on, the 
deed of the society contained a provision, that time to be turned on, and the price to be paid 
on its dissolution the property should be sold, for each head: which price was always paid by 
and the proceeds divided among the then mem- the freemen exercising the right to the treasurer 
bers : — Hold, that this was no answer to the of the corporation, and which money, after 
claim of exemption, the provision not appearing deducting the expense of management, was 
to be a pretext for accumulation. Ib. distributed among the poorer burgesses who had 

no cattle to depasture : — Held, that the corpora- 
Purpose at the Time of Eating,] — In order to don was liable to be rated as beneficial occupiers 
entitle a society to exemption from rates, as of the land in question. Ile*e v. Sudbury Corpv - 
being instituted for the purposes of science, ration, 2 D.& E* 651 ; 1 B. & C. 389 : 25 R, It. 423. 
literature, or the fine arts exclusively, the pur- The freemen of York had certain rights of 
poses to which the society is applied at the time common over land, which being inclosed under 
when the rate is made must be such as described an inclosure act, other lands were set out to . the 
in the statute : it is not enough that its, original mayor and commonalty for the use of the free- 
purposes should have been such. JPnrchas v. men, who turned out cattle to the extent of 2h 
Holy Sepulchre. Cambridge, Overseers, 4 El. & Bl. a year value, but the mayor and commonalty, 
156 *; 3 C. L. R. G ; 24 L. J., M. 0. i) : 1 Jur. (X.S.) a though they api omred ibo nasi \m masters, 
304; 3 Vf. II. 15. who regulated the apportionment- ot cue right, 

derived no benefit ; — Held, that the mayor and 
Certificate of Exemption,]— The certificate of commonalty were ran-anie. Heg^v. I orb C'orpo- 
a barrister that a sc ciety is entitled to the benefit ration, 1 K. k P. 539 ; G A. & E. 419 : G L. J., 
of the statute, although a condition precedent M. 0. 121, 

to the claim for exemption, is not conclusive Within the precincts of a < ty was a common- 
proof of a right thereto. Reg. v RkUUys, 3 able pasture, containing about thirty acres of 
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land, over which the resident freemen of the interest passed, and that the owner of the bridge 
city, in number about five hundred and fifty, was rateable in respect of his beneficial occupa- 
had rights of pasturage, the soil being vested in tion. Meg. v. Salisbury {Marquis), 3 N. & l\ 
the corporation as lords of the manor. The cor- 470 : 3 A. A E. 710 ; < L. J., M. C. 1 10. 
poration always maintained and repaired out of . 

their corporate funds the fences of the common. Company occupying Bridge— use of Tolls for 
■and. since 183.5, had appointed and paid out of temporary Purpose. ]— A local act recited, that 
those funds an officer, called the commons war- it would be of great utility to ; the public to 
den, to cheek the illegal stocking of the common, build a bridge, and empower a company to raise 
with power to inflict fines, the average amount a capital sum amongst themselves by shares, and 
of which did not cover the expenses. The free- to borrow a further sum by .mortgage, or annuity v 
men enjoyed by prescription a right of depart ur- for the building thereof, and authorised tolls to 
ing on the common all the year round, two head be taken ; and enacted . that the tolls should be 
of 'cattle ; if a freeman had no stock, his right applied, first, in discharging the expenses of the 
was in abeyance. The exercise of these rights act and paying the mortgagees their interest, 
exhausted all the profits of the land Held, and that the surplus should be divided among 
that the corporation was the occupier of the soil, the proprietors, not exceeding 7|- per cent, on 
subject to a right- in gross, which exhausted the their shares. The excess arising from the tolls 
profits of the v land, and therefore, either it had beyond the dividends was to be applied in pay- 
no beneficial occupation, or the rate must be ing off the capital advanced by the proprietors, 
reduced to nothing. Lincoln Corporation v. afterwards to pay off the mortgage debt, after- 
Ilohnex Common Overseers. 8 B, & S. 344 ; 36 wards to form a fund for the repairs of the 
L. J M 31. 0, 73 : L. E. 3 Q. B. 482 ; 16 L.T. 739 ; bridge, and then the tolls to cease altogether. 
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Payntev, I New Sess. Gas. 631 ; 7 Q. B. 255 ; 14 ' was not a public building within the meaning of 

L. J., M. C. 179 ; 9 Jur. 877. that act, the company was rateable in respect of 

the side walls, under the description of “ dead 
Land occupied in Two Parishes — Toll taken in walls.” Aniell v. L. S' A r . TIG Ry., 12 0. B. 097.. 
0ne.;] bridge .was ., .erected over a navigable By' a local act, commissioners .are .empowered 
river pursuant to an act of parliament. The to view any street, square or other public passage 
proprietors purchased on each side of the river or place (within the limits of the act) which now 
in parishes A. and B. land on which they erected is or hereafter may be built upon or in building q 
a pier and an abutment. They .were authorised and if of opinion that the foot and carriage ways 
to erect toll-gates, and to take certain tolls, are fit to be levelled and paved, to give notice to- 
before any foot-passenger should be permitted to the owner, proprietor or lessee of any such land, 
pass or return over or through the bridge. The ground, house, ... tenement or hereditament, 
proprietors took tolls at one side of the bridge situate in. any such . street, square, or other passage 
only, in parish A. : — Held, that they were rate- or place, to meet and Compound with them for 
able for the land occupied by them in parish B. the paving, of such foot and carriage "ways ; 
JiMt. Parities, I B. & Ad. 113 ; 8 L. J. (o.s.) and in default of the owner V.co'mpouhding, ; .t.h.e ; . ■, 

M. C. 115. occupier of the premises may do so, and deduct 

The owner of a bridge resting on piles driven the composition money , front the rent. The 

into the soil, one end of which was in the parish defendants were owners of a canal within the 
of A., and the other in the parish of B., in which limits of the act, over which they had built a 
parish was situate the toll-house, is rateable for bridge, as required by their private act : the 
an occupation of land in A., pro rata, although bridge was of brick, having brick walls four or 
the road over the bridge was repaired by other five feet high on each side, and was a public 
persons. Reg. v. Salisbury (JMargul sf), 8 A. & E. highway, and connected two public streets, the 
716; 3 N. A P. 476 ; 7 L. J., M. G. lib. houses of which were built up to either end of 

By two local acts, a company was authorised the bridge : — Held, that the defendants were not 
to erect a bridge across the Thames, from H. to liable to compound for paving the bridge, as it 
B., and to make roads and approaches, and main- was not within the meaning of the act, not being- 
tain them at their own expense ; and to erect “a place or passage built upon or in building.*' 
toll-gates and to collect a portion of the tolls on Arnell v. Regent's Canal Co., 14 C. B. 564; 23- 
the roads for the roads alone, and the remainder L. J., 0. P. 155 ; 18 Jur. 632 ; 2 W. It. 457. 
on the bridge ; or to rake the whole toll for the 

bridge and roads in one sum. and at any part of u r , • a vd---.-; 

the bridge or roads. Half of the bridge was to . ' 

be deemed to he in H. and half in B. In pur- Principle of Assessment.] — Unless there is- 
suance of the acts the company erected a bridge some clause of exemption in the acts of parlia- 
aiid formed roads and approaches, and took the me nt by which the canal is governed, land taken 
tolls at a toll-house at the entrance on the bridge f or the" purpose of a canal will be rateable not 
in H. : — Held, that the net rateable value of the according to the value of the land when taken,, 
bridge, the expenses incidental to the roads and but according to the value acquired from its. 
approaches, including the rates to which they having been used as a canal. Rex v. (hand June- 
were liable, being deducted, was to be divided fj ori Canal Co., 1 B. & Akl. 289; 19 II. It. 316. 
between H. and B. in equal moieties. Reg. v. g. p v jC\r v. St. Peter the Great, 5 B. & 0. 473 : 
Hammer smith Bridget Co., 3 New Sess, Gas. 424 ; 3 p> & ]>. 331. 

15 Q. B. 369 ; 18 L. J., M. C. 85 : 13 Jur. 190. 

Statutory Provisions — Same Proportion as. 
Liability for Bridges as ^ Buildings, M ]— By Adjacent Property.]-— By a private act of Geo. 3 
a paving act, commissioners were to rate all it was provided that a canal company should 
“ houses, shops, warehouses, coach - houses, from time to time be rated to all parliamentary 
stables, cellars, vaults, buildings and tenements,” and parochial taxes, in respect of the lands and 
and the rates “ upon, or in respect of any chapel, grounds already purchased or taken, or to be pur- 
meeting-house, hospital, school or other public chased or taken, and all warehouses or other 
building, or any garden, wall, yard or void space buildings to be erected by the company, in the' 
of ground, should be ascertained according to same proportion as other lands, grounds and build- 
then umber of square yards of pavement paved, mgs lying near the same are or shall be rated, 
&e„ belonging to such chapel, to the middle of and as the same lands, grounds and buildings would 
the' street" on which the same should abut ; but be rateable in case they were the property of indi- 
so. nevertheless, as that no rate or assessment victuals in their natural capacity. Land was pur- 
should be laid upon, or so collected, or received chased by the company, and the canal was made 
for or in respect of any wall, garden, yard, or with towing-paths and. lock-houses and buildings 
void space of ground, unless the space should attached thereto ; subsequently a railway was 
abut upon or front some street, &c., to be paved.” made on land lying near the canal, running 
A railway company was required to build and parallel with, and in one place crossing, the 
for ever after keep in repair a bridge over their canal. Buildings were erected on much of the 
railway, with a brick wall at each side thereof, land lying near the canal, and portions of such 



1627 BATES AND BATING — Persons and Property Liable. 1628 

proportion as the buildings lying near* Grand j An act incorporating a canal company pro- 
J unction, Canal Co. v. Hem el Hempstead Over- vided that the company should from time to 
seers, 4-0 L. J., M. 0. 25 : L. B. 6 Q. B. 173 ; 24 j time be rated to all parliamentary and parochial 
B.'T. 223 «, 19 W. R. 443* ; rates and assessments for and in respect of the 

*Held, secondly, that, the land occupied by the ! lands and grounds to be purchased of taken by 
canal lying near the railway was not to be rated the company, in the same proportion as other 
in proportion to the improved value of land with lauds lying near the same are or shall be rated, 
,a railway upon it. Ih . and as the same lands and grounds so to be pm*. 

Held. ‘thirdly, that the rateable value of the I chased or taken would be, rateable in case the 
canal under the private act was not affected by j same were the property of individuals in their 
reason of the company carrying on the business ! natural, capacity. In pursuance of the act, the 
of carriers, lb . ‘ i company purchased lands and made the canal. 

By a local act of 1703, a canal company was J At that" time the lands adjoining those so pur- 
to be rated in respect of their lands and grounds, , chased were let for use as mere land ; but they 
and all warehouses and other buildings, in the j afterwards greatly increased in value, and, at 
same proportion as other lands, grounds, and j the time that the, rate appealed against was 
buildings lying near the same were rated. ZJsear made, were extensively built over, and worth, 
the offices, machine-houses, wharf , canal, towing- if let for the purpose of being built on, tid. 
path, and premises, for which the company was per annum the square yard. The average rate- 
rated in a parish, were pieces of vacant land, a able value, at the time of making the rate, of 
piece of garden ground, and sets of premises the nearest land to the canal, which was then 
consisting of warehouses or gasometers, and also still used as mere land, was about 37. per acre 
.of yards’ and wharves used therewith Held, per annum. Upon other lands adjoining the 
that the wharf, canal, and towing-path of the canal, wharves, yards and buildings had, before 
-canal company ought not to be rated in the same then, been erected, the average rateable value of 
proportion as the neighbouring piece of garden which was then 5a 7 . the square yard : — Held, that 
ground ; nor as if it were land occupied by the the company was not rateable in proportion only 
canal company, supposing no canal to exist : but , to the rateable value of the whole of the lands 
that the, land" upon which the neighbouring sets i adjoining the canal, considered as mere land : but 
•of premises stood ought to be calculated in the that the true principle of their rateahility was 
proportion. Warwick and Birmingham Canal that the adjoining land covered with buildings 
Co. v. Birmingham, Union, 27 L. T. 487. should be brought into hotchpot with adjoining 

A canal act directed that the company should lands of other descriptions, and that the company 
be rated for their lands in the proportion as other should be rated for the lands occupied by the 
lands lying near the same were rated: — Held, canal, according to the aggregate value, at the 
that they were to be rated for their lands at, the time of making the rate, of the whole, land 
same value as other adjacent lands used for agri- brought into hotchpot ; the value being the rent 
-cultural or garden purposes, and not at the value , which a tenant from year to year would give for 
.of adjacent lands let or capable of being let on the whole : in estimating which, regard was to 
building leases. Beg. v. Grand Junction Canal, be. had to that portion of the rent paid by 
7 W. JL 597. ’ : the tenant of any buildings standing on the land, 

By a canal company's special act, it was pro- j which he might be supposed to pay in respect 
vided that the lands of the company, whether ef its site, as enhanced in value beyond the 
-covered with water or not, and also all dwelling uncovered land, by being built upon. Beg. v. 
houses, wharves, warehouses, lock houses, and Glamorganshire Canal Co 3 El. A El. 186 ; 29 
other houses of the company, should be rateable : L. J.. M. 0. 238 ; 6 Jur. (N.S.) 1146 ; 2 L. T, 694 ; 
the lands according to their quantity and quality, 8 W. E. 690. 

and the dwelling houses. Ac., according to the By 3 A 4 Will. 4, c. 90 (Lighting and Watch- 
mature and respective uses, dimensions and ing Act), s. 33, the owners and" occupiers of 
-descriptions thereof ; and should be charged houses, buildings and property (other than 
and assessed in like manner as lands of a like land) rateable to the relief of the poor, in any 
quality, and dwelling houses, Ac., of a like and j parish, shall be rated at a rate in the pound 
similar size, nature, dimension or description in | three times greater than that which the owners 
the respective parishes where the same should be and occupiers of land shall be rated at for the 
• situate, were, or should be assessed or charged, purposes of that act. A company was possessed 
The lands adjoining the Canal were all built of a canal and a towing-path, bridges, and a dry 
upon, and the assessment committee sought to dock, lined with masonry, used for repairing the 
.assess the canal and towing path on the following canal boats Held, that “ property ” meant 
principle. They assumed the area occupied things ejusdem generis with houses and build- 
thereby to be covered by buildings similar in ings, and did not include a canal and a towing-' 
rateable value to the buildings adjoining the path: that the bridges and dry dock were 
canal, allowing for necessary roads, access, Ac., accessories to the canal, arui must be considered 
.and then took a proportionate part of such rate- part ; and that the whole ought to be rated as 
.able value as representing the rateable value of land. Beg. v, Heath Canal Co., 40 L. J., lit 0. 
the lands so covered as distinguished from the 193 : L. id 6 Q. B, 707. 

buildings i — H eld. that the canal ought to be The possessors of canal property, consisting of 
L lt ~( 5 ike manner as land ol I he like j unlit; the canal, tuwing-p: hand vnre houses and offices 
Hi the parish nneov red with buildings, f he value adjae nt. aieli be asst, sol up n the sa no prin- 
*5 viticli might < in cased from time t i < g-e > occupiers of la 1 lies v Bridtp 
by eircumsrai cos, and that the mode of assess- water Trustees, 4 M. A Ev. 143 ; 9 lb A 0. 88 ; 7 
met proposed by the assessment commiUec was L. J. (p.si.) At. C. <sl 

therefore incorrect. Began fs Canal Co. v. St. A canal company, being rateable as occupiers 
ihe ras Assessment Come alter, 47 L. -J,, At. i a of land, can only be rated by the same estimate 
3 m o Q. E. D. 73 : 5v L. T. 63/ : 26 YV . E, as the other land in the parish, namely, accord- 
, - ing to the value of their tolls, to be let by the 

; r .;s : yd. :■■■ ffi biill 

* I I • II iili! hiL ' i 1 1 » ; 






RATES AND RATING- 


A canal company is rateable in each and every 
parish through which its canal passes, as an 
occupier of land covered with water. Rex v. 
Trent and Mersey Canal Co 2 D. & K. 752 ; 1 
B. & CJ. 545. 

The proprietors of a canal navigation are in 
general, and when there is an act of parliament 
directing otherwise, to be rated in proportion to 
the protits derived from the use of that part of 
the canal situate within the parish for which the 
rate is imposed. Hex t. Dudley Canal navi- 
gation Proprietors. 1 M. & By. 20 ; 7 B. & C. 236 ; 
6 L. J. (o.S.) M. C, 3-: 31 II. B. 181. 

The tolls payable for passing through locks 
bek aging to a canal company are rateable wholly 
iu the parish in which the locks are situate. Rex 
v. Lower Mitton , 4. M. & By. 711; 9 B. & C. 810 ; 
8 L. J. (O.S.) M. 0. 57. 

A navigation act empowered the proprietor to 
take so much per mile per ton for all goods 
carried along the canal :• — Held, that they were 
rateable for" the toils in the different parishes 
where the tolls became due, that is, where the 
respective voyages finished, though for conve- 
nience they were authorised to collect the tolls 
where they pleased, and did collect them in 
other parishes. Rex v. fit afford and Worcester 
Canal Navigation, 8 Term Hep. 840. 

Where a canal runs through several parishes, a 
rate in one should be in proportion to the earn- 
ings in that parish, not in proportion to the 
length of the part of the canal there. Rex v. 
JO rig stein ford, 1 M. <5c By. 20 ; 7 B. & C. 286 ; 6 
L. ,1 (o i.) >1. C. 3 ; 31 B. B. 181. S. P., Rcxy. 
Chaplin. 1 B. & Ad. 926 ; 9 L. J.(O.S.) M. C. 121. 

Under a Local Act— Construction, ] — By 

a local act a canal company was incorporated, 
and power was given to the company to hold 
lands, without restriction as to amount or locality, 
and to take lands, and to form a canal in enume- 
rated parishes, amongst which H. was not. By 
s. 10L lands of the company were to he rated 
like other lands of a like quality in the same 
parishes. Subsequently, lands were purchased 
in the parish of H.. in the name of a trustee, and 
occupied by the company as a reservoir ; — Held, 
that the section was prospective, and applied to 
all lands acquired by the company, and that the 
lauds in H., the fee of which was in another 
party, but which were substantially occupied by 
the company, were to be rated as other lands of 
a like quality In the parish of H. Regents Ca nal 
Co. v. Hendon Overseers. 6 El. & Bl. 852 ; 3 Jur. 
(N.A) 208 : 4 W. R. 743.' 

A local act enacted that , a canal company 


Into a Canal, with Hew Cuts, Channels, Lochs, 
&c. — Towing-path.] — By virtue of a series of 
private acts the Manchester, Sheffield, and Lin- 
colnshire Railway Company were empowered to 
dredge and cleanse the river Ban, and otherwise 
to maintain it with locks, new cuts, channels, 
canals, and towing-paths made in connection 
with it, navigable for large boats, and to exact 
toll in respect of all craft except pleasure boats 
conducted along the river and the artificial cuts. 
The railway company having been rated to the 
relief of the poor in respect of the river and 
artificial cuts, &c., in ten parishes of the respon- 
dent union, objected that they ought not to be 
rated in respect of the natural river course, or 
the towing-paths on the banks thereof, on the 
ground that they had there only an easement or 
right of way, and had not exclusive possession, 
either as owners or occupiers : — Held, that they 
were liable to be rated in respect of the natural 
river course, but that they were liable in respect 
of the towing-paths as exclusive occupiers, irre- 
spective of the question whether or not they were 
owners of the soil. Manchester , Sheffield, and 
Lincolnshire By. v. Doncaster Union, 69 L. T. 
850; 57 J. P. 792. 

Exemption of Land from Rates,] — •Where a 
statute empowered the proprietors of a canal to- 
make rates in respect of vessels, and expressly 
exempted such rates from all taxes, rates, &c. : — 
Held, that the land occupied by the canal was also 
thereby exempted. Rex v. Chide r and Ilehhle 
Navigation Co., 1 B. & Aid. 263. S. P. } Ere. wash 
Canal v. Eastwood , 4 W. li. 494. 






not; limit the rate to any particular sum : — 
3Jeicl, : that; the rateable value of the waterworks 
was to be assessed on the profitable occupation, 
as it was in fact, and not on what it might be in 
the bauds: of a trading company without restrie- ■ 
tions. Worcester Corporation v, Droit wick j 
Union, 45 L. J.. XL C. ST: 34 L. T. 288; 24 
W. Li. 490. Affirmed, 46 L. J., M. C. 241 ; 2! 
Ex. I). 49 ; 36 L. T. 186 ; 25 W. It. 336—0, A. 

A waterworks company was empowered to lay 
pipes in the streets, and did lay pipes accordingly. 
The company was; assessed to the land-tax as 
holders of land in a district in which they had 
pipes laid down, but in which they had no other 
property : — Held, that the company was not 
liable to be assessed to the land-tax for the land 
occupied by their pipes. Chelsea .Waterworks 
Co. y. Eowley, 17 Q. B. 358 ; 20 L. J., Q. B. 520 ; 
15 Jur. 1129. 

Where land is occupied by a local authority 
for public purposes the land is to be assessed 
to the poor-rate at the rent which a tenant 
would pay if subject to the same restrictions as 
are i mposed upon th e local authority. Therefore, 
where a sanitary authority occupies land and 
works for the purpose of supplying its town 
with water, the authority being precluded by 
law from making a profit out of these works, the 
rateable value of the lands and works is nothing. 
Peterborough Corporation v. Stamford Union , 
31 W. Ik 949. 


the streets, roads, and public places tin The town, 
as tenements. E id London Waterworks. Co. v. 
Mile End Old Town Trustees. 17 Q. B. 512 : 21 
16 Jur. 121. 

ssionors appointed under a local 
empowered to make rates upon all 
‘shall inhabit, hold, occupy, pos- 
any- land; ;liouse v shop,- warehouse,' 
or other tenements or heredita- 
ments within any of the streets, &c„ of a district ; 
such rate ; not to exceed. . Is. 2d, in the pout hi of 
the yearly rents or value of such of the lands, 
houses, Ac., situate in the .streets, .■<kc.,;the:.greatef : 
part of which should be paved in a certain 
manner, and not to exceed id. or fid. in the 
pound respectively for such, of the lands, 'houses,; 
&c., situate, kc., the greater; part of which .should 
be paved in a certain other manner, or only 
repaved under the act,” Different assessments 
were provided for public buildings, dead walls, 
and vacant ground ad joining fchestreets,''i&chp:hl 


L. J., M. C. 49 
Paving 
act were 
persons who 1 
sens, or enjoy 
cellar, vault. 


Land covered by Water and Land occu- 
pied by Pipes.] — By 30 & 31 Viet. c. 113, s. 17, 
the occupier of any land covered with water 
. . . shall pay to the sewer rate in respect of 
his property one-fourth part only of the rate in 
the pound payable in respect of houses and other 
property. A waterworks company was pos- 
sessed of a canal, of filter beds supported on brick 
arches, and sometimes covered with water, at 
other times not, and of land used for keeping 
sand for the filter beds ; and they also occupied 
land by iron pipes, mains, and service pipes 
Held, that the canal and the filter beds were 
land covered 
s. 

the amouni 


Hypothetical Tenant — Bross Profits.] — The 

total receipts of a local board in respect of water 
rates, rents, and charges for a year were 5,700/., 
and the total expenditure debited to the water- 
works account 14,107/. To balance accounts 
8,404/. was transferred from the general district 
rate to the water rent account. No part of the 
8,404/. was a receipt in respect of water rates, 
rents, or charges, nor was any part applied 
towards working expenses ; but 5,680/. of it was 
applied to payment of instalments on loans, and 
2,724/, to other purposes. An assessment com- 
mittee had assessed the waterworks at 8,424/., 
made up of the 5,700/. for water rates, rents, and 
charges, and 2,724/,, the difference between the 
8,404/. taken from the district rate and 5,680/. 
the instalment of loan. Upon a question whether 
5,700/. only or that sum supplemented by 2,724/. 
(making 8,424/.) was the correct figure to adopt 
as a basis of calculation for ascertaining the rate- 
hamlet- empowered trus- j able value of the works : — Held, that, having 
ns who regard to the 63rd and 71st sections of the Local 
Act of 1858, the 2,724/. was not received by the 
local board as an unconditional aid, but by way 
of loan, and that it was not the less so received 
being in I because the repayment was deferred and con- 
'" ** " ditional upon a contingency ; accordingly that, 
so as | for the purpose of arriving at the rateable value 
■ho j of the waterworks, the 2,724/. should not be 
included as a receipt by a hypothetical tenant 
vaults, | under conditions that made it potentially avail- 
able to him as an item of gross profit. Merthyr 
tg in j Tydfil Local Hoard v. Merthyr Tydfil Onion, 
and other (50 L. J., M. 0. 42 ; [1891]' 1 Q. B. 186 ; 63 L. IV 
39 TV. U US 55 H| P. 294. 


ith water within the meaning of 
17, and ought to be assessed at one-fourth of 
to be imposed on houses ; but that 
the land used for the purpose of keeping sand, 
and the land occupied by iron pipes, mains, and 
service pipes, did not come within that descrip- 
tion, and ought to be assessed at the full value. 

List London Waterworks Co. v. Icy ton Sewer 
Authority, 40 L. J., M. C. 190 ; L. R. 6 Q. B. 669 ; 

20 \V. lb 95. 

An act for lighting a 
tees to raise money by rate upon all persoi 
should inhabit, occupy, or enjoy “ any messuages, 
tenements, coach-houses, stables, cellars, vaults, 
houses, shops, warehouses, or other buildings, 
tenements or hereditaments, situate or 
any of the streets, squares, lanes, or other public 
passages and places within the said hamlet, 5 ’ £ 
all rates after the first he laid upon all persons w! 
should inhabit, occupy, or enjoy “any messuages, 
tenements, coach-houses, stables, cellar . 

houses, shops, warehouses, or other buildings, 
tenements or hereditaments, situate and beinj 
such of the streets, squares, lanes, a. A 
public passages and places only within the 647 
hamlet m shall from time to time be lighted by 
virtue of this act 1 ' Held, that a waterworks 
company was not rateable Cor their mains and row 
other pii * plugs and apparatus, fh d in the mei 
ground and used for the conveyance of water in pari 
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certain streams. They were authorised by the 
act to apply to this purpose money subscribed for 
the relief of sufferers by the bursting of a former 
reservoir, and also to raise a further sum on the 
security of rates to be levied on the occupiers of 
such mills in proportion to the falls of water 
occupied by them. The rates so to be levied were 
limited by the act and were appropriated to cur- 
rent expenses, maintenance of the reservoir, pay- 
ment of interest on sums borrowed, reserve, Ac. 
The water flowed from the reservoir into the 
natural course of the streams supplying . the 
mills, nothing further having to be done to it by 
the appellants after it left the reservoir. Some 
of the falls in respect of which the rates were 
payable were situated within and others without 
the respondent’s parish : — Held, that the appel- 
lants had a beneficial occupation of the reservoir 
in respect of which they were liable to be rated ; in 
estimating the rateable value they "were not en- 
titled to deduct the sum paid for interest on money 
borrowed ; that the property was not exempted 
from rates by reason of the appropriation clause ; 
that in estimating the rateable value the sums 
recovered for rates payable in respect of falls 
situate without the parish should be taken into 
account as well as those within the parish. Reg . 
v. Holme Reservoir# Directors, 10 W. E. 734. 

Deduction for Bates — Works in Excess 

■of Existing Requirements.]— A waterworks com- 
pany had works- extending over many parishes. 
All the works were in use for the supply of their 
customers, but they were in excess of the existing 
requirements of the company, and were created 
for and adapted to an increased supply in future 
years. In the calculation by which the rateable 
value of the mains and service pipes in one of the 
parishes supplied was to be arrived at: — Held, 
that, the whole of the works being used for the 
purpose of distributing water as a source of profit, 
the whole of the capital expenditure must be 
taken into account, and not merely so much as 
woult i have sufficed to provide the existing sup- 
ply : — Held, also, that the deduction to be made 
in respect of the rates which the hypothetical 
tenant would have to pay is the amount of the 
rates that would be payable on the sum at which 
the works ought to be assessed, and not neces- 
sarily the rates based on the existing valuation 
list. Reg. v. South Staffordshire Waterworks Co.. 
55 L. J., M. C. 88 ; 10 Q. B. I). 359 ; 54 L. T. 
782 ; 34 W. JR. 242 ; 50 J, P. 20— C. A. 

Deduction for Repairs — Water-rates In 

aid of Water-rents — Remuneration to Con- 
tractor.] — By their special act, 39 & 40 Viet, 
c. cl xxxv., the appellants, a local board, were 
empowered to make a public water-rate, but s. 106 
provided that they should not levy any higher 
public water-rate than might be required to dis- 
charge so much of the expenses of maintaining 
the waterworks as the amount of water-rents and 
other payments for a supply of water should not 
be sufficient to discharge : — Held, that in assess- 
ing the appellants to the poor-rate in respect of 
their reservoirs, pipes, and works, the amount 
collected by means of a water-rate ought to be 
taken into account ; that a certain percentage on 
the total cost of the property might be allowed for 
wear and tear as the tff probable average annual 
cost of repairs within the Parochial Us snueid 
Act (6 x 7 Wm . 4, c. 96), s. 1 : and that the 
adequate r enumeration to a contractor for erect- 
ing be works was not the true measure of the j 



M, C. 121; 17 Q — , - 

W. R. 622 ; 50 J. P. 644—0. A. 

Occupiers of Reservoir— Use of pipes.]— Geo. I 
granted to a company a canal or basin and an old 
pond in St. James’s-park, to be converted into 
reservoirs, and to be used and enjoyed by them 
as such, for the purpose of supplying Westminster 
with water during the royal pleasure. Liberty 
was also granted to them to break up the ground 
through the park for laying pipes from the old 
pond and canal for the purpose aforesaid, making 
good the ground so broken as soon as possible. 
The company took the basin and pond in pur- 
suance of the warrant, and used it accordingly, 
making a reservoir, but was never allowed to 
alter or repair it but under the inspection of the 
crown surveyor. They paid no rent. The ranger 
was rated for the herbage. growing on the surface 
of the soil in the park, including that under which 
the pipes passed : — Held, first, that the company 
was rateable as occupiers of the reservoir : and, 
secondly, that they were rateable for the occupa- 
tion of land below the surface of the soil by 
their pipes, though the ranger was rated for the 
herbage. Rex v. Chelsea Waterworks Co ., 2 

N. & M. 767 ; 5 B. & Acl 156 ; 2 L. J'., M. C. 98. 

Waterworks occupied under; Special Enact- 
ments.] — By a local act commissioners were 
empowered "to erect waterworks for the purpose 
of supplying water for watering the streets, used 
in case of fires', and other public purposes, in 
Liverpool, and to levy a rate on the borough for 
the expenses thereof. The act contained express 
prohibitions against using this water for domestic 
purposes. The commissioners erected waterworks 
in an adjoining township of West Derby. By 
subsequent acts the property and powers of these 
commissioners became vested in the corporation 
of Liverpool. Water was supplied in Liverpool 
for domestic purposes by trading companies from 
waterworks also situated in the township of West 
Derby. The corporation was, by a local act, 
empowered to purchase the undertakings of these 
companies, and for that purpose to borrow money. 
When purchased, the corporation was to supply 
water for domestic purposes to the inhabitants 
of Liverpool, which then comprised the parish of 
Liverpool, and part of the township of West 
Derby, and parts of other townships, with 
power to supply the inhabitants of an adjoining 
district, including the whole township of West 
Derby. It was enacted that the corporation was 
so to regulate the charges for the water so sup- 
plied as to raise no more money than the interest 
of the money borrowed, and the expenses of 
managing the waterworks. The purchase was 
completed, and those waterworks were vested in 
the corporation. By a subsequent act the cor- 
poration was empowered to use the water from 
the commissioners’ waterworks and the com- 
pany’s waterworks indiscriminately, and the 
pipes were accordingly united, and the two sets 
of wa erworks wen \ * • • < , 

that the corporation was rateable in the township 
of West Derby for the waterworks t hoi coot upied 
by them under these enactments. Liverpool for- 
per(uioi) v. WcSLCi-rhg fjrt'rsrrrs, 0 El. tv, BL 704 ; 
25 L, J., M. G .112 ; 2 Jut. (n.s.) 1002. 

Idctmee to Lay down Pipes,— By a pa v mg and 
lighting act, the tenants end occupiers of all 
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BATES AND RATING- 


Increase of Water Supply to Millowners,] 

— Held, secondly, that the amount of the rate was 
correct, because, first, the commissioners, being 
all millowners, must be considered as represent- 
ing the whole class to be benefited by the 
improved supply of water, and in the situation of 
a water company '.established for the same purpose ; 
secondly, the purpose to which the land was then 
applied, and not the manner in which it was 
used at any former period, must be regarded; 
and, thirdly, the rateable value of the mills 
must be estimated at an amount minus the con- 
tribution to the assessment paid by each mill- 
owner,.; 30 that the millowners should not be 
doubly assessed. II), 

Water-pipes extending into several Districts.] 

— -A metropolitan parish contained seventeen 
large districts of building land, for each of which 
a special act of parliament was passed, and the 
rating clauses for paving, lighting, Ac., differed 
in language. The N. water company had water- 
pipes under the streets in all the districts. In 
one local act, the rating clause specified : only 
“houses, shops, warehouses, cellars, vaults, 
buildings, and tenements,” Another specified 
only “ grounds, houses, shops, gardens, vaults, 
l and other buildings ” : — Held, that the words 
“tenements ” and “grounds” must have the 
widest meaning, and included all land capable 
of being let at an annual value, and that the N. 
company was rateable in all these local districts 
As occupiers of land in respect of their water- 
pipes. 2s ew Mi rer Co. v. St. Patio ms Vestry, 15 
J. P. 75. 

The 6 (loo. 3, c. 70, for better supplying the 
inhabitants of Bath with water, reciting that 
there were springs of water in the neighbour- 
hood belonging to the corporation, enacts, that 
they shall have power and authority to cause 
the water to be conveyed from such springs to 
the city, and gives them authority to enter upon 
and break up the soil of any public highway or 
waste, and the soil of any private grounds within 
two miles of the city, and the soil or pavement 
of any street within the city, in order to drain 
and collect the water of the springs, and to make 
reservoirs, and to erect conduits, water-houses, 
and engines, necessary for keeping and for dis- 
tributing the water, and to lay underground 
aqueducts and pipes for the same purpose : and 


“Property other than Land,” what is, j — A 

water company were occupants of pipes under 
the surface of the soil in a parish in which the 
provisions of the 3 & 4 Will. 4, c. 90, had been 
adopted. The parish was within the metropoli- 
tan district. In a lighting rate imposed under 
the Metropolitan Management Act (18 A 19 Viet, 
c. 120), the company was rated as coming within 
the description in s. 165 of occupants of “houses, 
buildings, and property other than land,” at a 
rate three times greater than that at which the 
occupiers of land were rated : — Held, that they 
were rateable at the lower rate, as occupiers of 
land. Her}, v. Southwark and Vauadiall Water 
( b., 6 El. k Bl. 1008; 3 Jur. (X.S.) 411; 5 W. R. 71. 

By an improvement act, a town council was 
empowered to make and levy a rate upon, any 
person who occupied any house, shop, Ac., except 
as hereinafter excepted, according to the full 
net annual value thereof respectively ; and by a 
section it was provided that “the occupiers of 
any land covered with water ” shall be rated in 
respect of the same at one-fourth part only of the 
net annual' value : — Held, that a reservoir of a 
water company came within the proviso, but that 
water-rapes did not, Meg. v. Birmingham Water - 
wrrhs Co., 1 B. & 8. 84 ;A L. I. 242.' 

Held, secondly, that the pipes and mains of the 
company within the borough were rateable to the 
borough to the full extent, and not thereby to one- 
fourth part of their net annual value as land 
covered with water. 11). 
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and Property Liable . 

lain thence, part of which ran 
•frig the whole of the water to 
;ier parish, from which reser- 
as distributed, through other 
to the customers of the com- 
1 parishes named in their acts, 
red no direct profit in H,,' and/: 
leasehold interest in the soil of 
: „Held, that the company being 
of the mains buried in the soil, and 
in beneficial occupation of 
soli occupied by the mains, was 
meet of ' them. Hep. v. West 
Waterworks Co., 1 El. & El. 716 ; 28 
Jur. (N.B.) 1159. 

of Profits.] — Held, also, that, 
iciple of assessment, the com- 
rted in H. in respect of the 
is buildings, wharves, mains, 


600*. ; but that the corporation was ^6ugh H., conveyi 

for the whole of the entire profit m the first ^ 

mentioned parish, in which the springs were hist ie ^ v ° h water w£ 
collected into the reservoirs; ^proportion of ISffis ami pipes, t 
such entire profit accruing to them the ^several 

underground aqueducts and pipes mto the J 3 , deriv 

soil of the other parishes, in respect ot which ^“^ehfidor : 

they were to he considered as the occupioxs of hnrt no ^riee _ 

land yielding annual profiHn those panshe^ A« liguay 

V. Bath Corporation, 1-1 East, 609 , lo EEy • therefore, de facto. 

Where a company was empowered byact ot , 

parliament to lay underground through the the pair m 

streets of a town inain pipes for the coiivcyancc L 

Of water, and the inhabitants, with the company . - 3 

consent, to lav pipes communicating with such L. J, U 

main pipes to' their houses, paying to the com- . (jalculal 

panv a rate for such privilege Held, that the ag regardec [ the 
companv was rateable in the parish where the y was to h 
main pipes lay in respect of those pipes, and the ^nt, eng ine-h. 
rates paid thereon. Bex v. Rochdale \vatu- | ail j Sj au d pren 
works Co., 1 M. & S. 031. And see Be;iw. hirer - ings? with 
pool, 8 East, 155, n. deriving some add 

, , city of being appl 

Apportionment of Bateable Value and of % water company, sued additional vame uemg 

Deductions.]— Works of a water company ex- derived fr0 m an increase of. demand beyond 
tended into several parishes, and consisted _ot tw o g p^ y acc0 rding to the principle regulating ex- 
portions, one of which, being the several pipes h “; geable value, and not hy reference to receipt, 
which delivered the water to the consumer, was ia anotb er parish, beyond assuming that 

directly productive of profit ; and the other con- ^ were sufficient to pay for all outgoings, 
stating' of reservoirs, buildings, See., indirectly inoluc i ing profits on capital, lit. 

Th ’ tmUnv- had P " tatTAce“pS Direct and Indirect Sources of Profit.]-!! 
l e S vdue or the purposes of poor- ma y be doubted whether the distinction which 
^ of the 'Jthe wks was 80 , 8002 , the i-ate- has been taken between direct and indirect 
able value of the reservoirs, buildings, &c., valued sources of profit, as applied to the mams and 
*> < hind -md buildings deriving additional value / pipes of a water company running thi ^ 
H their'canacity of ^being applied to the objects different parishes, is well founded, and more 
S fwatef company,^ ^Ibo^-Held, that the especially in cases where the mams only belong 

rateable value ought to be apportioned among to the company, and not 

the several parishes in the following manner : Sheffield 'VMte&Qa*hght Jur 

the rateable value of the reservoirs, buildings, seers, 4 B. & b. 13o ; o2 L. 4*’ l M , ° J J ’ 
£? valued as above to be first deducted from (K .s.) 623 ; 8 L. T. 692 ; 11 W. B. 1064 
t hQ total rateable value, and distributed among The proper allowance to be made h.u tenant* 
the parishes in which this portion of the works was profits and interest on capital is entirely a fines- 
situate, according to the extent of such works in tion of fact. 11). 

each parish ; and the residue of the Supplemental Valuation list.]— During the 

to be apportioned among the parishes containing M quinquennial valuation list m 

the service pipes, in the ratio ot the net profits tot jea attm a W t , somt 

nvodncod in each of those parities Jto.v. M ^ « here connected by means of service 

W W iT\?7'7 lt c l Q 8i 11 Jur 9S5 pipes with a water company’s main previously 
Bess. Oas. 13 ; 16 L. J., M. C. 181 ,11 Jur. Jbj. 11 assessed in the quinquennial list 

The pipes and reservoirs of pa^iesTn Such connections caused an increase of the com 

puny were, so placed m the se^exai pansnes m rereints arishm from the additiona 

which they were respectively situate, that the pan>£ the new houses; but u 
whole together formed one Irishes alteration was made in the mains themselves, tin 

apparatus being rateable to the pooi-rate m each l (terivo u constituted an alteration of tin 
parish Held, that it was not a correct ; principle, valuation list, within s. 4 

sSSAra srs&sr-iK ss v 

that value among the several parishes, according whereby the rateable 

to the quantity of land occupied by the apparatus mains was f V ‘ mill list ^ lieq. ■ 

in each of them. Chelsea Waterworks Co. v. had stood at m the ciuniqucn ml f st. 

... , . « rp, r„ -jut iaq , oft t r iS7 Haw. Islington, jIsscssdiwl Cooioiittu , * 

Balnea Overseers, 3 Ei. 5c El. 108, 20 h. J., w* ■ IT* < J ’ T . » ( .m T, T H22 
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cleanse, scour, open, enlarge and straighten a, 
river, dig and cut banks, erect weirs, locks and 
dams, make new cuts and trenches through lands 
adjoining which they were to purchase, and make 
towing-paths over land partly purchased and 
partly rented by them: — Held, that they were 
not rateable as occupiers of the river or of the land j 
taken, for. .the purposes of the navigation, because j 
they were not occupiers of it, but had a mere! 
easement in it : but that they were rateable for j 
the new cuts and trenches, and for the weirs, i 
locks and dams erected on their own land. Rex \ 
v. Mersey and Irwell Navigation Co., A M. & By. ! 
84 ; 9 B. & 0. 95 : 7 L. J.‘(o.S.) M. C. 70. And j 
see Ilex y. Chelsea Waterworks Co.. 5 B. & Ad. ! 
156 ; 2 N. & M. 765 ; 2 L. J., M. C. 98. 

Bed of Elver and Towing-path,] — -Where j 

the predecessors in title of a railway company j 
were empo wered by statute to scour, enlarge and ! 
deepen, and otherwise to improve the navigation j 
of a river, and to make a towing-path, the com- 
pany are not in occupation of the bed of the 
river, but have merely an easement ; nor is the 
ownership or exclusive occupation of the towing- 
path vested in them. They are not, therefore, j 
rateable in. respect either of the bed of the river j 
or of the towing-path. Ilex v. Mersey a nd Incell 
N avigatloti Co. (9 B. & C. 95) and Badger v. 
South Yorkshire By. and Hirer Bun Navigation] 
Co. (1 El. & EL 847) followed. Doncaster 'Union | 
v. Manchester. Sheffield, and Lincolnshire By 6 ; 
Ik 280 ; 71 L. T. 685— H. L. (E.) 

— Cuts and Towing-Paths.] — By a local 
act, a company was authorised to make the ri ver 
Avon navigable from B. to H., and to make any 
new cuts through the lands adjoining the river ; 
and ''commissioners and a compensation jury were 
^authorised to settle and assess what satisfaction 
the landowners should have for their lands made 
use of by the company, and to adjust what share 
of such purchase-money every tenant having a 
particular estate should have ; and the order, 
sentence or decree so made was directed to be 
made a record of quarter sessions. By a subse- 
quent act, the company was authorised to make a 
horse towing-path, and further powers were given] 
for the purchase of lands. The company made a 
new cut and a horse towing-path ; and an inquisi- 
tion of a jury assessed, as a recompense for the 
value of the land taken for the act, thirty years’ 
purchase. No conveyance was ever made to the 
company of any lands for the cuts or towing- 
path ; but previously to making the latter, the 
company gave a satisfaction to the respective 
landowners of a general sum or annual payment, 
a s a recompense for the land taken. The re- 
mainder of the land taken by the company for a j 
towing-path, and not used by them, was depas- j 
timed or otherwise used by the adjoining land- 
owners : — Held, that the company had such an ( 
exclusive occupation both of the cuts and towing- ! 
path as made them rateable. Bath River Navi- j 
nation Co. v. Willis, 3 P. & I). 220 ; II A. & E. 
463 ; 2 Bailw, Cas. 7, S. CL nom, Bruce v. Wittes, 
i) L. J,, M. C. 43.. 

Locks and Cuts in Land,]— An act authorised 
certain persons to make and maintain the river 
Avon navigable, to scour the river, to make new 
cuts through lands adjoining, and to build locks, 
first making satisfaction to the owners of lands. 
The act then appointed commissioners for settling 
and apportioning such satisfaction, and then 


( empowered the undertakers to take certain tolls. 

| The undertakers made the river navigable, and 
I scoured and cleansed it from time to time, and 
j made a cut and lock for the purposes of the navi- 
! gation on land purchased by them : — Held, that 
(they were not the .occupiers, of the river!, Avon, 
j and rateable in respect of it, as land covered 
! with water, but that they were rateable in respect 
| of the cut and the lock made on their own land. 

| Rex v. Avon Co., 4 M. & By. 23.;. S.C., horn. Bex ■ 
| v. Thomas , 9 B. & C. 1 14 ; 7 L. J. (O.B.) M. C. 66. 

Occupation of House by Surveyor.] — A person 
j occupying a house as surveyor under the trustees 
| of a navigable river is liable for poor-rates, 

| although by the act regulating the tolls to be taken 
| on the river, such tolls are exempted from being 
[rated, and although the trustees have no bene- 
ficial interest in the navigation of the river or 

the tolls. v. Armstrong, 2 Stark. 543. And 

see Malhin v. Yielientajf \ 3 B. & Aid. 89. 

Eight of Navigation — Liability of Grantee,] — 

The grantee of the right of navigation of a river 
is rateable in respect of tolls arising from a sluice 
j erected in the parish, though he himself resides 
J elsewhere, and the tolls are collected in another 
j parish. Ilex v. Carding ton, Cowp. 581. 

| Navigation through several Parishes,] — -Where 
j a navigation runs from A. to B. through several 
; intervening parishes, and the tolls for the whole 
navigation are collected in those two parishes, 
they may be assessed in those two parishes for 
the whole amount, according to the proportion 
i collected in each. Bex v. Aire and Colder Navi- 
gation, 2 Term Kcp. 660 ; 1 E. E. 579. 

Where by a navigation act the proprietor was 
entitled to a toll of E?. per ton for goods carried 
from A. to B., or from B. to A., and to a propor- 
tionable sum for any less distance ; and was also 
enabled to appoint any place of collection. :• — 
Held, that the tolls for goods carried the whole 
voyage from A. to B. were rateable in B„ though 
in fact they were collected in a parish between A. 
and B., because the tolls become due where the 
voyage is completed. Bex v. Page, 4 Term Eep. 

| 543 ; 2 E. E. 454. 

Where the proprietors of an inland navigation, 
running through fourteen different parishes, were 
I rated to the poor of the fourteenth parish (in 
! which the profits arising from the whole navi- 
gation were received) in respect of the whole 
amount of the profits : — Held, that the rate was 
too high, and ought to have been apportioned 
among all the parishes though which the naviga- 
tion passed. Ilex r. Palmer , 2 D. & E. 793 ; 1 
B. 6c 0. 546 : 25 E. 11. 502. 

i Where a navigable river passed through several 
j parishes, and dues on tonnage became payable 
| for goods carried along the line of navigation, 
j and landed at a wharf locally situate within a 
] particular parish : — Held, that a rate on the 
proprietors of those dues, for their whole amount 
in that parish for the river tonnage, could not be 
considered as a rate on that part of the river 
locally situate within such parish, but as a rate 
on the part* of the river situate us well within 
thal parish is viihoiu t: j oust quentiy tl it 

it could not be supported. Bex v. Milton , 3 
B. & Aid. 112; 22 E. E. 317. 

The owners of: miEs in a township, in compen- 
sation for the loss of water occasioned to. them 
by an adjoining navigation, were allowed, by 
act of parliament, to take certain tolls at a lock 
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situate on the line of navigation, but in a Moon intis 

different township : — Held, that they were not 

rateable at their mills, in respect of the tolls so Barge Moored to Bed of Biver and made into 
taken. Bex v. Aire and Calder Navigation Co ., a p£ er< j, — A, moored a barge in the Thames 

3 B. & Ad. 533 ; 1 L. X, M. C. 90. between high and low water mark * the moor- 

ing’s, by which it was moored, were stationary 

Proportion to Profits.]-— The proprietors j n °th e bed of the Thames, and were in the 

of a river navigation are rateable in a parish 0 £ Greenwich- The barge was connected 

through which the navigation passes (though no a c hain with stairs on the land, the soil of 
riverage dues are received in such parish), in was not the property or in the occupation 

proportion to their profits upon the whole line 0 f a., and which was at that point a common 
of navigation. Rex v. Fortmore {EarV), 2 B. &B. '^^way- to the Thames. Movable planks were 
798 ; 1 B. & G. 551 ; 25 B. B. 505. laid from the shore on to the barge, and thence 

_ __ ' to another barge moored farther out in the 

Deductions for Expenses and Tenant s Thames and w pi c h always floated. By this 

Profits. ] : — The proprietors of a river navigation, means a p[ er was constructed, which, was per- 
formed under an act of parliament, are rateable llianen t]v kept there and used for embarking in 
in every parish through which it passes, in pro- steamboats and landing from them ; and A.dvas 
portion to the profit derived fromrihe navigation remunera t e d by the parties so using, and he had 
in such parish. Bclvy. Woking ^ 5 K & M. 39o ; tiie so ]_ e control of the pier : — Held, that he was 

4 A. & E. 40 ; 1 H. <fc W. 539 ; 5 L. J., M. O. 17. rft ^ ea p,x e to the poor-rate for Greenwich, as an 
The proprietors of a river navigation running 0CCU pj er 0 f [ aiit j j n the bed of the river. For refit 

through several parishes were entitled to claim a ^ QreemowU Overseers, 8 El. & Bl. 890; 27 
toll of 4 a*. The trustees fixed the tolls at is. tor L j M ^ g q • 4 Jur. (K.s.) 480 : 6 W. It. 279. 
the whole distance, and at different decreased * ’ 

rates for fixed portions only of the whole dis- Bloating Pontoon.] — A railway company owned 

tanee: — Held, that in calculating the sum at a pontoon which they used for a landing stage 
which the proprietors were to be rated in any f or a s team ferry across a tidal river. The pon- 
one parish, the proportion was to be ascertained tQOn ^ oa t e d, except at low tide, when it rested 
on a mileage calculation with respect to the U p 0n the lnud 0 f the foreshore. It was moored 
whole distance as regards the thorough trade ; to a pier, by the licence of the pier owners, by 
and on a mileage calculation with respect to the meails 0 f mooring chains. To protect the piles 
distance gone over as regards the short trade, 0 £ t ] ae p£ ev f r0 m being chafed by the mooring 
excluding in the latter case all trade in parts c } ia ins, the company had driven a pile into the 
in which the particular parish was not situated. p ec | 0 f the river, and with the permission of the 
lb. t , pier owners had bolted it and a cross-piece of 

In calculating the amount of profit, a de- t jmhor to the piles of the pier : — Held, that the 
duction for the necessary repairs and expenses com pany were not in occupation of land so as to 
must be made, the proportion of the particular ma fc e them rateable to poor-rate. Manchester, 
parish being ascertained where the repairs arc Sheffield, a nil Lincolnshire Rif. \\ Kingston^qnm- 
equal throughout the whole distance, by a Union, 75 L. T. 127 ; 60 J. l\ 789— C. A. 

mileage calculation. Ih . 

So a reasonable sum must be deducted for Barge attached to Posts — Movable Chattel.] 
tenants’ profits. Ib. — On a navigable river, the bed of which was 

Ho deduction is to be made in respect of sums vested in a corporation, a barge, the property of 
payable by the act of parliament, as compen- a n individual, was moored by means of two iron 
sation to persons injured by the navigation, out rings fixed to the barge and passed loosely and 
of the profits of the undertaking ; such sums niovably round two posts which had been placed 
being only in the nature of rent-charges, and j n the bed of the river twenty years before for 
not affecting the value of the occupation. Ih. the purpose of being so used, but without the 
Commissioners of a navigation having bor- leave and licence of the owners of the soil. The 
rowed 28,0007. on mortgage, and being still in barge could be, but had never actually been, 
want of funds, agreed to let the navigation and moved : — Held, that he was not rateable in 
tolls for ninety-nine years, the lessee, undertaking respect of the posts, inasmuch as he was not 
to pay the interest of the 28,0007. An act was shewn to have been in exclusive possession of 
afterwards passed confirming the agreement and them, nor of the barge, it being a movable 
empowering the commissioners to lease the navi- chattel. Grant v. Oxford local Board , 38 
gation and tolls for the remainder of the term to L. j >? M. 0. 89 ; L. It. 4 Q. B. 9 ; 19 L. T. 378 ; 
the persons entitled under the former, agreement, 17 xt. 76. 
and enacting that they should pay the interest 

of the 28,0007. yearly to the mortgagees, in default ^ Licence to use Moorings—Exelusive Occupa- 
nt which the commissioners might require the tion.] — The conservators of the. Thames were 
toll-collector to pay such interest to' the xnort- owners of flic soil and bed of the river and of 
gagees out of the moneys in his hands : — Held, moorings fixed to the soil of the river. W. used 
that the interest paid by the lessees was in the moorings to moor his hulk, as a cord depot., 
substance a rent, and that' the rate ought to be under the following document : “We, the 
:• calculated upon it, and, that the- lessees were not conservators of the Thames, grant to W. liberty 
occupiers under a beneficial lease, though the and licence to fasten, ami thenceforth keep 
interest was only about 1,4007. a year, and the fastened, his coal hulk to the moorings [laced by 
annual eanii igs a the rime « f making the rate the conservators in the river, until either party 
were 3.4187. (from which, however, about l.OuOb shall have given to the (fiber one calendar 
was to be deducted for repairs, dux), one year’s month's notice in. writing, in. consideration 
value being no t iierio , and here being no win e i W. rgr * ^ t< pay on ai is flic expenses 
proof thru the 1 nt \ ns unduly sir ill 7m 4 . 01 placing and main aining . id repairing the 
Chardin, I B. A Ad. 926 ; 9 L.X (O.S.) M. C, 121. moorings the annual sum of 30 IF W. was 
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and corporation of the city of London in' the bed 
and soil of the river. It does so for the purposes 
stated in that act, for the execution ; of ■■ which; 
various powers are conferred upon the con-: 
servators. ■ The.' conservators passed -a- resolution 
giving permission to C. to lay down moorings, 
attached to which- they might (place '-a derrick- 
hulk, 5 1 0 feet from the r i ver wal f ; t h e w ork of 
laying down these moorings was to Be done to 
the satisfaction of the conservators, and was to 
remain '“on. condition that the accommodation 
be assessed, and the rent paid, thereon ; and that 
the hulk be not used for storing .coals.”'- The 
purpose of so mooring the hulk was that of 
fastening and holding coal :'vessels r ; while '.they 
were unloading and transferring their cargoes to 
barges and lighters. The derrick hulk was held 
in its position by chains and anchors set in large 
stones, and ballast placed in holes dug in the bed 
of the river, and the work of so placing the stones 
and ballast was performed by the conservators, 
the payment for the work being furnished by C. 
The conservators reserved to themselves power to 
remove the hulk at a week's notice. The derrick 
hulk could only be removed by being itself, 
loosened from the chains attached to the stones 
and ballast : these holdings in the river continu- 
ing feed as before : — Held, that C, was liable to 
be rated to the relief of the poor of the parish 
■’’(within which lay that part of the river where 
the derrick hulk was moored) in respect of the 
profit derived by him from its employment, as he 
must be treated as a person in occupation of a 
part of the soil and bed of the river, Oort/ v. 
Bristow, 4fi L. J., M. 0, 273 ; 2 App. Cas.262 ; 3rt 
L. I. 51)5 ; 25 W. It. 383 — H. L. (E.) 


Derrick always Afloat, and subject to be 
Moved.] — Persons were possessed, of a derrick 
for loading and unloading (but not storing) coals 
in the Thames, which was moored within a 
parish under a licence from the conservators, in 
the following manner, viz. by two single-fluked 
anchors on the side nearest the shore, and by two 
stones on the channel side, and by two stream 
anchors one at the bead and the other at the 
stern. The anchors and stones (which could be 
hauled on board by the machinery on the der- 
rick) were merely dropped into the river, no force 
being used for the purpose of fastening them, but 
only a small quantity of ballast being removed 
in the bed of the river to enable the stones to lie 
flat. The derrick was always afloat, and was 
subject to be moved to any other part, of the 
river, at the pleasure of the conservators : — Held, 
that the owners of the derrick were not liable to 
be rated to the relief of the poor in respect of 
these moorings. Cory v. Greenwich Overseers, 

41 L. J., M. & 142 ; L. K. 7 C. P. 499 ; 27 L. T. 

150. 

A local act authorised commissioners to make 
a rate upon all persons occupying or enjoying 
“ any messuage or tenement, land, shop, warehouse 
or other building, wharf, yard, storehouse, ground, 
cellar, hereditaments or premises,” A steamboat 
company occupied the ground floor of premises 
called the Mill, abutting on the Thames, and 
constructed a pier or landing-place in connection 
therewith. The pier consisted of floating barges, 
boarded over, and kept in their places by cables 
fastened to anchors sunk in the bed of the river. 

The barges were connected by wooden bridges, 
with a platform resting upon an abutment, and 
made fast to the wall of the premises occupied 
by the company. Passengers embarking by the 
boats passed through the ground floor of the 
building, where a fare was paid, and proceeded 
over the platform, bridge and barges to the 
boats. The upper part of the mill was occupied 
by S. The steamboat company was rated in 
respect of “tenement, land, landing-place and 
premises, and the brow or brows, barge or barges, 
lying upon, fixed to, or connected with the same 
tenement, laud, landing-place or premises, and 
the easement or easements, anchorage or anchor- 
ages, held, used or enjoyed therewith” ; and S. 
was rated for “i 
the steamboat pie: 

valid, being laid, not on the floating pier, as di: 

tinge ishu! from the land, but upon the landing- . * 

place and premises, together with the floating | poor ; that the soil on which the piers were built 
pier, by which the occupation of the land was i was vested in them, and that they wore the oecu- 
rendered more valuable. Bet/.x. Zeith, IK1.&B1. ! piers of the piers, but their occupation was not. 
121 ; 21 L. J., 11 0. 119 ; 1 ti Jar. 522. i so connected with earning the duties as to make 

Held, also, that the rate on S. excluded the them rateable in respect of ^ the piers. AV tv 

ground floor and lam ig pied by the Shop eh am ILirhonr^( t ouim s oters v. L-meniff 

upai and tl < lie no * >ject \ s no Overseers. 39 1.. J.. II. C. 121 ; L. id 5 Q. id 489 : 
rated twice. IJj. ' , 22 L. IV 434. . 

When ha. rbou r comm i ssi on i rs in w h om t h o s» >1 1 

Derrick fixed in Permanent Way, ]—The20&21 of t ho hurl t ur is not vested, bu who u et py i Ik 
Y ict c. ixlvii, (the 1 uimes Conservancy Act! adjoining quays, are nuth vised h levy lues upon 
vests in the conservators of the river Thames all all ships entering the harbour, and the same dues 
the interns of cheer wn ' L of tl lord mat i art i lyabic yhethei tin t nay a o rased oi not 


Occupation by Harbour Commissioners.]— By 

a local act. commissioners were appointed for 
improving the harbour of New Shoreham. By 
s. 2<>, the property of all the wharves, quays, 
buildings, . . . and of all works erected in and 
about the harbour, in pursuance of the act, was 
vested in the commissioners. By a. 27, t lie com- 
missioners were required to deepen, cleanse and 
enlarge the channel of the harbour and t o make 
new piers, with the necessary w barfing, to confine 
the channel* opposite to and near the intended 
entrance into the harbour. By s, 83, after the 
piers had been made, there was to be paid by every 
person who should import or export any mer- 
chandise within the limits of the harbour, certain 
duties. The commissioners enlarged the channel 
so as to make anew entrance in the harbour, and 
built new piers, as authorised, and received duties 
mill and premises, exclusive of j on all merchandise brought into the harbour 

-Held, that the rate was j Held, that the soil in the channel was not vested 
"is- j by the statute in the commissioners, and they 
er- ' were not the occupiers so as to be rateable to the 
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the fact that many of the ships use and are 
attracted to the harbour by the existence of the 
quays does not so connect the dues paid by such 
ships on entering the harbour with the occupa- 
tion of the quays as to entitle the rating authority 
to take such dues into account as enhancing the 
rateable value of that occupation. Blyth Har- 
h,mr Commissioners v. New sham and South Blyth 
Overseers, 63 L. J., M. C. 274; [1894] 2 Q. B. | 
675 ; 9 Hi 618 ; 71 L. T. 34 ; 59 J. P. 4--C. A. 

Part of Pier beyond Low-water Mark.]— A 

company received tolls for the use of a pier, which 
extended from the shore into the sea for several j 
feet beyond low-water mark. The pier was con- 
structed of a wooden deck resting on iron piles | 
driven into the sands, so that the water flowed j 
under it, and no alteration was made in the line i 
of low- water mark : — Held, that the part of the 
pier beyond low-water mark, being beyond the 
realm, was not extra-parochial within 31 & 32 
Viet. e. 122 (the Poor Law Amendment Act, 
1868), s. 27, and as such annexed to any other 
parish, nor was it an accretion from the sea, and 
that, therefore, that section did not enable it to 
be rated. Blackpool Bier Co. v. Fylde Union, 
46 L. J., M. G. ISO ; 36 L. T. 251. 

Where a parish comes down to the bank of a 
river there is primft facie evidence that it extends 
to the middle of the river. A pier leading from 
the bank into the river beyond the low-water 
mark, and consisting of a fixed platform sup- 
ported on piles w ithin two or three inches from 
the bank, and a floating barge moored close to 
but hot attached to the platform, is to be held as 
being within the parish, and therefore rateable. 
J 1 Cannon v. Sinclair , 2 El. & El. 53: 28 L. J., 
M. 0. 247 : 5 Jur. (N.S.) 1302 ; 7 W. R. 567. 

19. Docks and Whakves. 

Occupation exclusively for Public Purposes — 
Benefit to particular Section of the Public.] — 

By local acts, commissioners were empowered to 
make and maintain docks in the river Tyne, and 
for that purpose to borrow money upon mortgage 
of the rates and dues to be levied under the acts ; 
such rates and dues to be applied, first, in making 
and maintaining the docks ; secondly, in paying 
the interest of the, loan ; and, lastly, in appro- 
priating yearly a certain amount as a sinking 
fund for repayment of the principal. It was pro- 
vided that if, after such appropriations, and before 
complete payment of the principal, there should 
remain any surplus, the commissioners should 
from time to time lower the rates and dues' to the 
amount of such surplus. The commissioners 
were also empowered, after payment in manner 
aforesaid, to appropriate yearly a certain amount, 
the whole not to exceed 1 0,000b, to be invested 
as a fund for extraordinary repairs and expenses ; 
and if, after such accumulation, there should be 
any surplus, the commissioners were empowered 
to reduce the rates to the annual amount neces- 
sary for the maintenance and working of the 
docks. The docks were completed and used by 
ships frequenting the river Tyne, and the com- 
missioners received an income of 10,000b i per 
annum from the rates and dues Hold, that the 
commissioners were rateable in respect of their 
occupation of the docks ; . ; such occupation not 
being es dusively for public purposes, but pro- 
ducing a benefit only to a particular section of 
the public, ainl there being nothing in the acts 
expressly excluding, in the event of a surplus. 




the payment of poor-rates out of the funds in the 
hands of the commissioners before the rates were 
reduced. Tyne Improvement Commissioners v. 
Chirton Overseers , 1 EL A EL 516; 28 L. J., 
M. C. 131 ; 5 Jur. (N.S.) 865 ; 7 W. R. 242. 

Docks were vested in trustees to be kept up 
by rates levied on vessels using the same ; the 
moneys derived from the rates were to be applied, 
first, in paying interest on a debt which had. been 
incurred ;* secondly, in maintaining the docks; 

I and lastly, in reduction of the rates : — Held, that 
j such trustees were beneficial occupiers of such 
I clocks within 43 Eliz. c. 2, and were consequently 
I liable to the poor-rate in respect thereof. Mersey 
Boohs and Harbour Board v. Cameron , 20 C. B. 
(N.S.) 56 : 11 H. L. Gas. 443 ; 35 L. J., M. G. 1 ; 
11 Jur. (N.s.) 746 ; 12 L. T. 643 ; 13 W.LR. 1069. 

Shares made Personal Property — Annual 

Profit.] — Lands purchased by a company, and 
converted into a dock, according to an act which 
declares that the shares of the proprietors shall 
be considered as personal property, are rateable 
in proportion to the annual profits. Bex v. Hull 
Booh Co., 1 Term Hep. 219. 

In different Parishes— Mode of Assessment.] 

—A clock company were proprietors of several 
docks, made at different times and under succes- 
sive acts of parliament. The docks communi- 
cated with each other and with the river Humber, 
and extended into several parishes. Every vessel 
paid a single toll which became due on entry into 
the docks, and was paid then, or on clearance 
outwards, and the vessel was entitled by such 
payment to go into any one or more of the docks 
at the will of her own master, or under the direc- 
tion of the company’s harbour-master, who had 
powers for regulating the position of vessels. All 
the payments, at. whatever dock received, were 
carried to one general account : — Held, that the 
poor-rate upon so much of the docks as lay in 
any parish must be assessed, not according to the 
actual receipt, in the parish, but to the proportion 
which the area of dock within the parish bore to 
the entire of the docks ; for that in such a case 
an assessment on the acreage principle was 
unavoidable, though an assessment on the basis 
of earnings within the parish is preferable where 
the nature of the case permits it. Bey. v. Hull 
j Dock Co., 18 Q. B. 325 ; 7 Eaihv. Gas. 836 : 21 

L. J., M. G. 153 ; 16 Jur. 543. 

Under acts of parliament the docks in different 
parishes on both sides of the river Mersey were to 
constitute one estate under one management. 
Kates were charged to the vessels entering any 
one of the docks ; and a vessel having paid for 
entering one of the docks, could use any of the 
docks of the same class on either side of the 
river, or of a higher class by paying the difference. 
The docks on the Liverpool side were much more 
frequented than the docks on the Birkenhead 
side : — Held, that in rating to the poor-rate the 
docks; on the Liverpool side, they were not to be 
treated as one system of docks with those on the 
Birkenhead side ; but the earnings and outgoings 
of each set of docks must he kept . [is 1 met, and 
the Liverpool docks rated according to the net 
earnings on that- side. Mersey Boohs and 
Harbour Board v. Liverpool Overseers, 41 L. J., 

M, 0. 161 ; , L; B. 7 Q, B. 4)43 ; 26 L. T. 868 ; 
20 W, R. 827. 

A dock company owning a series of docks, 
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profit .wtii-ch it derives from the portion of its the warehouses and buildings. The whole area 
•docks situated in that parish and not according is lighted and watched at their sole expense. In 
to the water area therein, unless it is impossible a watching and lighting rate, imposed under the 
to estimate what proportion of the whole profit above act, the company was rated, in respect of 
lias been earned in each parish. Mersey ■ Docks the whole area, at a rate* in (the ;poiih.dThiIcc 
v. Liverpool and Mersey Dorks v, "Birkenhead greater than that at w hi eh the occupiers of lain 1. 
(L. B. .8. Q* B. 447) followed, Bey. v. Kingston- were rated. • .'Oh - an.; appeal - in- -'respect-.. of . the 
upon-HuU Dock Co. (18 Q. B. 825) commented ninety-five acres, from 'a,: '.decision of. sessions 
•on. A dock company which is prohibited from confirming the rate Held, (by Lord Campbell, 
charging; tolls for running powers over railway C.J., Wightman and Crompton, JX, .--that the 
lines and tramways belonging to it, is not rate- company was rateable at a higher rate in respect 
able in respect of the rent which a hypothetical of the ninety-five acres, for that; such acres were 
tenant would give in respect of the lines if there “property other than land, ■’ and ejusdem generis 
■were no such statutory restriction. London County with houses and buildings ; but by Erie, J., that 
Con noil v. Drith Overseers ([1893] A. 0. 582) the company was rateable at the lower rate, for 
•explained. Sculeoates Union v. Mull Docks Co., that the ninety-five acres were land . r DeUr v. 
54 L. J., M. C. 49 : [1895] A. C. 186 ; 11 11. 74 j West Ham Overseers. 2 El. te El. 144 ; 28 L. J., 
71 L. T. 642 : 43 W. R. 623 ; 59 J. P. 612— M. C. 240 ; 7 W. B. 586. 


Rateability — land Covered with. Water.] — statute for regulating the poor of Southampton, 
A dock company were owners and occupiers of every person who shall let out his house in 
.a dock for the reception of ships, with, quays, separate apartments or ready furnished lodgings, 
warehouses, cranes, weighing machines, and other or shall let tenements built on the ground 
works, and also of railways or tram roads for appurtenant to his principal dwelling, shall, lor 
transporting traffic to and from the docks, and the purposes of the act, be deemed to be the 
communicating with their warehouses and with occupier thereof. The Southampton pock Com- 
other railways. The railways or tramroads were pany were the owners, but not occupiers, of the 
made under the powers of their act, and were custom-house, a manufactory, and several work- 
free to the public on payment of certain tolls, shops. The manufactory and workshops were 
By the Local Government Act (21 & 22 Viet, within the inclosure of the company, the custom- 
•c.*98), s. 55, the general district rates shall be house was built on land of the company at a 
made and levied upon the occupier of all such distance: — Held, tha( these words did not apply 
kinds of property as are assessable to the poor- to any of the premises in question, Bey. v. 
rate, subject to this, among other exceptions, Southampton Dock Co,, 6 Railw. Cas. 428; 14 
that 4 * the occupier of any land covered with Q. B. 587 ; 20 L. «L, M. C. 155 : 15 Jur. 268. 
water, or used only as a canal or towing-path for _ 

fhe same, or as a railway constructed under the j — — Floating Dock attached to Building 
powers of any act of, parliament for public eon- Yard.]— M. occupied a shipbuilding yard adjoin- 
veyance,” is to be assessed at one- fourth only of ing a public tidal and navigable river, and oppo- 
the net annual value : — Held, first, that the dock site to it he had a floating dock for the purpose 
was land covered with water, within the excep- of repairing ships, which floated at high water 
tion, and therefore rateable at onc-fourtli only of and grounded on the bed of the river as the tide 
the net annual value. Kcicport Dock Co. v. fell. To enable the workmen to get to their 
Xeioport Local Board, 2 B. & H. 708; 31 L. J., work, a plank went from the yard to the dock, 
M. C. 266 ; 9 Jur. (N.s.) 73 ; 6 L. T. 456. to which it was fastened by a rope, to prevent it 

falling it it should happen to be accidentally 
— — Property other than Land.] — Held, pushed off the dock. The dock was moored by 
secondly, that the warehouses and other adjuncts four chains to the bed of the river and to the 
to a dock are rateable at the net annual value, lb. yard; the chains could be easily slackened or 
Held, thirdly, that the railways or tramways cast off by the hand, and this was done every 
were constructed for public conveyance, within time a vessel was docked or undocked. I lie 
the exception in 21 A 22 Viet. c. 98, s. 55, and harbour-master had power to remove the dock 
therefore rateable at one-fourth only of the net when the convenience of the harbour so required, 
annual value. Ik. The dock, when moored, was alternately in the 

By 3 A 4 Will. 4. c. 90, s. 33, owners and oceu- same parish as the yard, and in the respondent 
piers of houses, buildings, and property (other parish, the water being the boundary. AL was 
than land) rateable to the poor in any parish, are rated for the building yard, “ with floating dock 
to be rated at “a rate in the pound three times attached,” at an amount which was the aggre- 
greater than that at which the owners and gate of the separate rateable values of the yard 
JUmhcrs nf land shall be rated” By s. 34, and of the dock. The sessions having affirmed 
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could be received for repairing purposes. They was what a tenant from year to year would be 
were attached to piles and “dolphins'’ by means expected to give for them . Mm'sey JJoem mul 
of shackles which could be easily detached and Harbour Board v. Bpyienhead. Chyrsm t ^ . 4*: . 
joined to the land by a movable gangway. They L. J., M.. 0. 141 y L. xw b Q., b. x*n ■■44 b. I. 
could be towed out. hut, as a matter of fact, had 45b ; 21 W. B. 913.- 

not been moved except for repairing purposes . E]atering Docks.]-™ By 

for ten and tour years respectively they were Geo 3 ^c. 56. the Hull Dock Cohere 

rated as being in occupation of land over which ifc . 7 . • ^-.m- r r„ n 

they floated, and to which they were attached, empowered to ma tan ft hi aa m 01 do^ cm cwtani: 

arid also that the oceumtion of the land was crown lands granted to them foi that purpose- 
an 1 also mat tnc occupation or tne lana v\a. the narish of T. : certain duties were to bo- 
enhanced by reason of their being attached and m ■ t “ e _ I 7 111 :, ’ b r Q tO •« 

used in connection therewith Held, that they payable to^ the compa.y h v 


harbour was synonymous with port, so that the 

Use of Sheds not amounting to Exclusive duties attached on all ships entei mg the poi t 

Occupation.] — A. & Co, used certain quay space whether they came m o 1 1 v <■ • s 1 ^ 

and sheds appropriated to them bv a board of | ie company were ratea e -I 1 ^ 

management for ten years, paying the stipulated duties on ships which actually c» d 

charges. The sheds, which were constructed on dock, those duties being pio i s - l ‘ } *> 

the quay, consisted of a range of quays covered ^ au< ^ * n T. accruing Hieie , (*-) y- -y L 

by one roof, and subdivided by partitions reach- not rateable in 1. for t ic c C v J ' ; ; 

ing to the roof into a store or shed, a transit duties which were paid oy smp& 11 '* ) f 
slied and two open sheds. The store shed was using it. Beg. w Hull JJoe » Ah. / h >» - * 
provided with doors and locks, and was used by Ig J?» v- 11*. 

A. & Co. for holding stores for their ships when marveS — What are.] — One side of a canal 

m port. Ike transit shed was situate about the b c01lsisted 0 £ the natural around where- 
centre of the rouge of sheds, having open sheds rtioulfir persons were allowed to land their 
at each . end of it. Theie were sliding doois |- b f or w hicli no acknowledgment was paid, 
communicating at each end with the open sheds, ^ considerably increased the tonnage 

and one on each side commuiucatmg with the ,_ HeI(1 t t0 be a wha rf within the- 
romlway ami the dock respectively Bus shed { - , E t - s 0aimi ^ nud thero- 

was used for the reception ot goods liable to • liaWe as such to be rated. Mm v. 

duty, but upon which no duty had at the t me r . e „ D & R _ 7fi3 7 B . * tv 

been paid. Each door of the transit shed had t T T , ti T p 

two locks : the key of one lock was kept at ,M ’ 0 lj ' J ' *- ' '' ' 

the custom-house, and the key of the other by Rateability of Tenants.]— The appellants 

A. & Co. : whenever a vessel was discharging, were jn the occupation of two wharves, at a 
and at all times during the day, the transit shed vearly reut as tenants, under the trustees of 
was open, and the servants of the board went in £ be B ; ute Docks . la j. es pect of sroods shipped 
at their pleasure, for the purpose of examining from 01 . upon , he wharves, the appellants paid 
the goods therein, or for any other purpose con- to tho trustees a H xed sun.; which by the Dock 
nested with their duties. When the shed con- Act was aut h 0 ri 8 ecl to be received in respect of 
tamed goods or ship stores belonging to A. & Co., all lall( j C(1 or loa(ted u , )0n from the 

they were watched at night by watchmen wha “ t in add ition to the tonnage rates paid by 
employed by them Held, that the board hail thc sllip pftss i ng into or out of the dock. Xo. 
not parted with thc occupation ot any part of dues ohal .g ed on goods brought upon the 
such sheds so as to render A. & Co. rateable m wb arves, and not shipped into the dock :-Heid, 
respect ot such occupation. Mian. v. Liverpool t j iat tbe daes were paid in respect of the use of 
b. J a H. C. OJ ; L. h. J Q. B. IbO ; wharves, that in assessing the wharves to 
,iu Li. a. \\ . h. art). the poor-rate they were to be taken into account 

Warehouses — Senarate Rateshilitv 1 iu ascertaining the rateable value, and that the- 

warehouses beparate Rateability. j— al)pellMlts were liable to be rated in respect of 

Ihe appellants were owners and occupiers ot ^ Her,, v. Umoten Iron Co., Ill B. & S. 208. 
docks, and of warehouses, workshops, &e, r con- J ’ 

nected with their docks, and were -rated to the Bight to Distrain Warehoused Goods for 

poor-rate separately for each, Nos, 1—8 being R ates or lolls.]— See Green v. ,Sf. Katharine 
the warehouses, So., No. 9 the docks. They xtoelt Co., 19 L. ,J., Q. B. 58 : 13 Jur. 1110. 
were compelled by statute to keep up the docks ; 

and the working expenses, &c., taken as a whole, Deductions — Cost of Collection — Tenant’s 
exceeded the income, the chief expense being Profits,] — The Mersey Docks and Harbour board, 
the keeping up the docks and basin iso. 9. The are incorporated by certain acts, under which 
premises in the other eight items were each they hold docks ami other proper!} connected 
capable of separate beneficial occupation apart with thc docks, ami they arc authorised to levy 
from their connection with the docks ; but each dock rates and duties from the owners of vessels- 
was enhanced in value by reason of its proximity and goods for tho privilege of using the docks, 
to and connection with tho docks Held, that and they are bound to apply the dock rales and 
tho separate rating of items 1 — 8 was right; for all money leceived by them from the dock 
Hint as each sul jeefc was caj able of b, nehcial prom rtv ace m / to it c iireiitions ol. thc ac.d. 
occupation, it was tl refort m able notw h- flicre are no share olders, and no persoi ! ri \ 

- andiug its cf me tiun vt li thc docks, which as ci. personal ad van tag( ' emolmneut whatsoever 
a whole, _ produced no profit ; ami that they from the mono} received b} the corporation, and 
ought to De rate 1 a tn 1 enhanced v due ivhich all tl e rat - % re appro united in payment of fill 
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expenses and charges of collecting the rates and 
the several other purposes specified in the acts, 
and the residue in repaying money borrowed. 
The corporation having been rated to the poor- 
rate Held, that the corporation was not 
entitled, in addition to the cost of collecting 
the rates, to a deduction for tenants’ profits. 
Mersey Docks and Harbour Board v. Liverpool 
Orer seers. 43 L. J., M. C. 33 ; L. 11. 9 Q. B. 84 ; 
29 L. T. 454 ; 22 W. B. 184. 

Tenant’s Fixtures.] — Cranes, steam 

engines, shears, and other heavy machinery 
■attached to the freehold and essential to the 
business, but capable of being detached as easily 
and with as little injury to the freehold as other 
fixtures put up for the purpose of the tenant’s 
trade, and usually valued as between incoming 
and outgoing tenants, are not an allowable 
deduction. Allan v. Liverpool Overseers, supra. 
8.3k, Beg. v. Southampton Bock Co., ante, col. 

li.jSb. 

Allowance for Direction. J — A dock was 

constructed by public commissioners under an 
act of parliament which gave them no power to 
remunerate themselves out of the dock funds for 
their services: — Held, that a deduction (under | 
the head of disbursements) of 500b as allowance 
for direction 55 ought not to be allowed. Beg. v. 
Tyne Improvement Commissioners , 0 L. T. 489. 

Watching.] — A deduction of 150b for 

watching which was done by a police boat pro- 
vided and paid for out of other than dock funds 
ought not to be allowed. Ib. 

Movable Plant— -Towage.]— A deduction 

(under the head of movable plant) of 1,200b for 
a steamboat used for towing barges when filled 
: With mud out to sea and back was not allowable 
while the boat was used only for the work of 
constructing the dock ; if it became necessary 
for permanent use in removing silt it would be 
a deduction in future rates, lb. 

Capital — Cash Balance.] — A deduction 

(under the head of capital for carrying on the 
dock) of 500b for cash balance ought not to be 
allowed, but a deduction in respect of stores in 
hand ought to be allowed. Ib. 

Bates and Taxes.] — The allowance in 

respect of rates and taxes should be upon the net 
rateable value of the property after the rates and 
taxes themselves have been deducted. 1 b. 

20. Ferries axd Way-Leaves, 

Ferry Boats— Tolls and Landing-places.]— A 

company was incorporated, and empowered to 
establish and maintain a ferry over the public 
tidal and navigable river Tyne ; to take lands 
and erect ferry-houses and landing-places on 
either side of the river, and to receive certain 
tolls for the passage of the ferry. The landing- 
places on either side were in the parishes of 
Forth and South Shields respectively; but the 
ferry boats, when working, were always afloat 
and in the parish of Lb: and they varied their 
< mrse in .toss lg ice ling to the state of the 
tide. The tolls (which were the only profit 
derived by the company from the terry and land- 
ing-places) were collected at the bomb Shields 
j in 1 ng-plaee. 4 h \ ;o n\ a uy h n mg >e< n assessed 
in the"parish of South Shields, as occupiers -of a 
ferry, landing and tolls, at one-half the entire 
net profit of the tolls; on appeal from that rate : 


— Held, first, that the tolls coidd not be directly 
rated as landed property from their connection 
with the. landing-places, nor indirectly by laying 
the -rate on the landing-places,, and .fci&apigThe 
half of the entire net proceeds of the tolls as the 
direct profit of each landing-place ; and that, 
therefore, the rate could not he supported. Beg. 
v. Mortis and South Shields Ferry Mo.,1 Eailwv 
Gas. 849 ; 1 EL & Bl. 440 ; 22 L. M. C. 9: 17 
Jur. 181, , ; . V d 

Held, secondly, that in rating the eland ing- 
places, the tolls should not be Antirely ^excluded 
from consideration ; but that; the landing-places- 
should be rated, as land rendered more valuable 
bv being available for the purpose of earning the 
tolls. Ib. , . . 

Held, also, that the mileage principle was not 
applicable, so as to assess A portion of the profits 
on the two landing-places according to the pro- 
portion which their dimensions bore to the length 
of the transit over the river. Ib. 

Owner in another Parish — Landing-place a 
Public Highway.] — The owner of a ferry residing 
in a different parish, but taking the profits of the 
ferry on the spot by his servants and agents, is 
not* rateable for such tolls in the parish, where 
they are so collected, and where one of t he termini 
of the ferry is situated, and on which shore the 
ferry-boats are secured by means of a post in the 
ground ; the soil itself at t he landing-places being 
the king’s common highway ; and the owner of 
the ferry having no property in or exclusive 
possession or it. Williams v* Jones , 12 East, 34. G : 

Ferry not Beal Property within 43 Eliz, c. 2.] 

— The lessee and occupier of an ancient and. 
exclusive ferry, not being an inhabitant resiant 
within the township in which one of the termini 
of the ferry is situated, is not liable to be rated 
there for any share of the tolls of such ferry ; 
for supposing a ferry to be real property, it is 
not such real property as is mentioned in 43 
Eliz. c. 2, the occupancy of which subjects the 
party to the relief of the poor of the place. And 
all the cases where parties have been held rate- 
able in respect, of the ' occupancy or receipt of 
tolls (apart from the question of inhabitancy), 
have been where they at the same time occupied 
real visible property connected with such tolls in 
the place where they were, rated. Her v. Mi eh el- 
son, 12 East, 330 ; 11 E. E. 398. 

Way-Leaves— Liability of Lessee.]— If A. has 

an exclusive right of using a way-leave oyer land 
which he holds in common with B., paying I>. a 
certain sum yearly, and has the privilege of using 
a way-leave occupied by 0., paying him so much 
per ton for the goods carried over it, A, is not 
rateable in respect of either of such way-leaves. 
Bex v. Jolliffe > 2 Term Hep. 90 ; 1 B. E. 437. 

A, having granted to B. a lease for years of 
way-leaves (for the purpose of carrying coals), 
and the liberty of erecting bridges, and levelling 
hills over certain, lands ; B. made the waggon- 
ways, inclosed them, thereby excluding all other 
persons, erected bridges, and bulk two Iioums 
on the land for his servants Held, that B. was 
liable to be rated for the ground called the 
waggon-way A Bern v. Bely 7 Term Hep. A)S. 

21. Lighthouses. 

Erected on Shore.] — A lighthouse erected on 
the- shore for conveying light to ships at sea L 

Sfclllfiu.,., 
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imiil bv the shipowners for the benefit so com- lighthouse 
munieated, but simply as a building. Bex v. tieular pa 
FowU 0 D. & II. 120; 5 B. & C. 814; 20 B. B. 417. tion in tl 

poor-rate 

Lease of land belonging to.]— The com- appears t 

missioned of Irish lights having let a portion of any .asses 
the lands held by them as such to a tenant from Port Com 
year to year at a yearly rent H eld, that the f ^ 6b . 
land so in the occupation of the tenant was not L. I . oo.q 
■exempt, as being land held for public purposes. 

Boat v. Bncldt\ 16 AV. B. 485. 

Occupation of Public Trustees — Merchant 
Shipping Act, 1854, s. 430.] — The appellants 
appealed against a poor-rate made by the respon- 
dents in respect of a lighthouse, telegraph station, 
houses, buildings and land in the parish ot 
Llanelian. The appellants were incorporated as 
n body of public trustees by the Mersey Docks p r0 ^p- tS 
and Harbour Act, 1857, and the property, powers, ccmTey 
rights and privileges of the Liverpool Dock ^nder 
Trustees, including the right to levy certain j n g px 
harbour 'and light dues on vessels entering the a p eX j 
port of Liverpool, were vested in the appellants. £ ree 0 f 
The tolls were so fixed that, with the other tithe 
receipts of the appellants applicable to conser- a ]i owa: 
vancy purposes, they should not he higher than cos ^ 0 -j 
necessary for conservancy expenditure, and there- 
fore no profits were receivable by the appellants a pp m >t 

from the occupation of any of the property. 1 he Fey.Y. — . v „ , 

lighthouse consisted of a tower and a dwelling- 553 . 2 Eailw. Gas. 629 ; 11 L. J. 
house adjoining. In the tower there was the j m . 686. 
light-room, and also a room used for working a 

telegraph wire from Birkenhead to Holyhead, Leased Line when not to 

maintained by the postmaster-general for the integral Part of leasing Compt 
exclusive use ‘of the appellants under an agree- but as independent Line, ]— A rai 
meat. The dwelling-house and other premises constructed under the powers or * 
were occupied bv servants of the appellants. The which formed a connecting linn 
tower of the lighthouse had no occupation value lines of three other companies, 
except as a lighthouse and a telegraph station time retained possession of such li: 
Held, that the tower was incapable of profitable for the use of it by such other cor 
occupation as a lighthouse, and was not rateable sequently, by an agreement be tv 
to the relief of the poor, but that, with respect mentioned company, therein oallcc 
to the adjoining houses, it having been found as and the three other companies, 
a fact that their value was enhanced from being <• the lessees,” which agreement was 


Mode of Bating — General Principles. j—i he 

amount on which a railway, when the railway 
company are themselves the carriers, is to be 
assessed to the poor-rate, is the rent which a 
lessee would pay, he being supposed capable of 
deriving from the use of the railway all the 
which accrue to the company from the 
mce of passengers, cattle and goods, 
he powers of their acts, such lessee find- 
unotive power, carriages, &e., and paying 
2iises incidental to working the railway, 
all usual tenant’s rates and taxes, and 
•ommutation rent-charge, and making 
.ce and deductions for the average annual 
repairs, insurance, and other expenses 
ry to maintain the way, its fixtures and 
mances, in a state to command such rent. 
Z. A S. W. By., 2 G. & D. 49 ; 1 Q. B. 
- - - — M. C. 98 ; 6 
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any parliamentary powers, eventually sold, 
enlarged and used, by act of parliament, for 
public conveyance, does not come within s. .55 
of the Local Government Act, 1858 (21 A 22 
Viet. c. 98), as a railway constructed under the 
powers of any act of parliament ; and is there- 
fore rateable in the full nett annual value. 
A". B. By. v. Leadgate Local Board , 39 L. J M 
M. C. 65 ; L. 1I.5 Q. B. 157 ; 22 L. T. 62 ; 18 
W. It. 691. 


commissioners, were to be defrayed out of the 
district rate. One section continued the limit 
of the act of 1848 as to rating railway property. 
By a local act of 1876 the limits of the borough 
were greatly extended, and the mayor, Ac., of the 
borough became the sanitary authority for the. 
extended borough. The act of 1 8 48 was repea let 1 
with the exception of certain sections. Among 
the excepted sections /that one which limited the 
amount of rateability of railways was not men- 
tioned, but nothing was said .specifically to put 
an end to that limited liability ' Held, upon the 

. A '!■ true construction of the various acts, 'public and 
buildings and | local, that there having been no express re voca- 
rateable to the relief | tion of the privilege granted in respect of rating 
ihall be rated at and j the railway at only one-fourth of its rateable 
times greater than j value, a borough rate calculated on its full rate- 
of land I able value could not.. be' maintained.-'- ; Walsall" 
of this act | Overseers '■ x. L. A A r . IP. By., 48 L. J,K. 0. 

4 App. Gas. 467 ; 41 L, T. 160 ; 28 


At Lower Sate — Within the term 

“Land.”] — By 3 A 4 Will, c, 90, s. 33, thi 
owners and occupiers of house! 
property (other than land) i 
of the poor in any parish s] 
pay a rate in the pound three 
that which the owners and occupiers 
shall be rated at for the purposes _ .... 

(watching and lighting) : — Held, that a line of j 5.7, 65, 166 
railway was land within the meaning of the W. 11. 52 — H. L. (E.) 
section ; and was therefore only rateable at the 

lower rate. Bey. v. Midland By., 44 L. J., Sheds to Protect Engines.] — A watching 

M. C. 137 ; L, K. 10 Q. B. 389 ; 32 L. T. 753 *, 23 j and lighting act authorised the commissioners to 
W. R. 921. ! make a rate upon all persons inhabiting, using 

A local lighting act made “all houses, build- or occupying any houses, shops, mills, sheds or 
mgs, erections, works, tenements and heredita- other buildings or tenements within the town- 
ments ” liable to be rated, and excepted “ land ” : ship : — Held, that sheds erected to protect 
— Held, that this exception extended only to land engines for tire more convenient working of a 
used for the purposes of agriculture or garden- coal mine were rateable, although it was con- 
ing, or any kind of mein vegetation, together ! tended that they were exempt as being merely 
with the roads and other matters which are ' accessorial to the engines. Brown v. Gran rifle- 
ancillary to those purposes ; and that heredita- ’ (Lord), 3 M. A Scott, 453 ; 10 Bing. 69. 
ments in which capital had been invested for ; 

habitation, or for purposes of profit from raanu- j — Sidings and Turntables.] — By a borough 
facturing or mechanical industry, were liable to improvement act, authorising a rate to be levied, 
be rated ; and therefore that a line of railway it was enacted that the occupiers of any land 
was liable. Midland By. x. Chaster field- Lighting used only as a canal or towing-path for the same, 
Commissioners, 1 Jur. '(N.S.) 797. S. C., riom. or as a railway constructed under the powers of 
Beg. x. 1 Midland By., 4 El. A Bl. 958 : 3 C. L.B. any act of-' 'parliament, should be rated at.ohe- 
•'"682 yfi.VTvR. 4T5.-' , v fourth part only of the nett annual value. Sidings 

and turntables, occupying about ten acres of 
— Under Local Acts — Ho express Revo- land, were used for loading trucks and carriages 

cation,] — Certain local government acts with goods, and also as a standing place for laden 

appointed improvement commissioners for sani- and unladen carriages, and were necessary for 
tary purposes over a district which lay partly conducting the traffic of the railway : — Held r 
within and partly without the borough of rateable at one-fourth only of their nett annual 
Walsall. The commissioners had power to lev}' value. Midland By. v. Birmingham Council , 
rates to defray the expenses they were bound 13 L. T. 404. 
to incur. The rate on any railway within the 

commissioners’ district was. bv a local act of Lines passing through Station— Con- 

1848, to be limited to one-fourth of the rateable tributing Birectly to Company’s Earnings. ]— 
value of the railway. A part of a line of Lines of railway constructed within the area of 
railway did run through the commissioners’ a railway station for the convenience of traffic, 

district, and was so rated under the local act as supplementary to the original lines passing- 

up to 1872. By the Public Health Act, 1872, through the station, but diverging from and 
urban authorities were constituted, and the rejoining them, are for rating purposes to be 
mavor, aldermen and burgesses of the borough, treated, like the original lines, as part of the 
in town council, became ail urban authority for, railway . directly contributing to the company s 
among others, sanitary purposes in the borough, earnings, and are assessable on the “ parochial ” 
Both bodies — the commissioners and the town system, notwithstanding that such supple-, 
council — were given powers to make rates to mentaiy lines be used for traffic destined to- 
defray the expenses incurred by them in the. dis- or coming from goods or coal yards, or for 
charge of their respective duties. In the grant standing and unloading goods waggons, or tor 
to the town council of rating powers nothing running goods trains, or for the standing of 
was said with regard to anv limit of rating upon engines and passenger carriages, or, at times 
anv particular kind of property. By the Public for shunting, or as bay lines into which local. 
Health Act, 1875, the town council was invested trains when emptied are shunted preparatory 
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district on that railway : — Held, that the sessions The rateable value of a portion of a railway, 
were wrong in point of law in adopting the consisting of the nett annual profits from the 
16,800k as the basis of the calculation and traffic upon the portion rated, cannot be increased 
absolute criterion without regarding the evidence by any part of the profits earned by the same 
of real value, or the fact of there beinc profit, traffic upon other portions of the line. G. & 
Beg.v. Eastern Counties By., 7 Railw. Gas. 900, m; By. v. IBrnghley Overseers, Z 5 L. J., M. C. 229 • 
18 Jur. 679. n. : 2 W. R, 160. X. R. 1 Q. B. 666 ; .12 Jur. (N.SJ 596 ; 14 L. T. 

" ' ' ’ . 548 ; 14 W. R. 779. 

Bringing Traffic to other Bines.] — A . _ . , _ 

railway connected with and rented by another Rateable Value of Line m different Parishes.] 
railway in a different parish, cannot be rated at —A line of railway passed through a parish, and 
an Increased amount, in respect of its contri- great accessions of traffic took place, on another 
butive value in bringing traffic to the other line, part of the line beyond the parish ; in such case 
but can onlv be rated upon its value within the the railway company is assessable in the parish 
rating parish. G. IK By. v. Pontypridd Union, only for the earnings in the parish, i.e. the gross 
as L.‘ J„ M. O. 93 ; L. R. 4 Q. B. 354 ; 20 L. T. yearly earnings in the parish, subject to expenses 
364; 17 W* R. 671. and deductions fairly applicable to that part of 

The Ely Valley Railway, the greater part of the railway which is in the parish, and the profits 
which was within the rating parish, supplied on the other parts of the line are not to be taken 
traffic to the South Wales Railway, which was into account as contributive value enhancing the 
beyond the parish. The South Wales Railway value in the parish. Ib. 

was the property of the Great Western, which Part of a line of railway passed through a dis- 
was also the occupier of the Ely Valley at a fixed trict where there were two other competing lines, 
rent : — Held, that the Great Western could not for the carriage of passengers and goods. The 
be rated as the occupier of the Ely Valley gross earnings in the parish, a part of this district, 
Railway at an increased amount in respect of its were more than absorbed by the expenses charge- 
value as a feeder, and in supplying traffic to able for the working thereof, plus the deduction 
other parts of their line. Ib. allowed by the Parochial Assessment Act; but 

on the basis of the receipts derived from the 

Long lease of Bine— Rent and Annuities.] — enhancement of the traffic on the other parts of 
The Reigate Railway Company leased their the system, the rateable value of the line in the 
line, which joined the South Eastern Railway parish was equal to 45 per cent, of the gross 
Company, at a certain rent, for 1,000 years ; and receipts : — Held, that the railway company was 
the South Eastern became, under the lease, the rightly rated at this amount. L. A JV. IF. By, 
occupiers of the line, working it iri connection v. Irthlhigborough Overseers, 35 X T. 327. 
with their own railway. The Reigate Company The legal principle of rating by ascertaining 
'was afterwards incorporated with the South the value of the land occupied in the parish, after 
Eastern by act of parliament, under which the the due allowances, is applicable to all cases 
amalgamated company was to pay to the share- where the same party, whether a company or an 
holders of the Reigate , Company annuities individual, occupies in different parishes land 
equivalent to and in lieu of the above rent; forming one entire property, though the profits 
and the Reigate line then became, part of the may he earned in different proportions, and with 
Won th Eastern line. Oft an appeal against two a different rate of outgoings in each. Beg. v. 
poor-rates, assessed upon the South Eastern as L . B, A S. C. By., 15 Q. B. 313 : 6 Raihv. Has. 
occupiers of so much of the Reigate line as 440 ; 20 L. J., Ml C. 124 ; 15 Jur. 372. 
passed through the parish of D. : — Held, that the In imposing the rate upon a railway company, 
rent in the one case, and the annuities in the the rateable value of the portion of the line oeeu- 
other, were not to be taken as the sole or con- pied in any particular parish is to be deduced 
elusive criterion of the rateable value. S. E. By. from a comparison between the particulars of 
v. Dorking Overseers , 7 Railw. Oas. 877 ; 3 El. profit and the outgoings arising in that parish, 

BX191 ; 2 C. L. R. 633 ; 23 L. J., M, 0.84 ; 18 and not by treating the whole line of railway 
Jur. 672. (trunk an brai 5 - 5 r neenih snbiect-ma r. 
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consideration, but not the amount at which the rental at which those lands with any 'buildings 
•company is rated in another parish. Ib, thereon were rated at the time of the passing of 

W i th regard to the rating in a particular parish , this act.*’ The company was empowered under 
the line is to he rated, not in the proportion the act to make certain railways and works 
which the length of the line therein bears to the forming one entire system, and they took and 
whole line, but in the proportion that the receipts used land in a parish for making a part of the 
ih such parish for traffic bear to the receipts railways and works. The part of the railways 
throughout the whole line. Reg. v. L. <§' S.-W, and works in the parish were completed and 
Ily., I Q. B. 558 ; r 2 Kailw. Gas. 092; 11 L. J., opened for traffic ; but other parts of the entire 
M. G. 93 ; 6 Jur. 686. . system were not completed. The assessment of 

the land with the railway and works to the poor- 
# Increase of Earnings in one Parish — Oecupa- rates and other rates in the parish was below the 
tion, in another.].— The Reigate line brought a assessment of the land with buildings thereon 
great deal of additional traffic to the main line of before, the act was passed : — Held, that the com- 
the South Eastern,, and that company derived pany was liable to make good the deficiency in 
benefit from the Reigate line. If in the market, the assessment until the entire system of railways 
it might be an object of competition between the was completed. Reg. v. Metropolitan District 
South Eastern and other railway companies, the Mg,, 40 L. J., M. C. 113 ; L. R. 6 Q. B. 698. 
traffic on the main lines of which would be in- 
creased by the possession and control of the Effect of Branch Lines.]* 

Reigate line : — Held, that these were matters } r n ’ 

.giving additional value to the occupation of the eating with its 
Reigate line in the parish of D., which, though shareholders 
lying in other parishes, ought to be taken into 
.account in rating 
held, by Erie. J 


A railway company 
had become possessed of a branch line commimi- 
'ts main line, on the terms that the 
of the company by whom the line 
. _ was made should become stockholders in the 

r , the line in that parish ; but company to an amount calculated at the expense 
that the earnings in other of making the line. This branch line eommuni- 
paiishes, though increased by the occupation of cated with the lines of three other companies, 
the Reigate line in the parish of 1)., ought to be and the company worked the branch at very low 
rated in those other parishes, and not in D. fares, in order "to divert the traffic from the 
8. E. My. v. Dorking Overseers , supra, coi, 1659. other lines on to its own line ; the consequence 

was that the sum actually earned on the branch 

Liability to make good Deficiency in Rates lino was very small. If the branch line was in 

by reason of Lands taken.]— The East London the market, either of the three other companies 
Railway Act, 1865 (28 & 29 Yict. c. li.), autko- would, in consequence of the traffic which it 
rised the making of several small railways, and would bring to their line, be willing to acquire 
the taking possession of lands for that purpose, it upon the same terms in every respect as those 
Bach of these railways passed through more than upon which the company held it, and would 
one parish. The 128th clause of the act declared, then work , it in a similar manner to that in 
That if and while the company is possessed which it was worked by the company H eld, 
under this act of any lands assessed, or liable to in assessing to the poor-rate a part of the branch 
be assessed, to any sewers rate, consolidated rate, line passing through the parish, that the fact 
poor rate, police rate, main drainage rate, church that three other companies would be willing to 
rate, or other parochial or ward rate, they shall pay what was equivalent to a large rent for it 
from time to time, until the railway or the works was to be taken into account as an element in 
thereof are completed and assessed, or liable to ascertaining the rent at which it might reason - 
be assessed, be liable to make good the deficiency ably be expected to let from year to year. .Reg. 
in the assessment for such rates by reason of v. L. jY. W. By ., Kempston Rate, In re, L. R. 
those lands being taken or used for the purposes 9 Q. B. 134 ; 29 L. T. 910 ; 22 W. R. 203. 8. C„ 
of the railway or works ; and the deficiency shall nom. Reg. v. Bedford Assessment Committee , 43 
be computed according to the rental at which L. J., M. 0. 81. 
those lands with any buildings thereon are now 

rated.” A portion of one of these railways was — Increased. Traffic on Main Line,] — The 
completely constructed in one parish, and was rateable value of land in a parish may be increased 
worked there. Till its completion there, the by its producing a return to the occupiers out of 
•directors had paid in that parish the deficiency the [parish, as where a branch railway occupied 
rate as provided in this clause. On its comple- by a company owning a main line into which it 
tion there, they claimed that they should be runs, produces a profit by virtue of the traffic 
relieved from the deficiency rate: — Held, that which it causes over such main line. L.%N.VT. 
the rate was properly a parochial rate, and that. By. v. Cannock Overseers, 9 L. T. 325. 

•on the completion of that portion of the railway 

in that parish, the title of the parish officers to Right to Consider,] — In assessing a 

•claim the deficiency rate there had ceased. East branch line of railway, which branch is leased 
Loudon Jig. y. Whiteehureh, 43 L. J., M. 0. 159 ; to the owners of a main line into which it runs, 
L. R. .7 H. L. 81 ; 30 L. T. 412 ; 22 W. R. 665. the parish authorities are not entitled to take 
By a railway act it was enacted that u while into consideration in the assessment the value of 
the company is possessed under this act of any the line to such owners of the main line, in addi- 
lands assessed, or liable to be assessed, to any poor tion to the nett profits as derived from, the traffic 
rate,” and certain other rates, £! they shall from passing through the parish. &. W. By. v. Pont y- 
time to time, until the railways or the works are pridd tlmdn, 38 L. J., M. C. 93 ; L. R. 4 Q. B. 
-completed and assessed, or liable to be assessed, 354 ; 20 L. T. 364 ; 17 W. Ik 671. 
the. liable to make good the deficiency in .the. : 

assessment for such rates by reason of tic se lands Payment made in Lieu of Profits,] — The 

being taken or used for the purposes of the rail- R company, being empowered to make a branch 
way or other works by this am authoris d ; and line from their railway to join the E. railway, 
the deficiency shall be comput 1 1 according to tl e an i groe nent was enter id into by thoeomj ar it - 
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occupier of the part of their half of the rail- 
1 * irish, the rateable value of this, 

Lrrived at by taking the amount 
'estern’s profits in the parish,, 
i sum which the Midland, if 
the right of running free, would 
to the° Great Western in respect 
the railway : — -Held, that this 
"tV and that the rateable value of the 
t Western’s occupation in B. was the 
amount of their own profits in that parish., 
aneed only by the value to them, of their 
free over the Midland Company’s 
railway. G. W. lit), v. BadgtvortJi, 
3; L. R. 2 Q. B. 251 ; 15 W. R. 
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(confirmed by act of parliament), by which it| Occu{ 
was mutually agreed that the N. company i way 
should complete the branch (which was likely to | occu| 
prove beneficial to the E. company), and that ; ot : tt 
whenever, after the opening of the branch the 
nett earnings of the N. company s whole ling j tl 
should not be sufficient to pay a divalent of * , hate ha ltl | 1 ‘ % 

tier cent, per animm on their share capital the , ot tlwtpait ot 
E. compaiiv should pay to them such a sum (not | was tvionj 
to exceed 3.705Z.) as would be sufficient to make j trreat 
up that dividend. There were stipulations for ; i..„- 
the interchange of traffic. The agreement to be | enhi 
in force for ninety-nine yearn from the owning ; nght to urn 
of the branch. The branch was accordingly | halt ot the 
completed bv the X. company, and worked bj | J- : - u - ■ 

them at a loss : and, in a certain year, the nett , o/S). 
earnings of their whole line falling short ot a j 
dividend of 3 1. per cent., the E. company paid) » ettum 

8,705?. under the agreement to make up that ; 

dividend : — Held, that this payment of 3, UoZ. late 
ou»ht, not to be taken into account m ascertain- tHittousdine;, 
ing the rateable value of the X. company’s rail- should be at h 
ways. Kewmarhet Mg, v. St. Arid-rew-tiie-Bei 

Cambridge, Overseer s, . - - . 

El & Bl. 94 ; 2 0. L. R. 621 ; 23 L. J., M. G. /6 ; 

18 Jut. 572 : 2 W. R. 701. 

Railways with Running Powers.]—' Mere run- 
niup’ powers enjoyed by one railway company 
over the line of another do not constitute an p ar _ 
occupation, so as to subject the holders of the suc h sums 
privilege to rateability. Midland Mg. v. Badg- 
worth Overseers, 34 L. J., M. 0. 25 ; 11 Jur. (N.s.) the agreement ; 

14 : H L. T. 303 ; 13 W T . R. 202. deduction, was 

A line of railway connecting two towns j ji e g Y . St. Pane r as 
belonged to two companies, each holding a moiety | p, ,] 
of the line in fee-simple, and enjoying running j n \y. E. 615. 
powers over its entire length. The overseers ot 

a parish through which that portion of the rail- Rent for Stati 

wav belonging" to cme company passed, having — The Eastern Counties Railway Company, 
rated the other company Held, that the rate owners of a station at I\, in 1848 entered, mto 
was bad. Ib. " an agreement with the North-W estern Railway 

The principle is not altered hv the circum- Company, by which the latter company was for 
stance that other parties also are carriers on the 999 years to have the joint use of the station tor 
railway, some providing for themselves locomo- their traffic, they binding themselves to pay tor 
tivc power, carriages,' “ stations and watering- such use of the station according to certain terms 
places, and paying" tolls only to the company, | stipulated in the agreement Another railway 
arid others finding carriages only, and hiring having been opened, a considerable portion ot 
power, &c., from the company. Meg. v. Grand the traffic of the North Western line was m con- 
Jmethm Mu., 4 Q. B. IS ; 4 Eailw. Cas. 1; sequence abstracted, and the station became ot 
n .%r M *>37’* 13 L. J.. M. C. 94 : 8 Jur. 508. so much less value to the North Western Eau- 


f senders as had tauen tic nets l ui- uuia- m,v 
7 Railw Gas 85.8 ; 3 tance, over the line of the latter, paying for each 
7 ttaiiw. V_ as *.,° I passenger a certain sum by way of toll to the 

latter company Held, that in estimating for 
the purposes of a poor-rate the gross receipts 
earned by one railway company, in respect of 
railway company | portions of their line running through different 
ishes, the company was at liberty to deduct 
s as had been received by them and 
paid over to the other company in pursuance of 
- — and that the residue, after such 

the rateable value of the line. 
Vestry , 3 B. & 8. 810 ; 32 
M/C. 146 ; 9 Jur. (N.s.) 1102 : 8 L.T.273 ; 
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t annual total loss on the two branch, lines: — 
tc Held, that a further deduction ought to be made 
occupation of the station afterwards became of for the stations and buildings, but'not on account 
much less value to the North \\ cstern Company of any of the other claims made by the com puny 
than the annual sum to be paid by them to the Bey. v. G. If”, if//., 2 New Bess'. Cas. 205 ; 6 
other company under the agreement, : — Reid, Q. B. 179 ; 15 L. L, M. C. 8U ; 10 Jur. 134. 
that the effect of the deed (as regarded the part A railway company is entitled to a deduction 
of the station jointly occupied) was only to give from the rateable value, in order to countervail 
to the North Western, Company the right to the the depreciation which takes place in the value 
; join t, occ upat ion, and that the Eastern Counties of the permanent way, and to maintain it in a 
Company were rateable as the sole occupiers of state to command the supposed rent, which is 
this part of the station, and that in rating them the measure of the assessment ; and such deduc- 
for such occupation, the sum paid by the North tion is not provided for by a deduction under 
Western Company must be considered as part of the head of k ‘ working expenses.” Mr//, v. X., B. 
the profits. .Reg, v. Shorard , 33 L. J., M. C. 5. <$• S. Cl By., 15 Q. B.'313 ; 6 Railw. Cas. 440 ; 20 

L. J., M. C. 124 ; 15 Jur. 372. 

(Payment mnder^Wor king Agreement.]— A company is not disentitled to such deduction 

A payment to one railway company by another, because it has not incurred the expense, nor laid 
under agreement, of such a sum, if any, as may by from its receipts any sum to meet it when it 
be necessary to make up a certain dividend on should arise, although it ought to set apart the 
the cost or the line, in consideration of the sum which it claims to deduct : and whenever 
making of a part of it, and of working it for the j the time comes for actually making the restora- 
benefit of the latter company, is not a profit j tion, it will be estopped from claiming more than 
arising out of the occupation of the railway, and \ that deduction. Ih. 
is not to be taken into account in assessing its 

rateable value. Newmarket lit/, v. St. Andrew, Allowance for Depreciation,] — In esti- 

Camhridye. Overseen, 3 El. & BL 94 ; 2 C. L. E. mating the amount of allowance for depreciation 
1)21 ; 7 Railw. Cas. 858 ; 23 L. J., M, C. 76 ; IS of the rolling stock, the proper mode is not to 
Jur, 572 : 2 W. R. 701. value the stock at the beginning and end of each 

year, and deduct the difference, but to assume 
Deductions — General Principle — Estimate of that the stock will last its natural life ; in other 
Expenses.] — A company formed a line of rail- words, it may be reasonably assumed that the 
way, of which they were owners. They were tenancy will continue for several years, and so 
also lessees of two branch lines, but were not that the depreciation in that view will be less 
liable to repair them ; by each of these branch than if the tenancy was to last only one year, 
lines the company incurred an annual loss, but G. E. By. v. Hatty hie y CJt v rehum rdens, 35 L, J., 
these lines caused an increase of traffic on the M. C. 229 ; L, R. I Q. B. 606 ,* 12 Jur. (N.s.) 596 ; 
main line. The company had been in the cxclu- 14 L. T. 548 ; 14 W. R. 779. 
sive occupation of these three lines as carriers. 

In order to ascertain the sum at which the com- — Annual Repair and Ultimate Renewal.] 
pany was to be rated, i.e. the rent which a — A railway company was assessed for two miles 
tenant might be found to give from year to year, and a. half of railway in a parish, being part of 
the parish officers ascertained the gross receipts aline originally intended to form an independent 
of one mile in a parish, where there was no and entire railway, but. purchased by the corn- 
station, and deducted therefrom the expenses of pany and incorporated with their line. This 
the three lines, under the following heads, branch was worked by the company as part of 
viz. : — 1. Maintenance of way ; 2. Locomotive their entire railway ; but a certain number of 
account ; 3. Carrying account ; 4. Charges for engines and carriages was appropriated to it, 
salaries of superintendents and clerks, advertis- and a certain number of officers and servants 
ing, stationery, Ac.; 5. Repairs and alterations employed exclusively on it No separate account 
of stations ; 6. Compensation for fire and other of receipts and expenditure in respect of it was 
accidents ; 7, Government duty on passengers : kept. The branch could be worked as a separate 
8. Rates and taxes of all kinds actually paid railway under independent management but 
(other than the property tax) ; 9. Direction and that would require a larger movable stock and 
office expenses ; and also a sum for the annual a greater expenditure. The actual expenses 
depreciation of the plant necessary for working were not in the proportion of the actual gross 
the railway. Further allowances * were made of receipts, either on the branch or throughout the 
a percentage as interest on the first cost of the entire railway ; nor were such gross receipts or 
plant, and as a tenant’s profits, including profits such expenses at. one uniform rate per mile 
of trade. The balance was taken to represent throughout the entire railway. The profits of 
the rateable value of one mile in the parish, and the company were wholly derived from the ear- 
was found so to do by the sessions. The stations riage of passengers and goods ; and none but the 
and buildings on the three lines were rated company’s engines and carriages ran on the line, 
separately from the railway. The company The overseers and the company agreed as to the 
claimed the following additional deductions : — total gross annual receipts from the whole line, 

I. The rateable value of the stations and buildings including both trunk and. branch, and as to 
appurtenant to the three lines, and necessary for the total gross annual receipts from the two 
their profitable enjoyment ; 2, The depreciation miles and a half. As to the deductions to be 
and wear and tear of the rails and sleepers on made, in order to ascertain the net rateable value 
the main line, hitherto defrayed out of the of the whole line -Held, that the company, 
capital ; 3. A percentage on the sum expended in addition to deductions for annual repair of 
in forming the company, obtaining the not, and rails and framework, and of movable stock, was 
raising the /capita! ; 4, The income tax paid by entitled to be allowed two specific sums for their 
the company j 5. Additional parochial assess- ultimate renewal and reproduction,, whore the 
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; Held, that whether the company was 
•’ L deduction for interest and tenants’ 
profits, or either oil them, upon this floating 
1 on whether, on the whole 
[ employed, a greater delay occurred in 
realising the returns than was ordinarily inei- 
the employment of capital. 1 h. 

Station Buildings and Sidings.]— Held, 

also that the deduction to be allowed in respect 
of stations, buildings and sidings along the line 
of railway must be calculated on. the actual 
value at which they ought to be assessed and 
not on the original cost of construction. Id. 

Partial Exemption— Public Health . Act.];-— ■ 
By s 88 of the Public Health Act, 1848, the 
occupier of land “used only as a railway” is to 
be assessed only at one-fourth of the net annual 
'value;:— 'Held! that this partial exemption 
*” ■ — .. - • | extends to the line of railway, and to so much of 

be assigned to the miles m anj | any plat f orm} & c . ? as constitutes the side of the 

railway and to land used as sidings, turn-tables, 
but that stations, offices, and warehouses, 

’ i ancillary to the railway properly so 
ailed although necessary for the convenient 
working of traffic upon it, ought to be assessed at 
their full net annual value. South Wales By. v. 
Swansea Board of Health - , 24 I, J, M. C. .80 : 8 
-Held, | C. L. R. 18 ; 1 Jur. (N.S.) 326 ; 8 W. R. 2*. 

Deficiency in .Course . of Undertaking— Lands 
Occupied hut not Used.]— The promoters of a 
line of railway purchased lands beyond the 
limits of deviation afterwards authorised by the 
company’s special act, in order to get rid of the 
opposition of the owners to the passing of the 
•Held, in an action by overseers to recover 
deficiencies in the poor-rates under the 133rd 
section of the Lands Clauses Consolidation Act, 
1845, that the promoters could not escape their 
liability by setting up their illegal act in pur- 
chasing the lands without statutory powcts, and 
that they must be taken for this purpose to have 
become possessed of the lands by virtue^ of thoii 
act, and were liable to makegood the deficiencies. 
Putney Overseers v. L. A W. By., 60 L. J., 

Q B. 438 ; [1891] 1 Q. B. 440 ; 64 L. 1.280; 
89 W. R. 29i ; 55 J. P. 422— C. A. 

Some of the lands were unoccupied at the 
time they were purchased by the promoters :■ 
Held, that, as the deficiency was, by the section, 

' , hw rtained according to the rental. at 

I which the lands were valued or rated at the time 
v 2 tbv. « r -cial act, and did not, on 
true construction of the section, depend 
„_i the amount of the rates which were being 
:ticles I paid at the time, the non-occupation of the lauds 

A. at .the time they were purchased did. not relieve 

to become the promoters from liability for deficiencies of 
as though poor-rates in respect of them. 2 b, 

“General Purposes Rate,” 'Meaning of.] 
of the London and South Western 
.ct, 1883, provides that, while the 
to- company are possessed, of any land assessed .or 
liable to be assessed to any sewers rate, raain- 
• drainage rate, or general purposes rate, they 

Floating Capital to provide against shall from time to time, until the railway or 

Emergencies.]— It was also necessary that the the works thereof are completed and assessed 
company should have in hand, af command, a or liable to be assessed to the respective rates, 
sum of ‘money, byway of floating capital, for be liable to make good the deficiency in tue 
the purpose of providing surplus stores to 1 ‘ assessment for the vcspeetiv< rates:— hM, hat 
used in case of accident on the line or other emer- the expression “general purposes rate in this 
gene j and partly in paying the wages of sec- seetk i was n end i by the l gLl Lire to apply 
vnnts of die company, and in other current to all rates made for general purposes, via., xor 
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(um of the allowances which the expenses 

heads of “ annual entitled to a 
. v. G. W. profits, or e 
15 Q. B." 1085 ; 21 capital, must depend 
y.'f . capital 


company claimed under the two 
repair ” and “ ultimate renewal. 

Bit., 7 Railw. Otis. 130 ; I 
L. J., M. 0. 84 ; 16 Jur. 217 

__ Expenses of small Portion of Line.]— In | dental to 

order to ascertain the net rateable value of the 
two miles and a half, the deductions^ from Ahe 
total gross revenue, which constitute the difiei- 
ence between it and the total net rateable value, 
are to be apportioned on the parochial principle. 

But this principle does not preclude a considera- 
tion of charges and expenses, wherever arising 
locallv, which are necessary for keeping the sub- 
iect of assessment at the value which is made the 
measure of that assessment. And when such 
charges and expenses apply equally to every mile 
of a railway, it is a convenient and allowable mode 
to arrive, by a mileage division, at the propoi- 
t ion able part to be assigned to the miles m any 
particular parish. Ih. 

Division of Expenses on Mileage Prin- &c., 

ciple.I — The company separated the branch from which are 
the trunk, exce] it as to a small portion of the gene- ca^eu, a , , 
ral expenses of the entire railway, being those of working of 
central superintendence, printing and advertis- 
ing, and then dividing the expenses of the branch 
thus separated on the mileage principle 
that such division was not necessarily a departure 
from the true principle of apportionment ; but 
that, there being nothing to distinguish the 
branch from the trunk, tbc mode of ascertaining 
the rateable value by considering it as a distinct 
whole was incorrect. Ih. 

Held, also, incorrect to take the deductions at ^ 
the same rate for every mile of the railway. 1 o. 

Interest on Capital and Tenants’ Profits.] 

—In assessing a railway company in respect of 
their line of railway, and the stations, buildings 
and sidings, the percentage amount to be allowed 
for interest on capital and tenants’ profits is to 
be calculated upon the actual value of the rolling 
stock at the time when the rate is made, and not 
upon its cost price. Beg. v. North Staffordshire 
By.. 3 El. & El. 392 : 30 L. J., M. C. 68 ; 7 Jur. 

(A) 363 ; 3 L. T. 554 ; 9 W. R. 235. 

Movable Articles.]— A railway company 

was obliged to provide, in addition to their rolling . 
stock, turn-tables, cranes, weighing machines, | to he ascer 
stationary steam-engines, lathes, electric tele- 
graph and apparatus, office and station furniture, of the passing of the spec 

and gasworks used for supplying the stations the t * ~ 

with gas Held, that the company was entitled upon 
to a deduction in respect of such of these ari 
as were movable, but not in respect of such as 
were so attached to the freehold as * 
part of it ; nor in respect of such 
capable of being removed, were yet so far 
attached as that it was intended that they should , 
remain permanently connected with the railway, i —beet, i* 
or the premises used with it, and remain perma- 
nent appendages to it as essential to its working 
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f Telephone Company’s Wires— Occupation of 
t band by Company .] — A telephone company 
s were possessed of an exchange by means of 
r which subscribers could communicate by tele- 
i phone with each other, and also of wires and 
•. telephone apparatus unconnected with the 
exchange for the use of persons renting them. 
For the purpose of this business they laid wires 
from their: office to the business premises of their 
subscribers, and also erected wires for the use of 
- those who rented them. All these wires were 
overhead wires and were carried from f he office 
f of the company to the different premises, being 

1 supported and steadied either by poles fixed in 

2 the ground, or by being attached to the roofs, 

5 chimneys, or walls of some of the buildings over 
r which they passed. The attachments were made 
b in the case of a single wire by an iron spike 
C driven into the building, or by a bolt screwed 

1 into the ridge, or by an iron bracket, nailed to 

2 the corner of the chimney to which the wire was 
r attached, or in the ease of a number of wires by 

3 means of standards or ridge-saddles attached t< > 

L « the roofs of the buildings and fastened by iron 
r bolts or stays. The consent of the owners or 
: occupiers of the land or buildings was given by 
» agreements in which the company undertook to 
i pay an annual rent and remove the wires and 
. attachments, upon a certain notice. The com- 
I pany had no key of the outside doors, and could 

only obtain access to the roofs by the permission 
of the occupiers : — Held, that upon these facts 
there was proof of an occupation of land by the 
wires of the company, and that they were rate- 
able. Lancashire Telephone Co. v. Manchester 
Overseers, 54 L. J., M. 0. 63 ; 14 Q. B. I). 267 ; 
52 L. T. 793 ; 33 W. Ii. 203 ; 49 J. P. 724— C. A. 
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The telegraph posts remained the property of ' 
the postmaster-general, and carried, between 
Penzance and London several wires beyond those 
appropriated to the use of the company : — 

Held (Lord Coleridge, C.J., doubting), that this 
agreement did not give the company such an 
exclusive occupation of the special wires as to 
make them rateable to the relief of the poor in 
respect thereof, even in the parish^ where the 
special wires were the only wires affixed to the 
posts. Paris mid New Yorh Telegraph Co . v. 

Penza nee U-nion\ 53 L. J., M. 0. 189 ; 12 Q, B. I). 

552 ; 50 L. T. 790 ; 32 W. R. 859 ; 48 J. P. 693. 

Telegraph Acts — Posts and Wires — liability 
of Postmaster-General.]*— A vestry applied by 
mandamus to compel the postmaster-general to 
pay poor-rates upon the rateable value of tele- 
graph posts and wires, as fixed by an assessment 
committee. The postmaster-general had tendered 


firming such rate generally, without ascertaining 
the proportion at which each was rated, was 
quashed. Bex v. Cunningham, 5 East, 478. 

The express mention in 43 Eliz. c. 2, s. 1, of 
coal mines, is a virtual exclusion of all other 
mines, and consequently other mines are not 
rateable. Bex v. Sedgley,2 Y. & Ad. 63 ; 9 L. J „ 
(O.S.) M. C. 61. 

Lead mines are not rateable. Lead Co . v„ 
Bichard son, 3 Burr. 1341 ; 1 W. Bl. 389. 8, P., 
Bowls v. Cells, Gowp. 453; 1 Dough 304; and 
Talargoch Mining Co. v. St. Asaph, post, col. 1676. 

Where, on a question as to the rateabilitv of a 
freestone work, the sessions in a case called it a 
quarry, but stated all the facts respecting the 
mode of working for the opinion of the court, 
without determining the question whether it was 
a mine or not, the court sent the case back to be 
reheard, saying that the question of mine or no 
mine was a question of pure fact, which the 
sessions ought to determine. Bex v. Du ns ford, 
4 N. & M. 349 ; 2 A. & E. 568 ; 1 HA W. 93 ; 
4 L. J., M. C. 59. 

The method of working, and not the nature of 
the substance obtained, is the criterion to deter- 
mine the question of mine or no mine, so as to- 
exempt from poor-rates. Ih. 

Lime works are rateable in the hands of the 
occupier, though there be risk and expense in the* 
working, and the profits are uncertain. Hex v. 
Aldefhury Overseers, 1 East, 534. 

Where limestone was obtained and raised by 
sinking shafts perpendicularly down to the stra- 
tum, which lay forty or fifty yards below the- 
surface of the" ground, and the stratum was 
worked by roads and gateheads, and. the stone, 
raised to* the surface by machinery, or carried 
under ground to a tunnel : — Held, that the* 
property was a limestone mine, and therefore- 
not rateable. Bex v. Sedqley , 2 B. A Ad. 63 : 9 
L. J. (O.S.) M. 0. 61. 

So, where glass-house, pot clay, amt fire-brick 
clay were extracted from the earth by perpen- 
dicular shafts, in the same method that is used 
in coal mines ; — Held, that the works were day 
mines, and therefore not rateable. Bex v. Bret- 
tell, 3 B. & Ad. m ; 1 L. J., M. O. 46. 

The occupier of a manganese mine is not 
liable to be rated. Bex v. Leeway ne, 1 N. & Si. 
194 ; 4 B. & Ad. 162 ; 2 L. J., M. 0. 17, 

The occupier of a clay pit is rateable for the- 
same. Bex v. Brown, 8 East, 528. 

A .slate work, (or, as improperly called, a slate 

22 applied r.oi ■withstanding mine > is ratenMu * licT 2 East , 1« h. 

that all use of the house fo elegrapl pu s Lighting and Watching Rat< - “ Houses 
had ceased, and therefore that the occupier of Buildings, and Property other than Land.”] — * 
the premises comprised in the underlease was Coal mines arc not. "lund,” but arc -property 
nor liable _ to he assessed hi any sum ex aiding (otl tliai and rare; hie to the relief of the 
the rateable value at which rh<e,e premLes could poors' within the meaning of s. 83 of the 
bav< been properly assess 1 at the time f tin Light: g and Watch .a A< .1833 and are, 
purchase St (BA el , Fi elevreh m If Ilium s , her fore, liable f be rated under bat section 
ib L. J., M.C. 14: 16 n P>. If 649; 54 L. T. at the higher rate. Thursh \\ JhlereV ip- with 
870 ; 84 W. ft 25'* ; 5 ) J, it 538. Bi bridle Over mw. 64 L. j M. C. 66 f [18351 

; ' .. V irt.' : i : 1; |{ Tlbftb r :'/. (::$!< lip X} Mri( thllt 1=111 . S3 

-'S . ■ ■ ' 1 i . '. '■ ■ .■' ■.:• W .’"■■.S. d v \\’ v ' 

dS-.p.dww , v ■ ■ : :: ■ ■;:s*Bp«ilSl*ia il«i!SiliiS81i*| : s ■ : 

;■■;. ypr.T; ;:ri-: ; ■ ■■ : : ■ . 1 ■ ' W .WwTHwaL .A- Avy. 1 ,./. 1 ;bv' : :5' t 


which the vestry had refused : — Held, that by 
the Telegraph Acts, 1868 (31 & 32 Viet. c. 110) 
and 1869 (32 & 33 Viet, c. 73), no duty is cast 
upon the postmaster-general to pay the rates 
imposed by those acts; and that there is no 
remedy by mandamus against him to enforce 
the payment of rates lixed by an assessment 
committee. Beg. (or Marylcbone Vestry') v. 
Poston aster- General, 28 L. T. 337; 21 W. R. 459. 

Purchase of Premises by Postmaster-General 
— Rateable Value at Bate of Purchase.]— The 

Telegraph Act, 1868, empowers the postmaster- 
general to purchase, for the purposes of the act, 
the undertaking (including land and property) 
of any telegraph company, and s. 22 provides 
that all land, property, and undertakings so 
purchased shall be assessable and rateable to 
parochial rates at sums not exceeding the rate- 
able value at which such land, property and 
undertakings were properly assessed at the time 
of such purchase. In 1870 the postmaster- 
general purchased the undertaking of a tele- 
graph company, including a house held by the 
company under a lease for twenty-one years 
from September, 1867. At the time of the pur- 
chase a portion of the house was subject to an 
underlease granted by the company to H. for the 
remainder of the term less one day, and contain- 
ing a covenant by the company to pay all 
parochial rates. The postmaster-general occu- 
pied and used, for telegraphic purposes only, the 
portion of the house not comprised in the under- 
lease until the year 1878, when he demised that, 
portion to others, and thenceforth no part of 
the house was occupied or used for telegraphic 
purposes. The rateable annual value at which 
the portion comprised in the underlease could 
properly have been assessed, as a separate , tene- 
ment at the time of the purchase; was 10SL In 
1880 the assessment committee' of the district 
separately assessed that portion in respect of 
parochial rates at the rateable annual value of. 
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Where a rate was imposed upon an owner of 
the lead ore in certain lead mines, in respect of 
the duty lead reserved in a lease of the mines, 
being one-fifth share of the lead to be smelted 
from the ore raised from the mines : — Held, that 
this reservation was in the nature of a rent, and 
therefore, not rateable. Men; v. Pom fret (ParT ) , 
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The owner and occupier oi com mines » 
able at the sum for which the mine would let, 
subject to outgoings ; the lessee of coal mines Is 
rateable for the amount of royalty or rent which 
tie pays : and in neither case is any alliance to 
be made for money expended on rendering the 
mines productive. Hex y. ^W,t» h i: C. 
277; 9 D. & E. 328 ; 5 U. (O.S.) M. C. it 
30 E. H. 280. 

Actual Profits.] —The occupiers of cement, 

works and also of a chalk pit situated close by 
were assessed separately as to tlieir works and 
their pit. There were other equally good chalk 
pits in the neighbourhood, the chalk from which 
was used only for ballast and other purposes not 
so profitable 'as that of manufacturing cement, 
for which the occupiers used theirs. They 
appealed -against, the assessment of the chalk pit, 
and the counsel who supported the rate proposed 
to ask their manager as to the profits they 
obtained from the chalk, but the quarter sessions, 
refused to admit evidence upon that subject:— 
Held, that the quarter sessions were right, and 
that although the convenience and situation of 
the chalkpit were to be considered in estimating 
| w hat rent a tenant would reasonably pay, the. 

! actual profits derived by the occupiers were not 
material in forming that estimate. Mef/.v. Ay La s*- 
\ford Union , 26 L. T. 618. 

| Use of a Watercourse,] — A company for 

of working the machinery connected 
diverted a stream from its 
the owners for such diver- 
certain small sums for the 

1 y ;he watercourse. The 

about V mile and a half in 
cr partly open, partly tunnelled, and 
° ^ % ■ ;■ 4 1 Held, that the 

ateable to the poor-rate in respect 
r atercourse at the value 
" eon- 


Landlords not resident within the parish, the purpose 
laving leased lead mines, and other minerals, with a lead mine,, 
with liberty to the tenants to dig, &c., reserving natural course, paying 
% certain annual rent, and also certain proportions s i 0 n, and paying 
of the ore which should' hie. raised, are at any rate occupation of the land by th< 

D ot Assessable to the relief of the poor for such watercourse was 

certain rent, no ore being raised ; whatever the length, being _ _ 

question might be as to the proportion of ore f or " about 350 yards in pipes 

reserved when in fact any should be raised, company was ra 

R ( >$ v. Rochester (Bishop), 12 East, 353. of the occupation of the w > 

of the land enhanced by its capability oi 
Mode of Assessment.] — An owner of iron mines ve ying water ; and that it was not exempt from 

rented two acres ant la-half of surface land partly ra teability by reason of its connection with a 
over and partly adioining the mines ; he occupied mine, though that is not rateable undei 4>> 
the mines and land together, using the surface c . ^ Talargoch Mining Co. v. St. Asaph 

for the purpose of working the mines and getting (Inion, 9 B. & B. 21 0 ; 37 L. J., M. C. 149 ; L. E* 
the ore, and he had erected thereon buildings, 3 q v ix. 478 ; 18 L. T. 711 ; 16 W. Ik 860. 

“S'"® SwSX miS — What Works Included.]-^ con^any 
would be pmcticaUy valueless : -Held, that he occupied a lead mme lender a 
was rateable to the poor-rate in respect ot the comprised land and woikh m nei B hbouui ^ 
surface land with the buildings, machinery, work- union, the mine “d most of : the at oiks bun o„t 
shops, and tramways, although they were occupied ot that union. Aitei the oie vas ciusfieu ana 
in connection with a non-mteable subject-matter, washed, it was taken by a 

vi!-.. an iron mine. That t he way to ascertain the mile to a smelting house, occupied under the 
rateable value wastoassume themines and surface same lease, m the neighbouring union, w rer » 
to lie in different hands, and then, to calculate ore was converted into lead for sale, dhooom- 
what rent the occupier of the mine would have to puny was rated under the Eating Act, c ? -• » 
par for the surface with the buildings erected for their mine in the union at the amouifot e 
thereon. Guest v Eastdmn Overseers, 41 L. J., whole of the dues payable m respect ot the mine 
M c. 129 ; L. B. 7 Q. B. 334 ; 26 L. T. 422 : 2U under the lease during the previous years. Ihey 
W. R. 332. were separately rated for part of the tramway yo, 

The lessee and occupier of a coal mine is rate- and a chimney from, the smelting house, which 
able fox the full annual value of the mine, though were situated in the union; and were also mteci 
increased by improvements, such as the erection by the neighbouring union tor the hmcl. woi i 
of engines made it his owi expeme. Bes y. and sn ting nouse i ere situated -~rl( d, u . 

Granville (LordX 4 M. & Ey. 1 71 ; 9 B. & C. 188 ; all these crushing, washing and. smelting works 

7 L. J. (o ? , M. 0. 8ih v rc h U d l mu » 1 e d< tm ti m n * 1 1 

An engine erected and used by the owner and connection with and for the purposes of the mine ; 
occupier" of an iron-stone mine, solely for the and that a deduction should be made irom _ re 
purpose of drawing water from the mine, is parcel gross dues m respect of the rateable premises 
of tin m i 5 i self md i t i .tea hi Rtv v out of tin union ii order to obtain the reusable 

Bihto-n. 8 Lai, 734 : 5 B. & 0. 851: 5 L. J. value of the mine m tee union. baaUhecwh 

(o.s.) M. C. 32. 1 Mine Co. v. Fonlen Guardians, do L. 1. o!4. 
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exits were to be made free 
and taxes imposed by par- 
u free from all deduc- 
ancl there was a covenant 
&c., which now aie 
- — r; time hereafter, during 
of this demise, be imposed, 
excepted. By the Bating 
54:), s. 3, the IS Bliz. 

, - of every hind not 

• but s. B provided 

1 — s, at the eom- 
from the payment 
^r. rr.rds made pay - 
■-half from the rent 
contracted to pay such 
abolition of the said 
under this section the 

- - 2 rate from 

- Within the words 

y contracted ’’ 'to pay 
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__When Mine 

coal mine, becoming unn i^ble to be rated, I liament or otheiv 

worked, the lessee is no ^ his COTe nant tions whatsoever 

although he may be still botma vr ^ Aliter , t0 pay « all manner ot taxes, 
to pay the rent reserved to ^danom ^ or wh ich shall at any 
where the mine after ’ deducting the continuance ofth 

worked at a loss ^ ^alue of the produce landlord s property tax ‘ _ 

the proportion of the Tiedioovtli. 8 Act, 1874 (37 & 38 ^ic ■ 

reserved to the owner. Bex v. UedwmtH, !_ g ; was exte nded to : mines 

also made a (unlesshehadspeoAcaUjcoi 

had taken for that pur^os e,^ ^ conveyin g Gate in the event of the ^ 

Of endeavouring topumpontti rema inea ot the section, specifically 

-,~Si&2SA i.. - 

plant, and railway, a shewn to have th gale 0 f gas, manufactured fi 

SSKS'-ra^s sSSffiSg 

23ps:s sarews g?SH 2;%3 

5 Term Rep. o93. _ G<u Light and Coke Co., 2 D. A R. 78. 

In different Parishes.]— A coal mine 50 g . 25 B. B. 483. 

enss & s 
« ^ !Sf2 A - & * 598 5 1 

deemed to be situate withm we -a ^ ^ tt0< 

and places should be made ; By an act for t 

respect of which ^cli^otaen^ in the act should the trustees for 
and it was projped that al m ines under empowered to rat 

affect the right ot F. to cm t, oo^^ affeoted aU l the houses, 

the moor ; — Hold, th. , ^ goi i w hich were allotted warehouses, coach 
only those portions ■ • tbe coa i mines stables, cellars, v 

to the commissioners, and . 1 th ' {ore< that such h n gs and heredil 
under those allotiuenfe, . ml ^ in w hich meadow and past 

coal mines were lateable u “®P were Before exception shewed 

they were actually &i' h >“ alloti ^ ents beoain e be used not me 
the act passed, thou = l -- 5 B. & Ad. eiusdem generis 

...wh. elsewhere. Bex v. rm, ■> i , 


malt-houses, granauts, 

wards, gardens, grounds, 

vharfs and other build- 
, within certain nmitt, 

1 -.—Held, that this 

■hereditaments” to 

- — ^ to things 

before enumerated, 
Lprehending 

„ - grs-light 

act for the 
-—3 and other appa- 
%» a., 3 13. & Ad. 


with reference 

with those b~f 

extended sense, com- 

■ and therefore that a^gas 

rateable under the * r: -- 
■ound occupied by their pipO® 

%*. Bex v Shrewsbury (ra. 

16 : 1 L. J., M. O. lb- 

Mains and Pipes—SxdusweiSse— • J|fpjg as 

corporation was =mp 'U ^ , rd ot 

ri thin a certain toymBmp, . ^ gas mams 

Aich hadtheexoteMht of 1 ^ p the 
n the township, T| ie °Xw the corporation 
;as mains in repair, : and in al i Un the 

o use them for the supply w Ot|^. on ot 

' tM-,hp ; s b' (1 ; h . ! a v ere ^“-u y ' 

; n occupation -of, but. h. - ot liable to oe 

A.vvyA'tTs;:;. "* 
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. I, Mode of Assessment,] — The works of a gas 
; : company are to be rated upon an estimate of the 
' rent which would be given for them by a hypo- 
thetical tenant, after proper deductions, even 
? though such principle may not be theoretically 
r right and it may be practically impossible to 
- apply it satisfactorily to that kind of property. 
[ Sheffield United Gas Light Co. v. Sheffield Over - 
: seers, 4 B. & S. 135 ; 32 L. J., M. C. 169 ; 9 Jur. 

; fN.S.j 623 ; 8 L. T. 692 : 11 W. R. 1061. 
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Articles Rateable — Meters Excluded.] — A gas 

company was rated in respect of the following 
articles : meter's soldered to the leaden service- 
pipes on the premises of consumers, but not fixed 
in any way so as to interfere with their removal: 
retorts, or’ instruments for the production of gas, 
distinct and severable from the foundation or 
basement floor of the company’s premises, but 
attached to the floor by hardened fire-clay ; puri- 
fiers, or massive, iron vessels standing on a brick 
base, but not fixed to it, though connected on 
one side with pipes passing through the soil 
from the retorts ; steam-engines fastened by 
screw bolts to a stone base, fixed in the soil and 
capable of being detached by unscrewing the 
bolts ; boilers set in brickwork fixed in the soil :; 
gas-holders, or vessels of plate-iron for storing 
gas, not fixed in any way, but placed^ so as to 
rise and fall in circular tanks excavated beneath 
the soil, and easily moved for the purpose of 
repairs. According to the practice and course of 
business in letting gas-works, the tenant would 
have to take to and find capital for all the articles 
above enumerated : — Held, that the retorts, 
purifiers, steam-engines, boilers, and the movable 
part of the gas-holders, appeared to be attached 
to the inheritance for the permanent improve- 
ment of it, and ought to be included in the value 
of the premises for the purpose of rating, but 
that the meters must be excluded, as they could 
■ not : be considered as part of the gas-works, and 
never were so attached to the houses as to lose 
the character of chattels. Reg: v. Lee, 35 L. J., 
M. 0. 105 ; L. Ik 1 Q. B. 241 ; 12 Jur. (N. S.) 225; 
13 L. T. 704 ; 14 W. Ik 311. 


Pipes in Several Parishes. ] — When the 

mains and pipes of a gas company are distributed 
through several parishes, the proper criterion for 
the assessment of the company to each parish is 
not the amount of receipts for gas supplied 
therein, but a proportional part of the rent at 
which, after deduction for the wear and tear of 
machinery, the works of the company would let, 
calculated according to the improved value of 
the land, from the apparatus and works of the 
company laid down therein. Reg. v. Cambridge 
Gas Light Co., 3 H. A P. 362 ; 8 A. A E. 73 ; 7 
L. J., M. C. 50. 

A gas company in a town, which consisted of 
several parishes, in which were situated numerous 
colleges, which were extra-parochial, supplied 
gas in mains and pipes to these colleges, and was 
rated, therefore, to the parishes in which the 
colleges were locally situated : — Held, that the 
rate was bad, the company being rateable in 


sum as will' be sumeient to replace the works 
when worn out. Ib. 

Exemption for “Public Purposes. 1 ’] — Com- 
mission ers who are authorised by acts of parlia- 
ment to supply gas, provided that the profits be 
applied to the purposes of the acts, are not rate- 
able to the poor-rate in respect of such profit. 
Rex v. Reverleg Gas Works, 6 A. A E. 695 ; 1 
N. & P. 646 ; 6 L J., M. C. 84. 

The corporation of Limerick having, under 
the powers of their special act, purchased the 
Limerick gas works, manufactured and sold gas ; 
and the surplus profits, after providing for cer- 
tain charges and expenses, were applied, in pur- 
suance of the provisions of the special act. in 
reducing the town improvement rate : — Held, 
that the gas works were not occupied for a 
“ public purpose,” and were not, therefore, exempt 
from being rated. Li men eh Corporation v. 
Valuation Commissioner, Ir. Ik 6 C. L. 420. 


Eixed Machinery, Pipes and Gas- 

Holders,] — By a local act, the guardians 
of a parish were directed to value all houses, 
tenements and hereditaments within the parish, 
for the purpose of rating to the relief of 
the poor. By the customary mode of rating 
under this act, fixed machinery, erected for the 
purposes of manufacture, was not rated, nor 
were buildings containing it rated according to 
their value as Increased by that machinery. A 
gas company supplying the town with gas, but 
having their gas manufactory out of the parish, 
was rated for their gas-holder and premises in 
the street, and mains and pipes within the 
parish.” The company had no property in the 
soil of the streets under which their mains and 
pipes were laid, but a mere licence from the 
commissioners for paving and lighting the town, 
in whom that property was vested., The gas- 
holder was valued, for the purpose of the rate, as 
n warehouse or a, building, at what it was worth 
to let by the year. The mains and pipes, and t 
the land they occupied, were valued by ascer- RateaMlity.] — The 6 & 7 Will. 4, c. 96, did 

taming the quantity of land through which they not alter the law as to the rateabiiity of personal 
were laid, and valuing that land with reference property : therefore a poor-rate made after that 
i A due <4 the a d mine lands taking nfo to , and on tring steel i trade which y added 
cmiriden non i no purposes for which ii was' used, a profit in the parish, was liable to be quashed 
The mams and pip -s were also rained separated , on appeal. Reg. v, Li msdt in • r Lamsdaine. 2 
at; an annual rental to let, in the same manner P. A I). 219 ; 10 A. A E. 157; 1 W. W. A H. 
as the houses, with an allowance for wear and 587 : 8 L. J., M. C. 69 ; 3 Jur. 360. 
tear : — Held, that such a rate was bad for in- Stock in trade, if the prop* ty of the person 
equality, on the ground - £ uuis ion tc rate o he r In ] owe si on and \ reductive, " as rate a fi \ lies 
property of a similar j ad lire. Ilex y. Binning- v. Darlington, 6 Term Rep. 468. r P., Ren v. 
ft'tm and Staffordshire Gas Zb lit Co., 1 X A P. Brhlg wafer, 2 1 A D. 586 : It) A, A E. 71 ! ; 
691 ; 6 A. A E. 634 : 6 L. X, M. C. 92l 8 L. j„ M, 0. 72, 


27, Stock in Trade and Personal 
Property. 


< 1 ' , '• ^ x- '• • 
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: ;; Notwithstanding it had never been rated in profits were there received by the mvhers. rHek 
the parish,' tinless there -.were some circumstances y. Shepherd, 1 B, & Aid. 109, 
to take it out of the general rule. BRex y. Amble* 

side. 16 East. 380. a - Household Furniture.] — Household furniture 

Silk throwsters, working up in their mills the is not rateable. Ilex v. White, 4 Term Rep. 77 1. 
silk of their employers sent to them for that 
purpose, were not liable to be rated in that 

respect, as for their stock in trade. Bex v. 28. Woods and Woodlands. 

She) boi m, 8 East, 537. Saleable Underwoods.] — Saleable underwoods 

Fixtures — Tanks and Heayy Articles in a are rateable annually in proportion to their value, 
Distillery.!— The premises of a distillery con- though they should happen not to be cut down 
tamed tanks which formed the roofs of rooms more than once in twenty-one years ; and their 
and houses, boiling backs and mash tuns, lying annual value may be estimated according to the 
on brick piers against the walls, which formed value they may be worth to rent for a lease ot 
the floors of some of the rooms and were con- the duration of their intended growth. Hex v. 
neeted by pipes to other houses, reservoirs, and Mirfdd, 10 East. 219, 

other articles necessary for the process of dis- Saleable underwood, under 43 Ehz. e. 2* means 
tilling. They were all heavy, and either unat- such shoots from old stools as are capable ot 
tached, except bv the communicating pipes, to reproduction, and of being treated by the wood- 
the walls or piers upon which they stood, or owner so as to yield a succession of profits, and 
fastened only by screws for the purpose of being the circumstances to determine this question aie 
steadier. Each was to be bought and sold as a matters of fact for the sessions. Beg.y.Aarbexil), 
separate article, and if all were removed the (Forth'), 1 P. & D. 590 ; 9 A. & E. bio ; 8 R* 4., 


Machinery.]— A house and an engine a screen or shelter to the latter m their infancy, 

for carding cotton, which are rented as one and were cut from time to time, as such oak and 
entire subject and described by the general name ash required more room to spread, and when once 
of an engine-house, are rateable. Ilex v. Hogg, cut did not spring again : Held, that although 
1 Term Hep. 721 ; 1 B. K. 375. when sold they yielded a profit, they were not 

The profits of a weighing-machine house are saleable underwood, as the primary object m 
rateable. Ilex v. St. JSIeholas , Gloucester, 1 I planting them was not to derive a profit by 
Term Hep. 728, n. I sale ; and consequently not rateable. Hex v. 

In assessing shipbuilding premises to the poor- Ferrybridge, 2 I). & K. 684 ; 1 B. k C. 375 ; 25 
rate, the value of machinery attached to the K. R. 411. 

premises is to be taken into consideration in The test of saleable underwood is not whether 
ascertaining their rateable value where such the tree is timber, either by the general law or 
machinery ."though some of it may be capable of the custom of the country, but whether it is 
being removed without injury to itself or the managed in such a way as to produce a renewable 
freehold, is essentially necessary to the shipbuild- profit, though it may not be available for many 
ing business to which the premises are devoted, years. Fitzhardrnge (.Hord) v. Frtekett, b 
and intended to remain permanently attached B. & S. 216 ; 36 L. G. 49; L. ii. - <2. n, 

to them so long as they are applied to their 135; 15 L. T. 502 ; 15 W. H. 640. 
present purpose. Lairg v. Bishop wear mouth . , , T 1 

Overseers, 47 L. J.. M. C. 41 ; 3 Q. B. I). 299 ; Herbage and Primage.]— -It is not settled 
37 L T. 781 : 26 W. R. 351. whether the herbage and primage or a torest are 

rateable. Jones v. Mauris ell, 1 Bough 302. 

Ships. 1 — Where, by a local act, the guardians „ wv ; _ ■ _ 

of the poor of a town were authorised to levy Woods Rateable as Waste Lands.] b. was 
rates u bv taxation of every inhabitant, and of rated in respect of woods and shooting m 
all lands! houses, tithes impropriate, appropria* occupation. Appeal against the rate on the 
tion of tithes, and all stock and estates in the ground of its being excessive. According to tho 
town, in equal proportions, according to their Rating Act, 1874, the. woods ought to have beu 
respective worths and values’ 1 Held, that all rated as if the land was let and occupied^ in its 
personal property, including shipping, was rate- natural and unimproved state, that is, as mue 
able, whether the owners were or were not waste, irrespective of the value of thenjrt i 

resident within the town. Ilex v. Hull Dock sporting thereon Held, that the objections 

(g 0 5 j), & H, 359 ; 3 B, & C. 516. were valid, and rate accordingly decreased. Baker 

The ow oi oi coast un vessel were, liable to w Bei/toed Overseers, 3b la. L. 7 <>5. . 

hi race in respect oi the pr< n rocrumg hi re- W.rbhimb \yi 1 i n 

from, in that palish where they themselves at their rateable value if ocGupied m then 
resided, and where the ship was registered, and natural and unimproved state, but it was iouna 
where her cargoes were usually received and as a fact that they might be rendered worth a 
dclhered, and hoi freigh prim and \vh>t wa- modi iargm'^im i )e inunn ji-oni^cai v; 
the home of the vessel when unemployed, a certain expenditure /was incurred for grubbing 
although at the time >1 making i is rate tin shq i] woods, draining and .on -makmg^-~i 11 j 
was not actually within the parish. But they that uc quarter sessions were riglu, unc tv-, 

were not liable fo he rated for a ship which was under the R; mg Act, is* 4 s * wooes were nor 

never locally within the parish, although the to be rated on any assumption ot their improved 
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t j in respect of which they were not rateable. Rex- 
k | v. Churchill, 6 D. & K. 635 ; 4 B. A C. 750 ; 28 
11. R. 473. 

Where a corporation 
which by the custom ■ 
under their control by a leet jury 
certain stint, to si 
who chose to stock the 
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: was seised in fee of lands, 
were annually meted out 
according to a 
such of the resident burgesses 
ame,they paying I 9s. -kb 
to each of the other burgesses who did not stock 
— Held, that the stocking of the lands was rate- 
able. Rex v. Watson, 5 East 480 ; 2 Smith, 
144. And see Rea? v. Tewkesbury Corporation , 13 
East, 155 ; Rex v. Sudbury Corporation , 2D.& Ik 
651 ; 1 B. A 0. 389 ; 25 lb lb 423. 

Where freemen, and the widows of deceased- 
freemen, of a municipal corporation enjoyed 
the right of depasturing on an uninclosed moor, 
of digging turfs, clay, sand, and marl, of cutting 
whins and furzes, of getting limestones and slates 
from the quarries, and sowing grass-seeds on the- 
moor, according to regulations framed by the 
corporation, and the corporation had inclosed a. 
part of the common one hundred years back, 
which they still retained in severalty ; but it ap- 
peared that the rights of the freemen originated in 
grants of right of common and turbary, and that 
there was no evidence to shew that any larger- 
right had ever been granted to them, and that a. 
rent of 2s. per annum, which had been reserved 
on the grant of the right of turbary, w r as still 
paid to the lord of the manor : — Held, that the 
freemen only possessed a right of common,, 
though with large and unusual enjoyments, and 
that therefore ii was an incorporeal tenement, 
not rateable. Reg. v. Alnwick {Chamberlains), 
1 P. & D. 343 ; 9 A. & E. 444 ; 8 L. J., M. C. 50., 


29. Big-hts Connected with Land. 

Incorporeal Hereditaments generally.] — An 

incorporeal hereditament cannot be made rate- 
able by virtue of a local act, except by clear and 
express words. Colebrooke v. Tickell, 4 A. A E. 
916 ; 6 K.& M. 483 ; 2 H.& W. 23 ; 5 L. J., K. B. 
180 . 

Sporting Severed from the Land.]— -The owner 
of a tenement with dwelling-house and other 
buildings, containing about nineteen acres, leased 
to a person occupying the same, excepting plan- 
tations and all timber, and all mines, “ and also 
excepting all manner of game, hares, rabbits, and 
wild fowl, with liberty of hunting, fowling and 
fishing, over and through the premises at all times 
during the term — Held, that this lease reserved 
to the . owner a right of sporting which was 
severed from the occupation of the land, and 
therefore rateable within the Bating Act, 1874 
(37 A 38 Viet. c. 54) ss, 2 A 6. Rogers v. St. 
(remains Union, 35 L. T. 332. 

Under 37 A 38 Viet. c. 54, s. 6, sub-s. 2, where 
the owner of land lets the right of sporting over 
part of the land which he retains in his own 
occupation, the lessee may be rated in respect of 
the right of sporting. A "enrich v. Cuils field 
Overseers. 49 L. J., M. C. 27; 5 C. V. D. 41 ; 
41 L. T. 624 ; 28 W. B. 372. See also By ton v. 
Mold Overseers, 6 Q. B. 1). 13 ; 43 L. T. 472 ; 29 
W. lb 122; 45 J. P.54. 

An incorporeal hereditament, as a right of 
shooting, is not in itself the subject of a poor- 
rate. It can only be brought into account when 
it improves and enhances the value of the land 
to which it belongs, Hilton and Walker field 
Overseers v. Rowes Overseers , 35 h. J., M. C. 137 ; 
L. Ib 1 Q. B. 359 ; 13 L. T. 512 ; 14 W. R. 368. 

An owner of land wh o is himself the occupier, 
but lets the right to take game to another, is 
assessable in respect of his occupation, as being 
enhanced in value by the right to take game. j 
Reg . v. Battle. Union , 8 B. A S. 12 : 36 L. J., 
M/C. 1 ; L. lb 2 Q. B. 8 ; 15 L. T. 180 ; 15 W. R. 
57. y 

A yearly tenant occupied pasture laud under a 
parol demise, the lessor reserving to himself the 
rigid to enter and kill and take the game. The 
rateable value of the land, assuming it to be held 
as pasture land only, was 1 1 1. 5s. 8 d., and assuming 
that the occupier exercised the right to kill and 
take the game, was 26b Ids. 8 d. On an appeal 
by the tenant against a poor-rate, in which he 
was rated upon the greater amount, the sessions 
reduced the rate to a rate upon the lesser 
amount : — Held, that the reduction was right. 


Eight of Fishing.] — The lessee of all those- 
fishing or the halves and halvendoles, with the 
appurtenants to the halves due and accustomed 
within the river Severn, between certain limits 
within a manor bordering on the river, and of all 
royal fishes taken between the limits, put and 
wheel fishing excepted, under an annual rent, is 
liable to be rated for such fishery. Rex v. BUis , 
1 M. AS. 652. 
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rent, he is rateable in respect of the whole of such An act of the legislature imposed a rate on 

rent; though in fact the annual value of the land, lands “and other real estate ” : — Held, that 

independently of the spring, is only in proportion although these words were large enough to 
of two to eight of the reserved rents. Mex v. include a rent-charge in lieu of tithes, they 
Miller, Cowp. 619. would not necessarily do so if it appeared from 

the general wording of the act that it was not 
Profits of a Manor,] — is either quit-rents, nor intended to apply to incorporeal rights. Kerr v. 
heriots, nor other casual profits of a manor are Wilkie, 6 Jur. (N.S.) 383 ; 1 L. T. odl ; 8 W. E. 
rateable. Ilex v. Van&erwall , 2 Burr. 991 ; 1 286 — H. L. 

W. BE 212. : By an . inclosure act : it. was enacted,; that ah 

annual .rent of 90Z. should he vested in the rector, 
charged upon' all : the land to-be' -inclosed,' '..and 
80. Tithes, Coen and Commuted Kent- should be paid “free and clear of and from all 
ghaeges. deductions, defalcations or abatements for oi' in 

- m . lt . respect of reprises or outgoings whatsoever,” 
Tithe — Mode of Assessment.]— T ithes are here- other than such proportion of the land-tax as 
ditaments within the 6 & 7 Will. 4, c. 96, and a the ail uual rent of 90E should be to the yearly 
tithe-owner is rateable at their annual value, i.e. va j ue 0 f lands charged with it. It also 
such a sum as the tithes might reasonably be enacted, that the annual rent of 90L should be 
expected to let for from year to year, free of the j n n eu and satisfaction of, and compensation for, 
usual tenant’s fates and taxes, and deducting the a p -tithes arising with in the fields to be inclosed, 
amount of ecclesiastical dues payable in respect a ud all other tithes and payments to tbe rector, 
thereof. Meg. v. Ccvpel ,4 P. & D. 87 ; 12 A. & E. except in respect of two orchards, and all the 
382 ; 9 L. J., M. C. 65 ; 1 Jur. 886. houses to which no lands in the common fields 

„ , ^ . . . .. , , belonged: — Held, that the rector was not rate- 

Corn-rents.]— By an inclosure act, allotments able ill respect 0 f the annual rent-charge. Beq. 
we made to the parson, as a compensation tor y _ s , 8 New Sess . 0as . 170 . 12 q. b. 419 ; 17 

the uninclosed glebe lands or his rectory, and ror j jj q 137. 12 Jur 651 

all rights of common belonging to the rectory ; aii inclosure act, reciting that A., as lay 

and it was enacted, that the commissioner for impropriator, was entitled to the great, and Li., 
in closure should ascertain the yearly value or all ag vicar, to the small tithes : the commissioners 
the tithes on the lands to be inclosed, and were empowered to set out certain lands as the 
ancient inelosed lands, and that the tithes should V alue of and which should be taken as a full 
be deemed equal in value severally to one-fifth, satisfaction and compensation for the tithes both 
one-seventh, and one-eighth of the annual net great and small, and, out of the lands so to be 
value of different classes of lands respectively, get oufc in lieu of tifches they were to allot thirty 
and a corn-rent be assigned to the parson, equiv- acreg to B aild all the remainder to A., subject 
alent to the annual value of the tithes Held, tQ the pavmeu t 0 f a corn-rent (to be ascertained 
that the parson was rateable in respect of such in the * sual wa y), w hich should, with the thirty 
cdni-rent. . Mex v. , ITrsfjue, 5 A. & E. 250 ; 6 aC j. eSj in their judgment be a fair compensation 
H. & M. 567 ; 2 H. & W. 9o ; o E. J., M. j 0 j, vicarial tithes and payments in lieu of 
122. . , , tithes payable to the vicar, which rent or sum of 

Where the tithes of a parish were extinguished mo * shoukl be paya ble and paid to the vicar 
by act of parliament, and in lieu theieof certain aad pis successors quarterly, clear of all parochial 
annual corn-rents issuing out 01 the lands m the taxes, vates, dues and assessments whatsoever ; 
parish were substituted, payable to the rector and it was enacted that the tithes in lieu whereof 
quarterly with a power of distress and sale to tke thirty acres of land were so directed to be 
enforce payment .-—Held, that the money when a q ottec i and suc h re nt was to be paid, should 
paid, was rateable in the hands ot the rector. cease and be for ever extinguished Held, that 
Ilex v. Bolder 0 , 6 I). & E. 557 ; 4 B. & C. 467 ; the land so a n 0 tted to A. in lieu of the vicarial 
28 E. E. 339. tithes, and so charged with such rent, was liable 

Mode of Assessment.] — A corn-rent in to be assessed Pi .^r 

lieu of tithes should be rated upon the same 0*nm », 16 0 £<**)» 5 L. J.,M. 0.13/ , 
. .1, _ „ * I-Jbrwr « fnr> Wrr .9 L. T. / 69 ; 12. W . K. 433. 




several subsequent statutes these payments were roents, or any part thereor, f 
-described as tithes. A special act passed in 1881 receive and take the tithes o 
provided that all tithes and suras- of money in of tithes, until satisfaction o: 
lieu of tithes arising or growing due in a parish power had never been ex 
in London should cease and be extinguished, and having^ been regularly pair . 
the tithe-owner should receive in lieu and satis- not reside in the parish . ; i± 
faction thereof a fixed annual sum, to be levied rateable to the poor-rate in r 
and collected in the same manner as the poor- sum granted y by the aeeci. 
rates. Neither the above-mentioned tithes nor knights, 1 LI. Li. i 06 , i 
the fixed annual sum in lieu thereof, had ever 7 W. K. 454. 
been assessed for the relief of the poor : — Held, 
that the owner was not rateable to the poor-rate 
in. respect of this fixed annual sum, as such sum 
■was a personal payment, and was not a payment 
in lieu of tithes rateable under 48 Eliz.^c. 2. 

Had idle v. City of London Union, 56 L. J., - 
149 ; 19 Q. B. D. 481 ; 57 L. T. 749 ; 85 W. E. 
ol J. P. 564 — 0. A. . 

By a local act the parish of F. was constituted 
xi separate parish, and it, was provided that the j 
parson should receive the tithes the limit ( 

of the parish. It was further provided that the i 
corporation of the town of F., which was in the | 
parish, should levy a rate called “ the 
rate ” on all houses, shop! 
and outhouses, with the appurtenances, 


Deductions — Rent-charge on a Tithe Rent- 
charge.]— An incumbent, owner of a tithe rent- 
charge, who voluntarily endows a district parish 
, o formed, for spiritual purposes, out of a part of 
Vf ‘ c his own parish, by granting to the minister of 
i‘ 2 o : such new district parish a rent-charge on the 
1 ’ tithe rent-charge, is not entitled to claim a 

deduction from the total amount of tithe rent- 
charge in respect of the portion which he has 
M the limit thus granted away Lawr^c » v. ToMvnt 

It was further provided that the ; YlV VVt R. 62(b' ’’ 

fhp rector’s The Archbishop of Canterbury, being owner of 

being or which should at any time themfter ^ curate of"?! ^separate 
he built in the tovin, after the la and distinct parish from H.), an annual rent of 

pence m the pound, and paj the .1 e 40; to be charged upon and yearly issuing out 

parson of the parish. When houses shops « aie- | rent-charge and land. Sub- 

houses, cellars and on houses, with the appui- g % to 'th.is grant, the archbishop leased 

WthlTad not been collected “"respect thereof! the rectory, tith ^££*8* la | d 

of tithes, yet the defendant was not liable in the cnrny :-HoUl, that m a^mg a. to «ie 
respect of the rector’s rate, which was not a pay- poor-rate of H., as , occupio of the ti he ’ Cont- 
inent in lieu of tithes, inasmuch as it was levied charge of H., no allowance v as to be 11 , o 
on land which would not, on default of pay- J“» “ w*P«* of , h s y^P 1 V ™ fp 
went, of the rector’s rate, be liable to tithes. tor , *at the whole of the rent-cha^e was 
1U;,. v. Chrhtopherm,, SSL. J., M. C. 1 ; 16 included m the demise to him and the 4Ul. was 
Q. B. D. 7 ; 53 1 T. 801 : 31 W. B. 86 ; 50 J. P. Pf t at the rent paid by him for the occupation 
9 p ^ ‘ of the whole, not so much of the whole with- 

Qurcre, whether a rector who lets his. tithes by di'&wn from his occupation. Iby. v. ? 

parol to the occupiers of the lands in respect of 7'. a wrc til J ’ iV ‘ * * ,Jur ‘ 

which the tithes arise, and receives a half-yearly ® 

composition in the nature of rent can be treated Expenses of Collection, 1-A deduction 

as the occupier of tithes within the meaning of * g a p owet | f or expenses of collection including 
the General Highway Act, 13 Leo. 8, c. 78, s. 84, j aw eX p enses arH j losses bv ultimate nonpav- 
and rateable to the highways of the parish ^ ment v . Qoudehikl EL BL & El. 1 27 

v. BuLdunghaonsltire JJ., 2 D. & R. 689 ; 1 u j M> 0 *' 28g 6 w> K 800 . 

Jd. oc L. 4bo. 7 

Tithes for which compositions have been __ Kates and Taxes.]— And for poor-rate, 
entered into by the respective occupiers may be tenant’s property tax and ecclesiastical dues, but 
rated in the hands of the rector in one entire sum . not f or landlord’s property tax or lam 1 tax. II. 
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on vicar himself performed the duties and re*i 
in the third Held, that in ascertaining 
Tthe rateable value of the tithe commutation r< 
Ap charges of the several parishes he was 
entitled to be allowed a deduction in respec 
dir the stipends paid to the curates Beg.v. 
mhi 8 B. & S. 596 ; 36 L. L ’ il * ~ 

1 of 506 ; 1 6 L. T 663 ; 1 5 W . B. 103o. 

was Exemptions. J —See sub tit. STATUTORY 

4 E V emptioks, infra, col. 1697. 


amount allowed for the expenses 
bad debts, and legal and other 
insufficient to induce a tenant to 
rent-charge without a further i 
court of quarter sessions were wro 
a deduction for tenant’s profits ; 
that, as it did not appear that i 
be charged with the repair of 
the church, the deduction upon tl 
also wrong. B.eg. v. Good child 
1 . 27 L. J., M. C. 233) followe 
( heart) v. Lla nrhaiadr-y n-Moch - 
■66 L. X, Q. B. 267 ; [1897] 1 < 
T T 42 ; 45 \V. B. 374.; 61 J- P. 


31. Tolls. 

iRateability of Toll-house — Exemption.]— Tolls 
are not rateable in themselves, but a toll-house rs 
increasedly rateable by reason of the iacih ties, 
which it affords for the collection of the tefib. 
Williams v. Bed m inster Assessment Committee , 
45 I J M C. 117; 34 L. T. 795. 

' W* was lessee of a toll-house, and, of . certain 
tolls levied on passengers over a bridge, on. the 
site of an ancient ferry. The value of the tolls 
about 800/. per annum ; the value of the 
toll-house as a building was 12/ A rat^waslmd 

•ally on the toll-house and tolls, statn^ the 

gross estimated value, 800/.A and ‘^rateable 
value 700/.” Held, that although thm tolb 
’ ' ' .iselves rateable, yet the toll-house 
assessing the latter, its value, as 
the facility it afforded for collecting 
to be taken into account. 1 h. ., 


Money for Q,ueen Anne’s Bounty. J In 

assessing the commutation tithe rent-eharge and 
parsonage-house of a, benefice, no deduction is to 
be allowed in order to ascertain the 
in respect, of a sum paid annually by the mcnm- 
bent to the governors of Queen Anne s Bounty 
as interest and part principal of money borrowed 
by him to rebuild the house, such payment being was 
secured by a mortgage on the .profits of the i 

Beg. v. ITaivhm, El. Bl. L hi. 2 f 4‘ i g ener; 

' ' ; 6 W. B. 367. T* 

~ to.]— Lay impropriator, 

a parish, B., granted a lease of wag 
J a nominal rent, to W.. , 

e should so long remain , 
parish, he covenanting A t 

either by himself or a „ 

discharge of the been 
parishes," it was necessary to . 

- -Held, that in assessing ^ 

, as occupier ot the rece - 
he was not entitled to any . g t0 
respect of the stipend which, he. ~ is 
Wheeler v. Jhirmngton Over - L 

X,M. C 57 ; 8 Jw. guch 

n is compellable wa 1 1 

curate, or under a ca 

--3 independent of legal obligation, a ble. 
he is entitled in assessing his tithe 
rent-charge to the poor-rate under lc 

c 96, to deduct the salary of the emp 
the amount of the rent-charge, lock 
Llangeinwen Overseers, 1 L . & fc* : 

~ “to, 8 Jur. (N,s.) 313 ; o vess 
g p Beg. v. Good child, as s 
27 L. J.. M. & 233 : 6 W. B. 800. ivot 

of the incumbent of a sacrifice^ 
tithe rent-charge glebe tion 

csted in the public occupier 
ssarily employs a dues or 
icr the rent-charge other m 
•ate must good. ^ 
and a proper- E. E, 39 


benefice, 

L. J., M. C. 248 

_ Stipend to Curate, 

of the tithes of . 
their tithe rent-charge, at 
for twenty-one years, if he 
the vicar of the adjoining p: 
to serve the cure of B., e. 
curate. In order to the proper 
duties of the two ^ 
employ a curate for B. 

W. to the poor-rate of B. 
tithe rent-charge, 
deduction in l „ 
paid the curate, 
seers, 1 B. & 8. 709 ; 31 I- 
(X S.) 304 ; 5 L. T. 345 ; 10 W. 

Where a beneficed clergyman 
by his bishop to appoint 
sense of religious, i 
appoints one, L 
commutation r 

6 & 7 Will. 4, ' 
curate from 1 
Williams v. w . 

699 : 31 L. 3., M. C. o4 
L. T. 309 ; 10 W. Ib 14. j 
El. Bl. A El. 1 
Where the income 
parish is made up of a 
land and interest of a sum mv 
funds, and the incumbent neces? 
curate to assist him in assessm: 
to the poor-rate, the salary of the cur, 

Itomato^unf a ™ u !f ° f 


image Dues of a Dock.] -By an act the 
company at Hull received a grant of land 
the crown, and of 16,000i. from the revenues 
| e customs, and were empowered to make a, 
a or a dock, wharves, &c. ; and, in eonsida u- 
of the expense of making and mimtainmg 
same clu - wt re m.ulc wol h t > ' 

shii or ve sol conn lg mlo, ; ! = 01 ; j ; 
harbour, basin, or docks, within the port, of 
1 or unlading or lading any of their cargo 
lin the port. By another act the company 
, empowered to increase their docks. 1 ho 
r of 'Hull v.m-nstud of lire r.yer iiidn y] 
nf a . ^nrtioii of the river II uinbei y 
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neither of which was the property of the dock 
company, and of three docks and a basin, which 
were the property of the company. Ail vessels 
frequenting the port of Hull passed through that 
portion of the river Humber which is within the 
port of Hull, paid tonnage duties, and might be 
divided into live classes : first, those which dis- 
charge their cargo in the river Humber without 
entering the river Hull, basin or docks ; secondly, 
those which discharge their cargo in the river 
Hull without entering the basin or .clocks,:; thirdly, 
those using the basin without going into the 
docks : fourthly, those passing through the river 
Hull into the docks; and fifthly, those passing 
through the basin into the docks. The tonnage 
dues wore all collected at the custom-house 
Held, that the company was not rateable tor 
their tonnage dues upon the first and second 
classes, but that they were rateable for the 
remaining classes. Reg. y. JIull Dock Cal, l 
Hew Sesl Cas. 621 ; 7 Q. B. 2 ; 14 L. J., M. C. 
114 ; 9 Jur. 442, 

Harbour Sues— Additional Duty for ITse of 
Wet Dock.]— Commissioners were appointed by 
a local act of parliament for the improvement ot 
a harbour, with power to impose tonnage dues 
upon all. ships using the harbour, and other dues 
called Shore dues on goods shipped from or 
landed on the quays. The soil of the harbour 
did not belong to the commissioners, but that ot 
the quays .was] vested in them, and they were 
accordingly rated to the poor-rate m respect ot 
the shore dues, but not in respect of the tonnage 
dues. By a subsequent act the commissioners 
were empowered to construct a wet dock, anc 
fresh dues were substituted for those previously 
authorised, tlie shore dues on goods being much 
the same as those which previously existed, 
except that additional dues were payable on 
completion of the wet dock on goods loaded or 
discharged in the dock, or exported or imported 
in vessels of a tonnage of 100 tons or upwards, 
and new tonnage dues for vessels entering or 
leaving the harbour ; those for vessels under 100 
tons being practically the same as those pre- 
viously imposed, and those for vessels above 100 
tons being higher, and it was also provided that 
for every vessel entering the wet clock there 
should be an additional tonnage duty :—Held 
that in assessing the commissioners to the poor- 
rate in respect of the dock the additional clues 
paid bv ships entering the dock ought only to be 
taken into account, and not the harbour duty 
payable by such vessels exclusive of the addi- 
tional dues. Reg. v. Mngstoh-upvn-IIull Docks 
(7 Q. B. 2) distinguished. Reg. v. Berwick, 
Assessment 'Committee, 55 L. J., M. C. 81- ; 16 
Q. B. D. 493 ; '54 L. T. 159 ; 5 Asp. M. C. 532 ; 
50 J. P. 71. 

Hot paid in respect of the Use of Land.]— 

A borough extended along a part of the shore of 
the harbour. On the shore, within the borough, 
were qua vs and wharves, (1) occupied by, and 
the property of the corporation ; (2) the property 
of the corporation, occupied by their lessees 
under an indenture, reserving to the corporation 
the right to enter and take all dues payable to 
the corporation, with a covenant by the lessee 
not to allow the landing or shipping of goods 
until the dues payable to the corporation should 
be satisfied; and" (3) property of B. The only 
mode of landing goods in the borough, or shipping 
them from the borough, was by using one of 


these three classes of quays or wharves For all 
roods so landed or shipped, by means of quays or 
wharves of any of the three classes, the corpora- 
tion received, by immemorial usage the origin 
of which was not known, dues, sometimes called 
town dues and quayage, sometimes quayage 
on l T Held, that it appeared that the (.lues 
were not paid in respect of the use of land, but 
were incorporeal and in gross, and that neither 
the corporation nor any one to whom, the dues 

were let by the corporation was rateable in 

respect of any part of the dues Lewis v Awan- 
sm O verseen, o EL & bl i>08 , 2.> L. J., M. G. 
33; 1 Jur. (N.S.) 1108; W. K. 13. 

A port began at the bar at the mouth of a 
river extended to a bridge, comprehended the 
whole space of the river from low-water mark 
on the north side to low-water mark on the south 
side and was in five contiguous parishes or 
townships on both sides, usque ad medium filum 
a q ua3 The soil and freehold of the port between 
low-water mark on each side were in the Bishop 
of Durham, and the party rated held under a 
lease from the bishop for twenty-one years. 
Every ship entering the port might have to cast 
anchor therein, or to be moored to some moor- 
ings affixed in the river, or on the shores adjacent. 
The bishop and his lessees maintained the beacons 
and moorings in the river. Before the appoint- 
ment- of the ecclesiastical commissioners the port, 
was managed by the bishop and his lessees, and 
by them beacons were set up, mooring buoys, 
posts, and rings were placed and fixed within the 
port for the use and benefit of ships entering the 
port and other works were done for the main- 
tenance of the port, and the use and benefit of 
the ships resorting thereto. The tolls rated had 
been paid immemorially To the bishop and his 
lessees, and were called anchorage and beaconage 
tolls, being Is. 2 d. for every ship which entered 
the port Held, that as the use of the soil was 
part of tlie consideration for the payment of the 
tolls, the tolls were connected with the occupa- 
tion and use of the soil, and not being tolls in 
gross, were rateable. Reg. v. Durham QdarT), 
2 El. & EL 230 ; 28 L. J., M. C. 232 ; 5 Jur. 
(N.S.) 1306 ; 7 W. B. 732. 

Held, also, that the tolls were rateable m all 
the townships and parishes in which any part of 
the port was situate, and into which ships pay- 
ing the tolls came ; and that they ought to be 
rated upon a calculation of the number of ships 
paying the tolls, and coming into those parts of 
the port which were in the townships respec- 
tively. II). 

_ — Quays in Occupation of Harbour Commis- 
sioners — Dues payable irrespective of Use of Quays 
—Land occupied for Gratuitous Use of Persons 
paying Tolls.] — ■Where harbour commissioners in 
whom the soil of the harbour is not vested, but 
who occupy the adjoining quays, are authorised 
to levy dues upon all ships entering the harbour, 
and the same dues are payable whether the q uays 
are used or not, the fact that many of the ships 
use and are attracted to the harbour by the 
existence of the quays does not so connect the 
dues paid by such ships on entering the harbour 
with the occupation of the quays as to entitle 
the rating authority to take such dues into 
account, as enhancing the rateable value of that 
( ecu r it it m I h i ' r > > in u Comm - * nr ns v. 
JSfewsham and South JBlyth Overseers, 63 L. J., 
M. 0. 274 : [1894] 2 Q, B. 675; 9 It. 618; 
71 L. T. 34 : 59 J. P. 4— 0. A. 
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Dues reserved, to landlord.] — The owners | brought into the market-place, and before the 

of docks and wharves let the wharves to a rail- j cattle were put into a pen or tied up, are mere 
way company. The company was the sole j market tolls, and not in the nature of stallage or 
-occupier of the wharves, but by the agreement j tolls taken in respect of the use of the sod, and 
wharfage dues payable on all goods shipped or in assessing the lessee of the market and tolls 
unshipped at the wharves were reserved to the to the poor-rate in respect of the occupation of 
landlords, and were paid direct to them by the the market-place such tolls cannot be taken 
owners or consignees of the goods, field, that into account as enhancing The ..value; of; ••the] 
the railway company, as a. sole occupier of the occupation. Caswell -v. I Vulwrhampton Over- 
premises, was liable to be assessed to the poor- seers, 41 L. .108 ; L. R. :7"Q- B. 32S ; 2(5 

rate in respect of the full rateable value of the L. T. 574 ; . 20 W. B. 624. . 
premises, including the wharfage dues, without Where an open market is divided under the 
regard to the amount of benefit which the com- provision of an act of parliament into parts, each 
party itself derived from the occupation. Meg. v. of which is appropriated to a special purpose, 
Mhymney My. Co., 10 B. & S. 198 ; 38 L. J., such as potato stands, fruit market, and flower 
M. C. 75 ; L.R. 4 Q. B. 276 ; 17 W. R. 530. stands, and by the act tolls or rents are reserved 

to the ov\mer of the market from those who use 

Rateable Occupation, of Tramway.] — The Hie several divisions of the market, such tolls 
respondents rated the appellants to the relief of arise out of a use of the soil, and are in the 
the poor of the borough of Plymouth, as occupiers nature of stallage tolls, so as to be rateable for 
of the harbour or pool of Sutton, and as receivers the relief of the poor. Bedford (Duke) v. St. 
of the tolls, profits, and dues in respect thereof: Maul, Covent Garden , 51 L.* J., M. C. 41 ; 45 
— Held, upon a claim made by the respondents L. T. 616 ; 30 W. R. 411 ; 46 J. P. 581. 
to take into account, in ascertaining the rateable 

value of Sutton Pool, the rent, received by the _ Tolls on Goods Sold.] — Appellants were 
appellants from the railway for the use of certain rated on the ‘‘market-house, with the grounds 
tramways constructed by the appellants, but belonging, used and occupied for the tolls of the 
worked, managed, and maintained exclusively by markets and fairs.” It was admitted that under 
the railway company, subject to the berthing, this description they were in fact rated not only 
loading, and unloading, of ships by the appellants for the market-house, but also for the tolls on 
alongside the quay, and the lawful duties of the merchandise sold in the market, and for pay- 
liarbour-master for the time being, that the rail- ments made to the lord and his lessees for goods 
way were the proper persons to be rated, and not not sold but exposed for sale on stalls and other- 
the appellants. Sutton Harbour Co. v. Plymouth wise, which payments, from time immemorial, 
Union , 63 L. T. 772 ; 55 J. P. 232. were charged according to the situation of: the 

stalls and other circumstances, according to the 

Tunnel— Railway Company— Toll in fact not discretion of the lord and his lessees; and also 
taken.]— A railway company empowered by f 01 . payments made for leave to use temporary 
act of parliament to take a toll upon certain theatres and shows. None of the stalls, kc., 
goods passing through a tunnel did not take the werc in an v way affixed to the soil The lord 
toll lest the carriage of the goods should be was owner of the soil of the market. The appel- 
altogether lost to them Held, that as the toll lants were lessees for a term of years under the 
was not in fact taken, the company could not be lord Held, that the tolls on the goods sold 
assessed to the poor-rate in respect of it. Meg. v. were I10t the subject of a rate, and that the fact 
Stockton and Darlington My., 8 L. T. 422. that such tolls were paid in the market-house 

wti.mii -i it ru V i A j • 4 i made no difference; but that the other pay- 

Market Tolls. ]-Where a local act directed a were ta the nature of compensation for 

rate to be levied in respect of messuages, dwell- h ol the so il, and that they and the 

mg-houses, warehouses, or other buildings or ot markct . place were properly rated. Solerts v. 
any other tenements :-Held, that a rate m Ayleth } ry Overseers, 1E1. & Bl. 432 ; 22 L. J., 
respect of market sites, streets, lands, and 1 tene- q 34 . 17 j iu » 236 
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in 1856, P.’s lessors, incorporated as a limited only taken in respect of the franchise of the 
company, obtained a conveyance in fee of a market: — Held, on appeal, that such' charges 
piece of land in the manor, and “ all the tolls, were tolls madedn respect of the user and oecu- 
stallages, dues, profits, or emoluments whatso- pation of the soil, and so were rateable, Loudon 
ever arising from all markets and fairs held in Corporation v. Greenwich l man, 48 L. I\ 487 ; 

the town of Ashford,” except the meat, fish, and 47 J. P. 420. 

vegetable market. In 1874, P. hired from the ^ . 

company, at a fixed annual rent, certain fixed Turnpike Tolls,] A lessee of toll traverse, 

tolls of "the cattle market, the lands belonging and of a toll-house (which he occupies), is not 
thereto, and the fairs and other perquisites. The rateable for the tolls, jut *or . r u l-house only, 
land occupied by the market was fenced in, and & £ > v H.& A. 4o , . & Ad. /18 ; 

kept locked when not used for market or other ^ L. J., M. po. . r . . , T1 

purposes. Some pens in the market were appro- The 3 Geo. 4, c. 1-6, s. ■ ol 5 

printed to particular owners and salesmen, and persons : from fsses^ent 

others were free for any animals in the market, respect of J 0 ^ ¥ *°j ^ 

All animals, however, paid toll for admittance trustees ot the toUsof aioad male ■ 
to the market : — Held, that the tolls for admit- act, although they axe 

tance to the market were incident to the soil so the leceipt of the tolls, ant although seme of the 
as to be taken into consideration as increasing provisions of the local act ^j^o^isteiit with 
the value of the occupation, and were not mere the general act. Hex v. Go eat Boier ^reet 
market tolls which could not be rated. Percy « W T at n k ; 2 

v. Ashford Union , 84 L. T. 579. H - & W ■ 42 ° ? 6 L * J *’ M * U 2<> * 

^ . . , _ , n , i Exemption.] —The General Turnpike 

Deduction for Annual Bent.]— Bya local Act 3 Ge0 A , C . J 126, which took away the 

act a company was incorporated and authorised liabilit of tolls to be rated foT the reliof ^ tho 
to regulate the market-places belonging to e p 00r not extend that exemption to a road 
corporation of Brecon, and to receive all °. s w hich was expressly excluded from the operation 
payable therefrom, which were thereby vested m f th aot j leg. V. Commercial Hoad Trustee*,' 
them. They were, however, by another section, 2 W B 423. J 
to pay to the corporation 210Z. a year, to be 

charged on the scheduled tolls, markets, and Pier Tolls .]— See ante, col. 1646. 

market-places, by the act vested in the company, 

and to be a first charge on those tolls next after Kailway Tolls .] — See ante, col. 1656. 

the expense of recovering them. This annual 

sum was to be devoted by the corporation to the n _ r . WCJ 

payment <>f incumbrances incurred by the build- * ^ ' u K 

lug of the old market-place. The company, Ambassador— Attache — Liability for Kates oil 

under the authority of the act, constructed new Private Residence.] — An attache to an ambus- 

market-places on land vested in them, and sa dor of a foreign state residing in this country 

collected tolls from the old and new markets : — j s no t liable for rates assessed on his private 

Held, that the company was not entitled to a residence. ParMnson v. Potter, 55 L. J., Q. B. 

deduction of this 210Z. from the net annual X5B ; 16 Q. B. D. 152 ; 53 L. T. 818 ; 34 W. R. 

value of their tolls in their assessment to the 215 ; 50 J. P.470. 

poor-rate. Brecon Markets Co . v. St. Mary's, 

Brecon, 36 L. T. 109. 1 Officers 5 Pay.] — The pay of officers in the navy, 

or of merchants’ ships, is not rateable. Me,r v. 

Tolls for Foreign Animals landing at a White, 4 Term Rep. 771. 

Market Wharf.] — By the Contagious Diseases Nor are the salaries of officers of the customs, 

(Animals) Act, I860, ss. 2, 3, 24, and 25, it was or of merchants’ clerks. Ih. 

provided that the local authority might provide '■ . - , T . 

wharves, lairs, sheds, market-houses, and places . ^ r0 ^ s of a Profession.] Bor w an attorney 

for the landing, reception, sale, and slaughter m respect of the profits of his profession. J&w 

of foreign animals, such place to be deemed a Star mj ant, + lerm Rep. 61. 

market, and might charge for the use of such ?? r ° n a «n? t 111 *’ sa ^ u T 011 ^7* llenr 

wharf, <ke., such sums as by by-laws they might v * ^ncujieet, 4 Burr. -Oil. 

appoint By the Contagious Diseases (Animals) Money.l-Xeither is m<my whether at interest 
Act. 1878, s. 4, the act of 1869 was repealed, t J 
saving all existing acquired' rights ; but by s. 39 

the provisions of ss. 23-25 of that act were Stocks.]— Stocks or annuities in the public 

practically re-enacted, adding that the said funds are not rateable. Jfc* v.St.. John, MtMer - ; 
charges should be deemed « tolls.” In 1S71 the ma M, 6 East, 1.32 ; 2 Smith. 270 . 
corporation of London, as the local authority, 
built a market at D. for the reception, &e., of ^ 

foreign animals. By certain by-laws, a fixed 33. bTATUTORY Exemptions. 

charge per head for wharfage, Wraps, market Eule of construction.]-! t is not necessary, 
clues, and charge>- was leviecl on all animals ; a or( j er crea ( U a statutory exemption from 
landed, such charge becoming due on the animals pw . ra ^ that the act should, in express terms, 
being Uudecl. Ihese charges included lounge ex empt from such particular rates ; but it is 

in . ( mmlpJs %v V \ N ' saiBeieat if, l»v & r< struct ion u the words 

Sjjnec ot any animals had any right to put his o£ the ^ 4e exemption clearlv appears. lies 
animals in any particular part of the market. v _ B 4 N > & M m - 2 £ & E . m 

rhe anpellaiius were rot. i m respect ot ihe.se , yr & 89 * 44 j ^ 

charges as tolls in ■ respect of the use and oceu- . ‘ ‘ v 4 ' ’ ' J * '' ’ 5 

pation of the soil. ;They nppealedsagainsfc such — - Local Act.]— When certain lands and 

assessment, and eon ended that the foils were buildings were unde! a local act to he used ior 
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the benefit of the poor of Worcester and were, 
for the purposes of that act, to be free from all 
assessment beyond the amount at which the land 
was assessed at the time of the purchase : — Held, 
that purchasers of these lands and premises 
from the purchasers under the local act were 
not entitled to the exemptions under the local 
act. Meg. v. Worcester Guardians , 1 W. E. 146. 

By 7 Geo. 3, c. 51, s. 85, the trustees of the 
river Lea are to apply their funds in certain 
ways therein specified, and to no other purpose 
or object whatsoever : — Held, that these words 
do not justify the trustees in refusing to pay a 
poor-rate levied upon them in respect of such 
funds. Reg, v. River Lea Trustees , 3 W. E. 210. 

Under a private act the Warwick canal was 
made and was cut into the Birmingham canal, 
the proprietors whereof were authorised to take 
tolls on goods passing into that branch. The act 
proceeded to make provisions for tolls on. the 
Warwick canal, and in a subsequent section 
enacted that the said tolls and duties should be 
exempted from the payment oi: all assessments : 
— Held, that the tolls receivable by the Birming- 
ham canal were exempt from poor-rates. Meg . 
v. Birmingham Canal Co., 7 L. J., M. C. 57. 

Local and 'General Act.] — A partial exemption 
from the payment of rates for borough improve- 
ment purposes, conceded by a, local act, is not 
taken away by the mere passing of public 
general acts for similar purposes. Meg. v. 

A X Ik. Mg., 35 L. T. 626 ; 25 W. R. 59. 

“ Free and Clear of all Rates.”]— -By an inclo- 
sure act, the tithes of a parish were abolished, 
and in. lieu a yearly money payment; by way of 
compensation (to be calculated with reference 
to the annual value of the tithes and the price 
of com for a certain number of bygone years) 
directed to be made to the vicar quarterly, u free 
and clear of all rates, taxes and deductions 
whatsoever” : — Held, that these latter words 
exempted the vicar from poor-rates in respect 
of the money so directed to be paid to him. 
Chat tied v. Ruston , 5 D. k E. 675 ; 3 B.&C. 
863/ 

Acorn-rent given to the rector by an inclosure 
act in lieu of tithes, payable 41 free from all taxes 
and other deductions whatsoever, except the 
land tax,” is exempt from payment of poor-rates. 
Mitchell Fordham , 9 D. k E. 335 ; 6 B. & U 
274 ; 5 L. J. (o.S.) M. C. 79. 

An exemption in a private statute of lands 
given to charitable purposes 44 from all public 
taxes, charges, and assessments whatsoever, civil 
or military?’ extends to the poor-rate. Rem v. 
Scott, 3 Term Eep. 002. 

Where a statute empowered the proprietors 
of a canal to make rates in respect of vessels 
navigating the same, and expressly exempted j 
such rates from the payment of all taxes, rates, 
k a, : — Held, that the land occupied by the canal 
was also thereby exempted. Rem v. Colder ami 
IT elide Navigation Co., 1 B. k Aid. 263. S. P., 
Ereioash Canal v. Eastwood, 4 W. E. 494. 

Houses built on lands, embanked from the 
Thames, in pursuance of 7 G-eo, 3, c. 37, which 
vests those lands in the owners, 44 free from all 
taxes and assessments whatsoever,” are not rate- 
able. Rex v. Loudon Gaslight and Cohe Co.. 2 
M. & Ey. 12 j 8 B. & C. 54 ; 6 L. J. (O.S.) M. C. 
113. 

Where, by a local act, property situate in M. 
and held in "trust for the benefit of the township 


of M., is made not liable to the poor-rate Held, 
that a section in the act enabling the trustees to 
apply part of the profits of such property to the 
advantage of the borough of which M. forms ad 
part does not render the property rateable to the 
township of M. Mu nedt ester Corpora thm v. JIa n- 
ehester Overseers, 2 W. B. 64. 

Agricultural Bates Act, 1896 — Market 
Gardens— Glasshouses. ] —By s. L sub-s.': 1, of 
the Agricultural Bates Act, 1896, 44 the occupier 
of; agricultural land in England shall be liable, 
in the case of every rate to which this act applies, 
to pay one-half only of the rate in the pound 
payable in respect of buildings and other; Here- 
ditaments and by s. 9 of the same . act X the;.,'' 
expression 4 agricultural land ’ means any land 
used as . . . market gardens.” The owner; and; , 
occupier of a certain market garden of about four 
i acres in extent had upon them about two acres of 
glasshouses, which were used for the purpose of 
producing fruit and vegetables. The question 
j raised was whether these houses were 4t agricul- 
tural land,” and so subject to the exemption 
under the act : — Held, that they were so exempt, 
being land used as a market garden. Worthing 
Overseers v. Richmond, 77 L. T. 161 : 61 J. P 
710. 

Certificate of Exemption,] — The certificate of 
a barrister that a society is entitled to the benefit 
of 6 k 7 Viet. c. 36, s. 1, although a condition 
precedent to the claim of exemption, is not con- 
clusive proof of aright thereto, Reg. v. .Phillip.*. 

3 Hew Bess. Gas. 134 ; 8 Q. B. 745 ; 17 L. J., 
M. C. 83; 12 Jur. 431. 

After a society has obtained a certificate of the 
barrister, and the society is afterwards rated to 
the poor-rate, the remedy is by appeal to the 
quarter sessions. Birmingham, Owe seer s:\7 Show," 
10 Q. B. 868 ; 18 L. J., M. C. 89. 

, C. PROCEEDINGS. 

1. Collection. 

Amount Payable — Fraction of a Farthing.] — 
When, owing to the mode in which a poor-rate 
has been made, the assessment is carried out so 
as to include in the sum demanded the fraction 
of a farthing, the ratepayer is not bound to pay 
the whole farthing. Morton Y.Jtremmer. 8 0. B. 
(2ST.S.) 791 : 29 L.' J., M. 0. 218 ; 7 Jur. (x.s.) 
211 2 L. T. 600. 

Payment to Collector — Acceptance of Bill in 
Satisfaction.] — At the hearing of a summons for 
nonpayment of poor-rate against R., he set up 
the defence of payment to the assistant overseer 
by accepting bills of exchange, and on an 
account stated, though the assistant overseer had 
never paid over the proceeds to the overseers 
Held, that- this was not a legal payment of poor- 
rates. Smith v, Barham, 51 J. P. 581. 

Proof in Bankruptcy.] — Arrears of poor-rates 
due from a bankrupt before his bankruptcy are 
provable under the fiat, and the certificate is a . 
bar to the levying the amount under 43 Bliss, e. 2, 
bv distress and sale of his subsequently -acquired 
goods. Wctherell. In re. 19 L. J., M. G. 115, 
S. €., uom. B'urwash Overseers, Ex parte, 1 
L. M.A P. 60 ; 4 Hew Bess. Gas. 93, 

Preferential Payments in Bankruptcy.]— The 
Preferential Payments in Bankruptcy Act, 1888, 
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ority to parochial or offiev renewed, tire rate is no 
debenture holders or other 

Riekards y . mMermiiMer A distiess _made^ toi 

!h 502 ; [1896] 2 Ch. 212 ; which are leviable and 


L. x.169 ; 45 W. E. 42 ; GO J. r. ^ 

lithe Eent-Charge.]— Where the owner 

of a tithe rent-charge does not pay the rates, o 
which he is assessed m respect hereof, the 
amount is recovered from one or moie of the 
occupiers of the land out of which such rent- 
chaiie issues, and not from the owner of such 
rent eharsre. Lamplmylt v . A ortim,->2 J . r . o(w • 
Affirmed,' '58 L. J.. Q. B. 279 ; 22 Q. B. D. 4o2 ; 
tj 7 \v. R. 4-22 ; 53 J. R. 389—0. A. 

Equitable Jurisdiction.]— A person, assessed to 

a r ate may file a bill on behalf of himself and all 
others assessed to the rate for the purpose of 
preventing payment of it from being enforced 
if the propriety of enforcing the payment of the 
rate is in itself the subject of equitable juris- 
diction. Att.-Cien. v. Merits, 2 Sim. & St. 67, - 
T, J. to.S.YCh. 189 ; 25 B. R. 153. 


Sufficiency of Demand.]— A demand note for 
% year’s rates was served upon the respondent, 
who objected to pay the whole, on the ground 
that the house in respect of which he had been 
rated had been let to him for a term not exceeding 
three months. He paid the amount of the rate 
due for one quarter: — Held, that a second de- 
mand note in respect of the succeeding quarter 
was not necessary, and that a distress warrant 
ought to issue. 1 Yalta n^onMteMTdl Oiw'seewy. 
Jones , 62 L. J, M. 0. 123 ; [1893 2 Q. b l<o ; 

5 R. 422 ; 69 L. T. 319 ; 42 W. R. 32 ; 5 / J, I . 
552. 

Tender.]— If a landlord tenders the poor-rate 
for his tenant the overseers must receive it, and 
a warrant ought not to be granted to distrain 
upon the tenant. Me,e y. Cosens, 2 Dougl. 4-b. 

Where, after a rule nisi for a mandamus to 
justices to issue a distress warrant for a poor- 
rate had been obtained, a tender of the amount 
| was made by a third party to the overseers and 
refused Held, that it was no ground lor/lis- 
charging the rule. Men 1 v. Wilson, 5 A. & 31. 
119 : 1 K. 5c W. 507. 

If a distress is made for several rates, some or 
which, are leviable and others not, and the party 
distrained tenders the sum actually due for the 
rates which are leviable, the distrainors are liable 
foi detention of goo s subsequent to.tnc 
tender. Clay v. Ilotundo Lying -ui Hospital, 
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sure act which empowered commissioners under 
it to perform certain works, required them to 
direct by their award “ by whom and at whose 
expense, at what time and in what manner, 
such works were to be made and thereafter 
repaired and maintained. The award directed 
that the works should be repaired, &e„_ “by 
means of a rate or an assessment to be levied or 
recovered by such ways and means as parish , 
rates or assessments arc by la,w recovered within 
the same parish,” viz., by distress : Held, that 
an action did not lie to recover the amount of a 
rate assessed under the award. Dauby v. Tv at- 
mn, 46 L. J., M. C. 179 ; 36 L. T. 412 ; 25 W. R. 

464. . . ■ , 

' When the purpose for which a rate was imposed 
by a 1 )ci 1 sta i * and lei able by dist .*ess li is 
long fallen into disuse, and is not intended to be 


renewed, the rate is no longer leviable. Clayy. 
Ilotundo Lying -‘in Hospital , li. R. 6 C. L. 10o. 

A distress made for several rates, some of 
which are leviable and others not, is not illegal. 

Ih \f - distress is made for several rates some of 
which are leviable and others not and the party 
distrained tenders the sum actually due for the 
rates which are leviable, the distrainors are liable 
for the detention of the goods subsequent to the 

tel As ei 'iong^as any one of several purposes for 
which a rate was imposed is capable of accom- 
plishment, the legal right to levy continues, 
although the other purposes have ceased to exist. 

Ih 

Summons to enforce Demand.] A demand of 
payment of a poor-rate by a collector, appointed 
bv the overseers and assistant overseer for the 
purpose of assisting in collecting the poor-rate, 
is sufficient to entitle the collector to proceed by 
summons before a magistrate to entorce pay- 
ment in the usual mode by distress. 1 end all v . 
Cvci'ceoi 11 L. T. 368. 

Under a local act, power was given to summon 
for nonpayment of rates if parties should neg- 
lect to pay for fourteen days after demand m 
writing. Whilst a rate was due a demand was 
made, but the date when the rate was made was 
misdescribed in the_ demand :-Held, that the 
I misdescription was immaterial. Mb Stiet- 
\ field, 32 L. J., M. C. 280 ; H W. &. (66. 

' An act required that before any action should 
be brought to recover certain rates, a demand in 
writing "should be made at the place ot abode of 
the persons charged, or left on the premises 
charged : — Held, that a demand served on the 
chairman of a public company at a duly con- 
vened meeting was good, or a demand tixul on 
the premises charged Cort’is v. Lent Water- 
works Co .. 7 B. A 0. 314 ; 5 L. J. (O.S.) M. U 
314. 
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Jurisdiction of Justices — Hate good upon the 
.Tace of it.] — Under two local acts, by which the 
rates of a parish were regulated, an appeal was 
given against airy rate to the next quarter 
.sessions,, and it was .to be enforced by summons 
before two justices, who were to order the pay- 
ment. and (if necessary) grant a warrant of 
■distress, if the person summoned “ did not prove 
to them that he was not chargeable with or 
liable to pay such rate ” : — Held, that this only 
..gave the justices a power similar to that in 
enforcing a poor-rate, and that they had no 
jurisdiction to.- inquire into the validity of a rate 
good on the face of it, and that they, had no 
jurisdiction to determine any thing in . a summary 
way. within 20 & 21 Viet. c. 43, so as to give 
them power to state a case under that act. May % 
Ex parte, 2 B. & S. 426 ; 31 L. J., M. C. 161. 


included th; 


Retrospective Rate.] — An objection that 

a rate is retrospective is ground of appeal ; and, 
where the party objecting has not appealed, 
cannot be urged as an objection to a rule calling 
on justices to shew- cause why they should not 
issue their warrant of distress for the rate. Meq> 
v. -Stretjield, 32 L. J., M. C. 236 ; 11 W. B. 736. 

A poor-rate, good on the face of it, had not been 
appealed against. On an application before jus- 
tices to issue a distress warrant to enforce pay- 
ment of the rate, it was made to appear that there 
were substantial grounds for contending that the 
rate was retrospective and therefore bad. The 
justices refused to issue their warrant. On an 
application to the court for a rule to command 
them to issue the warrant : — Held, that the jus- 
tices were not justified in inquiring whether there 
was a ground of appeal against the rate, and 
refusing their warrant on that ground, and the 
court made the rule absolute, lief/, v. Khujston- 
■ujnm- Thames JJ., ELB1. & El. 256 ; 27 L. 

199 ; 4 Jur. (N.S.) 758 : 6 W. 11. 551. 


— - Neglect to Appeal.] — An appellant 

.against a distress warrant, issued to enforce 
payment of poor-rates, cannot, under 17 Geo. 2, 
c. 38. s. 7, avail himself of any objection which 
he might have urged against the rate itself on 
.appeal to the sessions. H or will the court grant 
a mandamus to justices to hear such appeal 
against the warrant, if the application discloses 
no grounds of appeal other than the grounds 
which might have been urged against the rate. 
Rea. v. Kent JJ.. 16 L. T. 672. 


Question of Amount.] — The owner of 

several small tenements was assessed to a poor- 
rate of 4d. in the pound ; the exact amount of the 
assessment on the aggregate of the several rateable 
values as they appeared on the rate would have 
been 10,?. 11 -]y 7. and a fraction of a farthing, 
instead of which 11.?. was entered on the rate, j 
This larger sum was demanded, and not being 
paid, a warrant was granted and a distress levied 
for that amount on his goods, on which he brought 
an action against the persons executing the 
warrant : — Held, that an action would not lie, as 
the sum demanded was the sum appearing on the 
rate, and the objection, if any, was that the party 
was overrated, for which an appeal was the proper 
remedy. Batin v. lintel inxon* 31 L. J., M. 0. 
229 ; 6 L. T. 504 ; 10 W. R. 807— Ex. Ch. 

By a local act- of 1827 the owners of certain 
abbey lands in Essex were empowered to make 
rates in respect of their lands, and to apply them 
to the repair of the roads, causeways and bridges 
which they had to maintain. They might enforce 
rates charged or imposed by virtue of the act by 
distress warrant upon a defaulter provided he was 
first summoned to appear before a justice to shew 
•cause for his neglect or refusal to pay such rates. 
They might make a composition with the neigh- 
bouring trustees of roads for the payment of a 
certain sum of money annually or otherwise for 
repairing so much of the said roads as were in 
their district. Any person aggrieved by the rates 
might appeal to quarter sessions, and justices 
might amend without, quashing the rate. By a 
local act of 1876 these owners were empowered to 
pay a large sum of money to a local board for the 
future repair of the roads in its district ; and upon 


Statutory Exemption.]— A poor-rate made 

upon the occupier of the premises used by a 
literary society, exempt from payment of rates by 
‘ ; 7 Viet. c. 36, was duly published and 
; no appeal was made by the party 
sstatu- 
.... to pay 

payment of it. Mr- 
‘erseers v. Sha //j, 10 Q. B. 868 ; 3 
18 L. J., M. G, 89 ; 13 Jur. 


rated : — Held, tha 

tory exemption a: _ .. 

the rate, and that the magistrates were bound to 
issue a warrant to enforce 
wimfha m O r 
Hew Sess. Gas. 4 45 
357. 


Local Act.] — Ratepayers, liable under a 

local act to the payment of rates i n respect of houses 
and gardens, cannot, when summoned before 
justices for nonpayment, resist the issue of 
distress warrants, because, at the making of the 
rate, warehouses and other property, not rateable 
under the act, were improperly included in the 
assessment. The proper remedy is by appeal to 
the sessions, where the error can be corrected, 
and, if this is not adopted, the rate may be 
enforced, Meg. v, Tieopeny, J 7 L. T. 266. 

A local act empowered a select vestry, chosen 


distress made. A rate was made by a vestry con- 
sisting of thirteen persons, all of whom occupied 
shops in the parish, but nine of them slept in 

. r .. another parish* On an application to the justices 

repealed. A month before the passing of the last to issue their warrant, it- was objected that the 
act, the owners made a rate for an amount to rate was invalid, as the _ vestrymen were not 
•cover certain liabilities under the act of 1827, and inhabitants, and that the objection might be taken 
also the money to be paid to the local board; but before the justices as no appeal was given till 
there was nothing in the rate itself to shew it after distress made: — Held, that the appeal to 
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ter sessions was given either before or »d the justices, , 

tress, and therefore the justmes had mo 

ton to inquire into the validity application, aftei 

ilttonx* Smdertend Otermr*, 13 VuB. f»- t b ’ e ben 

al act save power to commissioners to 

oney tor. paving, lighting nnd w tetog j be ran 

by rating and. assessing, the ^wuetms U ^ company a0 

es according to the value « 1 ered i a ul out for exhit 

vere taxed to the pool. It a •_ 1 _ land buildings w 

3 assess arid levy a rate o ^ ^ nts opened in Jnne, 
tordhe purpose ot,certam-impioye ^ ^ dosed in tl 
te to be levied and ass ess< sd i th _ - , sional list undei 

• as the other rates. In detauwo 18 69 , was approv 

i justice was f ut honseddons»ue^ A _ 0 f the parish, ii 
x. The act also provided that ^ ^eany ^ atgross ia 
thought himself agguovec y < . . a nd payment of 

lent, he might 1895 , was demai 

i, who were authorised to g himself if made on that 

r, tlrnt anyone who. thought himseu ^ m the clog 

ved hy anything done m piusuan ot Q the elosing 

ight appeal to the quarto scions. ine . offl 0 
iSionera assessed a proprietor to a iate sep did 

for the purpose of the ^P r “”*^ d "biter months, i 

1 value above that at nhich ‘ o to prepare 

poor : — Held, that, on his refusmg tojiay, ^ ^ m 

tioe might be required bj <■ havin'* of the unused p 

i distress warrant, the propuetoi not havi a did, 

.led. Bex v. Tmutthwh, 2A.&B. 40o. ™ ged to appl . 

Publication of Bate — Evidence of.] — upon demanded 
i proceedings are taken before justices for 0 f the rate im 
i piooeeuui^s whwav rate, the mere already paid, an 

tin- book purporting to contain the 0 ut a summons 
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compel a justice to grant a warrant for the pay- j 
merit of a rate made by a local board of health j 
when payment of the rate is refused on the |. 
ground that the board is not properly constituted, I 
"Reg. v. Derbyshire JJ., 4 W. 14. 118. 

Fame Inserted after Kate made.] — ; 

Where a poor-rate was made for a parish, and I 
the name of a party who occupied lands for j 
which he was rated in another parish was in- j 
serted after the rate was made, the court refused 
to grant a mandamus to magistrates to issue a j 
summons and grant a distress warrant for non- j 
payment of the rates. Req. v. Cardiganshire j 
JJ., 1 H. & W. 274. 

Kates Recoverable by other Means.] — The j 

court will not issue a mandamus to compel magis- j 
trates to issue a distress warrant to enforce the j 
payment of poor-rates, where it is doubtful j 
whether the warrant would be legal, and the rates 
are recoverable by another mode of proceeding. 
Ilex v. Hall , 4 N. & M. 546 ; S. C., nom. Rex v. 
Dyer, 2 A. & E. 606. 

— — Application for Mandamus — Form of.]-— 

Although there are more than two magistrates j 
at petty sessions, all of whom take part in a 
decision by wh ich the issuing of a distress warrant 
to levy poor-rates is refused, it is not necessary 
that, upon, application for a mandamus, all who 
were present and took part in the decision should 
be included in the rule ; but if the court saw 
that any two had been selected, or that any of 
the justices so acting had been omitted for any } 
improper purpose, all would be required to be 
joined- Reg. v. Ellis, 2 .D. (N.s.) 361 ; 12 L. J., ! 
M. C. 20 ; 7 Jur. 108. 

Where Magistrate a Trustee.] — Where, 

upon an application for a mandamus to justices, 
to issue their warrant of distress to levy a poor- 
rate, it appeared that the property in respect of 
which the rate was sought to be obtained was ; 
trust property left by a testator for the purpose ! 
of a free school, and that one of the justices 
refusing to grant his warrant was a trustee of 
the estate Held, that, notwithstanding his 
character of: such trustee, he was liable to a 
mandamus, lb. 

Recovery of Arrears— Demand and Payment of | 
less than proper amount — Mistake — Allowance ; 
in Account.] — The provisions of the Public 
Libraries Act, 1855, having been adopted by the 
parish of Wandsworth, a rate of Id. in the pound 
was duly made and demanded of the London and 
South Western Railway Company, assessed upon 
the full rateable value of certain lands occupied 
by them in the parish for railway purposes. The 
railway company thereupon claimed under s. 18 ‘ 
of that act to be assessed on only one-third of j 
the rateable value, on the ground that the pro- 
perty was “ land.” The vestry clerk omitted to 
observe that only * ; lands used as arable, meadow, 
or pasture ground, or as woodlands or market- 
gardens or nursery-grounds,” were exempted 
under this section from assessment at more than 
one-third of their full rateable value, and allowed 
the abaienu-m : lie also entered in the rate-book 
the amount of rate assessed on the remaining 
two-thirds of the company’s property as -irre- 
coverable.” The same abatement was given and 
a similar entry was made for three years. The 
mew overseers of the parish, having discovered 
the mistake that had been made, demanded the 


j arrears of rate on the two-thirds of the. full 
I rateable value : but these the company declined 
| to pay, and upon the hearing of the summons 
[ taken out by the overseers the justices declined 
j to issue a distress warrant for the amount :- — 

| Held, upon an application for a ntandam us to 
j the justices to issue their warrant, that the sums- 
j unpaid on the two-thirds ■■;of- - the full rateable 
j value of the railway company's property were 
j recoverable as arrears, and that the overseers 
I were entitled to obtain a distress warrant for the 
j loss of these arrears under 17 Geo. 2, c. 88, ss. 7 
l and 11, notwithstanding that a mistake of law 
I had been made in the original demands and in 
I the entry in the rate-book. 'Req. v, BlenMmop , 
61 L. J.; M. C. 45 ; [1892]. 1 Q. B.48 ; 66 L. T. 

| 187 ; 40 W. E. 272 ; 56 J. P. 246. : 

Contribution to Rural Sanitary Autho- 
rity — Precept of Guardians to Overseers.] — The 

guardians of a union claimed and received sums 
from the overseers of a township under precepts 
based upon the then existing valuation list. It. 
was subsequently decided, oh an appeal against 
a rate by colliery owners, who represented two- 
| thirds of the township, that the valuation list 
was too high. The overseers did not appeal 
against the valuation list under the 32nd section 
of the Parochial Assessment Act, 186*2, but 
having refunded the amount overpaid by the 
colliery owners, claimed credit for the excess 
paid by them to the guardians : — Held, that 
the guardians might give credit for the sums 
overpaid by the overseers, even though the 
j latter had not appealed against the valuation, 
list ; and that justices might refuse to enforce by 
distress warrant the guardians’ precept for a 
general rate based on the old valuation list when 
it appeared that such sums had already been 
paid in excess by the overseers. Tynemouth 
Union v. Raeliworth Overseers, b7 h. J., M. 0. 
53 ; 59 L. T. 178 ; 52 J. P. 357. 

| Hearing.] — The granting of warrants of dis- 
tress for a poor-rate by magistrates to church- 
wardens is a judicial, and not a ministerial act ; 
and they ought first to summon the party and 
hear what he has to say in his defence. Harper 
v. Carr, 7 Term Rep. 270 ; 4 it. E. 440. 

| When Bona fide Objections taken.] — 

! The jurisdiction of justices to enforce payment 
of a rate made for the repayment of money 
under 5 Geo. 4, c, 36, is the same as with respect 
to a church-rate ; they therefore have no power 
to order payment when the party assessed, and 
refusing to pay, takes bona fide objections before 
them to the validity arid legality of the rate. 
Batkin , In re , 25 L. J., M. G. 126. 

Power to State Case.] — Under s. 13, 

sub-s. 11, of the Interpretation Act, 1889, which 
repeals and re-enacts s. 7 of the Summary Juris- 
diction Act. 1884, justices sitting to hear an 
application for the issue of a distress warrant for 
the nonpayment of poor-rates are not necessarily 
exercising a ministerial duty, but are authorised 
to inquire into the validity of the objections 
taken by the party summoned, and to state a 
case for* the opinion of the high court. Fourth 
City Mutual BmUiny Society v. East Ham, 
[1892] 1 Q. R. 661 : 56 J. P. 440. 

— — Summary Jurisdiction Act not Applying, ] 

— The Summary Jurisdiction Act, 1879 (42 & 43 
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. Statements in Warrant.] — A warrant 

of distress for poor-rates need not in terms state 
that tlie refusal to pay the rate was proved upon 
oath; it is enough to state that it was duly 
proved. Ormerod v. CJtaihcieh, 16 M. & W. 
367 : 2 New 8ess, Cas. 697 ; 16 L. J., M. C. 143 ; 
S. Beg. v. Bi dwell, 1 Den. 0. C. 222; 2 Car. & K. 
664 ; 17 L. X, M. C. 99. 

The misreeital in a warrant of distress for 
poor-rates, of the date of the rate, is not material. 
lb. 

A warrant of distress for a church-rate which 
does not specify the time at which the distress 
is to be sold, is bad, and the rescue of a distress 
taken under such warrant is no criminal offence. 
Beg. v. Williams, 2 Car. A K. 1001 ; 4 New .Bess. 
Cas. 1 37 : 1 Den. C. C. 529 : X. & M. 285 : 19 
L. J.. M. a 120 ; 14 Jur, 115 ' 

A defect in the enumeration of some of the 
property in a poor-rate is no ground for refusing. 


Owner of Tithe Bent-Charge.] — Poor-rate 

assessed upon the owner of tithe "rent -charge 
under 1 Viet. e. 69, s. 8, is not recoverable by 
distress .warrant against ueh owner. Lantplo fit 
v. 'Bor ten, 53 L. Jk Q. B. 279 ; 2'2 Q. B. D, 452 * 
87 W. 11. 422 : 53 j. P. 339—0. A. 

Administrator.] — An administrator is. 

not liable to pay a poor-rate for the. intestate i 
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Viet. c. 49), does not affect or apply to proceed- j 
ings for the recoveiy of poor-rates and other 
rates recoverable in the same manner as poor- 
rates ; and a distress warrant in respect of such 
rates may be issued as before the act. Beg. v. 
Price, 49 L. J., M. C. 49 ; 5Q. B. D. 300 : 42 
L. T. 439 ; 28 W. 1L 615 : 44 J. P. 248. ; 


— — Before what Justices.]—- By an act for 

lighting the parish of B., rates might be imposed 
bn the occupiers of tenements within B. ; and it 
vyas enacted that the “ rates shall be paid by 
such occupiers, and- ' they are required to pay the 
same/’ By a subsequent section, rates not paid 
might, on proof before a justice for the county of 
S., be levied by distress. At the time when the 
local act passed, the parish of B., which is in the 
county of S., was partly within the borough of 
B. (in the charter of which is a non-in tromittant 
clause), and partly in the county at large ; 
under the operation of the 2 & 3 Will. 4, c. 64, 
and 5 & 6 Will. 4, o. 76, the whole parish of B. 
was included in the borough, which obtained a 
separate court of quarter sessions : — Held, that 
the nonpayment of rates was an offence within 
7 Will, 4 k .1 Viet, c. 78. s. 31 : and that the 
jurisdiction to hear complaints as to such non- 
payment was transferred by that statute from 
the justice of the county of S. to the justice of 
the borough. Beg. v. Sutcliffe, Batlmiek, Inre, 
IS Q. B. 833 ; S New Sess. Cas. 634 ; 18 L. J., 
Q. B. SOI ; 13 Jur. 840. 


Form of Warrant]— -Before 25 & 26 Viet. c. 82, 
a warrant of distress was issued for 104k 17/?., 
due for several rates, one of which was quashed 
on the ground that the party was not an occu- 
pier within the parish where he was rated : — 
Held, that as one of the rates was quashed the 
warrant was void, and th at the precise sum due 
for poor-rates should have been demanded from 
him previously to issuing the warrant, Harrell 
v. Whili, 2 Moore, 417 ; 0 Taunt. 369 ; 20 It. R. 
4S5, 


— — Where some Bates Irregular.]— Where 
some poor-rates had not been duly published on 
the Sunday following the allowance, according 
to 17 Geo. 2, c. 3, s. 1, and a warrant of distress 
issued for a single sum made up of these rates, 
and of others which were regular : — Held, that 
the warrant was wholly bad, and that replevin 
lay for a distress taken under it. Slbbald v. 
Boderhh 11 A. & E. 38 : 3 ?. & D, 106 ; 9 L. J., 
M.C. 76. 


a mandamus to justices to issue a distress war- 
rant, Beat v. Wilson, 5 N. & M. 119 : 1 H. &.W. 
507. 


Execution — Power of Justices to Belay.] — 
Justices, in issuing a distress warrant for the 
recovery of poor-rates, have no power to order 
that there shall be any delay in the execution of 
the warrant. Beg. v. Ilanddey, 7 Q. B. D, 398. 


: Resistance— Authority of Debtor’s Wife.] 

— A constable in executing a distress warrant 
for a general district rate went to the door of the 
debtor’s house. The debtor’s wife resisted his 
entry and assaulted him when entering against 
her will : — Held, that the wife had implied autho- 
rity to admit or exclude a constable executing 
civil process, and was justified in using force to 
exclude him. Homier v. Conway. 58 J. P. 850. 


Persons Liable — Tenants in Common.]— A. 

distress warrant may issue against any one of a. 
number of tenants in common refusing to pay 
the amount of a rate assessed on all of them, 
Payntur v. Bey., 10 Q. B. 908 ; 16 L. J., M. C. 
136 ; 11 Jur. 973 — Ex. Ch. 


Churchwarden.] — The goods of one; 

churchwarden are liable to be seized under a 
distress made by order of the other churchwarden 
and the overseers, for a poor-rate due from, him,, 
where the rate has been legally demanded and 
payment of it refused ; but if such churchwarden 
has charged himself in his account with the rate 
as received to apply it to parochial purposes, 
the justices (who act judicially in such cases), 
in the exercise of their discretion, may refuse 
to grant a warrant. SMiigle if v. Sur ridge. 11 
M.& W. 503 : 12 L. J., M. C. 122 ; 7 Jur. 773. 


— — Lodger.]— By a local act, the rates directed, 
by that act to be made should and might, on 
refusal or neglect to pay the same by any person 
or persons liable thereto, be recovered in such 
manner as the rates made for the relief of the 
poor arc directed to be recovered ; .and it was 
provided that any person, whether landlord or 
tenant, who should let out his or her house in 
separate apartments or ready - furnished to a 
lodger or lodgers, should be deemed to be the 
occupier thereof, and might be rated or assessed 
accordingly, and should be liable to the payment 
of the sum so rated ; and that the goods and 
chattels of each and every person renting or 
occupying any separate part or apartment in 
such house or building, or renting or occupying: 
any ready -furnished house, or any part thereof, 

, should be liable to be distrained and sold for the 
payment of the said rates : — Held, that under 
that act the goods of a lodger were liable to 
be distrained and sold for poor-rates assessed 
upon and due from the landlord, under a warrant 
directing the churchwardens and overseers to 
take the goods of the landlord. Pep peer or a v. 
11 of man, or Hop man, 9 M. & W. 618; 12 L. 3.7 
5 Ex. 270, 
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at least he is not distrainable without a sum- ? 


Nature of.] — A commitment by 


moiis. Stevens v. Evans, 1 W. Bl. 28-1 ; 2 Burr.; for nonpayment of poor-rates is in tM'nt 


— - — Servant of Ambassador.] — When a 
British-born subject employed as first chorister 


of civil process, anti the proper prison for a 
person so committed by the justices of Middle- 
sex is the 'prison' in Whifecross. street. Me//, w 
WMiecrm# -street ((/oremor). 6 B. S. U7 L ; 84 


at the Portuguese ambassador’s chapel, with a p,. »J. . M C. 108: jfl Jur' (.vs) OTol'lk' L 
salary, rented and occupied a house, and let. part | 543 '■ 13' tv,' B.’ 1017 ; 10 Cope. li. Kit " 
of it in lodgings, and a distress was levied on Iris ! 

: -goods, for; a poor-rate -Held, .that; his goods were I . — — Married Woman , — Bated : as;. Owner - 


not protected by , 7 Ann. c. ' 12, even assuming j Agreement. ]— . A married-' woman- rated. as.'-bwher.-/ 
that he was the domestic servant of an ambas-j of hereditaments under s. 4 of the Poor Hate 
sador. ;: Novella v. Toogood, 2 I ), ■& B. 888; 1 I Assessment Act. I860, is liable to he imprisoned 
B. jc 0. 554 ; 1 L. J. (o.s.) K. B. 181 ; 25 It. R.j'on nonpayment of parochial rates, in default of 
: , j sufficient goods- being-, : found, whereon /tot levy 


Liquidator of Company.] — The liquida- 


tor of a company was inserted in the rate-book j Slic p owner and the 


distress. ’• The • notice . given, by an- owner under 
s. 4 does -■ ' not -constitute ■ an : agreement ; between 


4 lien '(Eliza* 
A! f 1804:1 2 


as owner and occupier. He did not appeal j hrtE). iA rc, 68 L. J., M. €.* 267 ; 71804] 
against the rate :■ — Held, that in default of 'pay- 1 Q, B. 924 ; ? 10 R. 514 * * 48 W1 R-. 141' 50 J. 
ment the justices were right in issuing a distress j 220. ' ’ ] , ; 

warrant against him, as the rate was good on ! 

the face of it. Dent v. Co m m o a da le Over see vs, \ Costs and Charges.] — The 48 Eliz. e. 2. s. 
56 J. P. 519. ..which -g-ay-e a reined v for the lowing of man 


Company — Equitable Charge,] — The goods j 

of a company on which d ebenture-holders have an ! 
equitable charge are still the goods of the com- i 
pany, and are liable to be distrained on for the j 
company’s rates. Marriage, JVeave $ Co., In re A 


Overseers, • Costs and Charges.] — The 48 Eliz. c. 2. s. 4, 
which gave a remedy for the levying of money 
assessed for poor-rates, did not extend to costs. 
•The goods | Clark v. Uo/uU. 2. Ex. 3t)5 ; 17 L. J.. Ex. 
rs have an i i^yp 


65 L. J., Ch. 889 ; 
169 ; 45 W. R. 42 ; 

Priority, ]- 


To whom Payable.] — Under this statute, 

the party applying for the warrant is the person 


2 Ch. 668 ; 75 L. T. j to whom the costs of sueh application are to be 


I paid. Walsh v. South-worth. 6 Ex. 150 ; 
i M. & P. 01 : 20 L. J,, M. C. 165. 


Priority.] — Rates are payable out of the j ....... .... ... . . , , . . . 

proceeds of sale of a distress in priority to I Amount.]— -The brokers charges only are 

equitable charges on the property distrained j ^ ie damages to be trebled under 48 Eliz. e. 8, s. 10, 
upon. lb. in replevin, on a distress; made tor a poor-rate. 

I Newman v. Bernard, 8 M. & Scott, 728 ; 10 Bing, 
Property Liable.] — Money may be distrained j 274. 
as well as goods. East India Co. v. Skinner , ! On a distress for arrears of a poor-rate, under 


1 Bott’s P. L. 249. 


50 Geo. 3, e. 45, s. 8 : — Held, that, although the 


Averiae cam cm are distrainable. Hutchins v. : warrant made no mention of the costs of the 
Chambers , 1 Burr. 579 ; 2 Ld. Ken. 204. ; previous summons, the reasonable costs of such 

! summons might be levied under it, and that one 
Second Distress for same Bates.] — A bean- 1 shilling was a reasonable sum in that behalf, 
stack of the plaintiff being distrained for rates | Clarke or Davies v. Medley, 4 M. k Scott, 821 ; 3 
due from the defendant was afterwards sold by i L. J., C. P. 120. 

auction, and a valid contract of sale effected, ! ■ , ■ _ . _ _ ... ' 

but on the purchaser subsequently proceeding to | Remedy lor wrongful Levy. , A Distress for 
remove it, he was forcibly prevented by the j a t . poor-rate . for lauds. not in the occupation of 
plaintiff, and never had an opportunity of taking plaintiff may be replevied, notwithstanding 
it away. The purchaser not having paid for the j ^ ie sessions on an appeal confirmed the rate : tor 
stack, a second distress was made for the rates I <let«minmg that a man may be assessed iorvvhad 
and other things distrained under it : — -Held, i he does not occupy, is an excess of jurisdiction, 
that such second distress was lawful. Lee v. j Mi heard v. La yin, 2 W . Bl. 1330. . 

Cooke. 8 H. & N. 203 ; 27 L. J.. Ex. 887 ; 4 Jur. ^ Vhcn one assessment . is made in respect or 
(N.S.) 1 68 ; 6 W. R, 284— Ex. Ch. ' ! Property of which part is occupied and part is 

' j not occupied by the person rated, the question 

By whom Executed.] — The overseer of a town- • can be raised in replevin. _ L. A A*. W. By. \\ 
ship may execute by deputy a warrant directed ’ Buck master, 44 L. JA M. O. ISO ; L. R, 10 Q. I>. 
to him to levy a rate, such an act being purely of j 444 ; 33 L. T. 820 : 24 W. It. 16. > 
a ministerial character. Walsh v. South-worth. An apothecary, being an inhabitant, was rated 
6 Ex. 150 ; 2 L. } M. & P. 01 ; 20 L. J., M. C. 165. in respect of his - stock-in-trade Held, that 
A joint warrant to two persons to distrain for being liable to be rated as an inhabitant, his mode 
drainage-rates, under an act for draining fens of impeaching the validity of the rote was by 
and improving the navigation of a river, may be appeal to the sessions, not by replevin. Marshall 
well executed by one of them. Lee v. Vessey. v. Pitman, 2 M. & Scott, 745: 0 Bing. 595: 2 

l. j.. m. c. 88. -- g ; -d'b 

Where | 'party is rated in respect of property 
Warrants of Commitment— Adjudication.] — A not in his occupation, he is not bound to appeal, 
warrant of commitment for nonpayment of a but may replevy any distress taken for such poor- 
poor-rate should shew an adjudication by the rate. Bristol Overseers v, 8 K. M. 850 ; 

same justices before whom the complaint is heard. 1 A. $■ E. 264 : 3 L. J., M. C. 71. 
lla-msden, In re, 8 D.& L. 748 : 1 B. C. Rep. 133: So, if part of the premises included in the rate 
2 Hew Sess. Cas, 427 ; 15 L. J.. M. C. 118 ; 10 Jur. is not occupied by him. lb. 

879. Hut if cue distress is taken under a warrant to 
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. , n _■ u t Prntpft tion of Overseers and Officers (IT Geo. 2, 

levy' the amount o£ a rate, void by reason of such l_The bailitf of an overseer who dis- 

non-occupation, and also under a separate war- 1 o. 88,.*.. 8). j me - 


BOIl-OCOUpiV WUix* v ■ r~ , ... _jj 

rant to levy another good rate, the validity ot 
such distress cannot he questioned in an action 
of trespass or replevin. Ik 

If more goods are seized than would be a 
reasonable- distress for the good rate, the remedy 
of the distrainee is an action for an excessive 

dl The Statute of Marlbridge extends to goods 
distrained for a poor-rate. Sadourin v. MarshuU, 

S B. & Ad. 440. ■ 

Trespass.] — If a person rated has any 

objection to the rate (e.g.) that it is made for six 
months, he must appeal to the next sessions ; and 
if he does not appeal, he cannot bring trespass 
against those who distrain on him for nonpay- 
ment of the rate, Durr ant v. Dot/s, 6 1 erm -hep. 
580 ; 3 R. R. 268. 

Belay hv Reference to Arbitration.]— An 

assessment committee made a poor-rate upon the 
property of a waterworks company m excess ot 
ke amount which they considered to be the rate- 
able value. The company gave notice of appeal. 
Both parties then agreed to refer the mattei to 
arbitration, and to be bound by the decision of 
the umpire. The umpire did not make his award 
for three years, during which time the company 
was compulsorily obliged to pay the poor-: rate. 
The umpire made his award and declared that 
the company was overrated, and that the overseers 
should repay to them the sums in excess which 
they had been obliged to pay under compulsion. 
The overseers refused to consider the award as 
valid, and when the next rate was made distrained 
upon the com panv under a magistrate s warrant. 
The company replevied, and afterwards moved 
that the replevin bond might be delivered up 
Held, that the proceedings of the overseers were 
against good faith, they having agreed to be 
bound by the award, and that the replevin bond 
might be given up at the instance of the company. 
Leicester Waterworks Co. v. Cropstone Overseers, 
44 L. J.. M. 0. 92; 32 L. T. 567. Compare 
X. S' - v - B r . By. v. Bedford , 17 Q. B. 978 

Protection of Justices.]— Formerly an action 
of trespass lay against magistrates for granting 
a warrant to- levy poor-rates, if the party dis- 
trained upon had no land in the parish in which • 


C. 6 ©, S. ©j. 'iUC — . . , 

trains for poor-rates upon goods under a distress 
for rent is not within the protection ot the 
24 Geo 2 o 44, s. 6, which requires a previous 
demand of the P^sal and ^py of tim warrant. 
Whitley v. Roberts, M‘Clel. &, A . 10 1 , 2.j h. K. 7o j. 

Under a warrant against the goods of A., an 
overseer took goods already in the hands of the 
bailiff of A.’s landlord, as a distress for rent 



Grace 5 M. & P. 140. , . 

In an action for wrongfully and maliciously 
taking goods of the value of 600J. as a distress 
under a warrant for 141Z. for a poor-rate : Held, 
that the plaintiff was not bound to demand a copy 
of the warrant pursuant to 24 Geo. J, c. 44, s. 6, 
before commencing his action, as the overseers 
had not acted in obedience to the warrant, and 
no action would have lain against the justices. 
St, urch v. Clarke, 1 N. & M. (>/l , 4 B. & Ad. 

1 13 * 2 L. J. M. C. 29. S. P,, Cotton v. Kadwell , 

Where an act authorises a justice o 11 oath 
made that a party refuses to pay his rates to 
issue a summons calling on him to shew cause 
why he refuses, oath being first made by the 
officer that he has demanded the rate and that it 
is due and in arrear, and authorises a warrant ot 
distress to be issued on neglect to shew good 
cause, it must be shewn in any pleading or 
special case on the part of the officer who 
justifies a distress that there had been a demand 
and refusal previously to the summons, and it 
one warrant be issued for two separate} rates, a 
demand of both and refusal of one is not suffi- 
cient to support the warrant. Jay v. Jialks- 
ivorth, 2 C. L. R. 1776. ' 1 

An action will not lie at the suit of the sheriff 
against overseers of a parish for taking goods 
under a warrant of distress for poor s-rates, 
when he has allowed the defendant, notwith- 
standing the execution, to continue to be the 
ostensible owner of the property. Spicer v. 1 idy , 
1 L. J. (o.s.) K. B. 10. 

I 3. Inspection of Rate-Books. 

Custody of Rate-Rook- — Refusal to Produce; 


SS ™ ^ 8 B. * Ad. j ZA & 


409 ; I L. J, M. 0. 90. 

A local act gave power to certain persons to 
rate for the repair of bridges in the district, and 
empowered a justice, on demand and refusal to 
pay such rate, to enforce payment by a distress 
warrant, to be directed to the collector ; and a 
right of appeal was given against a rate to any 
person claiming exemption by reason of his lands 
being “abbey lands,” and the decision of the 
quarter sessions on such appeal was to be final. 
The plaintiff was rated, and refused to pay, and 
a justice granted a distress warrant, directed to 
the collector, who served and executed it. In an 
action of trespass by the plaintiff against the 
justice and collector: — Held, that the plaintiff 
was not confined for his remedy to the appeal to 
the quarter sessions ; that the justice had acted 
without jurisdiction, and was not protected by 
11 & 12 Viet. c. 44 ; and that the collector, in 
the circumstances, was to be considered an officer 
of the law, and protected by 24 Geo. 2, e. 44, s. 6. 
Dudley v. Davis, 10 C. B. (N.s.) 492 : 30 L. J.* 
€. P. 374: 8 Jur. (N.S.) 263 ; 5 L. T. 253. 


virtue of his office, the poor-rate book hi his 
custody, is liable to a penalty under 6 & 7 \ ict. 
c. 18, s. 16, for refusing to produce it to an 
inhabitant, when lawfully demanded. Ed wards 
v. Bennett . 6 Bing. 230 ; 3 M.& P. 749 ; 3 Y . & J . 
458 ; 8 B. k C. 702 ; 2 M. & By. 182 ; 7 L. J. (O.S.) 
M C 49 ; 31 R. R. 403. Affirming 7 B. A C. 
586 ; IMA By. 482 ; 8 L. J. (o.s.) M. 0. 71 ; 31 
R. R. 267. 

By a local act for certain incorporated parishes, 
guardians of the poor were appointed, anti were 
authorised to appoint a clerk, and to make rates ; 
and all poor-rates and books purporting to be 
rates, made for the parishes, and all papers relat- 
ing to the settlement of the poor, were to be 
delivered by the churchwardens and overseers to 
the clerk of the guardians for the time being, 
who was to cause the same to be preserved and 
hied. The clerk to the guardians paid the casual 

j .1 [T.mn 


UiCkl. r*~- 1 

and out-poor weekly, and transacted some other 
mairei relating to the pour, and md the eimo-dy 
of us 1 book :— T-Iel 1, ha n was not i > ‘ sen 
liable to the penalty imposed by 17 Geo. 2, e. 8, 
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s. 3. on churchwardens, overseers or other persons ] 
authorised to take care of the poor, for not per- 
mitting an inhabitant to inspect the rates. 
Whitchurch v. Chapman , 3 B.& Ad. 693 ; 1 L. J., 
M. C. 69. 

A rated inhabitant of a parish cannot sue an 
overseer for the penalty for refusing an inspec- 
tion of the rate-books, unless he shews that he 
has been injured by the refusal. • Spemehy. v. | 
Robinson , 5 D. A R. 572; 3 B. A G. 658 ,; 27 i 
R. R. 460. 


) and offer of payment, the complaint being that 
the overseer had used undue delay ; Held, • that 
it was not the judge’s duty to tell the jury, as a 
direction in point of law on the facts proved, 
that the copy was or was not given forthwith, 
but that he was right in leaving it to them to say 
whether, under the circumstances, it had or had 
not been given in reasonable time, and therefore. 

| according to reasonable construction, forthwith, 
j Tennant v. Bell, 9 Q, B. 684 ; 16 L. <L, M. G. 3I ; 
i 10 Jur. 946. . . , ; 


Proper Demand, what is.] — The demand of 
an inspection must be made at a reasonable time 
and place ; therefore, where the demand was 
made at a parishioner’s own house at eight o’clock 
in the evening, and not at the house of the over- 
seer -Held, that the overseer incurred no penalty 
by refusing. lb. 

A demand to inspect a rate made on the over- 
seer by a rated inhabitant in the presence of his 
attorney is a lawful demand ; and the refusal to 
produce the rate upon a lawful demand consti- 
tutes the inhabitant a party aggrieved ; and a 
demand to see the rate is sufficiently specific, 
there being only one rate in esse at the time. 
Mlwanis v. Bennett , supra. 

When a demand to inspect a rate was made 
upon an overseer on his own premises not far 
from his house, and he refused to allow the 
inspection, but not on the ground that it was 
inconvenient to go to his house for that purpose : 
— Held, that this was a reasonable demand 
within the statute. Parker v. Edwards , 7 B. & 0. 
594; 3 M. A V. 761. 

Right to have a Copy.] — The 6 & 7 Will. 4, 
<c. 96, which, by s. 2, prescribes the form in which 
a poor-rate is to be made, and, by s. 5, empowers 
persons rated to take copies thereof, and imposes 
a penalty of 51. for refusal, does not repeal so 
much of 17 Geo. 2, c. 3, as requires the overseers 
to give copies of the rate to any inhabitant 
forthwith upon demand, and subjects them to a 
penalty of 205 for refusal. Tennant v. Craston 
or Crest on, 2 Hew Scss. Gas. 425 ; 8 Q. B. 707 ; 
15 L. J., M. C. 105 ; 10 Jur. (560. 

A parishioner is entitled to have, on demand, i 
a copy of the rate forthwith delivered to him, 
upon paying M. for every twenty-four names : — ■ j 
Held, that the overseer is entitled to a reasonable 
time to make the copy. Spenceley v. Robinson , 
supra. 

Action for Penalty.] — In a declaration against 
ail overseer for the penalty for refusing inspec- 
tion of a poor-rate, it is sufficient for the plaintiff 
to describe himself as an inhabitant of the parish, 
without stating that he is a rated inhabitant. 
Batchelor v. 1 lodges, 6 2s . & M. 75 ; 4 A. A E. 592 ; 
.5 L. J., M. C, 52.' 

To such a declaration, it. is no plea that the 
rate, at the time of the demand for inspection, 
was not a subsisting rate. lb. 

Who may Sue.] — A churchwarden or an 

overseer is not an inhabitant or a parishioner 
within 17 Geo. 2, c. 3, so as to be entitled to sue 
sx co-churchwarden or overseer for penalties for 
refusing to permit him to inspect or to give him 
si copy "of a rate. Withered v. Calcutta 5 Scott 
(N.K.) 409 ; 4 Man. A G-. 566 ; 11 L. J., M. C. 123 ; 
6 Jur. 487, 

■ ■ ; — Questions for the Jury.]— -In fin. action,', 
against an overseer for not giving to an inhabi- 
tant a copy of a rate forthwith, upon demand 


| Right to Compel.]-— The court cannot compel 
| the officers of a parish to permit the ratepayers 
of a parish to take copies or extracts from a 
book containing all parochial rates arid accounts 
of all moneys received for parochial purposes, but 
not containing any account of parochial disburse- 
ments kept under the directions of a local act, 
although the parish has adopted the provisions 
of 1 A 2 Will. 4, c. 60 (the Vestry Act). Reg. v. 
St.Marylebone ' -Vestry, 6 N. & M. 600 ; 5 A. A E. 
268 ; 6 JL. J., M. C. 159. 

The right of a ratepayer to inspect or take 
copies from parish accounts is only a private 
right ; and to entitle him to a mandamus order- 
ing such inspection to be granted, he must shew 
grounds of a special and public nature in support 
of his application. Briggs, Ew parte, l El. A EL 
881 ; 28 L. J., Q. B. 272';’ 7 W. R. 445. 

4. Appeal against Rates and Reserved 
Cases. 

a. When Appeal Lies. 

The simple fact of being left out of a poor- 
rate where no improper motives are shewn for 
making the omission, is no ground of appeal 
. against the rate. ' . 2U® y. George, -1 N. & P. 451 
6"A. A E. 305 ; W. W. A D. 32 : 6 L. J., M. C. 34 ; 
1 Jur. 39. 

A defect in the enumeration of some of the 
| property in a poor-rate is ground of appeal. Rex 
I v. Wilson , 5 X. A M. 119 ; 1 H. A W. 507. 

| An objection that a rate is retrospective is 
1 ground of appeal. Reg. v. Stretjield , 32 L. J., 
M. C. 236; 11 W. R. 738, 

An objection to a rate on account of the 
uncertainty of specification of the property rated 
is ground of appeal only, and is not a bar to 
an action for the rate. Cords v. Kent Water- 
works Co., 7 B. A 0. 314 ; 5 L. J. (O.S.) M. 0. 
106. 

Where an inhabitant is rated for certain stock- 
in-trade which may not be rateable, his remedy 
is by appeal to the quarter sessions, not by re- 
plevin. Marshall v. Pitman, 2 M. A Scott, 745 ; 
9 Bing. 595 ; 2 L. J., M. C. 33. 

! The justices at the sessions are the proper 
j judges of the equality of poor-rates. Per y. 
Aire and Calder Navigation, 2 Term Rep. 660 ; I 
R. R. 579. 

The following order of sessions was removed 
i by certiorari : w Whereas E. L., of, Ac., in the 
! parish of St. B., in the city of L., has presented 
i his petition and appeal, setting forth, that by a 
certificate, Ac,, the barrister did certify that the 
L. Literary and Scientific Institution was entitled 
to the benefit of an act passed in the sixth and 
seventh years of the reign of, Ac., by which 
certificate the petitioner, as a parishioner and 
ratepayer of the parish of St. B.. in the city of 
L.. in which parish the institution is situate, con- 
ceived himself, aggrieved, and appealed against 
the certificate ; now upon hearing the ctition 







1715 BATES AND BATING — Proceedings. 1716 

and appeal of E, L. against the certificate, in the posed to refer the matter back to. the arbitrator, 
presence and hearing of all parties concerned, The company objected, but offered to discard the 
&Ci, it is ordered that the certificate be annulled 71 : total sum and take the assessment according t o- 
— Held, first, that it was sufficiently alleged that the valuations on the several parcels. This was 
E. L. was a ratepayer; that the allegation that not agreed to, but no proceeding was taken to 
he was a ratepayer was equivalent to an allega- set the award aside. The vestry, of whom forty 
tion that he was assessed, and therefore he was had come into office in place of forty who 
entitled to appeal against the certificate of the retired, after the making of the award refused to 
barrister, and that it was not necessary to set out consider it as valid, and distrained upon the com- 
the rate to which he was assessed, lief/. v. Stacy , panv under a magistrate’s warrant for the third 
14 Q. B. 789 ; 19 L. J., M. 0.177; 14 Jur. 549, ' rate" . on the original scale of assessment. The 
Held, secondly, that the . sessions having company replevied, and afterwards moved the 
annulled the certificate because the statute men- court that proceedings ■ might be stayed and 
tioned in it was described as passed in the sixth the replevin bond delivered up Held, that 
and seventh years of the reign, the decision could whether the award was binding on the vestry or 
not be reviewed by the court. Ih. not, their proceeding by summons and distress. 

was against good faith, the company having, by 
Local Act — Who may Appeal.]— -By a local act their agreement with the vestry, been led into a. 
guardians were empowered to ascertain what course of • proceeding which had deprived them 
sum each, parish in the city of Norwich should of an appeal to sessions, and that the proceed- 
contribute towards the expenses of maintaining mgs of the company in replevin might be stayed,, 
the poor, and to certify the same to two justices, arid their bond given up at their own instance, 
who were to issue their warrant to the proper A. $ JS\ IF. My. v. Medford. IT Q. B. 978. 
officers to rate and assess the amount ; any person, 
parish, Ac., unequally assessed might appeal at 

the next sessions held after such assessment made b. To what Court, 

and demanded : — Held, that the churchwardens Quarter Sessions — “ Failed to obtain Relief.”] 
and overseers of an over-assessed hamlet might __ x ^ ratepayer, aggrieved by his assessment to the- 
appeal against both the certificate and the war- poor-rate, gave notice of objection to the assess-’ 
rant, lie,* v. Sorwudi- Corporation. 3 D. & B. 42. me nt committee, under the Union Assessment 

Committee Amendment Act, 1864 (27 & 28 Viet. 

Arbitration by Agreement— Breach of Faith.] c# 3 ^ s> L The committee, considering that a 
— A vestry constituted under 1 & 2 Will. 4, case then pending in a superior court would 
c. 60, but exercising powers under a local act govem this case, adjourned their decision. The 
(which gave the vestry all the authorities of ratepayer thereupon appealed against the rate to 

a public vestry), made a poor-rate, whereby the qnarter sessions -Held, that he had not 
certain amounts were charged upon a railway ^ failed to obtain relief” from the assessment 
company in respect of various properties comm ittee within the above section ; and that 
within the parish. By the local act, a party the quarter sessions had consequently no ■ juris.- 
aggrieved by any assessment might appeal to di6tion> & ef] . QV William* v. Bedminxfer Union. 
the vestry at any meeting within one month 45 L j m/ 0.117: 1 Q. B. D. 503; 84L. T. 795.' 
after demand of the rate, and the vestry might 

give relief ; and the appellant, if not satisfied Parish under Special Act.]— -A metro-' 

with the determination, might, within three politan parish was regulated by a local act, under 
months after it, appeal to the sessions. The which a rate for the relief of the poor and other 
company appealed to the vestry, and by agree- parish purposes was to be made by the vestrymen., 
ment (September 14th, 1850), between the com- and any person aggrieved by the rate was to apply 
pany and the vestry (who authorised their chair- to the guardians for relief, and if dissatisfied with: 
man to sign it), the question whether or not the their decision, might then appeal to the quarter 
property had been overrated was referred to an sessions, giving notice to the guardians. A valua- 
arbitrator, who was to have the powers of a tion list for the parish was made by the overseers 
court of quarter sessions on appeal ; and the and finally settled by the assessment committee 
company having paid the rate, it was agreed under 32 h 33 Viet. c. 67, in. which certain pro- 
that if the assessment should be reduced, the perty occupied bv the appellants was newly 
amount overpaid should be credited to them on assessed, but no notice was given to them by the- 
account of the next rate ; that the award should overseers as required by s.' 9. The appellants. 
. regulate the assessment to all future rates up to appealed direct to the quarter sessions, proceed- 
its date ; and that all payments on such future mg as in an appeal- against a poor-rate under- 
rates should be credited to the company in the n Geo. 2 , c. 38 Hcl<l, that the rate was still 
same, manner as the payment already made, made under the local act, though the valuation 
Pending the referenced a second rate was made was to be in conformity with the valuation list 
(September 21st, 1850), and a third in* March U uder 32 & 33 Viet, c. (57 ; and that the proceed- 
following, both on the. same rateable value as fogs not having been in conformity with the 
the first, and the company paid the second. The local act the quarter sessions had no jurisdiction, 
parties attended before the arbitrator, and he Uey. v. Middlesex XML. It. 7 Q. B. 653; 2<> 
made his award, assessing the company’s pro- p. T. 902 ; 20 W. II. 774. 
per ties at reduced ’Values, and fixing the entire 

rateable value at an amount lower than that in County Sessions — Kate in Borough.] — A parish 
dispute by 573?, Taking the total as correct, contained a borough, which was not co-extensive 
the company was a creditor, upon the three with the parish, and which before the Municipal; 
rates, to the amount of 41 SF, but by an error of Corporations Act (5 &6 Will. 4, c. 76), had a 
figures the total -noted in the award exceeded quarter sessions with jurisdiction over the whole 
by a few pounds the aggregate of the sums parish. The borough had not six justices, and 
■assessable on the several properties, according to therefore the parish had the power of appealing; 
the arbitrator’s finding. The vestry clerk pro- to the county sessions against a rate under I Geo. 4,, 
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c. 36. The Municipal Corporations Act threw but the "committee <licl not sit. to heat the objee- 
the outlying parts of the parish into the county tions till the day of holding the Midsummer 
jurisdiction -.—Held, that s, 3 did not takeaway quarter sessions Held, that an -appeal ''against 
the power of an inhabitant in the outlying parts the rate might be entered and respited at " the 
of the parish to appeal against a poor-rate to the October sessions, lb. ' 

county sessions, and that the sessions might ■■■■On August 3rd a gas- company. failed to' obtain 
amend or quash the whole rate. Meg. v. Bridge- relief against a poor-rate •' from: an-. ■■ assessment - 
water , 2 P. & D. 586 ; 10 A. A E. 711j 8 L. J., committee, and on'..: October. 5th they gavemotiee. 
M. 0. 72 ; 3 Jm\ I123. of appeal to the sessions to be .held on fJetobeip ; 

26th. ■■ Meanwhile sessions: 1 had .been. "held ■ on ■ 
Queen’s Bench — Preliminary Questions.] — -On September 1st Held, as from August 3rd to 
an appeal against a poor-rate the sessions granted September 1st there were seven days beyond 
an application to enter and respite the appeal, the twenty-one days requisite for notice under 
subject to a case for the opinion of the court of 27 A 28 Viet, c. 31), that the September sessions 
queen’s bench ; the reservation at the end of the were the next practicable sessions within 17 
case being, if the court should be of opinion that Geo. 2, c. 38, s. 1 ; and that, therefore, the appeal 
the quarter sessions ought not to have granted could not be entered at the October sessions, 
the application, the entry of the appeal is to be Liverpool United Gan Light Co. v. Ererton Over- 
struck out : — Held, that the point being raised seers, 40 L. J., M. C. 104 ; L. It. 6 C. P. 414;. . 
on an order which did not finally dispose of the 23 L. T. 813 ; 19 W. It. 412. 
appeal, the court would not entertain the case. A poor-rate was made for a parish in a county 
Meg. v. L. <$* N. IF. Jig., or Sutton Coldfield and published on May 30th. On the Ilth of 
Overseers, 43 L. J., M. C. 57; L. B. 9 Q. B. 153; June L. gave notice of objection by the union 
29L. T. 840 ; 22 W. B. 324. assessment committee. The committee at its 

next meeting on the 30th of June refused to 

Appeal from.] — The jurisdiction of the grant him relief. The Midsummer ^quarter 

queen’s bench upon questions relating to the sessions for the county were held on the same 
validity of local rates is not purely consultative day. L. appealed to the Michaelmas- sessions^-,,, 
but judicial, and the decisions of that court upon and the justices allowed the appeal to be entered ; 
such matters are therefore open to appeal. A — Held, on a motion, for a prohibition against L. 
decision of the queen’s bench on such a matter, and the justices to stay all further proceedings 
though given in the form of discharging a rule in connection with the appeal, that H. could not 
for quashing an order of sessions, is an order” be said to have failed ta obtain relief from the 
within the 1 9th section of the Judicature Act, union assessment committee until June 80th,; 
1873. and is therefore subject to appeal. Walsall when the committee heard his case, and refused 
Overseers v. L. A r . W. My., 48 L. J., M. C. 65 ; to allow his objections. Meg. v. Bigglesivade 
4 Apr). Gas. 30 ; 39 L. T. 453 ; 27 W. B, 189 — Union, 21 L. T. 494. . ... 

H. L. (E. ) Held, also, that L. would not have been right 

in giving notice of appeal to the sessions until 
Hext Sessions — General Rule.]— An appeal lie had so f ailed before the union as -essment 
against a poor-rate to the justices at a special committee, lb. 

pettv sessions, under 6 & 7 Will. 4, c. 96, s. 6, Held, also, that as L. was. under the eircum- 
must be either to the next practicable .special stances, prevented by 27 & 28 Viet. c. 39, from 
sessions after the making of the rate, or within a appealing to the Midsummer sessions, it was not 
reasonable time. Meg., v. Lancashire 'JJ. r 4 '-New too late for him to appeal to the Michaelmas 
Bess. Gas. 130 ; 19 L. J., M. C. 199 ; 14 Jur. sessions. Ih. 

552. S. C. nom. lieg. v. Traford, 15 Q. B. 200. ■ . , , 

An appeal against a poor-rate to the special — — In London or Middlesex, j— An appeal 

sessions cannot be made to a later sessions than against a poor-rate in -London or Middlesex minr 
the second after the publication of the rate, be made, as in all other counties, to the nex - 
Meg. v. Hammond, 4 "New Bess.: Gas. 316. (i.e. next practicable) general quar ter sessions ; 

A poor rate was made on the 9th, allowed on though the 17 Geo. 2, c. 38, s. 4. m its terms 
the llth, and- published on the 14th, the sessions gives the appeal to. the next general or quarter 
commencing on the 1 5th of April : — Held, that sessions ; it appearing fimn other par tA or . ie„ 
an appeal against the rate need not be entered act as well as from other acts m pan materia, 
until the sessions next but one after the publi- that those terms are used : synonymously ; - ana 
cation of the rate. Hex v. Hendon. 2 D, & R. though in the two counties named there are tour 
249. - general as well as four general quarter sessions. 

■Where a rate is published on May 30 an appeal Ilex v. London JJ., 15 East, 632 ; 13 B. B. y 40. 
to the Michaelmas quarter sessions is not an . , .... 

appeal to the next practicable sessions. Beg, r.. Claim of Exemption - Appeal Within Eour 
Weedon Berk Chnnhwardetts, 1 W. E. 385. Months.]— A society-obtained a barristers cel- 

tificate which was hied, after which an assess- 
— Failure to obtain Relief.]— Though, under ment of rates was made under a local act; 
17 Geo. 2, c. 38, s. 4, an appeal against a poor-rate afterwards notice of the tiling was given to the. 
must be to the next practicable sessions after collector of rates, and to the trustees under that 
publication, it is now, by 27 & 28 Vict.c. 39, s. 1, act ; after which another assessment wa«A«^ :■ 
a condition precedent to the right to appeal that —Held, that an appeal, made m ithiu tom cale - 
the party shall have foiled to obtain relief from dor months next after the ailment fcfot 
the assessment committee on the hearing of his mentioned, was m time within bfc ‘ 
objections to the valuation list. Lames v.Arlseg r. h, as being made withm tom cateii « math 
oLrseer? 18 W B 293. next after the first assessment after such txunp- 

Whore, ’therefore, a rate was published on the tiou shall Have been chwtned by such society . 
30th of May, and notice of objection was given j Beg. v. Peewit, 8 Q. 1>- i2J ; In L. J., .u. ia~ , 
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objection to the amended list, or notice of appeal 
against the amended rate. Beg. v. Derbyshire 
JJ., 25 L. T. 43 ; 19 W. R. 934. ' 

A person who has once given to the assess- 
ment committee notice of objection against a 
valuation list and failed to obtain such relief as 
he deems just, may appeal to quarter sessions 
against any subsequent poor-rate made in con- 
formity with the list, and 27 & 28 Yict. c. 39, 
s. 1, does not make it a condition precedent of 
such appeal that previously thereto he should 
repeat his application to the committee for 
relief. Meg. v. Denbighshire JJ., 54 L. J., 
M. C. 142 ; 15 Q. B. D. 451 : 53 L. T. 389 : 38 


broker 62 L. J., M. G. 180 ; [1893] 2 Q. B. 347 : 
5. R. 536 ; 69 L. T. 717 ; 42 W. E. 128 : 58 J. P. 
118. 

A justice is not disqualified from acting at 
special sessions in the determination of a rating- 
appeal by reason of the fact that he is a rate- 
payer in the parish in which the rate appealed 
against was made. Beg. v. BoHngbrolie (supra)- 
followed. Workington Overseers. Be part e 7 1*1894 ]. 
1 Q. R. 416 ; 9 R‘ 135 ; 70 L. T. 148 ; 42 ~W. R~. 
177; 58 J. P. 381— C. A. 


One Appeal against Four Rates — Fresh- 
Grounds of Objection.]— By a local act, the 
management of the poor of a town was vested 
in certain persons, who were empowered to make- 
rates, and an appeal was given to the party 
aggrieved to the town sessions against every such 
rate ; and a further appeal, if required, to the 
county sessions. An appeal against . four rates- 
being entered at the January town sessions, four 
grounds of appeal were specified in the notice ; 
the party being dissatisfied, made ■’■a .further 
appeal to the county sessions, and two other 
grounds of appeal were added ; the fourth being, 
that the party was rated in respect of his lands- 
in a higher proportion than all the other inhabi- 
tants mentioned in the rate : — Held, first, that 
one appeal against the four rates was sufficient. 
Bex v. Suffolk XL, 1 B. & Aid. 640, 

Held, also, that the appellant must, at the 
county sessions, be confined to the original' 
grounds of appeal at the town sessions. Th. 

Divisibility of Appeals.] — M. being dissatis- 
fied with his assessment, on the ground that he- 
was overrated, and that other ratepayers, viz. 
W., T. and I\, were underrated, and that he was- 
unequally rated having regard to the ratings of 
his neighbours, W., T. and F., gave notice to the 
assessment committee, and to the parties whose- 
assessments were objected to, stating the grounds 
of such objections, and attended before the- 
assessment committee pursuant to such notice. 
That body affirmed his rating on its former basis, 
and thereby refused relief on the first, ground, 
and only made a nominal addition to the assess- 
ment of T., and thereupon M. withdrew, and 
did not proceed with his objections against the- 
assessments of W. and P. ' ; The assessment com- : 
mittee having declined to amend the valuation 
list (except in so far as the nominal increase of 
T.’s assessment involved alteration), M. appealed 
to the quarter sessions. At the appeal M. offered, 
to abandon his objection against IV., and with- 
drew, as regarded him (P. did not appear), but- 
claimed his .right to prosecute his appeal against 
the decision of the assessment committee in 
respect of his own assessment and that of Ik 
The justices, however, held, that the appeal was 
not divisible, and, therefore, dismissed it alto- 
gether : — Held, that they were wrong, and that 
M., on offering to abandon his objections to the 
rating of W,, should have been allowed to do so, 
and to proceed with his appeal against the- 
decision of the assessment committee in the 
cases of himself and T. Meg. v. Kent JJ., 4 O' 
L. J., M. 0. 76 : L. R. 6 Q. B. 182 ; 19 W, B. 
205. 

Power to allow Abandonment of P art! cnlar 
Ground.] — The respondents objeeied that, in 
rcs[ cct. of ota of tht grounds of appeal, it w - 
necessary, under 41 Geo. 3, c. 23, s. 6. that notice- 
of the appeal should have been given to the- 


Failure to obtain Relief.] — The 27 & 28 Yict. 
c. 39, s. 1, makes it in all cases a condition 
precedent to the right of appeal to the quarter 
sessions against a poor-rate made in conformity 
with the valuation list approved of by the assess- 
ment committee, that the appellant should have 
given to the assessment committee notice of the 
objection against the list, and shall have failed 
to obtain relief. Beg . v. Lancashire JJ., 43 
L. J., M. C. 116; 30 L. T. 403 ; 22 W. R. 648. 
See cases ante, cols. 1717, 1718. 

Contents of Notice.] — The notice required by 
27 & 28 Yict. c. 39, s. 1, to be given to the assess- 
ment committee, before an appeal to quarter 
sessions against a rate, must contain all the 
grounds of appeal, though on some of those 
grounds the assessment committee may be unable 
to give relief. Williams v. Bedminster Union. 
30 L. T. 710 ; 22 W. R. 943. 

The court of quarter sessions has no power to 
quash a rate for a defect not pointed out in the 
notice of appeal, though apparent on the face of 
the rate. Bex v. Bromyard, 2 M. & Ry. 280 ; 8 
B. k O. 240 ; 6 L. J. (oi.) M. C. 100. 

Service of, on one Overseer.] — In order to 
entitle a person to be heard before justices at 
special sessions, under 6 . & 7 Will. 4, c. 96, s. 6, 
against a rate, it is only necessary to prove 
service of notice of objection on one of the over- 
seers or other persons by whom such rate was 
made. Beg. v. Devon JJ., 3 New rfess. Cas. 96. 

To Person omitted from the list.] — 

Where there is an appeal, on the ground that 
some person is omitted who ought to be rated, 
the justices at the sessions cannot hear the appeal, 
unless notice of the appeal ami the ground of it 
have been given to the party said to have been 
improperly omitted. Bex v. Brooke , 9 B. & C. 
915 : 4 11. k Ry. 719 : 8 L. J. (O.S.) M. C. 33. 
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pel sons therein named:. The appellants denied occupied property in the parish were omitted to 
that the ground of appeal came within that he rated. . Notice of appeal, addressed to the 
•section. The sessions, however, decided that a parish officers and to the other persons, was duly 
notice was necessary to he given. The appellants given to the parish officers, but not to the other 
then offered to abandon that ground of appeal, persons. The respondents objected that proof of 
and proceed with others in respect of which no such notice was necessary. The appellant then 
notice at all was required. The sessions refused applied to the sessions,, to • adjourn the appeal, 
to permit them to do so, and dismissed the which they refused to do, and dismissed it with 
.appeal Held, that the sessions had power to costs Held, that under ^ 17 Geo. 2, e. 3b, s. 4, 
decide whether they would permit the appellants | and 41 Geo. 3, c. 23, s. .6, they were bound to 
to abandon that particular ground :of appeal and j adjourn the appeal until thenext sessions. 
proce&t with tlie others. Her/, y. ■Cayibrldj/esbive 1 v. Eure, 6 El. & Bl. 992 ; 2 ti L. J., M. C. 14 ; 
JJ., 1 L.M. k V. 47 ; 19 L. J, H. C. 130 ; 4 ; 2 Jur. (X.S.) 1207 ; 5 Vi. R. oo. 

JSf ew Ses®! Oas 87 ■ j After w ards the appellant served a fiesh notice 

| on the parish officers, addressed to them only, 
When Amount in Dispute.] — Where an appel- j containing substantially the same grounds of 
lant disputes before the sessions the quantum of j appeal as "the former notice. The sessions dis- 
the rate, as well as the rateability of the property j missed the appeal -Held, that the fresh notice 
for which he is assessed (which was tithe rents | altered the character of the appeal, and therefore 
and compositions under an inclosure act), it is it', was -too late, and the sessions were right in 
not enough for the parish officers to .shew that he. dismissing it. Reg. y. Eyre, 7 El. k Bl., 619 ; 
was in receipt of such rents (assuming the pro- 26 L. J., M. 0. 125 ; 3 Jur. (N.s.) 912 ; 5 W. B. 
petty to be rateable), of the probable amount of 533. 

which, as rated, they gave no evidence, itor v. a notice, accompanied by grounds of appeal, 
Tojpham, 12 East, 546." was served on the parish officers fourteen days 

. , , before the sessions, stating an intention to enter, 

Onus Probandi.] — On an appeal, on the ground aftd not to tly the appeal, but to petition for a 

that the appellant was overrated, the practice res p^ e to the next following sessions. The 
at the sessions required the appellant to begin reS p 0Ilc t e nts gave a counter-notice that they 
by proving his case, which the appellant refused appear and oppose a respite. The appeal 

to do : and the appeal was dismissed : the court wag en tered, and motion made that it should be 
refused, a mandamus to the sessions to rehear the res p^ e( ] ? which the respondents opposed ; and the 
appeal on^this objection. Men; v. buy oik JJ 0 gess j onSj h c hig 0 f opinion that no sufficient 
M. & 8. 57. , , , ground had been stated for respiting it, called 

0: a party appeals on the ground that he has U p 0n the appellant to proceed, and on his 

no rateable property iu the parish, the respon- declining. dismissed the appeal with costs: — 

dents must ^iirsfc establish their case. Me:v that it was discretionary with the ses- 

^eivbnry, 1 Term hep. 4/5, sions whether they would permit the appeal 

Property omitted from Bate.]— If the to be respited. Meg.y Eyre, 7 El & Bl. ^09; 26 

ground of appeal is, that certain rateable pro- ^ ’ 0 ^ U1 * ( y - s 0 » 0 °^* 

perty has been altogether omitted, the onus does * t 

not He upon the appellant to give the sessions Abandonment of Bate.l Wheie a pool -rate 
tlie means of amending the rate, it being the has been made, allowed, and published, and a, 
duty of the parish officers to include all rateable party rims appealed against it, the oversow can- 
propertv in the rate, and take what means they } 1<yfc abandon it, but the appellant is entitled to 
caii to ascertain its value. Be,ev. Hull Dock Co *he ^ quashed at riie sessions IHev. 

5 Ik k B. 359 : 3 B. & C. 516. Cambridge 2 A * & E * 3/0 ; 4 * M * 238 ; 

4 L. J., M. C. 8. 

Second Bate — Fresh Application for Belief.] — Although parish officers cannot abandon a 

When an appeal has been made to the sessions poor-rate, after it has been allowed and published, 
against a rate, after failure to obtain relief from so as to render it no longer a subsisting rate, yet 
the assessment committee, under 27 & 28 Yict. they may so far abandon it as to refuse to incur 
c. 39, s. 1. it is neeessarv, before appealing against expense in supporting it on appeal ;. and they have 
a second rate, to make a fresh application for no right, as matter of law, independently of the 
relief to the assessment committee, although the discretion of the justices, to have the expense of 
list upon which the second rate is made contains contesting such an appeal allowed them in their 
precisely the same valuation of the appellant’s accounts. Meg. v.Eouch, 1 Q.kD.o 85 ; 2 Q. B. 
property as that in the list which has been pre- 308 ; 11 L. J.. M. C. 1. 
viouslv objected to. Meg. v. G. W.Mg.. 10 B. & 8. 

.318 ; 38 L. J., 31. G. 89 ; L. R. 4 Q. B. 323 ; 20 Evidence— Rateable Yalue— Public-house. ]— 
L. T. 481 ; 17 W. R. 670. Upon an appeal to quarter sessions by the tenant 

of a public-house in a town against the rateable 
Adjourning and Respiting Appeals.] — The 17 value put upon his premises, the appellant’s 
Geo. 2, c. 38, s. 4, does not make it imperative witnesses cannot be cross-examined, and evidence 
on justices to hear and determine an appeal at in chief cannot be given on behalf of the respon- 
se sessions next following the publication , of dents, as to the takings of the appellant’s business, 
the rate, but they may adjourn it to the next the rateable value having no relation to the 
sessions. Mens v. Wilts, JJ., 8 B. k C. 8,80 ; 2 takings of the particular tenant, but being 
31. k By. 401 ; 6 L. J. (o.s.) M. C. 97. measured by the rent which might be expected to 

After an appeal has been respited at the iu- be obtained in the market for that public-house, 
stance of the respondents, the appellant cannot havingregard to the rent paid for similar public-, 
be called upon to prove his notice of appeal, houses in that town. Dodds v. South Shield* 
Men; v. Hertfordshire JJ . , 1 N. k M. 331; 4 Assessment Committee, 64 L. J., Q. B. 508 ; F18951 
B. & Ad. 5(51 ; 2 L. J., M. 0. 41. 2 Q. B. 133 ; 14 R. 422 : 72 L. T. 645 : 43 W. Ti. 

A ground of appeal was. that persons who 582 ; 59 J. P. 452 — 0. A. 
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f. Amending-, Quashing- and Reducing- 
'Rate'.: 

Power of Amendment.] — On appeal, because 
particular persons are or particular property is 
■omitted in, the rate, the sessions ought . not ■ to 
-.■quash; the wholes rate, but should amend it, in 
such particular. Rex v. Rinywood, Cowp. 320. 

The 41 .Geo, 3,..c. 28, s. 1, does not give the 
--court of .king’s bench power of amending a poor- 
rate, as such; statute confines the amendment to 
the quarter sessions. Iliac v. Milton, 3 B. & Aid. 
112; 22 It. R. 317. 

Contents of Bate Book.]— When the sub- 
ject-matter of a rate is improperly described in 
a rate-book, the rate is not to be quashed by 
striking out the name of the person rated, but- 
amended by altering the description of the 
property rated, Rey. or Willi a mu v, Bed minster 
Union, 45 L. J.. M> 0. 117 ; 1 Q. B. I). 503 ; 34 

L. T. 795. 

Amendment of Bate when Person Overcharged. ] 

—When a person is overcharged, the sessions may 
relieve him on appeal, and amend the rate, by 
lessening the sum assessed on him, under 17 
Geo. 2, c. 38, s. 6. Hex v. Cheshunt , 2 Term Rep. 
*628 ; 1 B. R. 559. 

Quashing Rate.] — The court will not quash a 
poor-rate, unless it is unequal upon the face of it. 
Rex v. Hardy . Cowp, 579. S. P.. Rex v. Tomlin- 
mi. 9 B. & Cl 163 : 4 M. & Rv. 169 ; 7 L. J. (o.S.) 

M. C.64. 

An order of quarter sessions, made on an 
appeal against the whole of a poor-rate, and 
directing the rate to be quashed, is not bad 
because it does not also order the overseers to 
make a new rate, under 17 Geo. 2, c. 38, s. 6. 
Re//, v. Hampshire JJ.. 83 L. J.. M. C. 104 : 9 
L. T. 730 : 12 W. R. 441. 

Justices, upon appeal from a rate to the quarter 
sessions, cannot make a new, but only quash the 
.subsisting rate. Rex v. St. Andrew's, Holhorn , 
3 Burr. 1458. 

The court of quarter sessions has no power to 
quash a rate for a defect not pointed out in the 
notice of appeal, though apparent on the face of 
the rate. Rex v. Brom yard, 2 M. & By. 280 ; 8 
B. & C. 240 ; 6 L. J. (o.S.) M. C. 100. 1 

- — Validity of Order.] — An order of sessions, 
quashing a rate, upon appeal generally, without 
assigning any reasons, is good. Rex v. Cornwall 
JJ., 4 Burr. 2102. 

Power to reduce Bate.] — Where, by a local 
act, power is given to two justices to relieve an 
.applicant aggrieved by a poor-rate, they have 
power to relieve in an individual case, by reducing 
the amount in which the party was assessed, 
although the ground upon which they consider 
him entitled to relief is, that the whole rate is 
made according to an erroneous principle. Rex 
v. St. James, Westminster , 4 X. & M. 252 ; 2 A. & E. 
241 : 4 L. J., M. C. 15, 

Credit for Excess Payment.] —Under 41 Geo. 3, 
c. 23, s. 8, if a rate is appealed against, and 
reduced, but the party' rated has. during the 
appeal, paid on the unreduced assessment, the 
parish officers may in subsequent rates credit’ 
him for the excess paid, without an order of 
sessions. Bey. v. Parker , 7 El. & Bl. 155 ; 26 
L. J., M. C. 199 ; 3 Jur. (2s. S.) 771 ; 5 W, ft. 234, 
681. 


Payment of Quashed Rate.] — A poor-rate was 
made in January, and quashed on appeal, but was 
levied, the amount to be taken as payment on 
account of the next effective rate on the parish, 
The next effective .rate was made in June : but, 
the parish being in want of money, it was 
arranged between the ratepayers; generally- -and., 
I the overseers, that the same rate, should be levied 
| in full, the payments of the quashed ; rate'- being , 
j allowed in.- the collection of the ' next . rate a 
I rate being, subsequently made in October, the ■ 

I overseers, being apprehensive that they might be 
| surcharged if they carried out this arrangement, 

; applied for a distress warrant to levy the October 
| rate in full against an occupant of a house, whose 
! predecessor had paid the quashed rate. The 
| justices refused to issue their warrant on a rule 
| to order them so to do : — Held, by Lord Camp- 
1 bell, J., and Wightman, J., that the payment of 
the quashed rate was to be taken as payment on 
account 'of the next effective rate, which was 
that made in June, and could not be taken as 
payment. By 'Erie and Com pton, JJ. , that under 
the circumstances it would be unjust to enforce 
the payment in full, and that the court in its 
discretion ought to refuse to make the order 
absolute. Rey. v. Kiiu/doii-an-Tha/mes JJ., EL, 
Bl. A EL 259 ; 27 L. J.qM. C. 199; 4 Jur. (2T.S.) 
759 ; 6 W. R. 551. 

Recovery of Excess Payment.]— An applica- 
tion for an order, under 41 Geo. 3, c. 23, s. 8, to 
refund money paid for a poor-rate after it has 
been reduced on appeal, must be made to the 
same court of general quarter sessions which 
j heard the appeal, or, at least, to that court 
which ordered the rate to be lowered. Rex v. 
St. Peter's. York , JJ, 4 B. & Ad. 342 : 1 N. & M. 
108; 2 L. J.,M.C. 46. 

g*. Costs. 

Power to Order and Enforce.] — An order of 
sessions dismissing an appeal against a poor-rate, 
and ordering costs to be paid by the appellant 
to the respondent, was removed into the queen’s 
bench, and execution was issued thereon, under 
12 & 13 Viet. c. 4.5, s. 18 : — Held, that the order 
was valid, because s. 18 did not take away the 
j power of awarding costs given by 17 Geo. 2, 
c. 38, s. 4, but gave an additional remedy for 
enforcing the order. Rey. v. Huntley, 3 EL BL 
172 : 2 C. L. R. 246 ; 23 L. J., M. C. 106 ; 18 
Jur. 745. 

If a person gives notice of his intention to 
appeal, but does not enter his appeal, the sessions 
j cannot award costs to the other party under 
j 17 Geo. 2, e. 3S r s. ;4, Rex v. Essex JJ., 8 ■Term : 
; Rep. 583. 

: Where an appeal was entered at the Mid- 
■ summer, and respited until the Michaelmas 
I sessions, and then further respited, at the 
| instance of the appellant, till the Epiphany 
! sessions, four days previously to which ' the 
! respondents gave notice that they would not 
| oppose the appeal, and it was accordingly 
; allowed without opposition: — Held, that the 
appellant was entitled to costs as upon an 
appeal, which had been heard and determined, 
within 17 Geo. 2, c. 38, s'. 4. Rex v. Camion. 4 
X). & R. 44.5. ' 

Where an appeal is entered, and the appellant 
does not appear to support his appeal, the 
sessions have power to hear the appeal, and 
make an order for the respondents costs on the 
appellant. Rex v. .Essex JJ, 1 .D. P. .0, 539. 
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On an appeal being entered and abandoned, 1 
the respondents are entitled to costs under 
17 Geo. 3, c. 38, s. 4, up to the time of abandon- 
ment. Holloway, Ex parte, 1 D. P. C. 28. 

Kon-appearanee — Assessment Committee 

Respondents.-] — -Where an assessment committee, 
which has been served with notice of appeal as 
a respondent, does not appear at the hearing ot 
the appeal at .quarter- : sessions, an order^foi c<^sts 
cannot be made against it. Meg. v. balop JX, 
60 J. P. 552. 

„ Appearance — Consent of Guardians,]-— 

An assessment committee of a union are not 
entitled to costs incurred by them m respect ot 
their appearance as respondents unless the con- 
ditions precedent imposed by s. 2 of the Union 
Assessment Committee Amendment Act-, Hoo*, 
have been fulfilled, and the consent of the , 
guardians of the union, after notice has been 
sent to every guardian to so appear, has been 
first obtained. West Ham Union v. Essex XL, 
65 L. J.. M. 0. 231 ; [1896] A. 0. 443 ; to h. T. 

1 ; GO J. P. 756 — H. L. (E.) 

Agricultural Rates Act, 1898.]— The 

occupier, being entitled to be heard at quarter 
sessions, 'will be heard on appeal to the High 
Court, but will not be allowed costs, as only one 
F , e t will be allowed. Worthing Overseers v. 
Biehuoutd. 77 L. T. 161 ; 61 J. P. 710. 

Order for Taxed Costs.]— Upon the hearing of 
fm appeal against a poor-rate for a parish within 
a union, at borough sessions, the recorder 
decided that the rate should be amended with 
costs. The costs were not then taxed ; and at 
the sessions following, the deputy recorder made 
an order for the amount of the taxed costs, he 
being at the time a ratepayer within another 
of the parishes in the same union Held, that 
the order for costs, being a judicial act, was void, 
on the ground that the deputy recorder was 
interested in the matter of the appeal, Eeff.x. 
Cambridge ( Ileeorder )yS El. & Bl. 63 v r 27 L. J., 
M. C. 160 ;-, 4 Jur. (N.s.) 334 ; 6 W. R. 30. ■ 

When a rate was quashed with costs, and the 
costs having been subsequently taxed, the order 
for them was made at an adjourned session 
Held, that the order was good. Beg . v . Samp- 
shore XL. 33 L. J.. M. C. 104 ; 9 L. T. 730 ; 12 
W. R. 441. 

Against Overseers — Change of _ Overseers 
meanwhile,] — A poor-rate was made in Septem- 
ber, 1858. An appeal against the rate at the 
January sessions, in 1859, was adjourned, on the 
application of the respondents, until the April 
sessions ; and it was ordered that the respon- 
dents should pay full costs to that , time to the 
appellants. At the April sessions the respondents 
did not appear, and the quarter sessions quashed 
the rate, and. reciting the order of January as 
to costs, ordered full costs to he paid to the 
appellants “by the respondents.” In December 
the appellants applied for payment of the costs, 
and the costs not being paid, in March, 1860, 
they obtained an order of a judge to . remove 
the order for the purpose of enforcing it. The 
overseers who made the rate, and were the 
respondents in the . appeal, went out of office on 
the 29th March, 1859, and new overseers were 
appointed. On an application to set aside the 
, order of sessions and the order of the judge on 
. the ground that the existing overseers were not 


Parties to the appeal, and therefore not liable to 
the costs, the court refused the application, both 

Sum-- ret 

Overseers, Ex parte 1 El. A EL si* , *J g 
M C. 205 ; 6 Jur. <>.&.) S22 , * D. -»-• • L/ s, 

W* R. 432. 

Order of Keference— Jurisdiction,] — Ob an 

anneal ao-ainst a poor-rate, the sessions ordered 
the appeal to be entered and respited and 
referred the matter in dispute to “ a ibitiaU 
under 12 & 13 \ict. e. 4o, s. la, the orelLi c t 
reference being silent as to costs. The appeai 
was regularly adjourned from sessions to sessions 
until the arbitrator, having duly heard the 
Mr yes to the appeal, made liis award, whereby 
he adjudged that the appeal should be dismissed 
^tlTostf as against tk appellants The court 
nf nueen’s bench, at the instance ot the appei 
hintEurected that the award should be referred 
back to the arbitrator, and that he should amend 
that part of it relating to the costs, inasmuch as 

the order of sessions referring the appeal to bis 

arbitration gave him no jurisdiction ovei them. 
The arbitrator, having amended his awaid 
accordiro-lv, the sessions ordered the same to 
be entered as the judgment of the court, but 
refused to add to their judgment that the appel- 
lants should be ordered to pay to the ^^respon- 
dents their costs of the appeal Held, that the 
sessions were right in so refusing to add to then 
judgment : that their duty was ministerial only , 
and that the award was a judgment, and not 
merely a report ; that the reference was under 
12 & 13 Viet. c. 45, s. 13, which did not give to 
any sessions holden subsequently to that at 
which the order of reference was made jurisdic- 
tion over the costs of the reference. Beg. v. 
Middlesex MX, Wert London Extension Ev.v. 
Fulham Assessment Committee, JO L. J., ^ 

109 ; L. R. 6 Q. B. 220 ; 24 L. T. 131 ; 19 W. W 
744. 

Costs Payable by Assessment Committee 

—Action for.]— An assessment committee being 
respondents in an appeal against a poor-rate, an 
agreement was entered into which was expressed 
to he made between the appellants ancl the 
assessment committee for and on behalf ot the 
guardians, and was signed by the chairman of 
committee, by which the rateable value of the 
subject-matter of the rate was referred to arbitra- 
tion, the costs of the reference and award to be 
in the discretion of the arbitrators. 1 he award 
was in favour of the appellants, and directed 
the “ other party ” to pay the appellants costs of 
the reference and the costs of the award : Hel< , 
that an action against the chairman anti vice- 
chairman of the committee would not he to 
recover these costs. Leicester Waterworks C o. 
v. Barrow Union , 48 L. J., M. C. 41 ; 4 Q. 1>. 1. 
IS ; 39 L. T. 624 ; 27 W. R. 364. 

Costs of Arbitration— “ Such Costs as they 
may be entitled to.”] — Upon a poor-rate 
appeal to quarter sessions there ^ was a refer- 
ence to arbitration under 12 & 13 Viet, c, 4*>, 
and the respondents succeeded. The quarter 
sessions made an order for “ such costs as they 
might be entitled to,” and they claimed the costs 
of the arbitration. The clerk, however, deeming; 
those costs not within the statute declined, to 
tax them Held, that mandamus could nut go 
to the sessions to hear and determine the appli- 
cation for those costs, as it could not be put ns a 
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had declined jurisdiction, 1 .nor [affirmatively, and not in. the alternative. C 
ffi they were' clearly wrong'. j : remitted to be restated. ' Mirth ' anil So 
. Sheffield Overseers. 12 Jur. j Western Junction" Ry. v. Brentford Union . 

‘ ' '' , ■ | L. J„ M. C. 95 IS ■ App. Cas/ : 592,; 60 L. 

he respondents are entitled to ) 2T4— H. X. (E.) 


Sheffield Gas Go, v. 
(N.s.) 162 . 

: Quaere whether th 
costs of arbitration. 


— - Award Silent as to Costs.] — On an T , noTTWTV MTO(| 

appeal at quarter sessions against a poor-rate, an ±A " OUUJN 1 x 

order, under 12 & IS Viet. c. i:5. s. IB, was made • a Tiinm mpiunN 

by consent, respiting the appeal, in order that ; * X ^ ’ 

the opinion of the court of queen’s bench Borough and County Justices.]— A charter 

might be taken to ascertain the principle on granting jurisdiction to borough justices over 

which the property should be rated ; and when j a district not \vi thin the borough, without words 

that was ascertained, the matter should be I of exclusive jurisdiction,' does' hot- exclude the 

referred: to. ail' arbitrator, to certify whether the ! county justices from rating the district to; a 

appellants had been rated properly. The order j county rate. Bales v. Wmstanley, 4 M. & S. 

was silent as to costs, and the case was respited [429. ; . : . * */ 

from sessions to sessions. The court having laid j 

down the principle on which the property should I Parish in two Counties.] — Before 1856, Deep- 
berated, the arbitrator found that the appellants ing St. Nicholas was extra-parochial, and for 
had not been rated too high : — Held, that a sub- secular purposes was situate partly in 11. county 
sequent court of quarter sessions had no power and partly in K. county. In that year an act 
to allow the respondents rlie costs of the refer- was passed which provided that Deeping St. 
ence and award. Meg. v. Yorkshire, W. Nicholas should form a parish and be deemed to 

6 B. & S. 531 ; 12 Jur. (sr.s.) 162. be altogether in PI., and that the laws for the 

time being in force for the relief and employment 
Enforcing Order — Validity.] — When, upon an of the poor in England should be executed and 
appeal to the sessions against a poor rate, the put in force within the said parish in like manner 
court, under 12 A IB Viet. c. 45, s. 5, directs the as in other parishes ; bur a proviso was added that 
party against whom it is decided to pay to the the county rate should continue to he paid 
other party his costs, such costs are to be j and payable to the respective treasurers of the 
recovered in the manner pointed out by 11 & 12 said rates for K. and H., within which the lands 
Viet. c. IB. s. 27, and an order of sessions, direct- were situated. The guardians of the union in 
ing such costs to be paid to the clerk of the peace, which the parish was situated received precepts 
to be by him paid over to the party entitled to for county rates from the county councils of H. 
them, is good. Gay v. Matthews, 4 B. & S. 425 ; and K., and issued a precept to the church- 
33 L. J., M. C. 14 ; 9 .Jur. (N.S.) 716 ; 8 L. T. 674 ; wardens for rates, including the county rate, 
11 W. Ik 922 — Ex. Ch. The plaintiff claimed that the county rates for 

H. and I\. ought not to be paid by a rate levied 
equally on the whole parish, but that each part 
h. Reserved Cases. ; o£. -'the;- •p j arish.'"shQiild- • pay; its-/ respective .'.share. 

to its own county : — Held, that- the County 
Power to State.] — The 20 <fc 21 Viet. c. 43, s. 2, Hates Act, 1852, was incorporated in the act of 
does not apply to the hearing of an appeal J 856, and that s. 34 of the former act applied ; 
against a poor-rate at special sessions, and the that the rating powers of the respective justices 
magistrates sitting at such sessions have no were preserved by the proviso ; and that each 
power to state a case for the opinion of the part of the parish must pay the county rate 
court upon a point of law raised on such an only of the county in which it was situated, 
appeal ; but the case should, if necessary, be Att-Gen, v. Deeping St. Meholas , 62 L. J., Ch. 
stated under 12 & 13 Viet. c. 45, s. II, Wheeler 1S8 ; 68 L. T. 278 ; 57 J. P. 196. 
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I statute. Blrm rnqJi am UorfporMwn v. Keg., m 
' Q. B. 116 ; 18 L. J., M. G, 176— Ex. Oh. 

The parish of B. was subject to the jurisdiction 
of quarter sessions of S., but not to those of the 
county in which it was situate. In 1878 lb, with 
a part of the county called the “added area” 
was put under commission~v* i r paying, Ac., by a 
local act, which provided iha "If a charter were 
granted to the whole district, the quarter sessions 
of 8. should have jurisdiction over the “added 
area,” and that the “added area ” should cease 
to be liable to county rates. In 1881 a charter 
was granted, which incorporated the whole 
district as the borough of R. : — Held, that the 
borough of R. was a borough having a separate 
court of quarter sessions, and that the “ added 
area ” was no longer liable to count}- rates. A 
separate court of quarter sessions in s. 150 of the 
Municipal Corporations Act, 1882, means a 
court separate from that of the county. St. 
Lawrence Overseers v. KentJJ., 51 J. P. 262. 


B. LIABILITY OF BOROUGH. 

Borough meaning County.] — A borough was 
incorporated by royal charter and had a separate 
commission of the peace, with a non-intro- 
mittant clause, and held a separate court of 
quarter sessions. It had never contributed to or 
paid the rates for the county at large. Sessions 
had been regularly held by the borough justices, ; 

But the only business done was the presentment 
of nuisances. Offenders were sent to the county 
gaol for trial at The assizes or county sessions, 
and the cost of maintaining such offenders had 
been sometimes paid by the corporation out of 
the borough poor-rate : — Held, that the borough 
fell within the meaning of the word county in 
15 A 16 Viet, c, 81, s. 51, and that although no 
rates in the nature of county rates had been 
levied in the borough, there was no reason why j 
they should not be levied, and that therefore the 
borough was not liable to be assessed to the rate 
for the county at large. Reg. v. Last Lane , 3 
B, A S. 20 ; 31 L. J., M. C. 245 ; 8 Jur. (N.j5.) 

1128 ; 6 L. T. 748 ; 10 W. E. 86C. 

Borough with Separate Quarter Sessions,]— 

B., an ancient borough, situate in a county, had, boroughs and partly without, apply only to 
as was found in an inquisition in the reign of boroughs “not Subject to contribute to the 
Edward I., “a galknvs, pillory, and tumbril, county rate and therefore, where a parish is 
pleas of withernam,” ice. By a charter of situate partly within a borough which contri- 
James I., the mayor, burgesses, and recorder butesto the country rate, a separate rate towards 
should thenceforth be justices of the peace the expenses of the county police cannot be made 
therein, with full power and authority to inquire upon the part without the borough, though the 
concerning whatsoever trespasses, misprisions, part within it is governed by a local act, under 
and other minor offences, which might be which police constables are appointed and paid, 
inquired into before any justices of the peace in Meg. v. Huddersfield Overseers, 1 B. A S. 961; 
any county, so, nevertheless, that they do not in 31 L. J., M. C. 131 ; 8 Jur. (N.s.) 697 : 7 L. T'. 
any manner proceed to the determination of any 157; 10 W. R. 351. 
treason, murder, or felony, or of any other 

matter touching the loss of life or limb. There — — Main Roads.] — -By a local act, passed in 
Were also a grant and confirmation “ of the same 1874, the limits of the borough of Middlesborough 
and similar courts of record, customs, liberties, were extended, and all lands, Ac., within^ the 
privileges, franchises, immunities,” Ac., which the extended area, and all persons in respect of the 
borough had heretofore holdcn and enjoyed, same, were exempted “ from all county rates, 
The borough justices had always held quarter save only in respect of the purposes for which 
sessions, and tried felonies and misdemeanors to any county rates are now leviable within the 
the same extent and in the same manner as the existing borough ; ” and the act further provided 
justices of the county, and the latter justices that the urban sanitary authority should be 
had never interfered in any manner within the liable to the maintenance and repair of all 
limits of the borough, which also maintained its streets and roads being public highways within 
own police : — Held, that the borough, in the the extended area, and. that the inhabitants 
absence of a non-intromittant clause, the exist- should not, in respect of any lands, Ac,, within 
ence of which could not, under the eiroum- that area, be liable to any payment in respect- 
stances, be inferred, was liable to be assessed to of the making or repairing of any highway 
the county rate, under 15 A 16 Yict. c. 81, and beyond the limits thereof. At the time of the 
also to the police rate. Were v. Devon . (Olerk passing of the act general county rates were 
of the Peace), 6 B. A S. 7 ; 34 L. J.. M. 0. 47 ; leviable within the existing borough for all 
il Jur. (Kjs.) 322: 11 L. T. 626; 13 W. R. purposes for which general county rates could 
313. ' be levied in any part of the riding, but those 

Under 5 A 6 Will. 4, c. 76, ss. 112, 117, when a purposes did not include the maintenance of any 
borough, which before that statute w r as contribu- main or other roads outside the limits of the 
tory to the county rate, is incorporated, and borough. By s. 13 of the Highways and Loco- 
receives the grant of a separate court of quarter motives (Amendment) Act, 1878, any road which: 
sessions, it remains contributory to the county has ceased to be a turnpike-road’ in manner 
rate as to all expenses, except the costs in regard described by the act, shall be deemed to be a 
to prisoners tried at the comity assizes ; it being “ main road,” and one half of the expense incurred 
provided by s* 113, that it shall pay all the costs by the highway authority in the maintenance of 
in regard to prisoners committed from it for trial such road shall, as to every part thereof within 
there. Reg, v. Hilton , 13 Jur. 1093. See 12 A any highway area, be contributed out of the 
13 Viet. c. 82. ■ county rate: — Held, that the provisions of the 

. Under 5 A 6 Will. 4, e. 76, s. 117. a borough local act did not exempt the inhabitants of 
having a separate court of quarter sessions is not the extended area of the borough from lie bill tv 
exempt from contributing a proportion' of the to pay county rates, under s. 13 of the Highways 
money expei ledbv he county in the purchase of and Looc dives (A md in Let J is 7-s. h 
a gaol pursuant to the provision of a particular respect of the maintenance of main roads out- 
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DATES AND EATING— Liability of Borough 

the extended ■ area, MidMex- 
v. Yorkshire ,LL, 12 Q, B. D. 

' . I rate is to be founded and pr 


Unoccupied Houses,]— By 15' & 16 

, 2, the basis or standard for- the;' eo 
spared "a ceordli 
1 and fair animal value of the pro| 
e to the. relief of the poor in every p; 
within the county : — Held, that .xuioccr 
houses capable of being rated were tube inel 
in the valuation* Meq. v. Hammer smit 
W. R. 524. ; "A* . 

— — Tenants in Ancient Demesne,] — 

exemption of tenants in; ancient demesne ; 
parliamentary taxes, and ..tallages Js; limite 
taxes granted by 'parliament' to the crown, 
does : hot ..extend to . local - taxation levied u 
the authority of an act of parliament upon 
for the benefit of particular portions of the * 
munity. Tenants in ancient demesne are 
therefore, as such, exempt from pay men 
county rates* Meq. v. Aylexftml. 2 EL & EL 
20 L. J'., M. C. m f 6 Jar. (N.s.) 297 ; 1 3 


Highways,- } — By a local act, power was 

.given to the mayor, aldermen, and burgesses to 
make and levy "» highway rate upon the 
occupiers of all ^tssuages, houses, &c,, lands, 
t eiiemehts,. and hereditament s within the borough, 
■when ■ ■ sewered and otherwise . completed, ■ 'and . 
such of: the’ present and future "streets' as'- shall 
'from time to time be declared ■ public highways' 
as aforesaid, and the main sewers under the 
same.”;: The borough .consisted- -of a part of one 
of the dour., divisions of the parish of Ashton** 
under-Lyne, and the whole of another of such 
divisions, the latter , being subdivided into two 
districts ; and before the passing of the act each 
, of .such districts . separately maintained its own 
.highways and had its own surveyor. The greater 
part of one district was. a county district. After 
the' passing: of the act the mayor, &c., acting as 
surveyor, laid a rate on each rateable property 
within each of the districts exclusively for the 
repair of such highways within them as had not 
been sewered, drained, levelled, paved, flagged, 
and otherwise completed, to the satisfaction of 
the mayor, &c. : — Held, that under the local act, 
taken in connection with 10 & 11 Viet. c. 34, 
ss. 48, 49, the mayor, aldermen, and burgesses 
of the borough were empowered to make two 
general rates within the borough, one for the 
repair of the. urban streets within the local act. 
and the other for the repair of the usual ways 
not within that act. and therefore that the rate 
was bad. Reg. v. Sinter , 18 Q. B. 398 ; 21 L. J., 
M. C. 185; 10 Jur. 992* ‘ 


Mode of Assessment— Parish traversed by 
Canal.] — A local act enacted that a canal com- 
pany should be rated to all parliamentary and 
parochial taxes and assessments for its lands 
and buildings in the same proportion as other 
lands and buildings lying near should be rated, 
and as the lands and buildings of the company 
would be rateable if they were the property of 
individuals in their natural capacity : — Held, 
that a parish in Buckinghamshire was to be 
assessed to the county rate on an estimate in 
which the company’s lands and buildings were 
assessed, as directed by the statute. Beg. v* 
Ayleslm rg- with - Walton , 9 Q. B. 261 ; 4 Railw. 
Gas. 315. 

— - Equality of Bates. ] — Where before 
12 Geo. 2, c. 29, the county rates had been 
assessed upon the entire district or place of 
Hart ishead- with-Clif ton, but the two townships 
of H. and G. separately maintained their own 
poor, and were used to" contribute towards the 
county rates in certain fixed -proportions between 
themselves : yet, as that statute only establishes 
the accustomed proportions of contributions to 
the county rates as between the entire districts 
which were before assessed to such rates within 
the limits of the respective counties, and does 
not meddle with the proportions which had been 
used to be observed as between the subdivisions 
of those districts, this case was held to fall 
within the third section, which provides that, 
where there is no poor-rate in the parish, town- 
i ship, or place assessed to the county rates (by 
which must be understood no entire poor-rate 
co-extensive with the place or district assessed to 
the county rates), the county rates shall be 
raised by the petty constables in such manner 
as by law the poor-rate is to be assessed and 
levied, that is, by an equal ratiy on all the 
inhabitants. Ilex v. Yorhsh ire, 11”. if., J*/., 12 
East, 117. And see Hex v. Amten t 1), k B*, 
N. V. G 24. 


Highway Bates, 


C. PERSONS AND PROPERTY LIABLE, 


County UaoL] — By local acts, improvement 
commissioners were appointed to act in and for 
a town in a county, and were authorised to levy 
annually within the town, for the purposes of 
the act, a certain rate upon all gaols situated 
within tin 1 town. A subsequent local act, after 
reciting that it was expedient that the county 
should be relieved and exonerated from any 
taxes in respect of any of the gaols of the 
county, enacted that 44 no rate, tax, or assess- 1 
ment whatsoever, parliamentary or parochial, 
should be raised, assessed, or levied on, or be 
payable by. the county for or on account of the 
gaols, or any or cither of them ” : — Held, that 
this latter act exempted a county gaol, situated 
in the town, from assessment to the annual rate 
leviable by the improvement commissioners. 
Meg. v. Kent JK 2 El. & EL 911 ; 29 L. J., M, C, 
ltd : 0 Jur. (H.S.) 894 ; 2 L. T* 353 ; 8 W. E. 
496. 

Bv an act passed for the purpose of keeping 
the streets of a town in repair and lighted, a sum 
was to be assessed upon all halls, gaols, church- 
yards, &c., within the town, “for every yard 
running measure of the length in front of such 
halls, gaols/’ &c. : — Held, that, notwithstanding 
the 4 Geo/ 4, c. 04, s. 48, the county gaol was 
liable to the payment of the rate, and that every 
part- of the building which abutted on a public 
street was to be included in the measurement. 
Beth JJ. v. Medford Conunlmoner,% 7 Ex. 658 ; 
,21 L. J., M. 0. 224. 
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But they cannot order the costs of a prosecu- 
tion for a misdemeanour carried on under the 
direction of magistrates to he allowed out of the 
county rates. Rex v. Yorkshire. If. It, JJ., 
7 Term Rep. 377. 

Repayment of Loans.] — An order of sessions 
for assessing and levying a specific sum of money 
to enable a county treasurer to repay persons 
who had advanced money for county purposes, 
on the credit of the county rates, is bad on the 
face of it, inasmuch as it is a rate to reimburse, 
which the -sessions have no authority to make. 
Bex v. Flintshire JJ , .. 5 B. & Aid. 701 : 1 D. & R. 
470 ; 24 R. B. 548. S. P., Rex v. Flintshire JJ., 
2 I). & II. 843. 

Damages for Riot — Exemption.]-— By a local 
act for raising 21,000 1. to pay the damages 
recovered of a hundred for the partial destruc- 
tion of Nottingham Castle by rioters, the justices 
of the peace for the county were empowered to, 
borrow the required sum by mortgage, or a sale 
of annuities secured on the proportion of the 
county rate chargeable on the inhabitants of the 
hundred. By s. 5. the justices were required to 
charge the proportion of the county rate to be 
raised upon the inhabitants of the hundred, not j 
only with the interest of the money borrowed, 
but also with the payment of such further sum 
as should ensure the payment of the sum bor- 
rowed within seven years, or with the payment 
of such annuities for the like period as should be 
agreed to be paid or granted in respect of any 
part of the money so borrowed ; and such sums 
should be assessed and recovered on the hundred 
in such manner as county rates are directed to 
be assessed and recovered, and should be paid 
and applied under the direction of the justices 
in discharge of the interest, and so many of the 
principal sums secured, or of such annuities, as 
such money would extend to discharge in each 
year, until the whole of the money should be 
paid. The 8th section provided a method for 
each parish to exempt itself from the operation 
of the act. by paying its quota in the first 
instance, and for that purpose directed the jus- 
tices, after ascertaining the amount to be bor- 
rowed, to specify and declare the sum to be paid 
or contributed by each parish as the quota or 
share of the whole sum so ascertained, and also 
to appoint a day on or before which the church- 
wart lens or overseers of any such parish, desirous 
of paying the full amount of its quota, might pay 
the same to the person appointed as receiver 
under the act ; and upon payment such parish 
should be discharged from all future payments 
relating to the integral sum whereof such quota 
should have been so paid, and front the interest, 
and from any expenses, &c.; and s, 9 enabled the 
churchwardens and overseers to raise the sum 
required as the quota of such parish by loan on 
•the security of their parochial rates, to be repaid 
within seven years. In pursuance of s. $, the 
justices fixed the quota of each parish in the 
hundred. Four availed themselves of the option 
f 1 ving t ir quota. The parish of R. ami 
thirty more did not ; and the justices raised the 
required sum, after allowing for these payments, 
by gram w animirics < : 3,000 L pci annum for 
seven years Held, that the effect of ss. 8 and 9 
was to exempt from the operation of s. 5 those 
i Irish sonhM Inch pal tl *iras< a f ned quota 
that the anmiitit granted ]q tbe justices to pay 
the remainder were to be secured upon the por- 
tion of the county rate raised upon the hundred 


with the exception of those parishes which had 
paid ; and tuat the county rate, with those 
exceptions, was liable in the aggregate to the 
incumbrance which was to be raised, in addition 
to the ordinary county rate, by order of the 
justices, in the same way in all respects as the 
I : other county rate is le v ied. Walker v. Sherio in. 
j;9 M. & W. 266. 

! New Shire Hall.]— An act for building a new 
| shire hall for a county enacted, that when the 
! hall should be completed it should be for ever 
insured, supported, and maintained at the expense 
of the count v and town, in the proportions foi- 
! lowing: that one-tenth part of the charges 
S should be paid by the borough, and the remainder 
| by the inhabitants of the county ; that it should 
j be lawful for the county justices to order the 
hall to be insured, supported, maintained, and 
I repaired, as they should think fit, and that they 
( should and might order the expenses of the 
insurance and repairs to be paid in the proportion 
! before mentioned. After the completion of the 
| hall 1,000/. was, in pursuance of the act, and of 
an order of county justices, expended in insuring 
! and supporting the hall, and a tenth part thereof 1 
ordered to be paid by the borough, and the 
remainder by the inhabitants of the county. 
Subsequently a further sum of SSL 2s. was 
ordered by the county justices to be laid out in 
repairing the hall and a tenth part of that sum 
was ordered to be paid by the borough, and the 
remainder by the inhabitants of the county : — 
Held, first, that the borough was bound to pay 
the proportion of the 1,000b actually expended, 
although the borough had not been summoned 
to oppose the order of justices, nor had any 
notice that it was to be made. Ifinekletj v. 
Stafford Corporation , 6 Ex. 279: 20 L. J., Ex. 1 71. 

Held, secondly, that the borough was bound 
to pay the proportion of the 28/. 2s., although, 
that sum had not been expended before action. Ib. 

E. COUNTY TREASURER. 

Security for Office,] — The 12 Geo. 2. e. 29, s. (U 
does not make the giving the security a condition 
precedent to a person’s becoming treasurer, or 
being responsible or accountable to the justices, 
but the appointment is complete without such 
security being given. Her v. Patti son, 4 B. A Ad. 
9; 1 N.k M. 812 : 2 L. iv. B. MU 

The condition of a bond, after reciting that 
the obligoi* had been nominated treasurer and 
receiver of the rates and assessments made for 
the county, upon giving security to the cleric of 
the peace "for the due and faithful execution of 
the trusts reposed in him according to 12 Geo. 2, 
e. 29, was, that the obligor should, when he was 
thereto required by the justices of the pence 
^assembled at quarter sessions, or the major pan; 
of them, or by any committee of the magistrates 
duly appointed for that purpose, by any order of 
the court of quarter sessions now made or here- 
after to be made, .well and truly account for all 
sums of money received by him by reason or on 
account of his office, and also should faithfully 
perform all the trusts reposed in him by virtue of 
the appointment Held rhat. by ihe'comlis cut 
of this bond, the county treasurer was bound to 
account for moneys received by him in discharge 
of duties imposed by the act of parliament 
passed subsequently to 12 Geo. 2, e. 21U Farr r. 
mils, 9 B. M 0. 315: 1 \1 A By. 230 : - L. J. 
(o.s.) K. B. 11, 
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Payments "by — Allowance of.] — -Where a sum Urates’ discretion. Meg.x. SmthamptonJJ., 2 
of money not legally payable out of county rate W. R. 409. 

was paid by a county treasurer under an order of ppnprirmNT^ 

two justices, made under colour of rules sane- h. IxtUUii.ii.iJi.iN br>„. 

tioned by the sessions, authorising them to draw 1# B efoee the Assessment Committee. 
on the treasurer : — Field, that the sessions pro- > _ y . 

peiiy disallowed such payment, and that an j Conduct of Business. 1-— All business relat nig 
order of a subsequent sessions, rescinding the to the assessment, application and manage- 
previous order and allowing the payment, was ment of the county rate, must be transacted by 
bad on several grounds. Reg. v. Saunders, 2 the justices in open court ; but no ratepayer,- 
C. L. R. 1689 ; 3 " El. & Bl. 763 : 21 L. J.|M. C. or person not being a member of the court, is 

45 ; 1 Jur. (N.S.) 86 ; 2 W. E. 492. entitled in any way to interfere with the exer- 

_ _ cise of the jurisdiction of the justices, in respect 

Liability to make Payments— Police Expenses , of assessmen t. Meie v. MottiugJmm JJ., 

—Metropolitan District.] — Under 2.7 Geo. 2, c. 3 ; ! - & M. 160 * 3 A. & E. 500 ; 1 H. k W. 318 ; 

10 Geo. 4, c. 14 ; 2 & 3 Viet. c. 47, and 11 & 12 ^ ^ pi 3 # 

Viet. c. 42, if a prisoner is committed for trial *’ * > _ 

for felony to a county gaol for an offence com- Power to Summon Witnesses. j — Under la V 
mitted in the county within the metropolitan 16 Viet. e. 81, s. 7, the committee lias power to 

police district, the committal being by a county summon and examine private persons, and to 

magistrate within such county and district, and require them to produce any documents m their 
the warrant is delivered to a metropolitan police possession which are necessary to enable the .corn- 
constable, a county magistrate may order repay- mittee to ascertain the value of the propertji 
merit by the county treasurer to the metropolitan Dickson v. Doubleday , 3 El. & EU 501 q E. 
police constable of the expenses incurred by him M. C. 99 ; 7 Jur. (N.S.) 705 ; 3 L. T. 663 ; J \> * E» 
in conveying the prisoner to the gaol, the 272. 

prisoner himself: having no funds available for . . n b 

that purpose ; and the county treasurer is liable — 1 BODUCTION 1* bPE 
to an action if he refuses to pay under such account fcv 

order. Leverick v. Mercer , 14 Q. B. 759 ; 22 Mandamus for.] — A mandamus will trot go to- 
L. J., M. 0. 81 ; 1 W. E. 180. inspect the accounts relating to county rates, on 

So in the case of a committal for misdemeanor. | a n application made to the court of quarter ses- 
II). | sions for the inspection, whilst the court wasUn 

So in the case of summary conviction and sen- ac f U al discussion upon the accounts. Re# y. An/- 
tenceof fine and imprisonment in default of pay- t ' m qham JJ., 5 N. & M. 160 ; 3 A. & E. 500 ; 1 
ment, and committal upon such default by order, W. 318 ; 4 L. J., M. C. 113. 
under 11 & 12 Viet. c. 43, s. 23. Ib. a mandamus was granted, commanding the 

So in the case of a remand on a charge of justices and clerk of the peace of a borough 
felony or misdemeanor, whether the prisoner is t0 permit/ the attorney on behalf of several 
'ultimately committed for trial or not. lb. persons who contributed to the county rates, 

So where the warrant of commitment is directed to inspect and take copies of the last two rates 
only to the keeper of the county gaol. Jb. made by the justices, and all orders made for 

So where the magistrate who issues the warrant the expenditure of the same and the several 
is a police magistrate sitting in a metropolitan orders of sessions, made thereon, arid other pro-, 
police court under 10 Geo. 4, c. 44, and 2 & 3 Viet. ce edings and documents relating thereto, 
c. 71, Ib. v. Leicester JJ . , 7 IX E. 370 ; 4 B. & 0. 891. 
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have been misled, or,, otherwise, to- hear it, Me*v „ A mri^Tr* A rriY/\ , ftr 

v. WodMurriand JJ., 10 13. k 0. 22(1 ; 3 L. J. (o.S.) M XXX 1 IU it X XUXH * 

M. 0. 70, When Impossible^--- A:i am u Xh .■ 7 y 

0rouEds for.] — It is no ground of appeal and v»>id h im-nj l >] is! ' : ' %i ]\ {\ 

against a county rate, that individuals in one Hook, 40 L. Ex. oO ; h. it. <» ’ * r * { 

parish are rated in higher proportion than, in 34; 19 \\ r . B. 50fi. t , , , 

another, 27?. ‘ ’ A forged instrument oiiunm ) -*r t »m ir t j 

In an appeal against a county rate,, the party person whose name* is h,?rgu<L y-'y 1,] % ‘ :u ' h ' ; . 
appealing must, in his notice of appeal, state that adopt it so as to make id ussy u uni .«* m. 

he is aggrieved, or state that from which it There can be no niuheu’nyu **i an mwt y* 

follows of necessity that he is so ; and where a action where the j^sou ponynmn Mil' "'ll".]' ]■ 
notice of appeal against such a rate stated, as the act of ratification has been kepi, *»;- ti.*' *' ]y ■'] 
ground of appeal, that the county rate was of the party in whoso favour n is muM«\nh;rA ^ 
unequal and defective, inasmuch as the appellant the in validity of the iirM t r:myu*“ r mm no -• iv ■ 
parish was charged and assessed in the rate at a at the time of the *upp* »scd pdilicai wn, * n* 
higher proportion of the pound sterling, accord- of forming an independent jUtt/men*. ; p' -V v 
ini' to the fair annual value of the rateable At/#/, o H. L. Cos. b$* : h. 4.. i a. *»y». 
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' ' III. OTHER BATES. 

Highways,]— 57*? Wax.:/ , ■ , ' ’ 

Metropolitan*.]— ^KEtROpahisi;- 
-Coal Dues,]— See : CoAhs. - 
Sanitary.]— H ealth. ' 
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Power to Give, PuW fhj 


As Evidence. 


Stamping. 
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